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NEWSMEN'S  PRIVILEGE  HEARINGS 


TUESDAY,  FEBBUAEY  20,  1973 

U.S.  Sexate, 
Subcommittee  on  Coxstitutioxal  Kigtits, 

Committee  ox  tixk  Judiciaky, 

Washington^  D.G. 
The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
1202;  the  Dirksen  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr. 
(chairman)  presiding. 

Present :  Senators  Ervin  (presiding) ,  Keimedy,  Tuuney,  and 
Gurney. 

Also  present:  Lawrence  M.  Baskir,  chief  coimsel  and  staff  director; 
and  Britt  Snider,  counsel. 
Senator  Ervix.  The  subcommittee  will  come  to  order. 
Thomas  Jeffei-son  wrote  in  1787 : 

The  basis  of  our  government  being  the  opinion  of  the  people,  the  very  firat 
object  should  be  to  keep  that  right;  and  were  it  left  to  me  to  decide  whether  we 
-Should  luive  tt  govern inejjt  without  newspapers,  or  newspapers  without  a  govern- 
ment, I  should  not  heyitate  a  moment  to  prefer  the  latter. 

The  Founding  Fathers,  of  course,  decided  that  we  should  have  both 
Government  and  newspapers;  Ever  since  then  we  have  time  and  again 
sought  to  i^ecoiicile  asserted  Government  necessity — ^wariantecf  or 
not— to  the  demands  of  the  first  amendment.  And  today,  almost  200 
years  later,  we  again  fiiid  oui^selves  attempting  to  define  the  relation- 
ship between  these  two  essential  components  of  our -society.  Specifi-  . 
cally,  we  will  consider  in  these  hearings  the  question  of  whetificr  Gov- 
ernment should  be  permitted  to  compel  the  press  to  reveal  the  identity 
of  confidential  sources  of  infomation  or  the  content  of  impublished 
information.!^ 

The  subcommittee  held  hearings  in  late  1971  and  early  1972.eutit]Gd 
"Freedom  of  the  Press,"  and  a  cohsideraL^.e  amount  of  testimony  on 
the  desirability  of  such  an  innovation  was  heard  at  tliat  time. 

The  controversy,  however,  goes  back  considerably  fiu'ther.  Back,  in 
fact,  at  least  a  century.. The  first  reported  case  of  a  newsman  refusing 
to  reveal  the  source  of  a  news  story  to  a  grand  july  was  in  1874.  There 
have  been  sponidic  instances  ever  since.  The  courts,  traditionally  un- 
happy about  evidentiary  privileges  which  limit  judicial  access  to  in-  % 
formation,  by  and  large  have  refused  to  recognize  a  common  law  right      / . .  ,|> 
of  reporters  not  to  idmtify  sources  or  to  disclose  confidential  mfor-  ^^'^!^^:^L. 
mation.  "  *  C> 

As  a  consequence,  some  18  State  legislatures  have  seen  fit  to  pass 
laws  providing  for  some  type  of  protection.  To  this  point,  the  Congress 
has  not,  although  bills  providing  for  a  newsmen's  privilege  have.been 
introduced  in  the  Congress  siiice  1929.  ,„.r..^4  ^ 


o  * 

Tlu\  sihmiioiK  until  the  proscul  coii(.ro\-oi'sy  aropo,  Ims  Inrovly  Ihhmi 
oiu*  of  an  infoi'niai  aceoninioclat ion  bchvctMi  nV.wsnicn  and  pi-o.sci'iiloi's. 
Tiu>  nowsninn  luus  l)ocn  Avillin^^  to  ^riv(.  tostiniony  uiulor  t'(Mi!\in  condi- 
tions, and  ])ro.S('(Mi(:or.s  havo.  sonu^timcs  hovn  wi'llinir  t:o  rocooiiizc  llm 
lu\nu  to  confidcjit  ial  sources  in  thoso  eases  whore  file  rej^oi'ter  balked. 
Often  thoy  did  not  press  their  demands  for  testimony.  Of  cou!*se» 
wliere  deinands  were  pressed,  t.lie  reporter  faced  a  jail  sentence  lor 
conle/npt  If  he  ifisisled  on  rcniaininij:  silent.  If  coni't  (diallenaes  ensued, 
inevitably  (  lie  reporter  would  lose.  Kven  in  States  wluch  had  protective 
.stMtnt(»s,  <'onr(s  have  been  ])i'oiic  to  look  for  ways  to  ^et  around  them, 
and  thereby  obtain  the  newsman's  tcstinmny. 

Despite  the  frequency  of  the.se  clashes,  no  ca.se  involving  this  matter 
liad  ever  come  to  the  Svt])i'em(^  Coni't  nntil  last  Juiie.  whe/i' \u  a  contro- 
versial 5  to  4  decision  the  Court  ruled  that  the  "first  amendments 
guarantee  of  a  fi'ee  pre.^s  did  not  entitle  a  new.sman  to  refuse  to  reveal 
l)is  confidential  .source  to  a  g?'and  jur.y.  Justice  White,  writing  for  the 
nnijority,  stated: 

Until  now  the  only  tostimoiiial  privilefre  for  iinoflirijU  witnesses  ihut  is  roofed 
in  the  Fcdonil  Constitution  is  the  Fifth  Aniendniont  pvivikw  ii.irjiinst  conipollcMl 
self-incrimination.  Wo  nro  asked  to  create  nnot.iioi*  l).v  intoriu'et.inj^  tlic  First 
Amend  men  t  to  grnnt  nowsnuMi  a  tostinionial  priviloiro  tlmt  otlior  citizens  do  not. 
enjoy.  This  we  decline  to  do.  .  .  .  AVe  perceive  no  Ikisis  for  Iioldinj:  that  tlio 
puhlic  Inloi-GSt  in  law  onforetnnont  am\  in  onsurinir  elTootivo  crmnrt  iixuy  procced- 
inps  is  insuffieiont  to  ovorrido  tlio  consoquontiiU.  i)ut  iincortain,  I)Urden  on  news 
gjitherinj?  which  i.s  said  to  resnlt  fnun  inwistin^,'  thtit  reporters,  Jike  other  citizens, 
respond  to  rolovunt  questions  put  to  them  in  the  course  of  a  valid  errand  Jury 
investigation  or  crinnnnl  trial.  .  .  .  fTilie  evidence  fails  to  acnionstrate  that 
tliere  would  he  a  siRidficant  construction  of  the  flow  of  news  to  the  puhlic  if 
this  court  reaflirm.s  the  prior  common  law  and  constitutional  rule  regarding  the 
testimonial  ohligation.s  of  newsmen. 

Jnstice  Stewart,  in  his  dissent,  took  i.ssne  with  the  p?*actica.l  effect 
of  tlie  majority's  holding,  and  uri;:ed  a  qualified  privilege  of  his  own: 

We  cannot  escape  the  conclusion  that  wlion  neither  the  reporter  nor  his  source 
can  rely  on  (he  shiehl  of  confidentiality  against  unrestrained  use  of  the  grand 
.inry's  F>\ihi)oena  power,  vahiahlo  intormation  will  not  he  pnl)lislied  and  the  public 
dialogue  will  inevitably  he  inipovevi.shed.  ...  A  corollary  of  tlie  nght  to  publish 
must  he  the  right  to  gather  news.  ...  I  would  hold  [in*  ordei- foi*  a  grand  jiny 
to  comr>eI  testimony  from/a  newsmnnl  that  the  government  must  (1)  show  that 
there  i.s  a  probable  cnusc  :o  believe  that  the  newsman  has  infoi'mation  which  i.s 
clearly  relevant  to  a  specific  probable  violation  of  law;  (2)  demonstrate  that 
the  information  sought  cannot  be  obtained  by  alternative  means  less  destructive 
of  First  Amendment  rights;  and  (3)  demonstrate  a  compelling  and  overriding 
interest  iu  the  infoi-nmtion. 

In  a  separate  concurring  o])inion,  Justice  Powell  indicated  that  the 
Court  n^ay  not.  in  the  future  t\ivn  deaf  eai^  upon  newsmen  if  the 
Government  can  be  shown  to  h^ivo.  harassed  the  newsmen,  or  lias  other- 
wise  not  acted  in  good  faitli  in  the.  conduct  of  its  investigation  or 
inquirv^.  "But  for  now  the  Court  lias  left  it  to  the  Coiigi'ess  to  determine 
tlic  desirability  and  the  necessity  for  statutory  protection  for  newsmen. 
Til  is  is  ])recisely  the  ]Doint  of  our  deliberations  over  the  next  2  weeks. 

Certainly  what  has  ha]o]:)ened  since  the  Supreme  Court's  decision 
lias  not  allayed  our  concern.  We  have  been  witness  to  the  spectacle 
of  several  rcportei's  being  sent  to  jail  for  their  refusals  to  identify 
confidential  sources  or  to  make  available  \mpublished  materials.  To  be 
sure,  most  of  the  recent  cases  haA^e  im^oh-ed  State,  rather  than  Federal 
proceedings:  but  tliey  indicate  nonetlieless  tliat  the  Caldwell  decision 
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niav  liavc  been  the  grcon  light  M'hich  prosecutors  aiul  judges  alike  were 
waiting  for.  The  lin-gc  vohirne  of  mail  which  the  suhcoiunutt<^e  has 
i-eccivu(l  on  this  matter  indicates  substantial  public  concei'n  that  the 
Caldwell' Dmmhurg  case  \my  sei'iously  stifle  access  to  news  and 
infoi'mation. 

Our  problem,  then,  in  a  nutshelK  is  to  decide  whether  or  not  to  adopt 
some  foini  of  statutory  protection  and,  if  so,  what  form  that  protec- 
ti(fli  should  take.  In  doiiig  so  wo  must  resolve  many  very  delicate  is- 
s\ies.  We  face  a  complicated  legislative  responsibility  not  Unlike  the 
one  the  Founding  Fathers  dealt  with  200  years  ago,  and  I  do  not  pre- 
sume that  we  have  the  same  wisdom  as  they.  It  would  have  been  far 
better  if  the  Couit  had  properly  faced  the  issue  hvst  June.  To  Mn'ite 
legislation  balancing  the  two  great  public  iiitorests  of  a  fi'ee  press 
and  the  seeking  of  justice  is  no  easy  task,  This  is  a  problem  better  ap- 
proached through  caii:e-bY-(?ase  litigation  rather  than  through  inflexible 
statutory  words.  Xoiietheiess,  we  must  ti'y. 

Fii'st  of  all,  does  the  lack  of  a  testimonial  privilege  for  newsmen 
really  present  a  problem?  There  has  never  been  such  a  Federal  priv- 
ilege before,  and  yet  sources  of  infoi'mation  have  obviously  not  "dried 
up.''  There  has  always  l)een  a  threat  that  the  ncM'sman  may  be  called 
before  a  court  or  grand  jury,  and  foi*ced  to  reveal  his  sources.  Yet 
cei'tainly  there  has  been  continuing  disclosure  by  informants  since 
the  beginning  of  thelvcpublic. 

On  the  other  hand,  we  will  never  knoNV  how  nnich  we  might  have 
known  had  not  this  threat  of  a  press  subpena  and  ultimate  exposure 
been  linnging  ovci*  the  sources  of  confidential  information.  It  does 
stand  to  reason  that  sources  would  be  more  reluctant  to  come  forward 
and  reporters  more  reluctant  to  publish,  wlien  to  do  so  may  subject 
them  to  subpena  and  an  indeterminate  jail  sentence.  A.  M.  Rosenthal 
recently  wrote : 

Tt  seems  entirely  plain  tliat  tlie  clestruetion  of  confidentiality  of  news  sonrces 
will  have  nn  inu^act  on  how  much  the  pnhlie  knows  ahont  every  a.speet  of  pnhUc 
affairs.  There  wiU  simply  he  fewer  and  fewer  peoi)le  in  Government  and  out  of 
Government  willing  to  take  the  risk  that  the  pres.s  will  be  ahle  to  protoet  them. 
It  will  not  all  happen  tomorrow  but  it  will  happen  as  long  as  this  conntry  is 
ready  to  sa^^  that,  the  price  of  dissidence  is  exposure. 

To  be  sure,  there  are  competing  interests  involved.  On  the  one  hand 
is  society's  interest  in  being  informed-  -in  learning  of  crime,  cor- 
ruption or  mismanagement. 

Enlightened  ehoiee  by  an  infornic  d  citizenry — 

Wrote  Justice  Stewart — 

is  the  basie  ideal  upon  wliich  an  open  society  is  promised  .  .  .  not  o/<ily  does 
the  press  enhance  personal  sel  f-fn  1  fill  men  t  by  providing  the  people  with  the 
widest  possible  range  of  fact  and  opinion,  but  it  also  is  an  incontestable  pre- 
condition of  self-government. 

On  tlie  other  Imnd,  we  liave  tlie  pursuit  of  truth  in  the  courti'oom. 
It  is  the  duty  of  every  man  to  jiive  testimony.  The  sixth  amendment 
specifically  gives  a  criminal  defendant  the  riglit  to  confront  tlie  wit- 
nesses against  him,  and  to  have  compulsoiy  process  for  obtaining  wit- 
nesses in  his  favor.  Society,  too,  has  a  marked  interest  in  identifying 
and  punishing  tlie  violatoi's  of  its  laAVS.  All  of  tliis  must  necessarily  be 
made  more  difficult  by  any  testimonial  privilege. 


4 


Tn  juUlitioii  to  I  lie  cllVcis  on  law  oiil'oi'cciiioni'  niul  the  Mdininistrjition 
*of  jiistico,  tlio  ])ul)lic.  also  woitics  ilinl'  sucli  n  tcstiinoninl  ])i'ivil('^v 
\\\]\  ])('i*onio  n  silicic!  bchiiul  which  iiTos])onsihlo  journalists  may  hiilo. 
Without  rcvonlino-  souivos  tluM-o  is  no  iiionns  of  ovnlnatiiiii*  the 
cnrncy  oi'  fnirjicss  of  nows  ro])ortiii.a\  nor  indotid  wlu^Mioi'  Mio  story 
is  not  n  coni])li'tc  fabi'icntion.  Ono  ontrai»-cd  citizen  reeontly  wrote 
to  nie  expressing*  his  donlits  nhont  the  license  a  testimonial  jirivilo/xo 
would  irivc  members  of  the  press : 

'riip  piiMic  iK  iiniiil'onnod  nl»OMt  tlu'  iss-iios  in  rosrard  to  lu^wsnuMi's  i)ri\*ilei?o. 
niKl  il:  is  larij(ily  tlio  pros-.s'  fanU-.  Tlii.s  lujisod  and  woiglitod  ti-ontnicnt  is  as  dis- 
tn riling  ns  t\w  ancgpd  repross'inn  wlilcli  sin' old  legislatioa  puniorts  t  n  cnrroct.  .  .  . 
How  can  the  pnlilic  judge  llio  trustworMiinc^Js  news  gat!ion.»d  by  tlio  niodia 
from  anonyinouv;  infornianls  or  sccrot.  sources?  Would  not  .shield  legislation 
encournge  irresponsible  iiewsinon  to  ol»tain  infcu-niat ion  liy  theft  or  bribery? 
AA^ouUI  not  ii  impede  criaiiaal  prosceutioas  of  newsaieu  if  thoy  liad  wrUlen  al.)0,ut 
it?  AVhat  is  to  j)revent  i\  newsnuin  from  asserting  truth  as  a  defense*  ia  a  liliel 
suit  and  then  refusing  to  ten  wlio  th(»  source  was?  If  the  reporter  idcurifies  hi.s 
source  as  a  aieud»er  of  a  group,  is  not  the  entire  group* tainted  whoa  lie  refuses 
to  reveal  the  nanu>  of  the  informer?  Finally,  should  a  privilcgtyso  .susceptible  of 
abuse  be  granted  a  profession  which  has  no  code  of  ethics  or  internal  ^structure 
for  disciplining  its  memljcrs? 

'I'liese  are  not  idle  rpu'stions. 

ll.  is  jdso  si uMii Meant  that  even  some  in  the  ]>ress  have  donbts  about 
the  wisdom  of  sueb  le.ii'islation.  They  fe(*l  tliat.  after  alb  the  Hrst  amend- 
ment is  an  nnecjiiivoeal  ^i-niii-aniee  of  n  free  press  which  should  not  be 
tain])ered  with.  Any  le_<>*islation  must  unavoidably  have  the  effect  of 
limitinir  that  ii-narantee.  They  look  upon  this  leii'islation  as  bad 
lirecedent.  * 

Fnrthermoi'e,  there  is  a  serious  prol>lem  of  constitutional  ])olicy 
which  must  be  faced.  The  Justice  Depai'tment,  in  hearings  before 
the  TTou.se  earlier  this  month,  warned  that  lca*is!ative  j^rotection  of  the 
]>re.ss  may  well  lead  to  lea*ishition  re;[i*idation.  Tliat  is  not  an  idle  worr3\ 
The  same  Cona*i-ess  which  grants  the  privilege  may  condition  it  on 
pro]ier  conduct.  A  future  Congress,  irritated  by  a  critical  i:)ress.  may 
hold  I'epoal  of  the  ]")rivilege  as  a  threat  to  secure  a  moi'e  compliant 
press.  What  is  now  protective  legislation  may  tomorrow  be  a  hostage  to 
good  behavior. 

The  first  amendment  does  not  contemphite  that  the  press  hold  its 
rights  at  the  sulTerance  of  the  Congre.ss  any  more  than  of  the  President. 
The  great  right  and  re.s]ionsibility  conferred  by  the  Constitution  on  the 
])ress  has  its  price.  And  the  price  is  that  the  press  must  fight  its  own 
battles.  It  may  not  come  running  to  Congress  as  .soon  as  the  going  gets 
rough. 

The  great  rights  the  press  now  enjoys  were  not  conferi'ed  as  a  gift 
from  Congress.  Quite  the  contrary.  They  were  wusted  from  a  re- 
luctant, and  more  accnrately,  an  antagonistic  government.  When  the 
pi*ess  was  licensed,  publishers  went  to  jail  to  win  the  freedom  to 
publi.sh. 

When  prior  censorship  existed,  they  fought  with  their  bodies  and 
their  fortunes. 

'\'\Tien  seditions  libel  was  a  crime,  the}^  nonetheless  criticized  King 
and  Parliament,  and  Avent  to  jail  for  the  privilege. 

They  did  the  same  when  the  sedition  law  was  enacted,  and  when 
colonial  governoi's  and  legislators  sought  to  restrict  knowledge  of  their 
^         activities  to  official  pronoun^ijements. 


HofJj  before:  nnd  iv^.tev  Caldwell^  reporters  and  editor-s  have  goiic  to 
jail  to  defend  'lieir  riglits  under  tlie  lirst  {\niendnient,  regurdie.ss  of 
what  courts  and  legislators  felt. 

Tliis  is  not  the  first  era  AA^lieu  the  press  has  had  dilficulties.  Indeed, 
despite  tlie  warnings  expressed  by  liosenthal  and  others,  one  may  well 
question  wliether  the  press  is  uow\\nder  gi'cater  fire  than  atother  times 
in  our  liistory. 

There  is  a  way  to  resolve  fcliis  problem  wlucli  is  more  di/licnlt  than 
legislation,  but  far  preferable.  That  is  to  call  upon  the  press  to  read  its 
OAvn  courageous  Iristoiy.  If  rei)orters,  editors,  and  publishers  read  this 
history,  they  Avonld  not  come  petitionuig  to  Congress,  but  would  win 
this  point  like  they  avou  the  other  clemei\ts  of  their  freedom  in  times 
past.  'J'hcy  would  lay  their  personal  freedom  on  tlie  line  like  Mr.  Cald- 
well, ViW  'W oiler,  ilr.  Bridge,  and  others  have  done. 

It  is  against  these  general  considerations  that  we  must  view  tiie 
need  for  afTirmntivB  legislative  action. 

To  be  sure,  the  press  feels  threatened  and  ijitiniidated  by  a  hostile 
administration.  It  has  begun  to  Avonder  whether  it  is  still  al)le  to 
fuHill  its  role  as  a  conveyor  of  information  to  tbe  public.  ^Members 
of  this  administration  liaVe  publicly  castigated  and  threatened  ]iress' 
and  broadcast  media.  Proposals  have  boon  nrcicle  to  set  up  standai'ds 
for  the  renewal  of  broadcast  licenses  winch  are  little  more  than  trans- 
parent attempts  to  censor  unfavorable  comment.  Funds  for  public 
broadcasting  ha\-e  been  vetoed  and  public  affairs  proi^'ramij^g.  ,^()nie- 
times  critical  of  the  administration,  has  been  curtailed.  The  FBI 
s])cih1h  it?  tim.c  trving  to  entt^h  fritical  I'oportm's  in  illegal  conduct. 
'  TJie.  admi/iistratioii's  stance  with  regard  to  the  ncwsineu'S  privilege 
while  not  one  of  vehement  hostility  has  ?ionetheless  been  one  of  re- 
sistance. In  the  early  months  of  the  administration,  tliere  was  an 
unusnal  i*ash  of  subpenas  issued  against  the  news  media.  It  was  .stated 
at  onr  prior  lustrings  that  CBS^^and  NBC  alone  received  VJ.\  .sub- 
penas in  the  first  30  months  of  tbe  Nixon  administration. 

Amid  uu)nnting  hostility  from  the  media.  Attorney  General  Mitchell 
promulgated  in  il}70  a  set  of  guidelines  wiiieh  remain  in  effect  today. 
Thoy' recognix.e  in  principle  the  value  of  preserving  a  free  flow  of 
information  to  the  public,  and  set  certain  standards  for  requiring  news- 
men to  reveal  confidential  information  in  Federal  proceedings.  Final 
authorization  for  the  issuance  of  subpenas  is  left  with  tlie  Attorjicy 
General. 

Tlie  Justice  Department  has  argued  that  while  it  does  not  o])pose  a 
qualified  statutory  jirivilege  in  ]n'inciple,  it  is  unnecessary  in  viev;  of 
these  Justice  Department  guidelines. 

The  objection  of  the  media  has  been  couched  not  so  mucli  in  terms 
of  the  substantive  provisions  of  the  guidelines,  as  to  the  Attorney 
General  being  the  arbiter  of  press  interests.  It  is  tantamount  to  pro- 
viding the  admini.sti'ation  with  one  more  sword  to  hold  over  the  head 
of  the  ]n'ess. 

Forming  a  bnHcdi'op  foi'  the  charges  of  Government  intimidation 
of  the  ]>ress  is  the  matter  of  Government  secrecy.  Classification  of 
documents  has  gone  far  beyond  safegnardijig  informatioii  pertinent 
to  the  national  defense.  It  is  used  to  keep  from  the  public  infonna- 
tion  which  th.e  administration  finds  embarrassing  or  critical.  E.v- 
ocutive  privilege  is  invoked  to  pr(»vent  Congress  from  receiving  the 
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tostimony  of  administration  officials  wliiHi  niijrht  prove  oiiiha missing 
whothor  or  not  it  relates  to  tlie  national  dofensc.  Arthnr  Sclilosin«r<'r 
recently  said  that  the  "secrecy  system  has  become  mnch  less  a  moans 
hv  wliicli  Government  protects  national  security  than  a  means  by  which 
(rovernment  safe^^nards  its  reputation,  dissembles  its  ])urpases,  biii'ies 
its  mistakes,  manipulates  its  citizens,  maxiniixes  its  power,  and 
corrupts  itself.'' 

The  growing  realization  that  Government  acts  secretively  lias 
brought  about  almost  an  unprecedented  ci*cdibility  gap.  As  A.  JL 
IJosenthal  i-ecentl}'  wrote: 

Wo  Imvo  conic  to  the  point,  .<?orrowfuU.v,  whore  wo  renUy  do  not  r.rpcct  our 
Oovornments  to  Ml  he  whole  truth  or  oven  a  ffofxJl.v  rwrt  of  It,  .  .  .  we  have  come 
to  tho  point  whero  wo  expect,  if  not  outright  lalsi?hoo(l,  th«»n  at  loa.st  ohsscurir.v. 
douhlo-talk,  covor-iip  juul  eiii)heniistic  jargon  from  Ameriran  officialdom.  We 
Iijivo  tn  rotanul  nurselvos  thnt  this  time  a  governniont  hrniurU  may  ho  toUiag 
tho  wliole  truth,  and  how  sad  that  is. 

T  rai.se  the  i.ssno  of  Government  secrecy,  and  tlie  credil)ility  pip 
\vhich  it  en^endiM's.  to  underscore  the  importance  ol  free  t>ress  and  tlie 
necessity  for  keeping  open  ii:side  sources  of  information.  With  the 
imposition  of  classification  on  documents  and  restraints  on  official 
spokesmen,  it  becomes  doubly  critical  that  tlie  inside  informants  are 
not  .stymied  by  the  threat  of  snl).sequent  exposure.  They  are  virtually 
the  last  resort  of  a  public  whidi  is  ea^er  to  be  informed. 

We  now  have  pending  before  the  sti])Coinmitiee  .seven  bills  and  one 
joint  resolution  vhich  provide  some  type  of  statutory  protection  for 
newsmen.  Tlie  Senatoi's  u*ho  have  sponsored  those  measures  liave  made 
tlie  pidjrment  that  some  form  of  pi-otection  for  these  sources  is  neces- 
sarv.  TToM*  that  protection  should  be  written  involves  a  number  of 
t<niirlu  com)>lc\.  issues. 

Fir«t  of  all.  should  the  testimonial  privilcpre  be  qualified  or  should  it 
be  absolute?  Or,  as  a  tliird  alternative,  should  it  be  absolute  in  some 
forums  and  qualified  in  others?  Tho.se  bills  which  provide  a  qualified 
privilejro  attempt  U>  set  standards  which  must  be  met  by  the  party 
sockinjr  the  information  befoi^e  the  newsman  is  required  to  divuliSe 
sources  or  confidential  information.  While  differin^^  in  specific  quali- 
fications, these  bills  all  attempt  to  reconcile  the  interests  in  the  ad- 
ministration of  justice  with  the  free  flow  of  information.  Tho.se  favor- 
\np  an  ab.solute  privile^jjc  arfrue  that  it  is  im|>ossible  to  accommodate 
the  competing  interests  without  critically  limiting  the  newsmen^s 
l^rotection. 

The  second  question  is  wJiether  the  privilege  should  apply  only  to 
Federal  tribunals  or  to  the  States  as  welh  Tt  is  undeniable  that  most 
of  the  cases  involving  newsmen  snbpenas  have  taken  place  in  State 
courts.  This  is  especially  true  since  the  Attorney  General  guidelines 
were  issued.  On  the  other  hand,  the  Congress,  if  it  applied  the  pri\nlegc 
to  the  States,  would  in  effe  t,  be  prescribing  a  rule  of  evidence  for 
State  ti'ibunals,  which  is  a  preemptive  act  which  the  Congress  has 
never  done  before.  Whetlier  this  is  wise  or  necessary  is  open  to  serious 
doubt.  Even  more  troublesome  is  the  question  of  Congress'  constitu- 
tional authority  to  legislate  such  a  privilejro  for  the  States.  Many  Sen- 
ators who' are  favorable  to  protective  legislation,  like  myself,  might 
well  oppose  legislation  which  tried  to  cover  the  States. 

ERIC 


7 


A  tliinl  urea  adc'rosscd  by  tlicsc  pioposals  is  tlic  uuitttM*  of  wlio 
a  ju'w.snian.  A\'lm  shoiilil  ho'oiitif lod  to  <-laiin  the  pri\ ilo^i^e ^  The  liist 
{niiomliMorit  jipplios  to  all  citi/ons,  and  protects  thtMi'  ri<rlit.  to  [)nbli.sti 
jiifoniiatioii  for  tlio  pnMi<*.  Bnt  tlie  tostinioiiial  ]M'ivih'«»v  ciin,  of  coinve. 
not  l>e  availahle  for  all.  Thus,  a  sorioiis  probloin  of  d(»jijutioii  is  ]M)sed. 
It  must  Im  broad  ononirh  to  olTor  protection  to  tbos(*  lespoiisiljle  ior 
jjews  leportiiiir,  and  yet  not  so  broad  to  shield  tlie  occasiouMl  writer 
from  Ills  responsibility  us  a  eiti/.en.  Any  attempt  at  ilefiniiifj  the  seoj)e 
of  tlie  ))rivileire  is  iirellet-t  a  limitation  on  the  first  ameiHlment.  It 
\\*ill  confer  first  amendment  ])r-otectioti  on  some  nvIio  deserve  it  and 
deny  it  to  otheis  with  jiowerfnl  claims  to  its  nnintle,  ])o  we  indnde 
Scholars  as  well  as  i'ejK)rtei's  ^  The  wei^kly  and  monthly. press  as  well  as 
the  daily  I  Freelance  or  only  the  ro<^nlai'ly  employed  i  'VV  cameramen  < 
ITnder^ronnd  papei's?  I1ie  radical  ]M'ess^  AVe  will  be  receiviji^'  testi- 
mony directly  on  this  issne  over  the  course  of  these  liearin<rs. 

A  fonrtli  issue  is  wlietlier  tlie  pi'otection  shoidd  extcMid  ojily  to  tlie 
identify  of  confidential  sources,  or  shonUl  it  iiiclude  nnpnbHsl'ied  ro]i- 
fidential  information.  It  is  interestinir  to  note  that  the  vast  majority 
of  State  statutes  pr()tc<'t  only  the  coniidential  Source  ami  iufonuatioit 
which  conld  lead  to  his  identity.  Other  mipublished  inl'ormalion  is  fail* 
game  for  the  courts. 

Se])a rate  ]tol icy  considerations  undei'lie  these  two  catetroi  ies.  AVith 
tlie  protection  of  confi(hMiti:d  soni'ces,  we  are  interested  in  presei'\  inj;- 
the  identity  of  informants.  With  the  protection  of  nn]:>nblislied  infor- 
mation, it  is  the  inteiifrity  ol'  tlu*  newsitum  whicli  is  at  stake.  Foi'  some 
reason,  the  inCormatiou  -^us  not  published.  A  re])orter  mav  liave 
pled^a^d  that  it  would  not  be.  Jt  mny  have  been  uncorroborated  or  un- 
reliable. Or  it  simply  nii<plit  not  Jiavo,  represented  the  finality  of  work 
which  he  cnstoniai'ily  ])roduced.  Should  such  information*  I)e  avail- 
able for  the  courts?  it  is  another  qnestiou  which  we  nmst  answer, 

A  fifth  issue  whicli  must  be  addressed,  whether  or  not  the  pi'ivile<j:e 
is  to  be  absolute  or  (pialified,  is  the  procedni'al  mechanism  for  assertinir 
or  divestinir  the  privileire.  As  is  often  the  case,  the  eil'ectiveness  of  the 
sulistantive  jM'ovisions  may  well  depend  on  the  irietliod  by  whicli  they 
are  employed.  Under  the  typical  piwedure,  the  neMsmaii  is  issued  a 
snbi)ena  and  has  the  choice  of  either  moving  to  quash  the  siibpena.  or 
appearing  at  the  proceeding.  If  he  appears  at  tlie  pro<^eedin<r  and  is 
asked  a  cpiestion  I'elatijig  to'confidential  material,  he  may  object. 

If  there  is  a  statutory  privilege,  he  may  assert  the  statute,  either  in 
a  motion  to  quusli  the  snbpena  or  in  i*esponse  to  a  question  he  does 
not  wish  to  answei'.  Jioth  of  these  procedui'es  leave  the  burden  on  the 
newsman  to  sho\y  that  he  is  entitled  to  the  protections  of  the  statute. 

A  better  solution  from  the  point  of  view  of  a  newsman  wonhl  be  to 
have  the  burden  of  showing  that  he  is  not  entitled  to  the  pi'otection 
of  the  statute  rest  with  the  party  who  seeks  the  infornuition.  To 
accomplish  this  result,  some  of  the  bills  specifically  provide  for  a 
separate  pioceeding  to  commence  upon  the  assertion  of  the  p»M\  ilegc. 
Other  bills  provide  eycji  stronger  protection  by  having  the  par  ty  seek- 
ing the  information  institute  a  separate  proceeding  to  deride  n-liether 
the  newsman  is  entitled  to  the  protection  of  the  statute  before  the 
issnance  of  a  subpena, 

A  sixth  final  i.ssuc  whicli  is  involved  in  a  newsman's  ])rivilege 
is  its  applicab:hty  to  libel  and  other  civil  suits.  Critics  urge  that  in 
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u  li)>i'!  suit  i]i  wliicli  \\\v  Hosvsiriaii  is  a  (h^foiulaiif  ami  wnorc  ttie  clctVnsc 
is  l«isi»d  on  tlio  tiutli  of  what  ho  has  writton.  a  m^wsniaii  should  not 
bo  allowod  to  hide  behind  the  privilege  and  refuse  to  identify  the 
soiii  iv  or  ijifornmtion  Jie  was  relying  upon.  To  allow  this,  it  is  argiied, 
would  render  ineffective  tlie  only  protection  which  citizens  have 
against  beijig  Hbeied,  and  the  only  way  to  make  the  pi  ess  accountable. 
Some  of  the  pending  hills  thus  make  exceptions  for  lihel  suits. 

There  arc  those  wlio  argue,  on  the  other  luznd,  that  if  this  exception 
is  made,  public  oflicials  ^vill  jile  libel  snits  sim])ly  to  identify  iiiside 
sources  who  make  embarrassing  disclosures.  Whether  this  is  a  signifi- 
cant problem  is  a  matter  to  which  we  will  turn  our  attention  in  the 
forthcoming  sessions. 

Finally,  as  a  word  of  warning,  I  mention  the  im])act  which  the  pro- 
positi! Federal  I'nlcs  of  evidence  could  have  on  exist  in?!  pi'otection  for 
newsmen  even  in  the  event  no  Fedei*al  statute  is  passed. 

The  in  oposed  rules  of  evidence  which  have  been  transmitted  by  the 
Supreme  Couit  to  tlie  Congress  provide  tliat  no  testimonial  privilege 
Avill  aiiply  in  Federal  courts  unless  it  is  specifically  provided  for  under 
tlu^  rules  or  by  Federal  statute. 

If  no  Federal  newsman's  privilege  is  forthcoming,  this  means  that 
Federal  courts  will  not  be  able  to  i-ecognize  the  testimonial  privileges 
of  the  States  in  which  they  are  sitting.  For  the  18  States  with  such 
laws,  newsmen  involved  in  Federal  proceedings  would  have  e\en  less 
protection  than  they  now  have. 

Furthennore,  at  least  one  Federal  circuit  has  ruled  that  in  a  libel 
suit  fried  by  a  public  official  in  Federal  court,  a  newsman  may  still 
assert  a  privilege  not  to  reveal  his  sources  despite  the  Cah/wcJi  deci- 
sion. If  there  wei'e  no  Federal  statute,  and  the  new  rules  went  into 
effect,  then  presumably  even  the  narrow  pt'ivilege  which  Federal 
courts  have  allowed  newsmen  in  civil  suits  would  no  longer  appl^'. 

While  the  approval  of  the  proposed  rules  by  Congress  is  far  from 
assured,  we  should  take  note  of  this  potential  problem.  I  am  hopeful 
some  of  our  witnesses  will  devote  some  of  their  time  to  it. 

Assisting  us  in  these  deliberations  will  be  prominent  spokesmen 
fi*om  the  pi-ess  and  luoadcast  media,  law  professors,  reporters,  col- 
umnists, laAV  enforcement  agencies  and  the  Congress.  I  welcome  their 
participation  and  their  ideas.  Drafting  a  newsmen's  privilege  is  not 
a  problem  which  lends  itself  to  easy  solutions. 

I  am  sorry  to  say  that  fieiuitor  Pearson,  who  for  many  years  has 
been  the  Senate's  leading  advocate  of  a  newsman's  privilege,  and  who 
was  originally  scheduled  to  testify  this  morning,  is  not  feeling  well 
and  will  be  unable  to  be  with  us.  I  do  have  his  statement,  however, 
which,  without  objection,  I  Avill  insert  in  the  record  at  this  point. 

[The  document  rcfe?-rcd  to  follows:] 

Staikmkxt  of  Senator  .Tames  B.  Pkarson  (H.,  K.vssas)  Bkfore  TitE  S^ubcom- 
mittee  ox  constitutinxai.  riguts  commfttee  ox  the  .tudictary.  u.s'. 
.Ornate 

Mr.  Clininnnu  and  nieml>ors  of  the  saf)commlttee,  I  ajii  Inmored  and  pJefised  to 
liavo  tins  opportiuiUy  to  rtisciisa  the  proper  role  of  Congress  in  perfeefing'  Free- 
do  n\  of  the  Press  in  modern  America.  After  some  introductory  renin rks  on  the 
Kijynifictuice  of  tlie  First  Amendment's  "Free  Press*'  pmrantee,  I  will  devote  the 
l»;ilano(»  of  my  statement  to  an  advoeaey  of  the  Newsmen's  privilege. 

T  helieve  that  legislation  limiting  the  power  of  compulsory  process  by  the 
Federal  government  over  newsmen  is  a  precondition  to  the  unfettered  dlssenilna- 
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tiuii  of  the  uewa.  Thus,  I  believe  that  such  legislation  will  compleiueut  and 
strengthen  the  First  Ameudment  to  the  Federal  Constitution. 

The  presi^  must  be  free  to  report  on  the  humiin  condition  in  America^  ou  tlje 
conduct  of  public  oflScials,  on  tlie  strengtlis  and  weaknesses  of  this  society  and 
its  institutions.  Freedom  of  the  Press  is  a  liberty  I'equired  by  all  the  people; 
The  term  does  not  connote  a  privilege  of  a  particular  occupational  group. 

I.  CONGRESS  SHALL  MAKE  KO  LAW  .  .  .  ABBIDQIN6  THE  FBEEDOM  OF  SPEECH,  OB 

OF  THE  P^SB 

Tliere  is  no  question  tlnit  the  Founding  Fathers  appreciated  tlie  significance 
»»f  thf  First  Amendment  **free  pr<!ss"  guarantee.  The  Virginia  declaration  of 
liijL^hts  of  1776,  in  Article  XII,  stated  '*Tliat  the  Freedom  of  die  Press  is  one  of 
the-  ji:rt»atest  bulwarks  of  liberty,  and  can  never  be  restrained  but  by  despotic 
governments."  Madison  wrote  tlnit  "Popular  government  without  popular  in- 
rormation  or  the  means  of  acquiring  it  is  but  a  prologue  to  a  farce,  or  tragedy, 
or  i)er}iai)S  both." 

I'erJinps  Thomas  Jefferson  captured  the  contemporary  passion  for  press  free- 
dom when  he  remarked,  **Were  it  left  to  me  to  decide  whether  we  should  have 
n  government  without  newspapers  or  newspnpers  without  a  government^  I  should 
in)t  hesitate  to  prefer  the  latter." 

The  frame i*s  <^f  the  First  Amendment  had  the  benefit  of  the  recently  published 
work,  Plackstoue's  Comtnentariea  on  the  Law  of  England,  Sir  William  had  set 
forth  the  following  common  law  definition  of  press  freedom : 

"The  liberty  of  the  press  is  indeed  essential  to  the  nature  of  n  free  state;  hut 
this  consists  in  laying  no  ijrevwus  restraints  upon  publication,  and  not  in  fre^ 
(lom  I'roiu  censure  for  criminal  matter  when  published.  Every  free  man  has  «n 
niulonhled  ri^Ljht  "to  I;iy  wlnit  senthnents  lie  plcMses  before  the  public:  to  forbid 
this  is  to  destroy  the  Free(h>ni  of  the  Press;  hnt  if  h.e  publishes  what  is  imprninr, 
mischcriouSf  or  iUcynl^  lie  must  trtUe  tiie  f-(jnse<iuences  of  Jiis  own  temerity.^' 

HUu'kstom^'s  attitude  toward  theaccounfobth'ti/  of  the  pressr  reflecting  English 
<v>nnnoh  law.  was  partially  embraced  as  United  States  law  hy  tluise  who  secured 
l*assii|^f  ol  the  Sedition  Act  ol'  17 US.  Tills  Act  made  it  a  Federal  crime  to  engage 
in  "False,  scandalous  and  malicious"  criticism  of  pnhlic  ofiicials. 

Bnt  Madison,  for  one,  wrote  a  scathing  deniiniciatlon  of  I  he  Sedition  Act :  "This 
idea  of  freedom  of  the  Press  can  never  be  admitted  to  be  the  American  idea 
of  it:  since  a  law  inflicting  penalties  on  printed  publications,  would  have  a 
familiar  effect  with  a  law  nutliorizinj;  previous  ivstralnt  on  them«  It  would  be 
a  mockery  to  say,  that  no  law  sliouUI  he  passed,  3)revoutIng  publlcatiiHis  from 
l>eiiig  nmde,  but  that  laws  might  be  passed  for  punishing  tiiem  in  case  they 
should  be  made." 

Thus  Madison  articttilated,  iJcrhaps  for  the  first  time,  a  doctrine  that  Is 
widely  respected  totlay:  Press  freedom  cannot  tolerate  governmental  action 
which  has  a  *'clillllng  effect'*  on  the  communiratlon  of  Ideas.  Only  hi  the  most 
Com  {telling  circumstances,  involving  the  nurvival  of  life  or  the  State  Itself,  is 
a  comi)etlng  state  interest  permitted  to  override  First  Amendment  liberties. 
•  In  my  view,  Mr.  Chairman,  Freedom  of  the  Press  Is  the  nine  qua  non  of  men 
who  would  govern  themselves*  And  never  liave  the  denmndft  for  a  truly  free 
press,  or  the  denmnds  uivon  newsmen  themselves,  been  moi-e  comi)elllng  than 
at  this  time  of  increasing  sr)clal  awareness  and  public  disaffection.  Viable  bridges 
of  connnunlcatloii  must  span  the  gulf  of  misunderstanding  and  distrust  which 
lta«  separated  too  many  for  too  long.  The  press,  of  course.  Is  the  primary  medium 
of  i-onniiunicatlon.  Its  contacts  wltiiln  all  elements  of  society  must  he  protfxjted. 

II.  FREEDOM  OF  TIIE  PRESS  REQUIRES  A  BEPOUTER-INFORMAXT  PRIVILRO'  » 

Tlie  dissemination  of  the  news  Is  the  primary  obligation  of  professional 
reborters — but  newsmen  cannot  meet  this  obligation  without  full  opportunity  to 
ffather  newsworthy  Information  from  confidential  sources.  The  gathering  of  per- 
tinent information  prior  to  puhltcation  constitutes  an  Inseparable  and  hulls- 
peiisiible  phase  of  the  overall  news  effort, 

Xewsnien  maintain  that  confidential  sources,  in  most  cases«  will  refuse  to  con- 
tribute if  subjected  to  the  threat  of  exposure.  AValter  Cronkito,  of  CRS  News,  has 
nmde  the  following  statement:  "The  material  that  I  obtain  In  privacy  and  tm  a 
confidential  basis  is  given  to  me  on  that  basis  because  my  news  simrces  lutvc 
learned  to  trust  me  and  can  confide  In  me  without  fear  of  exposure.  ,  ,  .  I  cer- 
tainly could  not  work  effectively  if  I  had  to  say  to  each  i)erson  with  whom  1  talk 
that  any  information  he  gave  me  might  be  used  agaliisi  hi  in." 
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Mr.  Chairman,  the  Cronklte  statement  reflects  the  collective  jiul^rineiif  of  iUi^ 
Press.  Recognizing  tliat  som«  Informants  need  assurances  that  their  Identities 
will  not  be  compromised,  tlie  Am  erica  u  Newspaper  Gtiild  a(lopte<l  a  Cotle  of 
Ethics  which,  In  Canon  5,  stiitcs,  '*That  newspapermen  shall  reftise  to  reveni 
confidences  or  disclose  sources  of  confidential  iufornmtion  in  cotirt  or  b(»f(ne 
Judicial  or  Investigating  bodies.  .  . 

Professional  newsmen  for  generations  have  protected  confidential  sotiiees  niid 
Information  received  in  confidence.  Tlie.v  have  suflPered  contempt  of  cotirt  ratluM- 
than  reveal  the  sources  upon  which  they  depend  for  information  of  interest  and 
value  to  the  public.  The  Issue  presented  by  the  proposed  legislation  to  creat*'  a 
newsmen's  privilcse  was  joined  in  1733.  when  John  Peter  Zenker  lu^fcan  pnb!i<'ati<m 
of  the  \vff'.  York  Wcckli/  Jouninl  Zenger  was  charged  with  nmking  *Talse  scan- 
dalous, malicious  and  seditious  publication''  of  information  critical  of  the  (Sov- 
<M-nor  of  the  Province.  lie  chose  jail  rather  than  reveal  his  sources. 

The  issue  has  remained  an  important  one  throughout  American  history.  Dozens 
of  cases  have  been  collected,  both  reported  and  imreported,  in  which  newsmou 
have  been  cited  ^or  contempt  because  they  Imve  insisted  that  the  identity  of  their 
sources  is  privileged  information.  Tlie  newsmen  in  these  cases — spanning 
years — imve  consistently  maintained  that  their  effeetlveuess  as  reporters  of  con- 
temporary events  would  he  Irreparable  harmed  If  confidential  sources  of  sensitive 
iuforxuation  about  ])ublic  oflicials,  and  other  sulijects,  were  subject  to  exposure  in 
Judicial,  legislative  or  administrative  hearings. 

It  should  not  be  surprising  that  no  testimonial  privilege  for  newsmen  devel- 
oped at  common  law.  The  common  law  perception  of  Freedom  of  the  Press,  as 
set  down  by  Blackstone,  contemplated  the  prosecution  of  newsmen  for  "improper" 
or  "mischevions"  publications.  But  "this  idea  of  Freedom  of  tlie  Press,"  as 
>tadison  said,  "can  never  be  admitted  to  be  the  American  idea  of  it."  And  so, 
the  several  state  legislatures  beg»in  to  enact  limited  testimonial  privileges  for 
the  newsmen  of  their  jurisdictions  In  the  late  lOtli  Century.  At  least  18  states 
today  have  adopted  some  form  of  newsmen's  testimonial  privilege  to  maintain 
the  confidentiality  of  sources,  or  information,  or  both, 

Tlie  State  of  Maryland  has  had  the  benefit  of  a  statutory  newsmen's  privilege 
since  ISJMJ.  The  Maryland  law  protects  tJie  source  of  any  information  published 
or  broadcast  l>y  the  media.  I  might  note,  parenthetically,  Mr.  Clmirman,  tlmt 
tliere  lias  been  no  general  breakdown  in  the  aoujnistration  of  Justice  in  Mary- 
land—at least  to  my  knowledge— over  tlie  past  77  years,  despite  the  fact  that 
proseeutors  and  legislators  in  that  State  have  not  had  the  convenient  oj)por- 
tuiiity  tf?  annex  reporters  as  an  investigative  arm  of  the  government.  . 

To  my  knowledge,  no  State  has  ever  rei)ealed  a  newsmen's  privilege  statute. 
There  may  l>e  cases,  however,  in  which  the  courts  of  the  several  states  have 
narrowly  construed  these  laws. 

In  1!)58,  in  the  case  of  Garlaftd  v.  Torre,  a  newspaperwoman  for  the  first  time 
ns.serted  a  First  Amendment  rlglit  to  maintain  the  confidentiality  of  her  sources 
and  unpublished  Information  obtained  in  a  pMfessloiial  capacity.  Tlie  Supreme 
Court  in  1072  considered  the  subject  First  Amendment  issue  as  a  matter  of 
first  impression  In  the  appeals  of  Paul  Branzburg  and  Paul  Pappas,  and  the 
appeal  of  the  United  States  in  tlie  case  of  Earl  Caldwell.  The  decision  of  *he 
Court  ill  these  cases  is  well  known  to  thifl  Sul)committee. 

Petitioners  Branzliurg  and  Pappas  did  not  seek  an  absolute  privilege  against 
ofllclal  interrogation  in  all  circumstances.  They  did  assert,  however,  that  the  re- 
porter sliould  not  \ye  forced  either  to  appc^ar  or  to  testif>-  before  a  grand  Jurj'  or 
at  a  trial  until  and  unless  suflJclent  grounds  are  shown  for  believing: 

(1)  That  rj[»porter  possesses  information  rele^'ant  to  a  crime  under  in- 
vestigation ; 

(2)  That  the  information  the  reporter  has  is  unavailable  from  other 
sources;  and 

(3>  Tliat  the  need  for  tlie  information  is  sufficiently  compelling  to  over- 
ride the  claimed  invasion  of  First  Amendment  interests  occasioned  bv  t!ie 
disclosure. 

Respondent  Oaldw  Pll  defended  the  decision  of  the  Ninth  Circuit  Court  of 
Api>eals  which  liad  held  that  the  First  Amendment  provided  a  qualified  testi- 
monial privilege  for  newsmen.  In  the  absence  of  a  special  showing  of  necessitr 
by  the  government,  the  Circuit  Court  had  lield  that  Caldwell  was  privileeed  to 
refuse  to  attend  a  secret  meeting  of  a  grand  Jury  iierause  of  tlie  potential  impact 
of  such  an  «in»earance  on  the  flow  of  Infonnatlou  to  tlie  imbllc. 
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Tim  Court  hi  a  live-to-four  clccisloii  rojocted  tlie  clniiiis  of  liniikMl  First  Aiiicrul- 
iiieiit  proteetjod  for  news  sources  hi  fJio.se  cases,  altJiough  flie  **euigiinUic*'  coii- 
currhig  opinluii  of  Mr.  Justice  Powell  "may  give  .some  hope  of  n  more  flexihle 
view  ill  the  future,'^  as  Mr.  .Tustiee  Sfewart  suggested  in  Jiis  disseiif.  Mr.  .Justice 
rowel  I  efirefully  emphasized  the  •'Jiiuifed  nature  of  the  Court's  Iioldiiig"  iu  tlie 
liranzhiirg  decision. 

Mr  Chainnan,  J  submitted  testimony  to  this  suJ)efnumHtec  on  SeptcnihiM*  2S, 
3071,  iu  support  of  a  quah'lied  uewsmcu's  privilege.  J  continue  to  helieve  that  a 
<|ualMied  n(?wsmen's  privilege  is  essential  to  facilitate  tJio  free  and  unlViter«»d 
IJow  of  inforniution  to  the  people.  I  C4uitinue  to  !KMi<»vp  tliat  Freedniw  ol"  the 
l*ress,  as  that;  term  is  understood  iu  Aiuei-iea,  ^lenmnds  tlH»  creation  of  a  statu- 
tory uewsn\en's  testimonial  privilege  to  u\H\ntain  li\e  conlideutiaJity  of  his  s<>nrt.'t's 
aiiii  tlie  information  he  iias  received  from  those  .sources. 

IU.  Tin-:  CJI.VIXK.XGK  01^  URAFTING  AN  AIM'KOPKIATK  MJWSNnCN'S  I'UI VJ  r.r-XU:  lUIJ. 

Mr,  Ohah'mau,  the  Congress  has  hefore  it  the  profoundly  diflieult  and  chal- 
lenging task  of  drafting  and  enacting  an  apprf>priate  newsnu'U's  p'rivilege  law 
wliich  balances  the  various  and  sometimes  conlli<-liug  socii»tal  iiilcnsts. 

Thoughtful  ol>serven5i  will  acl{nowledge,  as  the  Court  has  acknowledged,  that 
aggressive  investigative  reporting  can  iui]>uir  tlie  Constitutional  rigJit  of  an  in- 
dividual to  a  fjiir  trial. 

Tlie  Fifth  A  mend  ni  cut  .st^ates  that  ''^Co  person  shall  hi*  held  to  ausw<'r  for  a 
ea]>ital,  or  otherwise  liifanna:is  crime,  unless  on  a  pvesentment  or  indictment  of 
a  grand  jury  .  .  ."  The  righl  to  a  grand  jury  proceeding  extends  to  all  |M«rsnits 
accused  of  felouWs  in  Federal  criminal  prosecutions,  and  a  necessary  couconiitant 
of  a  grand  jury  pi-oceediug  Is  secrecy.  'J'iie  Constitutional  right  to  grand  jury 
profectiou  against  malicious  ]n*os(»cutlou  may  be  fatJiUy  jetipardized  if  malicious 
in<lividuals  "leak"  iiif(irmatiou  to  reiwrters  aljout  grand  jury  proceedings.  Thus 
ft  inny  be  nece*:sary  t<i  comp(»I  rejjorters  to  identify  those  stairces  wliirii  cnia- 
pr<(iui»(>  tlie  secrecy  of  grand  jury  yu'dcecdings. 

Tills  exception  to  the  newsmen's  testimonial  privih^ge  may  not  l>e  necessary, 
of  course,  in  a  state  which  does  not  constitutionally  reipiire  felony  indictment  liy 
grand  jury. 

In  the  hill  which  1  offered  for  snhconinilttee  considenilion  hi  the  !}2ud  Coiigr<*ss. 
the  privilege  did  not  apply  to  the  xource  of  any  allegedly  defaumtory  infonna- 
tion  hi  any  case  where  the  defendant,  in  a  civil  action  for  defamation,  aftserts- 
a  defctfftv  huHctl  upon  the  nource  of  uttcli  informatim.  In  tlie  light  of  'Sew  Yurk 
ThncH  f/o.  V  SuUivaiu  ^lu's^  exception  in  my  judgment  would  permit  rejioi-ters  to 
maintain  the  eouli<lentiality  of  sources  on  the  activities  of  laihlie  iiei*soimges 
absent  actual  malice  by  the  news  organization.  But  it  wcaild  permit  divestiture  of 
the  privilege  wlien  the  defeu.se  of  trutli  could  not  be  muintaiued  iu  acti(nvs  hr<night 
by  i)rivate  i)ers<ms. 

Tiie  hill  I  pr(iiH»seil  also  would  permit  divestiture  of  the  privilege  if  there  is 
*\substantial  evidence  that  disclosure  of  the  Information  (held  by  a  reporter)  is 
reciuired  to  prevent  a  threat  to  human  life,  espionage  or  foreign  aggression,"  TliiS: 
exception  to  the  general  rule  of  testlmrmial  privilege  for  reporters  is  consistent 
with  the  holding  of  the  Ninth  Circuit  iu  the  OaUlivcU  case  that  there  be  an 
"overriding  and  comiielling*"  national  interest  in  securing  the  tcstinmny  of  tlie 
newsman. 

From  this  testimony,  Mr.  Cliairmau,  it  is  obvious  that  I  am  reluctant  to  embrace- 
an  Hbsohite  privilege.  It  would  most  unwise,  in  my  judgment,  for  the  C»mgre.*is 
to  attempt  to  suksume  all  societal  interests,  including  Constitutionally  guaran- 
teed rights,  to  the  interest  of  enhancing  the  free  flow  of  iuforniatiou. 

The  Congress  luis  an  opportunity  to  follow  the  lead  of  several  states  Uh 
perfecting  Freedom  of  the  Press,  but  it  also  has  an  obligation  to  re.spcH?t  tlie 
traditional  "balancing*'  of  interests  in  the  process. 

IV*  THE  QUESTION  OK  FEnERAT-  PREEMPTION  Ot^  STATE  .lAW 

Finally,  Mr.  Chairman,  I  npte  that  this  subcommittee  mu.<it  coji^id^r  the  question 
lit  Federal  preem|ition  of  State  law  iu  respect  of  a  testlmunjat  privilege  for 
newsmen.     .  '  i***  \ 

I  must  re.si)?etfully  oppose  ail  efforts  to  structure  maud^tpfy  Federal  rules  of 
l>rocedure  for  »State  courts,  legislatures  and  ndmlnlRtrativeniOdies.  Newspapers 
are  undoubtedly  iustrunientaJiti<»s  iu  interstate  commerce,  and  Congress  has- 
undoubted  powers  of  wide-ranging  scoi>e  under  the  Couimeree  Clause  {Art.  1,. 
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sec.  S.  cl.  3).  But  State  courts,  grand  juries,  legislatures  and  admiustiatlve  bodies 
are  most  definitely  not  instrumentalities  in  interstate  commerce. 

If  Congress  were  to  arrogate  unto  itself  all  wisdom  In  the  question  of  testi- 
monial privileges  for  newsmen,  the  precedent  thus  established  would  devastate 
the  principles  of  federalism  upon  which  this  country  is  founded.  The  Supreme 
Court  hns  never  invalidated  a  Congressional  statute  based  upon  the  Conniierco 
Clause — that  is  true.  But  perhaps  Congress  has  shown  some  commendable  restraint 
in  ]mst  yea  IS,  and  I  would  recommend  comparable  restraint  in  this  instance. 

Mr.  Chairman,  if  Congress  creates  a  newsmen's  privilege,  it  will  not  he  for 
llic  henelit  of  a  particular  class  of  newsmen  or  informants.  It  will  be  for  the 
iK^ni'lit  of  consumers  of  the  news — the  American  public.  These  consumers  have 
ji  <"onipelling  interest  in  the  free  flow  of  information,  hut  they  nlso  havo  an 
interest  In  their  other  rights  and  the  system  of  Federalism  we  respect  and  are 
lioniid  ro  accommodate. 

I  would  urge  your  committee  to  prepare  for  Senate  consideration  n  qualified 
newsmen's  privilege  bill,  limited  to  the  Federal  system.  I  hellovo  that  such 
a  Ui\[  would  enhance  personal  liberties  in  this  coMVitry.  The  Congress  for  too 
many  years  has  explored  the  limits  of  constitutionally  protected  liberties,  and 
hjji slated  up  to  those  limits  in  derogation  of  unrestricted  freedom.  In  this 
question  of  the  newsmen's  privilege,  we  have  the  op]>ortunity  to  expand  the 
limiis  of  Freedom  of  the  Pi'ess.  We  should  grasp  that  opi>ortunity. 

Thank  you. 

Senator  Iitvix.  Also  witliout  objection  I  shall  direct  the  siibconi- 
mittee  staff  t-o  include  in  the  appendix  the  various  bills  and  resolutions 
wiiich  bear  on  this  subject,  the  staff  memoranda  prepared  in  connection 
with  tiiese  hearings,  tiic  opinions  of  the  Supreme  Court  and  the  Nintli 
Circuit  Court  in  the  Oalclwell  cacse.  and  certain  letters,  newspaper 
articles  and  statements  wiiich  the  subcommittee  has  received  regarding 
tills  subject. 

Senator  Kenned)^,  I  believe  you  have  a  ptatement. 

Senator  Ivknnedv.  Thank  you  very  much,  Mr,  Chairman.  I  think 
it  is  entirely  appropriate  that  these  hearings  be  chaired  by  you,  Mr, 
Chairman,  as  the  winner  this  past  year  of  the  George  Polk  iMemorial 
Award  for  outstanding  contributions  to  broadcast  journalism  and 
as  one  who  has  loiig  been  interested  in  this  field.  I  thinlc  all  of  us  in 
the  Senate  and  across  the  country  can  feel  assured  about  the  thorough- 
ness of  these  hearings  and  about  the  fairness  and  impaitiality  and 
commitment  that  you  bring  to  this  particular  subject.  I  applaud  you 
for  commencing  these  hearings. 

Of  all  the  great  princi])les  on  which  our  Nation  was  founded,  none 
is  more  important  than  freedom  of  the  press  under  the  first  amend- 
ment, and  none  is  under  greater  attack  in  the  Nation  todaj'. 

Not  since  the  Alien  and  Sedition  Acts  nearly  200  years  ago  has 
freedom  of  tlie  press  been  as  ominously  threatened  by  the  heavy  hand 
of  Government  as  it  is  at  the  present  time.  It  is  not  too  much  to  say 
that  we  liave  a  crisis  before  us,  a  crisis  over  the  first  aniendinent, 
and  the  way  we  resolve  that  crisis  in  the  coming  months  will  have 
profound  effects  on  the  future  of  our  country  and  all  our  other  basic 
fi^edoms. 

The  right  of  the  public  to  know  and  the  right  of  the  press  to  rep- 
resent the  public  ai'e  twin  pillars  of  our  heritage.  Any  attempt  to 
impose  conditions  upon  this  right  strikes  at  the  very  core  of  our 
democracy — the  right  of  the  people  to  have  access  to  the  information 
which  affects  their  lives.  This  is  why  I  am  pleased  to  give  my  suppoit 
to  Federal  legislation  providing  newsmen  with  an  absolute  and  un- 

?|ualified  privilege  from  compulsory  process  in  both  State  and  Federal 
orums. 
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\Vi.»,  know  tluit  Coiigivss  is  very  iiiiicli  alone  in  the  current  stniy^de, 
liust  fdnie,  (iiii  .Sui)renio  Court  tunu'd  a  detiT  ear  to  plead  that  the 
(.'onstitution  il.soll'  is  sullk'iiMit  to  protect  reporters  I'roiu  bein<^  re- 
quireil  to  disclose  llieir'  utiles  and  sources  to  a  grand  jury.  An(l,  the 
executive  branch  prolesses  io  see  no  danger  worthy  ot"  legislation  in 
the  ])reseut  crisis. 

For  nearly  200  years,  reporteis  anil  i)rosecvitors  have  coexisted 
without  the  neeil  for  sucli  k\gishdiou.  In  fact,  throughout  our  history, 
rei)orters  have  enjoyed  a  de  I'acto  privilege  t-roni  subpena  iu  graud 
jury  proceedings,  a  privilege  of  the  sort  consistently  alforded  to  doc- 
tors, lawyers,  priests,  husbands  and  wives,  aiul  others  whose  special 
relationships  of  conlidentiality  have  long  received  generous  protec- 
tion of  society. 

Today,  undei'  the  [)resent  achnlnistration,  all  that  has  changed. 
Spurred  on  by  tlie  Vice  President's  persistent  attacks  on  the  press, 
by  the  "Pentagon  Papers"  ('ase.  and  [)y  a  series  of  other  Governmeut- 
inspired  assaults  on  the  hrst  amendment,  the  traditional  freedom  of 
the  press  has  been  seriously  undermined,  to  the  point  where  reporters 
now  find  themselves  fair  game  for  any  aggressive  or  unscrupulous 
l)rosecutor  armed  with  a  Hshitig  license  stamped  "subpena." 

My  owji  view  is  that  the  cuiTcnt  situation  is  so  serious  that  Con- 
gress Siiovdd  not  hesitate  to  enact  the  broadest  possible  legislation  de- 
signed to  give  newsmen  an  absolute  and  unqualified  ]n*ivilege  from 
subpenas  to  disclose  their  notes  and  sources.  The  privilege  should 
a])p]y  to  all  jurisdictions.  Fedora),  State  and  local,  and  to  all  branches 
of  Government,  legislative,  executive,  and  judicial. 

We  know  there  is  a  close  relationsliip  bet^'een  excellence  in  journal- 
ism and  the  reporter  s  need  for  confidentiality.  Outstanding  examples 
are  the  Pulitzer  prize-winning  stories  by  Neil  Sheehan  of  the  Neio 
York  Times^  bringing  the  Pentagon  Papers  to  public  light;  by  Jack 
Anderson  making  public  disclosure  of  the  documents  of  the  Natioiuil 
Security  Council  dealing  witli  India  and  Pakistan ;  and  by  the  Boston 
Glohe^s  spotlight  team  of  reporters,  who  exposed  corruption  in  city 
govennnent.  All  of  these  stories  originated  with  infornuition  or  docu- 
ments from  coiifidential  sources,  and  were  heavily  dependent  on  those 
sources.  The  list  goes  on  and  on — other  dramatic  recent  examples  in- 
clude the  George  Polk  Memorial  Awards  to  the  Associated  Press'  Jean 
Heller  for  the  story  on  the  Tuskegee  Syphilis  Scandal,  to  Carl  Bern- 
stein and  Bob  AVoodwai'd  of  the  Washington  Post  for  tlieir  coverage  of 
tlie  A\^itergate  Affair,  and  to  Ron  Kessler  of  the  Washington  Pont 
for  his  series  on  hospitals.  All  these  reports  saw  publication  only  be- 
cause soiUTcs  agreed  to  reveal  infonnation  in  confidence  to  able  investi- 
gating I'eport^rs.  Confidential  sources  also  wei'e  indispensable  to 
Frank  Wright  of  the  Minneapolis  I'rihune  and  James  Polk  of  the 
Wa.shington  Evening  Star  Neios^  who  received  the  Worth  Bingham 
Prize  and  the  Raymond  Clai)2)er  Memorial  Award  for  stories  on 
campaign  contributions. 

And  those  are  only  the  tip  of  the  iceberg — the  stories  that  made 
national  lieadlines.  What  about  the  countless  daily  investigations  of 
local  issues  by  local  reportei*s? 

How  many  stories  will  never  be  born  because  a  source  feels  insecure 
in  the  face  of  the  Supreme  Court's  decision  and  the.  threat  of  a  i:)rose- 
cutor's  subpena?  A  few  years  ago,  the  Wall  Street  Journal  estimated 
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that  15  pcMVont  of  it«  storitvs  wvw.  bnsoti  on  conficloiitinl  iiil-oi'innfioii. 
The  Ohrhfiroi  Science  Moiiifov  Iims  [)iV(llctccl  that  its  p(»r(MMitM<i*e  may 
go  MS        ns  TH)  porcpiii", 

How  much  Avill  lx»  lost  to  tho.  public  hcM'UUso  CBS  N(»avs  could  not 
nssui'o  a  Mclfnro.  mother  of  auonyinily?  Because  Pnul  l^rnuxbut'ii' s 
editors  becjime  nervous  about  his  coutiuuiu<»'  serie>s  on  drug"  abuse? 
Because  ti  key  source  in  an  ofllciiil  cori'uption  stoi-y  ])ein«>:  deveh->pe(l 
by  a  Baton  jxcuoo  reporter  feai'ed  a  subpena  threat?  Because  Karl 
CaldAvell'S  tapes  and  notes  on  tlie  l^lack  Panthers  were  destroyed? 
Because  crucial  informers  were  afraid  of  being  I'evealed  as  sources 
for  tho  Boston  Glohe^^  spotli^rht  tca?n  I'eports? 

The  answei'S  will  never  be  known.  But  the  danii'er  is  obvious.  The 
less  inl'oi'med  we  are,  the  less  ability  we  have  to  |)i*ote.ct  ourselves  from 
corruption  of  irovernment  ofHcials,  from  the  nni'esponsi\'eness  of  our 
institutions,  ami  even  f  i-om  \*iolent  crime. 

Tn  part,  of  conr.se,  the  rash  of  press  subpenas  in  ^'rand  jury  and 
ci'imimd  cases  in  recent  months  is  a  symptom  of  lazy  law  ftnforcenient. 
KITcctive  invcstio-ntive  work  is  a  difTicult  and  demandiu.a"  jol").  ^A'ith  all 
the  vast  resources  available  to  law  enforcement  aii'encies  today.  \  see 
no  need  whatever  to  allows  a  situation  to  continue  in  w^hich  rej^orters 
are  forced  into  the  role  of  miwillinir  investi^aators  for  State  prosecu- 
tors or  local  district  attorneys,  oi'  in  which  the  National  Press  B\nld- 
in.i>"  becomes  simply  the  14th  Street  annex  of  the  FBI. 

Tu  the  curi'ent  del)ate,  nothino'  is  jnore  m i si ea dinner  Mian  tlie  snu'ii'estiou 
(••hat  the  veal  question  should  he  framed  as  a  choice  between  combatiiiii' 
ciTine  or  pi'oti'ctin;:i"  news  sources.  Tlie  question  is  not  whether  we  shall 
ha\'C  |)ri\*ilcii*ed  news  or  mipi*ivile<i'ed  news.  I)ut  whether  we  shall 
have,  privile^av.d  news  or  less  news.  The  public,  w^.  it  watches  television, 
listens  to  the  radio,  and  reads  its  maoaziues  and  new.spapei-ts.  will  be 
the  <ii'entest  losi'r  if  the  news  mediii  nre  compelled  to  perform  theii-  vital 
role  under  the  current  oppi'e^i  ve  atmosphei'c. 

Doctors  and  patients,  attonioys  and  clients.  p?'io.sts  and  penitents, 
husbands  and  wMves — all  have  pi'otected  relationslups  under  the  law 
today.  Indeed,  it  is  safe  to  say  that  relevant  information  in  criminal 
proceedings  is  often  lost  to  prosecutors  because  of  these  prott»ctions. 
But  society  has  decided  that  the  need  for  candor  and  trust  and  openlu^ss 
in  these  relationships  is  more  in^poi^taut  than  any  need  that  prosecutors 
ma}"  liave  foi'  the  information  these  privilege.cl  groups  possess.  The 
same  should  be  true  for  reporters. 

The  ro)istitntio)i  recognizes  that  a  free  and  robust  j)re9S  is  central' 
to  our  liberty,  and  it  is  up  to  Congress  to  net  to  keep  that  guai*antee 
secure. 

Tl\ese  principles  and  objectives  have  been  advanced  by  Davis  Tay- 
lor, publisher  of  the  Boston  Glohe  and  the  American  Newspaper 
Publishers-  Association.  They  are  presently  contained  iu  S.  15S',  as 
introduced  by  Senator  Cranston, 

In  the  course  of  these  hearings,  I  am  sure  that  these  principles  will 
be  i?)i])roved  and  refi7icd.  but  we  ?nust  be  \-igilant  to  insure  they  ai'e 
not  weakened.  After  all.  what  is  at  stake  is  not  just  the  riglits  of* 
reporters,  but  the  rights  of  all  of  u.s,  the  right  of  the  .\mei-ican  people 
to  know  the  news — not  just  the  news  contained  in  Government  pi'css 
releases,  but  all  the  news. 

Thank  you. 
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Si'iiiitor  KuviN.  St^nntov  Tuiiney. 

Sonator  Tuxnky,  Mr.  Ohairimin*  I  join  Senator  Keuucily  in  ex- 
(>ivssiiif;'  the  i>eliel:  that  llioru  is  no  one  in  t  he  Con^i^-retis  who  is  better 
qualified  to  cJiair  these  liearinjirs  than  are  you.  Yon  are  reco^nisied 
as  a  srndent  of  eonstitntiojial  law  that  lias  no  peer  i]i  the  Senate,  and 
I  iVel  personally  that  this  isoneof  the  most  fnndaniental  eonstitutional 
(piestiojis  to  eonie  before  the -Senate  this  year. 

Senator  EiiviN.  11'  1  uniy  ijjterrn})t.  1  want  to  thank  you  and  Sena- 
tor Kennedy  for  your  very  eouipHnientary  remarks.  Both  of  you 
luive  always  assisted  and  supported  the  subeonvmittec  s  inquiries  re- 
ii'ard  in<r  tlie  first  amejulmejit. 

Senator  Tuxxkv.  1  ])e]ieve  that  these  ]ieaiMn<rs  on  newsman's  privi- 
leire  leirislation  are  amon<i  the  most  important  hearing's  of  tlie  current 
lei>islaTive  .session.  In  meetinu'  durin<^  the.se  next  2  weekrs  to  explore 
the  issues  involv(i<l  in  the  jieneval  consideration  of  whether  a  ne^YS- 
man  s  shield  law  should  he  passed  l>y  the  Con<rrGSS,  we  shall  be  dealing 
M'irh  o?ic  of  the  most  vital  matters  affecting  the  public's  access  to 
knowled<ro. 

In  tlie  recent  past,  it  has  l)ecome  increasingly  evident  that  the 
Coiiirress  must  act — ])romptly  and  ell'cctively — to  oreat;C  a  shield  for 
lu'wsmen  who.  in  the  course  of  their  reporting  responsibilities,  obtain 
confidential  iivfoi'unition.  Increasingly,  information  which  is  essential 
to  tlie  drafting  of  a  complete  news  story  has  also  appeared  of  interest 
to  grand  juries  and  courts  of  law.  Xewsmen  have,  in  the  past  several 
m  out  lis,  been  arrested  with  increasing  frequency  for  refusing  to  di- 
vulge information  or  the  source  of  information  which  they  obtained 
in  ronhtlence  or  wiiicii  tiiey  believe  deserves  protection. 

On  December  10,  1072,  the  Washington  Bureau  chief  of  the  Los 
AH(j('h:.^  7'wi('s>  ffohn  Lawrence,  was  jailed  because  he  refused  to 
•divulge  information  which  had  been  ol")tained  in  confidence  by  Tiines 
i'e])oi'ters  and  which  conld  ]iot  have  been  obtained  without  a  guarantee 
<ol"  confidentiality. 

At  that  time  t  sent  to  you,  Mr.  Chairman,  a  telegram  in  which  I 
stated  that  this  raises  a  fuiidamental  question  regarding  the  con- 
stitutional guarantees  of  a  free  press  and  poses  a  direct  threat  to  the 
freedom  of  public  officials  to  talk  with  the  press  on  a  confidential 
])asi.s.  I  urged  you  to  join  me  in  expressing  profound  concern  over 
til  is  daaigerous  p?-ecedent. 

Tlie  urgency  of  this  issue  has  not  abated  since  that  time.  In  fact,  it 
lias  increased.  Re]:)0rtei'S5  television  conin:ientators,  and  other  news 
media  representatives  have  been  subjected  with  increasing  frequency 
to  court  and  legislative  subj)enas  requiring  tlieni  to  testify  about  mat- 
ters which  the  newsman  believes  are  confidential  and  protected  from 
disclosure.  The  iasues  have  varied  from  case  to  case,  but  in  each  of 
them  fundaniental  constitutional  questions  have  been  raised  as  to  the 
extent  to  which  the  press  in  this  country  is  protected  from  legislative 
or  judichil  control. 

About  a  dozen  legislative  ])roposals  have  been  introduced  in  this 
Congress  wdiich  deal  with  the  issues  raised  by  these  conflicts.  As  a 
meniber  of  this  Subcommittee  on  Constitutional  Rights,  I  am  going 
to  be  very  interestx?.d  in  the  testimony  that  we  liear  over  tlie  next  week 
and  a  half. 

I  have  previously  announced  my  support  for  an  absolute  testi- 
monial privilege  as  to  confidejitial  sources.  While  I  am  favorably  dis- 


IG 


nosed  to  siicli  a  pnvilcfrt\  I  ?=lial]  maintiiin  an  open  inhid  din-Incr  the 
hearing  as  to  the  appropriate  contours  for  the  privilej^e  and  I  shall 
be  rooei^ti vc  to  persuasive  reasons  suggested  liy  tlie  witnesses. 

It  is  iinpoT'tant  to  undoistand  tlie  recent  judicial  iiistory  of  tlte  issue 
and  to  attempt  to  delineate  those  questions  wliicb  ren}ain  botlj  trouhle- 
some  and  iniresolved.  A  nninber  of  cases  arc  still  in  tlie  courts  and  new 
cases  ai'c  still  arising  in  this  dynamic  and  ambiguous  area  of  the  law. 
But  tlio.^e  c!ises  wliidi  Averc  reported  between  June  and  December  V)f 
1072,  provide  an  interesting  framework  from  wljicli  to  e>'aluate  the 
issues  at  hand. 

If  we  revicnv  tlu'  six  reported  cases  which  were  handed  down  since 
the  Bvmizbuvff  oi-  Cahhrfll  decision  of  June  1072.  and  hy  tlie  eml  of 
that  year,  we  (*an  see  tbe  extent  to  Avlncli  the  issue  Inis  been  resolved 
judiciallv.  In  tliree  of  tliese  cases  tlie  re]wters  were  not  ordered  to  re- 
veal tlieir  sources.  In  tlic  otlier  thi-ee.  tlie  reporter  were  ordered  to  re- 
veal theii-  sonires  a/id  wei-e  jailed  for  contcm))t  wlien  th(»y  refused  to 
do  so. 

I  linve  evabiated  these  cases  in  niv  prepared  remarks,  which  I  would 
like  to  insert  hi  the  record  in  totality. 

From  that  evaluation,  we  can  see  that  an  arguuient  can  be  offered 
that  a  rational  standard  was  set  foi-tb  by  the  Su]>reme  Coint  in  the 
Bmrtzhnvq  case,  which  li;is  been  inter] )reted  in  sucli  a  manner  that  we 
are  [n  ovidcnl  with  a  relatively  clear  incture,  as  follows : 

f  1 )  We  have  a  set  of  interests  to  balanced. 

(2)  When  the  interests  wliicli  support  compelling  a  reporter  to  tes- 
tiFv  are  less  nrg<'nt  than  in  ThoiKchi^rff,  th:>  rcportc:*  wi^l  !K>f  l  "  -*■>?  i- 
pelled  to  (estify. 

(3)  When  the  interest.s  at  stake  are  jis  ui'gent  nr  more  ingent  as  were 
those  in  Umizhimf.  the  reporter  wil  l>e  compelled  to  testify*  on  ]>ain 
of  a  contempt  citation.  Yet.  oji  a  close  examination  of  the  casest  we 
can  see  that  no  such  clearly  logical  picture  emerges.  In  my  analysis. 
I  have  indicated  1h;it  \  am  convinced  tbat  the  current  balancing  test 
will  not  yiehl  tbe  most  rational  results  In  cases  of  this  natiu'e. 

It  becomes  ess<^ntial.  therefore,  for  us  to  attempt  to  fashion  a  priv- 
ilege* through  Federal  legislation — a  privilege  wliich  Avill  j-iekl  more 
rational  ivsults  than  tliose  which  we  have  st^en  in  the  past  several 
months — and  one  which  will  protect  the  vital  first  amendment  interests 
whicb  are  at  stake  in  this  volatile  and  delicate  area. 

I  think,  Mr.  Chaii'inaiK  that  tlie  lecent  case  history  has  demon- 
strated that  it  is  absolutely  essential  if  we  are  going  to  have  a]iy  nni- 
formity  in  the  law  throughout  the  country  that  some  legislation  pass 
this  Congress. 

Thank  you  very  much. 

[Senator  Tnnnej^'s statement  in  full  follows:] 

Mr.  Ohalrmau,  I  believe  that  these  healings  on  newsman^s  privilege  legisla- 
tion are  among  the  most  important  hearings  of  tlie  current  legislative  session. 
In  meeting  during  tliesc  next  two  weeks  to  explore  tlie  Issues  involved  In  the 
general  consideration  of  whether  a  iiewsmnirs  shield  law  should  be  passed  by 
the  Congress  we  shall  be  dealiiii^'  with  (^ne  ot  the  most  vital  mntters  nflTert iiij: 
the  public's  access  to  knowledge. 

In  the  recent  past,  jt  has  l»econie  increasingly  evident  that  the  Congress 
must  act — promptly  and  effectively — to  create  a  shield  for  newsmen  who.  In  the 
course  of  their  wiwrting  responsiWlities.  olitain  confidential  information.  In- 
creasingly, Infonnation  which  is  essential  to  the  drafting  of  a  complete  news 
story  has  also  appeared  of  interest  to  Kriiiid  juries  and  courts  of  law.  Xew.smen 
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lijiv<',  iM  tlm  past,  .several  nioutiis,  heeii  nrro.sted  \Yit:li  iiicmisiiig  rmiueiicy  Um' 
rul'n.siiig  to  (livuljjo  iiironuatioii  or  the  source  of  int'orination  wiiidi  they  oh- 
t}iine<]  iji  e()iili(JoJic'C  or  wliieh  they  hCrJieve  dcsorvos  protection. 

On  Deeeniber  ^^,  1072.  the  AVashiuj^-toii  BnreJin  Chiol!  ot  The  Los  AHf/c/(".s- 
ThiicK,  .lolin  liawronets  ^va.s  jaileil  hecnnse  he  reliused  to  divulge  iut'oriiuUioii 
wliich  liad  been  obtiiiiiea  in  conJitlence  l)y  Tintas  ivvovrov^i  nm\  which  couid  iff. 
Imve  I)eeM  oht:un(?d  witlHMit.  ji  gnnnmtee  of  conlidentiality. 

When  }  learned  later  tlnit  day  that  Lawrence  had  hoen  arrested.  1  sent  an  im- 
mediate tele^rram  \v  all  members  the  CaliCornin  Congre.'^.MOnal  dolejraVion  and 
to  the  I'tMl  nicndiershi])  ot'  the  Senate  Connnittee  on  tlie  Judiciary  in  wluch  1 
staled  that: 

'"I'll is  raises  ji  fnndann-nlal  qnestioii  regji rdin.ijr  the  (.'onst itntionnl  gnjii-nntees 
rd*  a  free  jri'es.s  and  jH)Se.s  a  direct  threat  (o  tlie  freedom  of  pnh)ie  nllicials  tt) 
tall<  Willi  tlie  jiress  on  a  eoididential  lias  is.  1  nrj^e  yon  to  Join  me  in  eNpi'rssinj^ 
])voronnd  eoneern  ov(M'  tliis  dan.yiorons  precedent." 

The  nrjioncy  of  this  i.ssue  has  not  a!)ated  .since  tiiat  liine.  Tii  fact,  it  Jias'  in- 
creased. R(.»p«>rter.s.  t(•Ie^•isinn  commentators,  and  otiier  m.'ws  media  reja-esen ra- 
ti ves  liav(*  been  stibjeeted  with  imfreasin.t;  to  cnart  and  le,iiishi Mv(»  sni>nnenas 
reqnirin;<i"  them  io  teslify  about  nnUters  which  the  newsnniu  believes  ai-e  con- 
lidtMitial  and  iiniteeleti  from  diseloi^ure.  '!lMie  iss\u\s  liave  vnried  from  case  to 
ease,  hut  in  each  of  them  fnntla mental  cMaistitutional  (pieslions  have  lieen  raised 
as  to  the  ext(Mit  to  which  the  press  in  this  country  is  pr<>teeted  fronj  le.uislal ive 
or  judicial  eontroL 

^lore  than  a  do/.en  legi.slative  proposals  havt'  Im.m'Ji  inlroduee<]  in  this  (*nn- 
fjr(\ss  which  ih.^il  with  tlie  issues  raised  by  tlu»se  eontliets.  As  a  nuaidier  of  this 
Snbconimitteo  on  Constitutional  lUfilits,  I  shall  lu?  (U'cply  inv<>)ve(I  in  th<'  draft- 
ing of  whn lever  le^i.slation  eiiier;;es  in  this  area.  r)nr  abb!  Chairman.  i>?<'nat<u' 
}Or^•in.  has  asked  mo  to  chair  two  .sessions  of  the.se  hearings  and  I  have  agreed 
to  do  that. 

I  liave  previonsily  annonnced  my  sni)port  for  an  al)soluto  testimonial  privilevce 
as  routldcntial  sources.  While  I  am  fnvoralily  disposed  to  such  a  in-ivilejic.  I 
slmll  maintain  an  open  ndnd  durin.u-  the  hearings  as  to  the  rippropriatc  ron- 
tun' rs  f«)i'  ih()  ja*)Vi!i\g/:  and  J  .sh.'iJl  J'C  rcccjid^'c  lf>  p<u'j-nasive  rcasim.s  .snggestcd 
by  1  lie  witnesses. 

At.  the  outset,  of  these  hen  rings.  1  believe  that  it  niiglit  b(»  belli  ful  tf>  my 
colleagues  if  I  were  to  review  brietly  the  rect.'u':  .iu^licial  hi.story  of  tlte  (s.'^ue 
and  delineate  tho.se  questions  which  renuiiu  botli  trnnbleS(Mne  and  nnre.'s-olved. 
A  number  of  ca.se.s  .are  .still  in  the  comt.s  and  lunv  cases  are  still  arising  lu  this 
dynamic  and  ambiguous  area  of  the  law.  But  tlio.se  ca.se.s  which  were  reiu)rted 
between  .}n?io  and  December  of  1072  i»rovide  an  interesting  framework  from 
which  to  evaluate  tlie  issues  at  Iniiul, 

Clearly,  the  most  inu)ortant  judicial  pronouncement  in  tliis  area  wa.s  the 
landmark  Supreme  Court  c!ecisio2i  in  the  cnso.  of  Jirmzhurg  v.  Hayes,  40S  U.S. 
6Go.  83  L.  Ed.  2d  620,  02  S.  Ct.  2640  (1072),  which  decision  also  dispo.sed  tlie 
ca.se.s  of  In  tlie  Matter  of  Pappas  and  Vnited  States  v.  Gnldtvcll. 

Because  of  the  iui])ortauce  of  this  decisioji.  I  believe  that  it  would  be 
helpful  if  I  descri!)ed  in  some  detail  the  factual  circunistance.s  involved  as 
well  as  the  .salient  a.spects  of  the  opinion  of  tlie  Court,  the  important  eoii- 
currin.c:  oinniou  of  Mr.  .Justice  Powell  (important  becau.sc.  without  Mr.  .Tustice 
PowclJ's  coucniTence.  the  main  oiiiniou  would  have  lacked  the  requisite  sui>- 
port  to  accord  it  status  a.s  an  o])iaion  of  the  Court),  and  the  two  dissenting 
oi)inions. 

Paul  BransJbnrg.  n  staff  leiwrter  for  the  Louisville,  Kentucky,  daily  news- 
paper, the  Conner-Journal,  had  written  an  article  describing  in  detail  his  oh- 
.scrvntious  of  tAVO  young  residents  of  Jefferson  County  synthesizing  ha.shhsh 
from  marijuana.  Tlie  article  in  eluded  a  i)hotograph  of  a  pair  of  hands  work- 
ing above  a  laboratory  table  on  which  was  a  substance  identified  by  the 
caption  as  ha.sliish.  The  article  stated  that  Branzhnrg  had  promised  not  to 
reveal  the  identity  of  the  two  hashish  makers.  Branzburg  was  sub])oenaed  by  the 
Jefferson  County  grand  jury,  and  when  he  appeared,  he  refu.sed  to  identify  the 
persons  he  had  seen  making  ha.shish  from  marilinana.  The  Kentucky  courts 
ordered  Bra  .i'/b\u-g  to  answer  the  questions  asked  and  held  that  the  newsmen's 
privilege  created  by  Kentucky  state  statute  could  not  lie  applied  to  Branzburg's 
actions  in  tliis  matter. 

A  .second  ease  involving  Branzburg  arose  out  of  a  later  story  written  by 
him  which  described  in  detail  the  use  of  drugs  in  Fi'ankfort,  Franklin  County, 
Kentucky.  The  article  included  a  .staten^ent  that  Branzburg  had  seen  some  drug 
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liJiCM-s  in  Fnu ikfort  smoking  marijuana.  The  FranUlin  County  grand  jury  sub- 
[uwiinod  Bnmjfburp:  "to  toj^tify  in  tlio  mutter  of  violations  of  statutes  con- 
•cLM-iiinj:  use  and  sale  of  drugs",  408  U.S.  at  GOO.  and  Branzburg  moved  to  quasli 
the  sumuioMS.  In  this  case,  alt  bough  the  motion  to  quash  was  denied,  Brauz- 
burg  did  obtain  an  order  protecting  iiiin  froiu  revealing  '^confidential  asso- 
ciationsj.  sources  or  information"  but  requiring  him  to  .  .  .  ''answer  any  ques- 
\\\'n\fi  which  eoucern  or  i>ertain  to  any  criminal  act,  tlie  conniiission  of  wliich 
M*as  actually  observed  by  (him)."  40S  U.S.  at  670.  Branzhnrg  again  sought 
voOvcss  in  the  Iventuclcy  courts  and  agahi  the  Court  of  Appeals  denied  his 
petition,  reaflirniing  its  construction  of  the  Kentucky  statute  and  rejecting 
Branzburg's  claim  of  a  First  Amendment  privilege. 

.\ecf)rdingly.  Branzhurg  sought  and  obtained  a  writ  of  certiorari  to  review 
both  of  those  .iudgmcnts  of  the  Kentucky  Court  of  Appeals.  402  U.S.  042  (1J>71). 

In  the  Mutter  of  Paul  Pappa-s  arose  from  circumstances  in  wliich  Paul 
Pappus  had  gained  permission  to  enter  a  Black  Panthers'  headquarters  on  tlie 
(ufinyitUin  that  he  not  disclose  anything  he  heard  or  saw  there,  except  an  ex- 
j)eeted  i)olic<i  raid  that  never  occurred.  He  was  sul)i>oenaed  before  a  grand  jury 
whore  ho  refused  to  answer  any  questions  about  what  had  occurred  inside  the 
h cad fpiar tors  while  he  was  there.  as.^ertSng  a  Fir.st  Amendment  privilege  to 
protect,  confidential  informants  and  their  information.  Tlie  trial  judge  denied 
liis  motion  to  quasli  a  second  snminoiis  and  the  Massacliusetts  Supreme  .Tudi* 
cial  (.'onrt  affirmed.  200  N\E.  2d  207  (1071).  The  case  was  decided  solely  on 
fedeivU  grounds*,  as  no  state  "newsman ^s  privilege"  statute  applied  in  jVIassa- 
C'husett.«<!  Pappas  was  granted  a  writ  of  certiorari  by  the  U.S.  Supreme  Court 
402  U.S.  042  (3071). 

l^arl  Caldwell,  a  repoiter  for  the  York  Times,  )iad  been  a.ssigned  to  cover 
the  Black  Panther  Party  and  other  black  militant  groups.  He  had  over  a  peri/Kl 
of  time  gained  the  confidence  of  its  members  and  was,  therefore,  able  to  write  in- 
dei>th  articles  about  the  Party.  Caldwell  was  subpoenaod  to  t.er.it.ify  bt^fore  the 
.irrand  juiy.  Caldwell  moved  to  quash  the  subpoenas  argm'ng  that  the  uidimited 
scope  of  the  subpoenas  and  the  secret  nature  of , the  testimony  he  would  be  called 
upvni  to  give  would  destroy  Uis  working  relationship  with  the  Black  Panther 
Party  and  "suppress  vital  Fir.st  Amendment  freedoms  ...  by  driviitg  a  wedge  of 
distrust  and  silence  between  the  news  media  and  the  militants."  40S  U.5>.  at  070. 
The  District  Court  denied  Caldwell's  motion  to  quash  on  the  ground  that  'U>/vcru 
pcr.voa.  within  the  jurisdiction  of  the  government"  is  bound  to  testify  upon  being 
properly  summoned,  311  F.  Supp.  358,  360  (emphasis  in  original).  But,  the  court 
did  issue  a  protective  order  providing  that  Caldwell  "shall  not  be  required  to 
reveal  contidentinl  associations,  sources  or  information  received,  developed  or 
maintained  by  him  as  a  professional  joxirnalist  in  the  course  of  liis  efforts  to 
gather  news  for  dissemination  to  the  public  through  the  press,  or  other  news 
media."  408  U.S.  at  678.  When  Caldwell  was  directed  to  appear  before  the  grand 
jury,  he  refused'  and  he  was  cited  for  contempt.  The  Ninth  Circuit  Court  of  Ap- 
peals reversed  the  contempt  order.  OaJdwell  v.  United  States,  434  F.  2d  1081 
fC.A.  0.  1070).  The  Ninth  Circuit  held  that  Caldwell  was  not  required  to  appear 
before  the  grand  jury.  434  F.  2d  1089.  The  court  concluded  that  requiring  a  new\s- 
man  like  Caldwell  to  testify  Ixifore  the  grand  jury  would  deter  liis  informants 
from  conmuinicating  with  him  in  the  future  and  would  cause  the  newsman  to 
censor  his  writings  in  an  effort  to  avoid  being  subpoenaed'.  434  F.  2d  at  1086. 1088. 
The  court  held  that,  absent  some  showing  of  "a  comi)eIIing  need- of  the  witness's 
presence*'  by  the  government,  that  Caldwell  was  privileged  to  refuse  to  testify 
before  a  secret  meeting  of  the  grand  jury  because  of  the  potential  impact  of  such 
an  appearance  on  the  i3ow  of  news  to  the  public.  434  F.  2d  at  3089.  The  Supreme 
Co^m  graT^ted  the  United  States'  petition  for  certiorari.  402  U.S.  042  (1971). 

The  opinion  of  the  Court  summarized  well  the  legal  claims  of  Brenzbnrg» 
PapT>as  and  Caldwell  as  follows : 

"Petitioners  Branzburg  and  Pappas  and  respondent  Caldwell  press  First 
Amendment  claims  that  may  be  simply  put:  that  to  gather  news  it  is  often  nec- 
es.^ary  to  agree  either  not  to  identify  the  source  of  information  published  or  to 
publish  onl.v  part  of  the  facta  revealed,  or  both;  that  If  the  reporter  is  neverthe- 
less forced  to  reveal  these  confidences  to  a  grand  jnr.v,  the  source  so  identified  and 
other  confidential  sources  of  other  reporters  will  be  measurably  deterred  from 
furnishing  publishable  information,  all  to  the  detriment  of  the  free  flow  of  in- 
formation protected  by  the  First  Amendment  Although  petitioner.^  do  not  claim 
an  absolute  privilege  against  oflicial  interrogation  in  all  circumstances,  tliey  assert 
that  the  reporter  should  not  be  forced'  either  to  appear  or  to  testify  before  a'^grand 
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jury  or  a  trial  until  and  unless  sniTiciciit  grounds  nro  sliowii  for  belii'viiij;  tluit  the 
urtur  possesses  information  relevant  to  a  erinie  tlu;  grand  jury  is  iiivost  iiral  inn;, 
tliat  the  information  tlic  reporter  has  is  unavailable  from  other  sourcos.  and  ihnl: 
the  need  for  tlio  information  is  f<nhieieiitiy  compelling  to  overrifle  (lie  cinimod  in- 
vasion of  First  AnuMulnient  interests  occasioned  by  tlie  disclosure  .  .  .  The  heart 
of  the  claim  is  that  the  burden  on  news  gatlieriiig  resulting  from  i'omix'Ilini;' 
reporters  to  disclose  'iionfldbntial  information  outweighs  any  public  interest  in 
obisiining  the  information."  40S  U.S.  at  GT0-6S1. 
The  Court  narrowly  defined  the  issue  before  it  as  follows : 

"The  sole  issue  before  us  is  the  obligation  of  re])orters  to  respond  fo  awnd  jury 
subpoenas  as  other  citizens  do  and'  to  aaswer  questions  relevant  to  an  invrsliga* 
tion  into  the  commission  of  crime."  408  U.S.  at  GS2. 

The  Court  held  thnt  **tho  Constitution  does  not,  as  it  Tiever  has,  exempt  the 
newsman  fnmi  perf'.n-ming  tlie  citizeirs  normal  duty  of  nppenriug  nud  funu.*<U- 
ing  information  relevant  to  tiie  grand  jury's  task,'*  ^iOS  U.JS.  nt  GOl. 

The  Court  stated  that  courts  at  common  law  have  not  recognized  'Mho  exisioneo 
of  any  privilege  authorizing  a  news/nan  to  refuse  to  reveal  confidential  infor- 
mation to  a  grand  jury",  408  U.8.  at  0S5.  and  stressed  thnt  the  prevailing  vie\v 
in  those  cases  in  which  a  First  Amendment  privilege  wiis  asserted  has  been  lliat 
"'JMie  First  AuKMidniont  interest  asserted  by  tlu^  newsman  was  o!itwei.iihed  I)y 
the  general  obligation  of  citi'/.on  to  appear  before  a  grand  jury  or  at  trial,  pur- 
suant to  a  subpoena,  and  give  what  information  he  po.s.sesses'*,  40S  U.S.  at  G8(). 

Thti  Ofairt  stressed  the  broad  investigative  and  iu(iiiisitivc-  functions  of  the 
grand  jury,  the  essential  nature  of  its  authority  to  Shi»poena  witnesses,  and  the 
h)ng-standing  principle  that  "the  public  has  a  right  to  every  man's  evidence", 
except  Cor  those  pei*sons  protected  bv  a  constitutional,  common  law,  or  slalutory 
privile-:e.  40S  U.S.  at  G88. 

The  Court  stressed  that,  while  "a  nnud>er  of  S^tates  (it  referred  to  17»  there 
are  now  18)  have  provided  newsmen  a  st<ntutory  privilege  of  var^M ug  breadth, 
the  majority  have  not  done  so,  and  none  has  been  provided  by  federal  stiitute". 
408  U.S.  at  089 

**Until  now/'  state<l  the  Court, 

"The  only  testimonial  privilege  for  uuoflicial  witnesses  that  is  rooted  in'  the 
Federal  Constitution  is  the  Fifth  Amendment  privilege  against  comi)elh.M.l  sfdf- 
incriminatloa.  AVe  are  asked  to  create  another  by  inteniretiug  the  First  Amend- 
ment to  grant  Jiewsmen  a  testimonial  privilege  that  otlier  citiz».ns  do  not  enjoy. 
This  we  decline  to  do.  .  .  .  (W)e  perceive  no  basis  for  holding  that  the  puiHic 
interest  in  law  enforcement  and  in  insuring  effective  grand  jury  proceedings  is 
insufficient  to  overiide  the  con.sefjuential,  but  uncertain,  burden  on  nows-gather- 
ing  which  is  said  to  result  from  insisting  that  reporters,  like  other  citi'/eus. 
respond  to  relevant  questions  put  to  thom  in  the  course  or  a  valid  grand  jury 
investigation  or  criminal  trial.*' 408  U.S.  at  680-GOX. 

The  Court  cxtejided  the  scope  of  its  argmneut  when  it  stated  that: 
'  "It  would  be  frivolous  to  assert — and  no  one  docs  in  these  eases — that  the 
First  Auiendmcut,  iu  the  interest  of  securing  news  or  otherwise,  confers  a  li- 
cense on  either  the  reiiorter  or  his  news  sources  to  violate  otherwise  valid  crim- 
inal laws.  Althoagh  stealing  documents  or  i»rivate  wire  tapi>ing  coukl  provide 
newsworthy  inform  a  tion,  neither  reporter  nor  som*ce  is  immnnc  from  conviction 
for  such  couduct,  whatever  the  impact  on  the  flow  of  news.  Neither  is  iunuune. 
on  First  Amendment  grounds,  from  testifying  against  tl-e  other,  before  the  grand 
jury  or  at  a  criminal  trial.  The  Anuunhnent  does  not  reach  so  far  as  to  override 
the  interest  of  the  public  in  ensuring  that  neither  rei)orter  nor  source  is  invading 
the  rights  of  other  citizens  through  reprehensible  conduct  forbidden  to  all  other 
persons."  408  U.S.  at  001-002. 

The  Court  dismissed  the  argument  that  the  flow  of  news  would  he  siguificant'ly 
diuiinished  by  couii^elling  reporters  to  aid  the  grand  juiy  iu  a  criminal  investiga- 
tion as  "speculative".  -tOS  U.S.  C9o-Gl)4,  and  ai-gued  tluit  "relianco  by  the  press 
on  confidential  inforiaants  dues  not  mean  that  all  such  sources  wil!  iu  fact  dry 
up  because  of  the  later  possible  appearaiiee  of  the  newsmen  before  a  grand 
jury."  408  U.S.  at  694. 

Toward  the  conclusion  of  its  opinion,  the  Court  referred  explicitly  to  Congress* 
power  to  enact  legislation  which  would  codify  a  newsnmn's  privilege.  The  Court 
stated : 

"At  the  federal  level.  Congress  lias  freedom  to  determine  whether  a  statutory 
newsman's  privilege  is  necessary  and  desirable  and  to  fashion  standards  and 
rules  as  narrow  or  broad  as  deemed  neccssai*y  to  address  the  evil  discerned  and^ 
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eqnnlly  iiiiiiortniit,  to  ri^fasliion  tlio.se  rules  as  experience  from  time  to  time  mav 
dictate."  408  U.S.  at  70C. 

iSeveral  imiwrtaut  coiicUisious,  then,  were  reached  by  the  majority  ia  Branz- 
hunj.  They  iiieUidc  the  following: 

First,  it  must  he  stressed  that  the  three  defendants,  Bninzhnrg,  Pappas  and 
Caldwell  arfjtied  in  the  li ran zhurf/  cane  for  a  qualified  or  conditional,  rather  tluui 
for  an  aljsolute,  testimonial  privilege.  The  Court  concluded  that  the  First  Amend- 
ment did  not  provide  f//r//  testimonial  privilege  to  reporters,  either  al>solute  or 
Cfuiditioinil,  which  would  exempt  the  newsman  from  appearing  before  the  grand 
jury  and  fnrnisluug  information  relevant  to  the  graiul  jury's  task. 

Second,  the  Court  puriiorts  to  limit  its  holding  to  the  very  narrow  instance 
of  whether  the  reporter  must  ''respond  to  grand  jury  subpoenas  us  other  citizens 
do  and  to  answei-  questions  relevant  to  an  iuvestigatifui  into  the  coiiunission  of 
crime.''  408  U.S.  at  082.  The  opinion  df>es  not  i-eai:h  heyoud  that  narrow  factual 
situation. 

Third,  despite  the  narrowly-stated  holding  of  the  Court,  considerahlo  language 
exists  which  would  lead  one  to  the  conchision  that  the  holding  of  the  Court  may 
have  con.si(lerably  hroiider  api)licatiou.  than  the  ahove  langunge  would  suggest. 
The  Court  refers  to  testimony  "hefore  the  grand  jury  or  at  a  criaiiiml  trial,"  400 
U.S.  at  mi  (and  similar  language  at  408  U.S.  at  GSo,  GOO-1.  mS)  and  (at  'Mk\)  of 
"the  ol)ligiition  of  a  citizen  to  api>ear  Iiefore  a  grand  jury  *ir  at  trial  .  .  ..  408  U.S. 
at  086.  Thus,  while  the  holding  itself  is  detlned  narrowly  by  the  Court,  tiie  Court's 
dicta  is  in  .several  instances  so  much  hroader  than  the  holding  itself  tluit  it  is 
pregnant  with  the  i)ossihility  of  suhsequent  expansion. 

l''oui-|h.  the  uuijority  required  that  the  reporters  testify  to  tlie  grand  jury  both 
with  regard  to  coniidenrial  sources  and  confidential  information.  No  distinction 
was  made  l»y  the  Court  between  confidential  sources  and  eoahdential  infonuation. 
The  interest  of  society  in  investigating  and  fighting  crime  ont\^■eighed  Iceeiiing 
either  the  source  or  the  information  itself  confidential. 

Fifth,  no  distinction  was  made  by  the  Court  betAveen  materinl  obtained  in 
confidence  and  material  which  was  not  obtained  in  conHdence.  However,  by  re> 
quiring  reporters  to  testify  as  to  that  material  whicli  was  ol>taine<l  in  confidenrM*. 
ft  fftrfiori,  tlie  court  would  retiuire  tlie  testimony  of  a  reporter  pertiiiuiug  to 
nou-eonfideutial  communications. 

Sixth,  no  distinction  was  mnde  between  information  gathered  by  a  newsman 
in  the  course  of  his  duties  as  reiwrter  or  outside  the  course  of  his  profcssi<nial 
duties.  In  any  event,  the  duty  to  testify  prevailed. 

Seventli,  in  dictum,  the  Court  suggeste<l  that  no  qualified  privilege  could  be 
adequate  to  provide  the  relief  tliat  the  defendants  sought;  that,  if  any  privilege 
is  to  he  fasliioned.  only  an  absolute  privelet'e  would  suffice. 

Finally,  the  Court  did  make  it  clear  that  this  was  an  area  in  which  the  Con- 
gre>{s  might  fashion  legislation  which  would  apidy  the  protection  of  the  First 
Amendment  to  a  testimonial  privilege. 

Justice  Lowell  wrote  a  brief  concurring  opinion  'to  emphasize  wbat  seems 
to  nie  to  l)e  the  limited  nature  of  the  Court's  liolding".  408  U.S.  at  709.  Justice 
Powell  stressed  that  "no  harassment  of  newsmen  will  be  tolerated."  408  U.S  at 
709-710.  He  sta  ted  that : 

'  Indeed  if  the  newsman  is  called  upon  to  give  information  bearing  onlv  a 
remote  and  tenuous  relationship  to  the  subject  of  the  investigation,  or  if  lie  iias 
some  otlier  reason  to  i)eUeve  that  his  testimony  implicates  confidential  source 
relationships  witliout  a  legltinmte  need  ot  law  enforcement,  he  will  have  acce.s.s 
to  the  Court  on  a  motion  to  qua.sii  and  an  appropriate  protective  order  may  be 
entered.  The  asserted  claim  to  privilege  .should  be  judged  on  its  facts  by  the  strik- 
ing of  a  proi)er  balance  between  freedom  of  the  press  and  the  obligation  of  all 
citizens  to  give  relevant  testimony  with  respect  to  criminal  conduct"  408  U.S. 
at  710. 

Thus.  Justice  Powell  stressed  In  his  concurring  opinion  the  narrow  holding 
of  tlie  Court.  Ht^»  did  not  talk  In  terms  of  grand  juries  as  well  as  trials,  or  in 
terms  of  criminal  as  we!l  as  civil  proceedings.  Rather  he  talked  only  in  terms 
of  "the  obligation  of  all  citlssens  to  give  relevant  testimony  with  respect  to 
crimimil  conduct.'*  (emplmsis  added).  The  opinion  of  the  Court  a.s.siunes  a  nar- 
rov.er  perspective,  then,  wlien  one  recognizes  tliat  Justice  Powell *s  concurrence 
was  nece.ssary  to  establish  a  majority  on  this  issue. 

Hrrnzhurff  also  included  two  strong  dissenting  opinions.  Tlie  principal  di.s- 
seiitiiig  opinion,  written  by  Justice  Stewart,  who  was  joined  by  Justices  Brennan 
and  Marshall,  complained  about  "The  Court's  crabbed  view  of  the  First  Amend- 
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jiii'iH"  \vhi(  !»  rolU'C'ttMl  disturhiiip:  fiisi.»nsiti\ity  to  tlie  ci-iticjil  nilo  of  an  iiule- 
:|)on(lent  press  in  our  society."  4<)8  U.S.  at  725. 

.Mr.  -histire  SSt('\\',irt  ar;LfU«Ml  that  by  it.s  lioldinff  in  lirufKhftrg,  "Tlie  Conrt  .  .  . 
inviit»s  .stiitt'  ami  fedm-al  :uithoritiv.s  to  tauU'i'inine  fJje  lii.storic  iiuIeiieiuIiMico 
•  if  iikv  jM-oss  l>y  lUU'jiiptinj?  tn  annex  tho  jonvnalisfK:  i)i'of(.»s.si(in  as  an  investi;;a- 
rivt'  iinii  of  «<>vonvnit'n(."  4(>.S  T.S.  at  72r». 

TIi(»  Stewart  diss<'nt  v^tro.^.scc]  tliat  "the  ri^iiV  to  galbor  news  inii>lies.  in  turn 
a  ri.s,'ht  to  a  oonli<lential  rdationsliip  hctweeii  a  roimrter  aiul  iiis  .sonrio."  40J5 
1'.?^.  at  T2H,  "It  i.s  oJ)Vloti.s  tlisit  inl'orniants  are  necesNiry  to  tlie  uews-fjutlierini^ 
priiccss  as  we  i^now  it  t<i(hiy.  If  it  i.<  to  perforin  it.s'  oojistitntional  mission.  Mio 
pn-ss  must  dp  far  more  than  merely  print  pnhlii.'  .statements  or  pnhlisli  prepared 
li.-nidonts."  4m  Z'.S.  at  7'2'l 

'•Kinnlly.  ami  most  important*',  warned  ^Ir.  .Jnstiee  Stewart,  "when  govern- 
mental ^liiicials  possess  an  nnehecliod  prnver  to  compel  newsmen  to  disclose 
informrUion  received  in  conlidenee.  sounds  will  rlearly  he  deterred  from  jrivin;; 
iii;<»rju..tii»i).  and  reporters  will  ^- 1  early  he  lU't  erred  I'nan  pnhlishinj?  it.  hecuuse 
imeertainty  a  hunt  exercise  of  the  i>owef  will  lead  to  'self-censor.-^hip'."  40S  I'.S. 
at  7;n. 

In  re.si)f)n<liiii:  to  the  claim  the  m!i.ionty  that  tJie  det<'rrent  effect  of  the 
r^iurl's  opinion  on  First  An  endnjcmt  activity  wcjnhl  be  merely  "speculative", 
Thi'  Stewart  di.^.venter.s  argued  that : 

"To  veipure  any  greater  ))nr(ieii  of  pi-i.-oi.  is  to  shirk  oar  dnty  to  protect  valnos 
*;ei-nve]y  emhedded  in  the  t'on.stitiition.  We  cannot  rtwait  an  nne(ini vocal — and 
therefore  utiattaiuai>U» — imprimatur  from  empirical  studies.  We  can  and  Jimst 
accept  the  evidence  developed  in  the  record  (of  those  proceed ings)  and  elsewhere, 
tliat  overwhelniiJigly  supports  the  premise  that  deterrence  will  occur  with  reg- 
nJ.'irity  in  important  types  of  nc^ws-f^jitlteriug  relationships'*  408  U.S.  at  73(y. 

*J'lie  di.ssenters  indicatt^l  that  their  assessment  of  the  factors  to  he  ha  hi  need  is 
the  foUowMig: 

••[PJo.setl  against  the  Finst  Amendment's  protection  of  the  newsjnan's  con- 
tidential  relationships  in  these  ca.ses  is  society's  interest  in  the  use  of  the  grand 
inrv  tn  administer  justice  fairly  and  effectively.'*  408  T'.S.  at  73G-7 

And.  after  weighing  the  fact(U's  involved  on  o:ich  side  of  the  ledger  in  tliat. 
balancing  system,  the  Stewart  dissent  concluded  that : 

**.  .  .  wdien  a  reporter  is  asked  to  appear  before  a  grand  .inry  and  reveal  con- 
fidence. I  wo\ild  hold  that  the  government  unist  (1)  show  that  there  is  proi)able 
<-anse  to  l>eHeve  that  the  newsmen  has  information  which  is  clearly  relevant  to  a 
.specific  probable  violation  of  law;  ...  (2)  demon.strate  that  the  information 
sought  cannot  be  obtained  by  alternative  means  less  de.strnctive  of  First  Amend- 
ment rights;  and  (H)  demonstrate  a  comiiellijig  and  overriding  interest  in  the 
Information." 408  U.S.  at  743. 

Tims.  .lustices  Stewart.  Brennan.  and  Marsliall  have  concluded  that  the  First 
Amendment  provides  a  testimonial  privilege — ljut  a  conditionali  or  (lualified, 
one.  Tf  tliD  government  can  meet  the  three  tests  .Inst  mentioned,  tho.se  .lustices 
would  compel  the  new^smau  to  testify  before  the  grand  jury. 

Jnsti<!e  Stewart  also  attempted  to  balance  the  interests  of  the  First  Amend- 
ment's guaraJitee  of  freedom  of  the  iiress  with  the  broad  investigative  functions 
of  the  grand  jury.  But  his  aual.rsis  yielded  a  result  different  from  Justice  White's. 
In  .Tn.stice  Stewart's  balance,  the  First  Amendment  interests  prevailed.  The  dis- 
senters accepted  the  argiiment  that  compelling  reporters  to  reveal  their  sources 
would  severely  jeopardize  the  independence  of  the  press  and  clearly  hamper  the 
news-gathering  function,  which  is  vital  to  the  interests  of  informing  the  public 
in  a  free  society* 

In  a  separate  di.ssent,  Justice  Douglas  reachwl  a  more  sweeping  conclusion 
than  did  Justice  Stewart.  He  argued  for  an  ^^bsolnte  privilege.  He  rejected  the 
conclusion  that  the  factors  should  be  balMiced.  Rather,  he  contended,  tiie  First 
Ajuendnient  provides  absolute  testloioniLil  protection  to  reporters  in  the  face 
of  a  grand  jury  subpoena.  The  Justice  stated  that : 

"It  is  my  view  that  there  is  no  'compelling  need'  that  can  be  sho\\Ti  which 
<iualifies  the  reporter's  immunity  from  appearing  or  testifying  before  a  grand 
jury,  unless  the  reporter  himself  is  implicated  in  a  crime.  His  immunity  in  my 
view  is  therefore  quite  complete,  for  absent  his  involvement  in  a  crime,  the  Flrsl; 
Amendment  protects  him  against  an  appearance  before  a  grant  jury  and  if  he  is 
involved  in  a  crime,  the  Fifth  Amendment  stands  as  a  barrier."  408  U.S.  at  712* 
He  continued  by  concluding  that : 
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"My  bdiof  is  that  all  of  the  'balaiiciiiff'  was  floiie  b.v  those  who  wrote  the  Bill  of 
RijLTht.s.  i;.v  cjisthig  tlic  First  Auiciulmeiit  in  absoliile  terms,  they  repudiated,  tlie 
tiuiin.  wutin-ed-tlowii.  eiiiMSCUhited  verisiioii  of  the  l^^rfcit  Amend  men  t  which  h(A]\ 
the  (Joverimiejit  und  the  New  Xuvk  Timus  jidvuiices  in  the  case."  408  U.S.  nt  'V,i. 

"Soonor  or  lafei''\  ytated  Mr.  Justice  Douglaa,  "any  test  which  provides  less 
tluiJi  hhmlcet  proLeetlou  to  beliefs  and  aKsueiatiou  will  bo  twisted  and  relaxed  so 
as  to  provide  virlually  no  protection  iit  all."  408  U.S.  at  "liO. 

iThu.s,  tlie  firanzhuro  decision  yielded  four  different  judicial  interpretations  of 
the  status  of  a  First  Amendment  testimonial  privilege  for  newsmen.  AltluMijih 
the  statt>  (»f  the  federal  law  is  by  no  means  precise,  certain  conclusions  ran  be 
drawn  from  lintuzhunh 

1.  An  absfdule  privilege  was  rejected  by  tin*  Conrt. 

2.  A  conditional  privilege  was  rejected  by  the  Court. 

3.  If  a  reporter  is  subpoenaed  before  a  grand  jury  to  testify  about  facts  per- 
taining to  a  criminal  investigation  he  is  mnler  the  .same  obligations  as  any  otlier 
citizen  to  provide  the  grand  jury  with  his  testimony, 

4.  In  otlier  factual  circumstances,  a  balancing  test  of  some  sort  will  be  used 
wlHTeby  the  iniiKirtancc  of  the  testimony  .sougiit  from  the  it^i)orter,  the  nature 
of  the  i>r(>ceeding  in  whicli  the  testiniony  is  sought,  and  tlic  interests  of  .society 
nt  stake  in  that  proceeding  will  be  balanced  again.st  tlie  reporter's  interest — but 
not  privilege — not  to  testify.  As  Mr.  Justice  I'owell  put  it,  the  issue  is  "striking  of 
a  projjor  balance  between  freedom  of  the  pres.s  and  the  obligation  of  all  citizens 
to  give  relevant  testimony  with  respect  to  criminal  conduct," 

1'he  courts  of  this  land  are  certainly  not  strangers  to  balancing  tests,  especially 
in  constitutional  matters.  Rut  the  balances  are  typically  weighted  very  heavily 
in  favor  of  First  Amendment  interests,  when  they  are  at  stake,  and  do  not  often 
leave  the  state  of  the  law  as  murky  as  it  has  become  iu  this  highly  charged  area. 

A  nunibor  of  i-eiwrters  have  been  subpoenaed  to  testify  before  judicial  and 
legislative  proceedings  since  the  ruling  in  tlie  Branzhurg  case  and  several  re- 
liorters  are  currently  facing  contempt  proceedings  for  refusing  to  divulge  infor- 
mation which  they  have  obtained  In  confidence.  By  the  end  of  the  year  (11^72),  at 
l(»ast  six  courts  had  handed  down,  written  decisions  on  cases  in  which  the  issue 
of  testimonial  privilege  was  raised. 

In  three  of  the  cases,  federal  appellate  courts  (the  Second,  Eighth,  and  Ninth 
Circuits)  refused  to  compel  testimony  from  reporters.  Two,  however,  were  civil 
cases,  in  which  the  broad  societal  interest  set  fortli  by  the  Court  in  Branzhur(f 
in  investigating  criminal  activity  was  plainly  inapplicable.  Cervantes  t?.  Time^  fnr. 
4CA  F.  2nd  ft«6  (C.A.  8, 1972),  and  liaJcer  v.  F,  F,  TvvesUnent  Co.,  (O.A.  2,  Dec.  7. 

3072)   F.  2d  .  The  third  case.  Bursey  v.  United  States,  466  F.  2d  1059 

(C.A.  9.  1072)  rch.  den,  466  F.  2d  1600  (C.A.  9, 1972).  did  involve  subpoenas  com- 
pelling two  reporters  to  testify  before  the  grand  jury.  But  tlie  court  held  that 
the  press  function  with  which  Branzhurg  was  concerned  was  news  gathering, 
while  in  Bursetf,  the  grand  jury  sought  Information  about  the  hitemal  manage- 
ment and  operations  of  a  newspaper.  News-gathering  was  not  Involved  in  Bursey. 
Branzhurg  w  as,  therefore,  inapplicable. 

Cervantes,  Burscy,  and  Baler  all  stress  the  linjite<l  nature  of  the  holding  in 
Branzhurg.  the  importjint  First  Amendment  issues  whicM  are  at  stake  in  those 
cases,  and  the  conclusion  that,  in  those  cirenmstjinces,  the  First  Amendment 
considerations  prevailed. 

In  Cendant f  a,  the  conrt  held  that  it  would  not  "rontinely  grant  motions  seel;ing 
compulsory  disclosure  of  anonymous  news  sources  without  first  inquiring  into  the 
substance  of  a  libel  allegation."  464  F.  2d  at  ft03. 

The  court  acknowledged  *'prior  eases  holding  that  the  First  Amendment  do(»s 
not  grant  to  reporters  a  testimonial  privilege  to  withhold  news  sources."  464 
F.  2d  at  002.  The  court  cited  Branzhurg.  but  noted  that  "the  Court  (In  Branz- 
hurg) was  not  faced  with  and.  therefore,  did  not  address  the  question  (here) 
whether  a  civil  libel  suit  should  command  the  quite  different  reconciliation  of 
conflicting  interests  pressed  upon  us  here  by  the  defense."  464  F.  2d  at  000. 

In  Bur.*tc}f.  two  newspaper  reporters  who  were  members  of  the  staff  '^f  The 
Bhtcl:-  Panther  newspaper,  were  acquitted  of  contempt  charges  handed  down 
when  they  refused  to  answer  certjihi  questiuns  jimpounded  by  a  federal  grand 
jury.  The  witnesses  i-efnsed  to  answer  any  questions  concerning  the  internnl 
nniiiagement  and  operations  of  tlie  newspaper  and  about  the  identifieatio!!  of 
persons  who  worked  on  the  paper. 

The  Bursey  court  held  that : 
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"Questions  about  the  Identity  of  lyM-sons  who  wei*e  responsible  for  tlM?" editorial 
ciinient  and  distribution  of  a  news|i»|H»r,  and  pamphlets  .  .  .  cut  ileeply  into 
press  freedom/'  4m  F.  2d  at  1084. 

The  court  rejected  tlie  governineiit*s  peflflon  for  reliearinj?,  ivIN^slng  to  nccept 
tljo  government  contention  that  Hranzhurg  mjflJrod  0  eontnu\v  ht>)ding  In  Hurney, 
TJie  court  stressed  that  the  press  function  with  wfaidJ  Hit*  liiraHZhuru  Court  was 
concerned  was  news-ffatlierlng  and  tluit  news-gatherins;  was  not  involved  in 
liHrxvu.  Am  l\  2d  at  1090. 

In  Ifaker,  the  court  stresKeil  that  the  Supreme  Court's  lioklin^  in  lirnnzhurg 
UKlicAted  that  the  intense  intei-est  hi  Kriuwl  jury  investlKftti<m  ot*  crime  is  one  <»f 
those  ••rare  overriding  and  compel lim:  iiitere8t(s)**  to  whicli  First  Ajuendmeut 
interests — despite  tlieir  "preferred  posltitni  ...  in  the  pantheon  of  freedoms** — 
must  yield. 

Tiiree  other  cases  since  Brutizhurff  have,  however,  yielded  the  opposite  re- 
sults— ut  least  as  regards  the  fate  of  the  reporters;  in  tlnise  cases, 

Itelying  upon  iiranzhurf/,  the  Api>ellate  Division  of  the  Xew  Jersey  Supeiior 
Court  held  that  Teter  Bridge,  a  reporter  for  the  2Ccivark  Evening  News  was 
re(piire<l  to  testify  before  a  grand  jury  investigating  an  alleged  hrihe  attempt 
ahout  which  Bridge  had  written  a  newspaper  article,  hi  the  Matter  of  liritlge, 
12.S  N.J.  Super.  4<KK  21K5  A.  2d  3  (15)72).  The  court  stressed  that  "In  liranzburg 
the  court  laid  down  n  broad  rule  that  the  ITlrst  Amendment  accords  a  newspaper- 
nnui  no  privilege  against  appearing  before  a  grand  jury  and  answering  ipiestions 
as  to  either  tlie  identity  of  his  news  sources  or  infomutiou  which  he  has  received 
in  contldence." 

The  Bridge  court  furtlier  held  that  (a)  Bridge  had  waived  the  privilege  he  - 
was  afforded  by  state  law,  295  A.  2d  at  6,  and  (b)  that  the  granting  of 
a  privilege  In  this  area  i&  a  matter  for  the  legislature  and  not  for  the  courts 
to  establish,  205  A.  2d  at  7. 

In  Furr  v.  Superior  Court,  22  Cal.  App.  3rd  60  (1971),  cert  den.  —  U.S.  — 
(11)72),  the  California  Court  of  Appeals  attlrnied  a  contempt  citation  against 
a  i-eiwrter,  William  Farr,  for  publlBfalng  a  story  which  contained  information 
AVhlch  had  been  obtained  by  violating  a  court  order  which  barred  the  divulging 
of  that  information  At  the  time  he  was  sentenced  for  contempt,  Farr  was  not 
employed  as  a  reporter.  The  court  relied  upon  that  fact  in  concluding  that 
California  Evidence  Code,  section  1070,  the  California  uewsman's  privilege 
statute,  was  inapplicable  to  Farr. 

Farr  acknowledged  that  he  had  been  provided  information  by  two  persons 
who  were  bound  by  a  court  order  against  divulging  that  information.  Further- 
more, all  of  the  persons  (six  attorneys)  who  w^ere  bound  by  that  court  order 
not  to  divulge  the  information  denied  that  they  had  given  the  information 
to  Farr.  When  Farr  refused  to  identify  the  persons  who  had  given  him  the 
information,  he  was  cited  for  contempt  and  Jailed. 

I'he  Ck)urt  of  Appeals  affirmed  the  contempt  sentence,  holding  that  the  court's 
interest  in  insuring  a  fair  trial  outweighed  the  potential  injury  of  this  Inquiry 
on  the  free  flow  of  information,  22  C.  A.  3d  at  72-78. 

In  December,  1072,  in  U,8JL.  v.  Liddy,  et  al.  (DX.  Criminal  Case  No  1827- 
72)  a  Washington,  D.O.  DUtrlet  Court  Judge  ordered  the  Wasbingtoa  Bureau 
Chief  of  The  Los  Angelet  Times  jailed  for.  refusing  to  produce  tape  recordings 
subpoened  by  the  defendant  in  a  criminal  case  In  an  effort  by  the  defendant 
to  determine  wiiether  those  tapes  would  produce  evidence  which  defendant 
•could  use  to  Impeach  a  key  government  witness  at  the  forthcoming  trial. 

The  Judge  held  that  no  First  Amendment  privilege  Siinctions  a  newspaper's 
refusal  to  produce  ei^dentiary  material  in  Its  possession  which  is  relevant  to 
41  criminal  trial. 

The  Court  relied  heavily  upon  Branzhurg  to  reach  its  conduslojL  It  stated : 
'*The  present  proceeding  is  linked  to  a  criminal  trial  as  opposed  to  a  grand 
jury  investigation.  Where  Branzhurg  denied  a  privilege  in  favor  of  tlie  public 
interest  in  law  enforcement,  this  court  denies  a  privilege  in  favor  of  tlie  rights 
of  an  accused  to  a  fair  trIaL  The  Court  believes  that  while  the  public  has  a  crucial 
interest  in  the  investigation  and  punishment  of  criminal  activity,  it  must 
have  an  even  deeper  interest  in  assuring  that  every  defendant  receives  a  fair 
trial. ...  If  imiieachment  evidence  is  available,  it  is  critical  that  the  defendants 
liave  accents  to  it** 

Arguably,  then,  a  rational  standard  was  set  forth  by  Branzhurg^  which  has 
J>een  interpreted  In  such  a  manner  that  we  are  iK^vided  with  a  relatively  clear 
liicture: 
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Jl)  We  have  a  set  of  interentH  to  lye  balnnced. 

<2)  Wlien.  the  Interests  wliioli  pupiwrt  ciimpelUn?  a  rejiorter  to  t«»stlfy 
are  less  urgent  thnn  in  Hrnnzhurg,  tlie  reiwrter  wIU  not  be  comiielled  to 
t  testify. 

(3)  When  the  InterestK  at  stake  are  as  urgent  or  more  iirgent  as  woto 
those  in  Itranzburg,  the  reporter  will  be  compelled  to  testify,  on  pain  of  n 
contempt  citation. 

R.v  that  logic,  we  oan  see  that  civil  8iilts  do  not  involve  the  same  urgent  s(»cletal 
issues  as  grand  jury  inveHtlgutlons  {Haktr  and  CtrruntcH)  and  that.  Infonim- 
tlon  as  to  the  oi)eration  of  a  uewspaijer  is  not  as  urgent  as  Information  ol)t«iined' 
fnun  news-gathering  (Buritcy), 

On  the  ott^er  side  of  the  ledger,  the  Interest  of  a  court  in  controlling  attor- 
neys who  practice  lief  ore  It  from  violating  court  orders  and,  thereby,  threatening 
a  fair  trial  Is  at  least  as  urgent  as  the  Interest  of  society  In  investigating  crim- 
inal activity  (Farr),  The  sixth  amendment  right  to  be  confronted  by  one's  ac- 
cuser In  a  (Timlnal  trial  Is,  similarly,  at  least  as  urgent  as  the  societal  interest 
protectpd  by  liranzhurg  {lAddy  In  Re:  L,A,  Times)* 

Yet,  those  results  do  not  ne<*essarlly  follow.  In  the  civil  cases,  for  example, 
the  information  sought  from  the  n>iK)rters  might  be  more  material  to  the  <*aMe 
lhan  I  iif or  ma  tlon  sought  from  a  reiiorter  by  a  grand  Jury.  And  as  for  the  liurnep 
facts,  why  slmnldn't  news-gathering  activity  be  protected  as  vigorously  as  are 
details  about  the  operation  or  organization  of  a  newspaper?  News^gathering.  after 
all.  Is  central  to  the  essential  role  of  the  press.  With  regard  to  the  court's  interest 
In  the  sixth  amendment  rights  of  a  defendant,  would  not  those  rights  he  ade- 
(inat(»]y  protected  by  tliorough  cross-examination  of  the  witness  on  the  stand? 

Tlius,  the  balance  can  be  struck  dlflferently. 

Furthermore,  it  Is  likely  that,  wherever  the  balance  Is  struck,  even  those 
Interests  tho  courts  are  attempting  to  protect  will  be  Jeopardlssed  by  testimonial 
compulsion.  As  Justice  Stewart  put  It  In  Brunzburg,  **Not  only  will  this  decision 
impair  i)er  forma  nee  of  the  press'  constitutionally  protected  functions,  but  It 
wIlL  1  am  convinced,  In  the  long  run  harm  rather  than  help  the  administration 
of  justice."  A  number  of  cases  on  this  issue  are  still  in  the  courts.  I  am  nlrendy 
convinced,  however,  that  the  current  balancing  test  will  not  yield  the  most 
rational  results  In  these  cases. 

It  has  l»een  argued  that  executive  guidelines  or  state  laws  can  adequately 
protect  the  rights  of  the  reporter,  But  the  evidence  of  the  past  six  months  indi- 
cates thiit  neither  safeguard  Is  sufficient.  Memo  No.  (We  of  the  Department  of 
Justice,  which  contains  Its  "Guidelines  for  Subpoenas  to  the  News  Media"  was 
in  force  during  the  period  in  which  Branxbun?.  Pappas.  Caldwell,  Bridge,  Fnrr. 
and  Lawrence  were  held  In  contempt  of  court.  And,  during  that  time  period, 
some  form  of  testimonial  privilege  was  on  the  statute  books  In  at  least  seventeen 
(now  eighteen)  states.  (The  Bridge  and  Parr  arrests  stimulated  the  New  Jersey 
and  Calif ornia  legislatures  to  act  to  broaden  the  privilege  in  those  states). 

The  following  characteristics  of  those  eighteen  laws  might  be  noted.  To  the 
extent  that  the  privilege  is  granted,  thirteen  states  have  enacted  an  absolute 
privilege,  rive  have  enacted  a  qualified  privilege.  In  those  thirteen  states  which 
have  provided  an  absolute  privilege,  only  one  state  (New  York)  applies  the 
prlvil(>ge  both  to  the  source  of  Information  and  the  Information  itself.  Eleven 
states  apply  the  privilege  to  the  protection  only  of  sources,  and  one  stat.> 
(2iflchigan)  applies  It  only  to  the  information  itself  (altliough  tlmt  law  could  be 
iiilerpreted  to  apply  to  sources  as  well).  In  those  five  states  in  which  a  so-called 
qualified  privilege  exists,  all  five  states  limit  that  prhilege  only  to  the  source 
of  Information  and  not  to  the  Information  itself.  In  seventeen  states,  the  privilege 
crtu  be  asserted  anywhere — before  any  type  of  body  or  proceeding.  But  in  one 
state,  Michigan,  the  privilege  Is  only  applicable  In  criminal  proceedings.  With 
regard  to  the  issue  of  which  persons  are  protected  by  the  privilege,  the  laws 
all  protect  "reporters'*,  defined  differently  hy  the  different  statutes.  Most  of  the 
Statutes  confine  their  protection  to  new8|iaper.  television,  or  radio  reporters 
and  employees.  Several  states  expressly  include  magazine  reiK>rters.  None 
Include  authors  of  books  within  the  scope  of  those  who  may  Invoke  the  privilege. 
(That  so-called  "scholar's  privilege"  has  been  denied  In  federal  courts.  See 
VnUed  States  v  Doc,  460  F.  2nd  32R  (C.A.  1, 1fl72K 

While  all  of  the  above  factors  should  be  helpful  to  the  Congress  in  attempting 
to  draft  appropriate  legislation  in  this  area,  it  is  urgent  that  we  understand  the 
limits  of  existing  law  and  move  l>eyond  It  to  develop  federal  legislation  In  this 
area  which  resiKinds  to  the  Imperatives  of  the  First  Amendment^  which  protects^ 
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the  vital  social  interests  which  are  involved^  and  which  ausn*ers  the  following 

Of  eoiirne,  the  thrt'sliold  question  must  t>e  whether,  in  fact,  any  privilege 
Blioutd  l>i>  fashioned.  In  a  curiou^t  way,  however,  tliat  (luestion  rvsts  npon  the 
resolution  of  the  following  questions.  For,  if  the  privilege  which  Is  fashioned  Is 
so  broadly  qualified  that  the  protection  it  affords  is  negliglhle,  the  newsman 
mid  IdK  sources  might  be  better  protected  with  no  privilege,  Furtliermore,  there 
is  always  tlie  concern  tlint  if  Congress  can  give.  Congress  can  also  take  away ; 
that  onet*  the  First  Amendiuent  Is  tampered  with,  the  precedent  might  lend  to 
restrictive  legislation  lut  a  later  date  in  areas  wliich  sliould  he  protected  by  the 
Timt  Amendment.  These  questions  will,  obviously,  have  to  l»e  addressed  at  tliese 
hearings. 

Assuming,  however,  that  a  privilege  is  to  be  establislied  by  federal  leglslfitloij, 
the  following  additional  questions  must  be  answered : 

(1)  What  slionid  be  protected  by  the  privilege?  Confldentinl  sources?  All 
sources?  Confidential  Unpublished  Information?  All  information?  Information 
whit'h  1ms  l>een  broadcast? 

(2)  To  the  extent  that  a  matter  is  privileged  should  (he  priviloge  be  absolute 
or  quailHedV  if  it  Is  to  be  qnalifled,  In  whole  or  in  liart,  how  sliould  it  be 
qualified  V 

(3)  Who  should  be  given  the  ptivllege?  Just  newspaper,  TV,  and  radio  re- 
]K»rters?  Authors  as  well?  I'ublishers?  Advertisers?  To  whom  slnmld  the  privilege 
extend? 

(4)  Where  can  one  who  holds  the  privilege  asnert  it?  Before  grand  jnries? 
Criminal  trials?  Civil  Trials?  Congressional  Investigating  bodies? 

(5)  Can  (and  should,  if  it  can)  the  federal  govennnent  legislate  n  stafe  as 
well  as  a  federal  testimoaial  privilege?  Cau  a  federal  privilege  protect  newsmen 
lu  the  almenee  of  a  state  privilege? 

(C)  Wimt  procedural  mechanisms  and  safegimrds  will  attach  to  the  privilege 
tliat  Is  created? 

As  we  commence  these  concerns  in  this  Congress,  I  have  certain  views  on  tliese 
factors  that  T  deem  most  n*levnnt  In  flrrlving  at  our  c<mclusions.  Home  very  Imsic 
and  elemental  assumptiuus  are  at  staJce  lu  tills  debate.  These  assumptions  go  to 
tiie  fieart  of  the  type  of  society  which  we  profess  to  be.  We  profess  to  be  a  free 
IHKiple — ^living  in  an  open  society.  It  has  been  our  view  for  close  to  two  hundred 
years  tiiat  those  Ideas  will  prosper  which  are  capable  of  (ibtaiuliig  acceptance  in 
the  marketplace  of  ideas — t^Mfit  that  marketplace  will  remain  free  and  otien  to 
all  points  of  view.  Much  of  our  vitality  as  a  mitlon  rests  upon  that  openness. 

We  have  always  resisted  efforts  to  constrict  the  channel  through  whicJi  ideas 
flow  In  this  nation.  We  have  always  proclaimed  those  freedoms  which  provide  the 
people  with  access  to  thoughts  and  ideas  to  be  the  most  important  freedoms, 
those  which  deserve  a  privileged  positlosi — the  atate's  iDterest  must  be  ''com- 
l^elling'*  or  ''paramount''  to  Justify  even  an  indirect  burden  on  any  First  Amend- 
ment rights. 

Today,  at  least  as  much  as  In  any  other  time,  we  must  continue  to  protect  that 
freedom.  W(»  must  act  to  protect  ft,  not  l)ecause  we  are  tliereby  protecting  re- 
Iiorters  but  liecause  we  are  thereby  protecting  ourself — the  American  people.  For 
without  the  ability  to  know*  what  Ib  happening — without  the  freedom  to  <»litain 
and  evaluate  all  points  of  view,  from  whatever  sources — the  foundation  of  our 
society  Is  Jeopardised. 

I  plan  in  the  next  several  weeks  to  listen  carefully  to  the  testimony  which  is 
offered  during  these  hearings.  In  light  of  the  legal  background  which  I  have  pre- 
sented today,  and  after  hearing  tliat  testimony,  I  hope  we  in  the  Congress  will 
net  Immediately  to  ansiver  the  unresolved  questions  In  this  area  In  such  a  way 
tiiat  we  In  the  Congress  most  carefully  protect  tlie  First  Amendment  freedoms 
which  are  at  stake. 

Senutoi  Ekvin\  Senator  Gumey. 

Senator  Gurvey.  Tliank  you,  Mr.  Chairniaii. 

I  a^j^  with  the  great  importance  of  these  hearing  and  coinincnd 
our  distinguished  chairman  for  sdieduling  tliese  hearings.  . 

Freedom  of  press  is  absolutely  essential  to  a  free,  democratic  so<Mety 
like  ours. 

Therefore,  it  is  not  only  of  utmost  importance,  but  imperative,  that 
Congress  continually  watch  over  and  safeguard  the  doctrine  of  free- 


«loiii  of  Mjo  pivss.  Corhiiiiily  o[  lii^di  priority  in  this  wliolo  subject,  is 
tlio  nmttcM'  ot*  jirotiH'tiii^  (!oiifi(U»iitiiiIity  of  ihmvs  souix.'os. 

Ifoworcr,  witli  a  ^niiiniiitecd  right  tlioro  ^mos  rcsponsihility — ro- 
spoiisibility  for  full  mid  amirato  news  rcportiiif;". 

I  think  that  is  particuhirly  true  today,  siiu'c  i)iiblic  opinion  polls 
sliow  tliat  media  pres(Mitation  of  ua\vs  on  public  iiiVairs  and  people  in 
jniblic  olUco  has  brou^rht  both  categories,  thiit  is,  reporters  and  public 
ollieials,  to  a  new  low  in  the  public's  esteem. 

If  we  arc  going  to  enact  new  legishition  to  protect  freedom  of  the 
press,  then  I  believe  we  need  to  consider  two  other  areas  of  legislation, 

Fiist.  we  need  to  revise  our  libel  hiw.  In  lOG-t  the  Supreme  Court 
in  Xt^ir  York  Times  v.  Sullivan  lield  that  a  public  oflicial  may  not  re- 
I'over  damages  for  the  publication  of  d<il'amatory  lies  unless  there  is 
nctuiil  malice  proven. 

This  decision  gave  the  media  total  license  to  engage  in  iri'esponsible 
reporting,  and  indeed  in  some  cases  i^renieditatxul  character  assassi- 
nation without  any  ])enalty — because  it  is  virtually  impossible  to 
prove  malice. 

That  decision  iieeds  correction,  and  media  sliould  be  Iicld  respon- 
sible and  liable  for  damages  caused  by  libelous  falsehoods. 

Second,  it's  way  past  time  for  media  people  to  htivo  enforceable 
ethics  in  their  profession.  Other  professions  have  had  such  for  a  long 
time. 

My  suggestion  would  be  a  national  commission — we  might  call  it 
"the  truth  in  news  commission,"  of  broad  representation,  in  chiding  tlie 
media.  If  a  public  oflicial  luis  been  defamed  by  the  publication  of  false 
news  or  half  trutlis,  he  could  bring  his  case  to  the  Commission  and 
request  an  investigation. 

-Tf  such  inquiry  disclosed  that  tlie  published  matter  was  false,  tlicn 
the  newspaper,  radio  or  TV.  as  the  case  may  be,  would  be  required 
to  publish  their  error  in  a  sufficiently  prominent  fashion. 

No  other  penalty  would  be  imposed. 

Yes;  freedom  of  the  press  must  be  safeguarded  by  Congress,  It  is 
a  precious  riglit  which  we  must  protect. 

But  it  is  also  time  to  proceed  with  legislation  to  enact  some  respon- 
sibility in  media,  and  that  is  wdiat  I  suggest. 

Thank  you,  Mr.  Chairman.  I  have  a  statement  which  I  request  be 
printed  in  the  hearing  record. 

Also,  Mr.  Chainnan,  Senator  Hruslca  was  here  Ciirlier  and  had  to 
leave  for  an  Ai)propriations  Committee  meeting  and  he  would  like 
to  insert  a  statement  of  his  in  the  record  at  this  point. 

Senator  Ervin.  Let  the  record  show  that  Senator  Gurney's  and 
Senator  Hruska's  statements  will  be  printed  in  full  in  the  record  at 
this  poi2it. 

[The  documents  referred  to  follows:] 

PuKiwuKD  Statkmknt  OF  Sknator  Edwakd  .T.  Gurney 

Mr.  Chairman  :  Freodoin  of  the  press  is  one  of  our  most  cfieriKhed  aiul  inost  im- 
pnrtant"  civil  Hlierties.  The  right  to  print  what  one  pleases,  witliout  goveriimontnl 
nc(4is(»  or  prior  r(»straint.,  is  f  uiulaiiUMital  to  our  democratic  system,  and  it  is  a 
rijjlit  wiiicli  is  proudly  protected  in  the  dociniient  which  Hets  forth  the  very 
stnictnro  of  onr  goveniment,  the  Constitution  of  the  Unltoci  States. 

Freedom  of  the  press,  however,  lilce  the.  right  to  free  speech,  has  its  limits. 
Just  as  one  cannot  shout  "fire!'*  in  a  crowded  theater,  neither  can  one  litter  a 
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kiiiiler;;ui'foii  with  iioriioj^rnpliy.  Juh;t  ns  the  pen  cnn  he  iiiii^hlier  tiuiu  Iho  swoixl 
as  .-ill  iiistniiiieiil  cif  ll^e^serv^n^  the  iOe.iIs  t»f  irwdom,  it  can  he  41  tei  rihh*  wtaiKni 
(if  (lost ruction  of  individnal  dignhy  and  reputjitioii  when  wielded  without  re- 
^jiousihh*  regard  to  e(»ii«eijueneeH. 

TJie  eorollnry  to  a  riglit  is  duty,  ;uid  Uie  duty  jnvolvetl  in  tln»  rifflit  to  freedom 
of  tlie  i)jt»ss  i«  tlio  i*esiK>nsihility  to  exercise  that  right  eonsisieully  witii  tlje  rights 
of  others.  As  we  hug)  11  these  iieuring?<  on  whether  nevvsn u>n  sliouhl  Ik*  granted  a 
testimonial  i>rivilege  whleli  has  heeu  denied  I  hem  hy  tlie  eourts,  we  uiiist  exi)UnA» 
the  fulk'st  raniitieatious  of  th(*  proposal.  We  must  examine  not  only  the  gre4iter 
rigiit  whieli  is  sought^  hut  Jilso  we  slionld  attempt  to  deiiite  ihe  greatest  responsi- 
hiiity  which  oould  Iw}  exj^eeted  to  aecouipauy  It.  Thewfnre  we  shouhl  examine 
not  only  pruposals  forgrejiler  pmss  freedom.  Imt  also  propos.-ils  f(n-  greater  j>jess 
res|Minsihility.  It  is  to  lliis  corollary  aspect  of  freedom  of  the  press  tliat  1  wish 
to  din»et  n\y  reinnrks. 

In  these  hearings  we  can  anticipate  liearhig  n  great  (leal'ahoiit  tlie  vahie  of 
investigative  reporting  and  tlu»  necessity  for  safeguarding  c(mlidentiality  In  order 
to  ensure  that  thei-e  will  Ik*  souifes  of  iiifornmtion  ahoat  corrnj)tion  (»r  inetti- 
ciency^  hoth  in  and  out  of  government.  We  ainst  also  l»ear  in  mind,  iiowever,  the 
drawiuicks  of  irresponsihle  reiHirtiug  in  the  luime  of  investigntiou. 

J.ast  sinnini'r  We  wituesstKl  n  tragic  example  of  irresptaisiiile  reporting  and  llie 
perils  of  the  secret  soiiree.  Last  Jtily  a  in'ominent  imtioaal  colun»nist  printed 
charges  tliat  Senator  Thouajs  Kagleloii.  then  the  Dcnocratlc  vice  presidential 
iiffinlnee.  had  heen  cited  fov  drunken  driving  and  reckless  driving  during  the 
IJWiO's.  We  all  know  now  tlait  those  charges  were  totally  false  and  the  Jiulhor. 
iu  his  haste  t*)  get  a  "scoop,'*  never  saw  tlie  documents  iijam  which  his  charges 
were  supposedly  hased.  Tlie  colunniist  event uatly  jnid  reluctantly  apologi^ted  to 
i<emitor  Kagleton  and  retracted  his  i^torj*,  hut  the  irreimrahle  imnn  was  already 
done. 

A  retraction  acknowledges  the  error,  hut  it  does  aot  undo  the  harm.  The  reader 
Jnstifiahly  can  woiuler  why  if  tlie  paiK^r  was  wrong  the  first  time,  it  is  not 
wrong  the  second  time.  The  rights  of  the  i)erson  defamed  are  the  only  ones  djini- 
aged  hy  such  a  ciuandary. 

Take  another  example  of  irresponsihle  ''investigative**  reporting  by  the  same 
colujnnist.  On  July  31, 1072,  The  AVaahington  Post  printed  this  article,  supposedly 
has(Hl  on  information  froni  federal  agencies,  that  uiost  of  some  26  tons  of  opium 
destroyed  in  11m Hand  in  March,  1072,  by  U.S.  and  Thai  officials,  was  "cheap 
fodder.**  In  Si>nate  hearings  on  the  world  drug  traffic  ou  August  14,  1972,  of- 
ti(.'lahs  of  the  bureau  of  narcotics  and  dangerous  drugs,  the  U.S.  officials  involved 
in  the  opium  destruction,  in  swoi'n  testimony  complete  with  photographs  atid 
ehendcal  test  results,  completely  disproved  this  columnist's  story.  Unfortunately, 
in  this  case  tlie  columnist  has  never  bothered  to  admit  this  mistake. 

The  etfects  of  "Investigative  reporting'*  in  the  form  of  uninvestigated  al- 
legations and  innuendo  are  painfully  obvious.  False  charges  of  governmental 
Inefficiency  or  corruption  unneceHsarily  lessen  public  confidence  In  government 
institutions,  and  at  the  same  time  they  unjustifiably  malign  the  public  servants 
in  those  institutions.  As  a  residt,  although  the  quality  of  persons  holding  public 
office  has  l>een  continually  rising,  the  confidence  of  the  American  people  in  their 
government  has  been  going  down.  Good,  honest  businessmen  have  entered  govern- 
ment service,  the  press  has  worked  them  over,  and  the  public  has  ended  up 
believing  them  to  be  corrupt. 

Professors  Rott(*r  and  Stein,  writing  in  the  1971  .Tournal  of  Applied  Social  Psy- 
chology, indieated  some  of  Uie  extent  of  this  problem.  Persons  holding  political 
office  were  shown  to  have  a  very  low  rating  of  public  confidence  relative  to  other 
occupations.  l)y  the  same  token,  newspaper  columnists  and  television  news 
reporters  »lso  fared  poorly,  indicating  the  press  itself  has  much  to  do  to  get 
Its  own  house  in  order. 

At  any  rate,  there  are  far  too  many  examples  of  irresi)onfiible  press  reiwirting 
with  far  too  unacceptable  a  consequence.  AVhlle  many  falsehoods  by  persons  posing 
as  "hivestigatlve  reporters**  may  be  disbelieved,  too  many  people  are  willing  to 
believe  any  printed  allegation  of  corruiulon  or  inefficiency,  however  unfounded 
and  unsubstantiated.  Because  of  this,  there  is  a  very  real  danger  that  a  fabricated 
-sw^ret  source*'  protected  by  testimonial  privilege  may  become  simply  a  shield  for 
irresponsibility.  In  considering  legislation  of  this  nature,  then,  we  must  carefully 
analyze  the  likelihood  of  Its  abuse. 

Unfortunately,  for  two  principal  reasons,  there  Is  no  l&ellhood  that  abuses  by 
lrresi)onsible  Journalists  will  not  occur,  first,  the  journalistic  profession  has 
Q  t»n-474— 7.1  :i 
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noitluM-  a  biiidinjLJ:  code  ol'  rtliicj^  nor  any  \)vo{:v{h\vvs  Tor  iMilorcinj^  any  siicli  otliirnl 
si  ructin'cs.  Tins  is  iKii't.k-nlarly  rclev.-uM;  wlini  coMsidcriiig  tlio  iiiu'.stion  now  iM'fnre 
us,  wiieNicr  ncWSNicn  should  have  n  tcsliuionial  i;riviI('fe^o  akin  In  those  enjoyed 
l)y  certain  ()tlu;r  profession}^,  notably  attorneys,  ijliysieianf^  and  clei*;j:ynien.  These 
other  professions  have  identifiable  etlii(.'al  codes,  and  the  lawyers  and  doctors, 
at  least,  have  a  definite  .structure  for  cnforceuieiit  of  those  ethical  codes.  Also, 
there  are  definite  rostrietions  uj)Oii  entry  into  these  other  i)rofe.^si(Mis.  wJn'ie 
anyone  who  can  wield  i\  pun  can  become  a  jcnirnalist.  In  the  absent-e  of  any 
such  standards,  or  reii^-ulah'ous',  therof(u-e,  just  what  a  newsmen's  sliield  law 
would  (fover  is  MU)St  Tincertaiu. 

The  second  reason  why  press  abuses  are  likely  to  occur  is  the  virtual  absence 
at'  .sanctif/us  .i^^ninst  dofaniatif/n.  IJciriMuinj^  in  .IfHrf  with  Xoic  Yuri:  Tinu  ft 
Co.  V.  SnffiVMH^  370  U.S.  254  (10(M),  tl'ie  Suprenu;  Court  has  develnped  a  federal 
law  of  lihel  and  slander  w)n*ch  lias  .strictly  limited  the  ri.ijlits  f)f  a  iMil)lir  oMicial, 
])uhlie  lif^nrc,  or  a  i)rivate  citi/eu  who  is  involved  in  an  incident  of  ••i)ublic 
interest/'  to  sue  for  defamation.  In  the  ycir  York  Tiuw^  decision,  the  Supreme 
court  lield  that  the  Constitnti<ui  delimits  a  State's  power  t(j  award  dam!i.i^es  in 
libel  actions  i)ronglit  hy  public  officials  against  critics  of  tfn.Mr  official  conduct. 
Tlie  court  held  in  the  case  that  a  public  oflicial  cannot  recover  damajL^es  Uw  a 
defamatory  falsehood  relating  to  his  (jflicial  c(jnduct  unl(\ss  he  can  atlirma lively 
prove  that  the  statement  was  made  with  "actual  malice",  that  is  with  Unowledgi; 
that  it  was  false  or  with  reckless  disregard  of  whether  it  wa.s  fal.se  or  not. 
Oliviously.  this  is  diftieult  to  i)rove. 

The  result  of  AV-iy  York  Times  and  its  i)rogeny  has  Ikhmi  a  license  Uw  liiiel 
and  irro.s'ijonsible  rei^n'ting.  nol:  uu'roly  when  [Mii/lic  otlic-ial.s  are  involved.  )ait 
al.so  when  private  citizens  bapiHMi  t(j  «(?t  involved  in  ev(?nts  of  **]ju))}ic  interest". 
These  events  can  ho  as  diviM'Se  us  the  behavior  of  a  coach  at  a  basketball  ganir. 
(iruumn  V.  Vurti^s  Puhfi.shhn/  Co.,  72  Wash.  2d  Otlf).  430  V.  2d  7rj(i  (1!)0S).  a 
lawsuit  arising  out  of  a  stray  golf  shot,  *Sc//tv'.v  Y.  Tinn\  fnc,  2Ui)  F.  i>upi).  ns2 
(lO.D.  Pa.  ]t)0O),  a  Bishop's  attendance  at  a  nightclub  perfornmuce  of  a  singer 
ot  his  cliurch's  choir,  W<(shin(fto)i  v.  Kew  York-  yen's-,  /no.,  H7  Ai)p.  ])iv.  2d 
5n7,  322  X.Y.S.  2d  SOO  (1071),  or  sitting  at  a  restaurant  table  with  alleged 
mafia  leadei'S,  }y(('Sscrm(iii  /\  Thno,  J  nr.,  424  K.  2(1  i)20  (D.C.  Cir.  11J70). 

Since  we  are  now  considering  proposals  to  give  newsinon  new  ami  exi)anded 
rights,  w()  .should  also  consider  suggestions  to  give  them  new  and  greater 
re.spon  si  hi!  ity.  The.se  suggesti'ou.s  should  he  directed  against  tiie  two  re;i.sons 
wJiy  iVre.ss  abuses  are  likely  to  oceiir,  as  mentioned  above.  I  would  like  to 
suggest  for  con.sidoratiou  two  i)roi)Osals  along  these  liiu'S. 

Fir.st,  if  we  are  to  legislate  protections' for  the  journalistic  profession,  we 
should  consider  taking  souu)  steps  toward  foi-mnhition  ot*  journalistic  ethics 
and  standards  nud  toward  giving  those  standards  some  effect.  Since  at  the  same 
time  we  should  avoid  any  restrictions  ni)on  the  right  of  Americans  to  print 
what  they  please,  we  .slionUl  consider  creating  .some  form  of  federal  commi.ssiun 
to  establish  si  code  of  ef-lues  for  journalists  and  to  investigate  claims  of  unfair 
press  ('(jverage.  The  complexion  of  the  board  would  Juive  to  be  objective,  with 
some  members  appointed  hy  the  President,  some  by  Congress  iiiid  some  by  the 
press.  As  long  as  tJ)e  comiuissiou  -won Id  be  simply  an  exami/ii/ig  and  fact  finding 
board,  with  no  punitive  powers,  along  the  lines  of  the  manner  in  which  unfair 
election  campaign  i)ra(;tices  are  investigated  and  exi)o.sGd.  any  restriction  ujion 
freedom  of  the  iiress  would  ho  mini  ma  1. 

Presumably  such  a  commi.ssion  should  hnvii  tlie  iiower  to  require  the  media 
resi)onsihle  for  false  reiiorting  to  i)ublish  the  I  Hoard's  tindings  and  give  them 
l)rominent  di.si)lay.  This  would  in  essence  ha  to  re(piire  tlie  niedia  to  admit  the 
truth.  Public  acceptance  of  the  hoard's  findings  would  be  a  function  of  the  public's 
belief  in  the  board's  fairness  and  ohjectivity. 

A  second  po.ssibiUty  wouUl  be  to  return  to  the  original  law  of  defnuiation  by 
repealing  the  "a(itual  malice"  nMpiirement  of  ,Vr/r  York  Timrti  r.  f<nllir(nL  This 
could  easily  he  done  l)y  amending /i  iiewsinen's  privilege  )all  to  include  language 
along  th(}  lines  of  the  amendment  T  have  attached  to  this  statement. 

Such  an  effort  to  eliminate  the  malice  requirement  of  the  Xor-  York  Thnr^i 
decision  would  inevitably  i)ose  the  (piestion  of  whether  Congress  legishitivelv 
can  limit  or  negate  a  (MHistit ntional  right  declared  by  the  Sui)reme  Court.  Siicii 
a  (piestion.  nii(l(u-standably.  has  no  bard  or  fa.'<t  answer,  and  since  any  attenqM 
to  remove  the  malice  requij-enieiit  by  legislation  woiild  jn-oljably  he  eljalleng<»d 
in  court,  only  the  courts  would  be  able  to  make  any  definitive  determination  on 
tiie  i)oinf-.  There  i.s,  however,  a  dev(noping  body  of  law  and  .scholarly  comnieiit 
which  indicates  Congress  does  indeed  have  such  a  i^ower. 
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111  }\ittt:i'nh(n'h  r.  Mor(/((u,  :\SA  I'.S.  (Ill  (I'KXJ),  iJic  Sn/,n'jii('  (\tuvt  i\utunu\ivd 
not.  only  tliaf  (/oimrfss  could  h'.i-isljit ivcly  decide  u  cniisiindioiinl  (|tU'stinii.  whU-U 
sljilcs  1)111.  [hv  uhviou.s  siiK-c  Coii.i^rcs.'^  as  well  as  tla;  Supreau'  (Nitti-t  Is  clai I'.ncd 
with  tlio  duty  to  carry  out:  coiislittitlonal  uiaudati's,  Imt.  tlu'  SnprcuK*  c*(au'l:  also 
niinn}uu'Ot]  in  h'tifzcnOaHt  rhat  so  far  as  the  coiirt  was  concerned  the  cjuijxres- 
sMinal  d(»cision  \\as  linal  and  concliislvtj  nnlcss  the  ennrt  would  iM»rceive  no  hasjs 
\i\uin  winch  the  deeisl(»n  conld  have  lieeii  made. 

Professor  (Jox  lias  noted.  In  Cos,  Tho  h'ulo  uj  ('anifn'SH  in  ('oidiftfiilitunit  Ih'tcr- 
niinntinths,  -U)  T.  I'ina.  L.  Uev.  11)1),  (li)7l)),  that  c(aiirress!nnal  power  to  dilute 
or  (MUdract:  eoiistitntioiial  ri.nlits  nuder  h'alzt^ithttrh  r.  Mnnnm  aiay  Ik*  liiailed  to 
t.wu  class(»s  or  eases  :  '  '  . 

(a.)  To  situations  in  wliicii  the  conrl.  has  rorinnlate<l  a  .noveriiia^i-  priuciiJle  hn( 
tlu»  lejii.vilative  and  Judicial  hran<-lies  have  dilTerenl  t>orce|Ui(uis  of  the  conditinus 
to  wliieli  the  priucipk;  applies :  and  (h)  to  instances  ia  wliicli  tluMvoirt  has  I'onnii- 
hUed  soiiu*  i-nn))lai-y  lo  a  co/isUtntional  f'oinuiand  upon  a  dilTereut.  view  id' 
conleinporaiKunis  (.-(uiditions  from  tin;  leKistattire's. 

U,  would  seem  lliat  ilu*  (.-ouslitulion  pj-ovides  two  principal  hases  for  con.nres- 
sioual  anthoi-ily  to  le.irisla lively  eliminate  the  Xrir  Yorh'  Tinnw'  /nance  re(pn'rc- 
luent.:  The  eomnu^rce  clause,  aud  .^^eclion  live  (d"  tlie  fotirteenth  aiuendmeal.  which 
authori/.es  Con.trnvs  "to  cnffU'ce.  hy  appropriate  legislation,  tlie  lU'ovisions  of 
this  article."  These  are  the  sauu*  two  ifruvisions  upon  wliicli  Coiiirress  relied  for 
anni/>W/y  to  enact  Ht/e  II,  t/ie  pulilic  accomo(hitioMs  se<Mi(ai.  of  tlie  Civil  Hl^ihls 
Xi'l  of  VM'A,  Use  of  section  of  the  FotirtiMuit h  Amendment  primarily  inv(Jlvcs 
the  e(iunl  protect itni  clause  of  thai;  amendiueiit. 

Thcro  are  at.  least  two  ar^^muents  sni>iM>rt  ijij?  sucli  an  approach.  First,  Coui^ress 
hcca use  of  it,s  vast  fact  liiidiu.i;  and  iiiVG.sti.i?jitive  i)ow(ir.s  i.s  a  moro  competent 
institution  than  tlio  .Suproiue  Court  for  making  cortiiiu  kind«  of  decisions 
alwmt  oipial  i)rotcction  of  tho  laws,  and  for  that  reason  the  court  on;^]j,t  to  ad'cv 
to  the  jnd^nnent  of  Congress.  Second,  as  Vlio  fifth  section  of  tho  Fonrteoiith  Amcnd- 
UKMit  clearly  impiie-s  the  authors  of  the  Fourteenth  Amendment  iiitoiidcd  tlnit 
Con«;'ro.ss  slnmld  play  u  iiia.i(U-  roU;  in  enforcing  it,  for  which  reason  again  llio 
court  ought  to  defer  to  tJie  jud^fiucnt  of  Congresx  See  \U)ii\,  the  Nixon  hufiinu  hill 
a II  d  (JoiiuraaHuni « /  o  /ccv*  8 1  Y {ilc  Tj ,  J .  1  ~A 2 ,  ir>0G-G7  ( 1 072 ) . 

As  Professor  Wright  pointed  out,  Iiowcv(»r,  in  Wriglit,  Dcfomutioiij  Privacn,  and 
the  rnhli&H  Riuht  to  Know;  A  Nulional  Prohlcuu  and  a  Nam  ^tpproach,  4«  Ton. 
Ij.  Kov.  ihiO,  G45HiO  (1!}()S),  tliero  i.s  one  difliciHty  in  reliance  upon  section  o  of 
the  Fourteen  til  Aiiiciiclinent. 

Section  n  antliorizcs  Congress  to  en  force  the  pro  vi.si  oils  of  tlie  Fonrt(»entIi 
Aineiidmcnt,  and  pa.ssing  civil  rights  acts  directly  resiiouds  to  this  authoriy.atioii. 
Oil  tlM>  otlu?r  hand,  in  creating  a  Federiil  canse  of  action  for  defamation,  Congress 
would  lie  acting  in  tho  First  Amendinent  area,  whicli  is  iinacr  section  ;1  only 
indirectly  l>y  virtue  of  tlie  in'corporatioii  doctrine.  Wliilc  this  di.stiiiction  is  not 
an  insiirmoinitalde  harrier  it  does  expo.se  again  tlie  anomaly  tliut  by  so  ciiforeiug 
tlio  First  .•Vmeudiiicnt  as  incorporated  in  the  Foiirtoeiitli,  wc  would  he  cnrlailing 
ratlier  than  promoting  tho  frccdom.s  of  .spoecli  and  press  tlnit  the  First  Auieml- 
jueiit  ^va.s  athjpted  to  in'otcct. 

Ft)r  this  roast)ii,  tijc  best  argmiient  in  favor  of  congre.s.sional  reiioal  of  the 
Xf'io  YorL'  Timcii  malice  rccpiirenient  may  lie  in  tlie  lirst  section  of  the  Four- 
teenth AuicMidnient.  That  section  forhid.s  tho  states*  to  deny  due  process  of  law  to 
anyone.  Again,  under  section  5  Congress  is  aiithoriy.cd  to  enforce  tlie  amendment 
l>y  "appropriate  legislation."  In  Wisconsin  v.  VnUHtuniihcutt,  400  U.l^.  ^183  (11)71 ). 
the  Siipreiiie  Court  Indd  tlmt  due  process  comes  into  play  where  a  por-soiis  good 
name,  reputation.  Iionor  or  int(»grity  is  at  staUe.  Tims  hy  acting  to  protect  tin; 
repuUition  of  defamed  iudividnais  by  eliminating  the  New  Yorh  T}nic\\  malice  n)- 
(piirement,  Congress  w(Hild  be  legislating  t:o  enliaiice  tlie  due  process  riglits  of 
the  people  who  are  defamed. 

Ill  tins  rcsi)ect.  then,  wliat  would  lie  occurring  would  he  a  *'balanciutr"  of 
dilT(u-ent  individnal  interests  by  Hie  Coiigre.'^s.  Tlie  goal  is  not  to  limit  one  consti- 
tutional right  but  rather  to  promote  and  protect  another.  Congn^ss  won  hi  he  ad- 
justing tho  balance  between  the  competing  social  iiit(M'ost.s  in  free  press  and  in 
freedom  frojn  lil)el  and  slander.  The  Congress  woiibl  be  legislating  to  i)rotect 
individuals  from  legally  rccogni/.ed  and  eoniponsable  damage,  protected  by  dm* 
pi-oce.ss  of  law,  and  thus  woidd  be  acting  in  the  fullest  spirit  of  the  enforcement 
provisions  of  section  H  of  the  Fourteenth  Aniendment.  We  wonid  not  be  donying 
freedom  of  the  prcj^s.  We  would  I)C  guaranteeing  freedom  of  the  individual.  In*  tlie 
process  of  providing  protection  for  tlie  writer  and  I  i.s  source,  we  slionhl  i)o 
careful  not  to  deny  e(iual  protection  to  the  reader  and  the  person  written  about. 
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I  ]K»li('V<»  i(;  is  in  Uiis  last;  rc^fJUMl  llinl  we  can  lu'sl:  appiM-ciati^  lhi»  cumiK'f iap: 
inlorcsls  al  stal<(!  wIumi  llio  iiowsnion's  jn'i vilcjiro  (jiicsl ion  js  {.M)jisii1(»jV(I,  A  /niniJuT 
or  inl(.»n'sls  and  policies  wiv.  noecssarily  invi)lvcd.  Unii  inlci'csl  is  llial:  wliicli  i»n»- 
Iccls  llic  rnllt?sl'  anfl  frtjcsl:  (lisscniinaiion  of  news,  tlio  pnlilic's  "rigiit  l.<»  I<nu\v." 
A  not  her  interest  the.  imi  \\\\\i'h  tlio  luajorit.v  (lec),sif)n  last  ilunv.  in  linNUhurf/  v, 
-[OS  l.i.W.  (1(55  (1072),  indicates  uia.v  be  predonunant.  is  the  pnhlic  interest  in 
law  en t'or cement:  and  in  (msnrinj:  ijlTeclivo  f;rand  jnry  pnjcoedinjis.  A  Cnrdiei'  in- 
IJTcst  involved  is  Dial  in  protect  ini»'  i/idi  vidua  Is  frrnn  defamation.  As  J^i'ol'esstir 
Klasi  pointed  ont;  in  Ids  recM»nt;  testimony  hel'ort?  the  lliMiso  snlKMininiil lee  eon- 
duct  inj:  hearinjxs  on  iiewsnuMi's  jjrivih'jxe  lej:islation.  a  i)laiinirr  who  nnder  /,V;.vr//- 
hhn)}!}  y,  M vl rftmcfliu,  Iuv„  U.S.  I'M  (lOTI),  is  nMpdred  to  prove  aclrml  malice 
Uecausc  the  "p\iUUc  interest;"  is  involved,  '*wiU  almost:  never  he  able  to  meet 
such  a  demand! n;;  harden  it'  hn  cannot  discover  the  identity  ol:  the  defendant  s 
.sources  for  (lie  s((H-y." 

Tw()  considerations  of  iiolicy  are  also  affe(;t:ed.  One  is  the  ncix-ssity  for  e.'Tec- 
tiv<?  investi.i»at ive  report in.i;'.  ^^'ilhont'.  some  form  ol;  ]»r(»te(Mion  a.irainst  dis- 
closures of  sonrci'S,  it  is  ariiiied,  tin*  sources  will  ''dry  ui),''  and  anich  (evidence 
of  criuu;  or  jnelUcaency  may  ncv<?r  ho  hron;j:ht  forward  hetjanse.  of  the  fear  of 
reprisals  in  the  event',  of  diselosiire.  Clearly  we  uuiiJt  p:uard  a^'ainst  this.  '.I'o  call 
upon  t)ie  i)ress  t()  ti.tiht  its  own  battles,  and  to  j;o  to  jail  for  conttnnpt  if  nee(,»ssary 
in  the  (:oura.i;(M)ns  traditions  of  a  free  press,  is  not  a  wholly  satisfacti.n-y  answer, 

A  second  consideration  is  one  of  fnirncfss.  W'Jjy.  it  is  asked,  mnst  rei»orters  who 
liave  uncovered  news  stories  he  forced  to  reveal  t  heir  informal  ion,  kwvw  to  law 
enforeeuiont  otiicials  nud  jj;raud  ,1nvies,  thereby  btH-ouunii:,  in  etVect,  .trover n mental 
a^icuts?  Is  it  not;  prof  era  Ide  to  )/etter  provide  I;nv  enforcement  a.i;encies  witti 
the  talent  and  enuipment  necessary  to  conduct  their  own  investigations  without 
requiring  newsnuMi  to"  provide  these  afj:encies  with  their  work  prodia.-t,  re.n'ar<lless 
of  any  duties  whicli  may  exist  fjased  on  nu)ralit:y  or  tlie  duty  (>f  a  citizen  to  ia^i) 
his  fTovernmeut?  These  are  dilticnlt  tpn^stions. 

Om>  tlnn.i;.  however,  will  cha racleri/e  my. approach  to  the  resolution  of  thes(! 
C{  nest  ions.  A\'iiat  is  heius;  s(ut^ht  is  a  pvotectiou  and  privilcixe  which  the  la  v.-  (h)es 
not,  a.^  it  stands  today,  i'(iOOgni/e  wit.hout  exi)ress  lej;islatir)U.  As  far  as  l  am 
concerned,  the  advocates  of  a  special  privilege  will  ho  required  to  demonstrate 
nffirniatively  and  convincingly  that  they  are  entitled  to  .such  special  treatment. 
The  bm-den  will  he  on  them  to  show  me  wJiether  a  privilege  is  I'eally  necessary 
and  Nvhat  (lualilioations,  if  any  slioulO  be  included,  l^or  my  part.  I  linve  not  ))een 
persna<led  as  yet  tliat  a  privilege  is  refiuired,  certainly,  at  least,  not  an  absolute 
privilege.  I  believe  that  considerations  of  whether  the  national  security  may  he 
involved,  or  whether  the  privihjge  is  sought;  to  be  invoked  in  defense  of  a  suit  for 
deTaniation,  militate  strongly  against  anything  but  u  qualified  privilege,  if  any 
there  is  t  o  be. 

As  my  earlier  remarks  also  slio^iUl  indicate,  I  ain  fij)proaching  the  (luestirai 
of  privilege  \\\  the  larger  context  of  freedom  of  the  pvess  and  re.^ponsihility  of  the 
press.  I  have  made  suggestions  r(igarrting  ethical  standards  for  jourmilists  con- 
pled  witli  a  fiict  tinding  coiiunlssion,  and  I  Iia\'e  made  some  suggestions  regarding 
a  possible  return  to  the  pre-lDG-i  law  of  libel  through  elimination  of  the  maliee 
requirement  of  l^cw  York.  Tinica  v.  SuUiiwn,  These  suggestions  linve  a  two-fold 
imri)ose. 

The  first  is  to  notify  the  press  that  they  .should  imt.  reasonably  expect  Congress 
to  pass  legislation  giving  them  special  privileges,  without  beginning  to  accept  tlie 
responsibility  to  stand  behind  wliat  they  print.  There  ought  to  be  some  meainjigfnl 
r(Mlress  for  violation  of  the  civil  liberties  of  innocent  ]ieople  they  defame,  whether 
it  was  malicious  or  not. 

The  second  purpose  is  to  give  the  press  a  warning.  As  the  Justice  Bep,'! rtment 
reminded  our  brothers  in  {.lie  House,  legislation  to  protect  the  press  provides  u 
pi'ecedent  for  legislation  to  regulat:e  it.  Kegulation  and  lin^itation  are  but  the 
other  side  of  the  same  coin,  and  I  think  t;he  press  needs  some  tangible  reiiiinder 
of  thai;  fact. 

Our  Founding  Fathers  gave  us  some  pretty  good  instructions  on  how  to  flip 
that:  coin  when  they  gave  us  the  first  amendment,  which  says  "Congress  shall 
mnlce  vo  law  ,  .  .  abridging  the  freedom  of  speech,  or  of  the  press".  It;  will  talce 
some  very  strong  persuading  to  nialcc  mo  believe  that  we  sliould  begin  tinlcering 
with  a  freedom  so  dear  to  our  people,  ami  so  im])ortant  to  our  very  society. 
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Mr.  Cluurnuui,  I  W(!lcouie  tlu»se  lu'ai'ings  ini  t.Iu?  siil.g(^et  ol:  iio.w.suu'uV  in'iviU'p' 
and  look  l*i)i-\varil  to  VLMX'ivin;,'  n  yroat:  tloii'  iimva  \iiU)vnu\{\o\i  on  sulUrct. 
was  C'oii.siciorod  in  tiie  in'diuUn*  I'rjun(»W()i'k  ol*  tlio  **Fi-t}o  IMvss"  In^arings 

Tliu  conceiit.  a  free  proys  is.  oL'  conrso,  ctnitval  t;o  nm-  iiloal  of  a  i'lvc  soei(?t:y. 
In  tlie.so  tiiiuNs.  tiit*  Aniorican  people  di/te  tm  (he  ne\vs  a«  never  before.  .More  peti- 
ple  want  to  know  niore  of  what  is  going  on,  and  more  nre  willing  Vo  take  the  time 
to  i'wid  ont'.  To  .satisfy  tlii.s  urge,  onr  eilix.ens  ninst  ri?ly  in  .snbstanlinl  nieasnre 
on  press  aeeonnts.  Tlnis,  tlu?  freedom  whicli  mir  Kotnnling  I^'at li(»j*.s  propei'ly  gave 
to  llio  pres.s  takes  on  added  dimensions  inconceivable  to  the  drafters  the  First. 
Aniendnujnt*, 

In  my  view,  loo  nuicli  of  what:  pa.sscs  for  ''news"  those  days  is  the  prod\iet,  of 
insiitnt.ionai  jonrnalisni.  The  fonrlh  estate  must  re.si.s*t  the  impnl.se  to  cnt  and 
paste  press  nMease,  wire  service  reports  and  otlun*  r(»adily  availald(»  srmn*es  into 
noal:  coi)y,  to  (he  ex  el  n  si  on  of  respon.s*il)le  investigative  journalism.  To  faeilitato 
this  goal  It  i.s  (>s.^entjal  t)ja(;  the  Federal  governnuMit;  and  the  govern  men  t.s  of 
the  states  maintain  their  vigil  over  their  respective  laws  to  ensure  that  newsmen 
are  n(»l:  nndnly  restricted  in  this  elfort.  'flius,  the  sniiject  at.  hand  is  most  di'- 
serving  of  the  imj)res.sive  kind  of  stnjly  tlie  (;iiairinan  )ins  ]ai<J  ont  fov  this 
snhconnuittee  and  I  am  certain  that  he  will  eondnct  it  in  his  u.sual  forthright: 
manner. 

Th(}  t(Mitativ(^  list  oi  svitness(;s  scheduled  io  appear  heforo  tlio  suhconnuittec 
is  impressive.  'IMieir  collective  contribution  to  our  study  will  be  helpful,  I  am 
sure.  As  government  oliicinls,  we  oi  \lu>  subcomuuMee  must  make  our  contril)n- 
tion  as  w(ill.  Our  interest  is  ma uyf old.  Tlie  majority  of  my  constituent  mail  ii^ 
njolivated  Iiy  articles  in  the  press.  Tlujse  accounts  make  it  plain  to  me  that 
ofti'U  We  .st»c  the  news  one  way  and  tlie  nuMlia  anotlu'ir.  However,  I  do  try  to 
abide  by  the  ti>achiug  of  onr  beloved  foi'uier  IM-osident  who  suggested  that 
oiu*  in  j)ui)lic  life  ougiit  depart  the  kitclioii  wlien  tlia  teinpei'atnre  rises  too  lu'gh 
for  his  comfort. 

At  the  present  time,  our  focus  is  direoled  towards  the  eight  newsmeu'.s  i)riv- 
i'oge  proposals  wliich  have  been  introduced  this  year  in  the  Senate.  TIjcsc,  of 
con rs(»,  vary  subslautially  in  scope.  The  broadest  of  them  would  create  an 
absolute?,  across  the  board  privilege  which  would  tran.scend  traditional  .state/ 
t'ederal  jurisdictional  li  nut  at  ions*.  The  most  rost:ricted  propo.sal  would  create  a 
lindtod  privilcgi*  on  oidy  tlu>  Federal  level,  aulhoriziug  tlivestilure  of  clearly  rel- 
evant information  which  could  not  bo  jjbtained  by  all erna live  nu-ans  in  .situations 
involving  (he  national  interostv 

This  Senator  approaches  Da*  subject  of  newsmen's  pi'ivileg(»  witli  certain 
ground  rules  uppermost  in  his  ndud  and  1  take  this  opportunity  to  set  them 
forth  for  the  record. 

Fir.s(".  the  8uin*eme  Coiirt  has  settled  the  constitutional  i.^'sne  wiMi  respect- 
to  Mui  privilege.  'Phe  Jtraiizhurf/  and  (laldn'rll  opiinous  of  last  term  an*  autliorit.v 
for  tiie  pro])Osit.ion  that  the  Oonstitutir)u  do(»!^  not.  mandate  a  .shield  for  n(»wsnu»n. 
Although  some  pf)int  witli  interest  to  the  .^-4  split  in  the.se  (h^cisious.  no  one 
(piestions  their  vit.ality.  'JMuis.  we  are  now  con.sidering  thi.s  issue  in  t(Maus  of 
Icgisbitive  policy.  NV(»  are  considering  whetlun*  sonu*  {y\)o.  o\'  shield  provisicui  i?? 
nece.^sary  or  desirable. 

S(»cond]y,  oxw  incpiii'y  shonJd  Im*  limited  to  (ho  federal  fevr»I.  Althmigh  a 
nund»er  (»f  tin)  bills  (airrently  i)efoi'(;  us  would  create  n  privilege  which  could 
Im)  a.^serted  on  tlie  state  level,  it  is  my  vi(»w  (hat  sru*h  action  would  he  vi(»lative 
of  the  Niidh  and  Teidli  Amejubnenls  and  is  incousisfcenfc  with  principles  of  gone? 
goveruuieut. 

Finally,  on  the  Federal  U»vel  T  am  ab.solutely  opposed  (o  an  absolute*  privilege. 
'J'his  is,  in  my  view,  an  oxti'onu^ly  simplistic  approach  to  a  v(»ry  sojjhisticated 
pro!)lem.  Tt  fails  to  take  into  account  (he  competing  consideration  of  compulsory 
due  process  and  would  impose  a  remcfly  which  is  fai'  broader  than  (he  ullegoiT 
wnmg  which  is  involved  here. 

With  ihcyo  ground  rules  in  mfud.  T  look  forward  to  ova  mining  all  f)}'  the  j)  re- 
posals for  a  limited  privilege  which  are  confined  to  the  I'ederal  level.  The  i)ri- 
mcvy  issue  in  this  r(»gard,  a.<  T  see  it.  is  wluMUor  tln^  regulations  i>f  the  .\ttoriiey 
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fuMKM-Ml  ;iro  Ji(li»anjit i»  (o  iiin-t  the  in'oblnns  at  hnnd  or  whofhor  .naditioiial  aclnni 
wonljl  bo  wnrraiilod. 

(\)in^seLcMll  tlio  lii-st  Avihu»ys. 
^  Ml*.  Baskiu.  Mr.  CluvinnjvU;  vwv  lirst  witness  today  is  Senator  Waller 
P\  "Alondalo  from  ]\limu'.sota. 

Sc^nator  Euvix.  1  want  to  Avelconie  you  to  tlio  subcomiuittcui  and 
rx})rcss  oui- dc(»p  appn^ciation  of  yoiir'\villin;(riioss  to  come  and  ^/wd 
us  tlio  benefit  of  your  views  on  tliis  very  crucial  subject. 

STATEMENT  OF  HON.  WALTER  F.  MONDALE,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  MINNESOTA 

Senator  ^Moxium:,  TJiank  you,  iVfr.  Chairman,  for  ])crmittin^'  me 
to  testify  on  wliat  T  ren-ard  to' bo,  onci  of  tlie  most  compcllin<v  and  criti- 
nx]  issues  to  face  tbis  Conj^n-ess  and  our  coui^try  since  I  came  to  \]n\ 
Cono-rcss  over  S  years  ago. 

T  am  pai'ticularly  pleased  tliat  tljis  issue  sliould  cornci  before  this 
s\ibcommittee.  and  particnbirly  before  tlie  cliairman,  wliom  I  reoa?-d 
as  one  of  the  ablest  and  most  thouglitf ul  nu'ii  in  tlie  held  of  constitu> 
tionnl  ritrhis  in  our  Nation  today. 

Mv,  ChairnniUj  I  think  \vc  all  know  that  without  a  vigoi'ous  and  free 
press,  able  to  probe,  and  correct  not  only  the  executive  but  th(i  Con- 
i^ress.  and  all  other  areas  of  public  life,  the  American  public  will  lose 
the  best  eyes  and  ears  they  now  possess. 

What  we  are  really  trying  to  do  here  is  not  ])rotect  newsmen  i>ut 
far  more  fundamenvally  to  prot(»ct  theii*  sacred  function  in  obtaininir 
the  information  for  the  public  which  the  ])ul)lic  nnist  have  ii^  order  to 
ntake  democracy  work. 

As  this  conuuittee  meels  today,  there  is  a  real.  ]:)rofound,  pervasive, 
and  not  imaginaiT  tlweat  to  tlie'flow  of  essential  iirformation  to  Amer- 
ican citizens. 

1  think  this  is  one  of  the.  most  com])enino-  issues  afrecting  freedon^ 
in  the  his/ory  of  this  country. 

La.st  OctoIuM-,  James  Keston  said  in  one  of  his  trolumns  what  manv 
other  repoi-ters  have  told  mcj  he  said  : 

I'Mdcr  Mie  new  Court  orders,  even  ofiicinls  who  want  to  \;\\k  Ml)ont  tlio  ^Vat^•r- 
pifi'  (-{ISO  01-  siM-ret  caaipaijiu  funds  or  Cieneral  Lnviaie's  in-ivato  air  war  in 
Vietnam  or  niiUv  and  wl)i»;it  deals  hnva  to  rucoj^nizo  now  that  if  tho.v  ^civc  Ui- 
fovmution  to  a  renortor.  no  nmttor  how  ridiaUle  tlio  rer^ortfr.  may  Ih-  bsiiltnl 
into  ronrt  and  olTered  tlu.'  choice  ol*  disclosing  his  sonrct'.s  or  ^oin^c  to  . jail. 

Then  he  concluded  with  a.  very  ominous  sentence : 

With  laws  like  tlies(»,  plus  the  techniqnes  of  i)nhlicit.v  nnd  evasion,  evon  tho. 
hoUlost  and  nu)st.  honors^hli;  nnM\  in  .^ovcvnniont  aro  now  nif)rc  .scared  nnd  eai\- 
tious  than  ever  in  my  au'inor.v. 

Those- are  the  sol.)er  words  of  on(i  of  the  Nation's  most  seasoned 
and  experiejicod  repoi*ters  and  tiiose  statements  have  been  re])eated 
in  similar  form  by  reporters  throughout  this  country. 
^  The  intimidation  of  the  nu>dia  has  taken  many  forms.  It  lias  been 
Clay  Whitehead  threatening  the  indu.stry  of  broadcast  media;  it  lias 
been  the  wholesale  atteuipt  to  eliminate  programing  hostile  to  the  ad- 
ministration fi-oni  tl)c  public  broadcasting' systcu) ;  it  has  been  the 
harassment  of  the  Washington  Post  in  apparent  retaliation  foi-  their 
criticisni  of  the  administration.  But  perhaps  most  regrettably  this 
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iiiliiuitlatioii  lias  bwMi  the  I'ailui'c,  of  the  administration  to  act.i'.'cly 
scok  protectoii  for  the  media  in  Ug'ht  ol'  the  IhuoiribKVf/  deoisioii  v?!' 
hist,  summer, 

Each  of  these  actions  thi-eatjiis  the  puhlie  ability  to  U'ai-n  what  we 
need  to  know,  Too-ethei'  they  amount  to  a  wholesale  assauK:  oil  the 
ability  to  Umumi  the  tiMith.  We  I'aee  a  desperate  and  inunediute  need 
Toi-  h^<^ishition  which  fuhy  protects  the  media  from  the  type  of  har- 
assment whicli  lias  become  commonplace  in  recent  inoutlis,  foi*  the 
jailiii<»-  and  intimidation  of  newsmen  which  have  occiirred  since  the 
llriaK^hurg  decision  have  put  us  in  serious  danger  ol'  seoino-  a  wide 
vai'iety  of  iieAvs  sources  desti'oyed. 

This  |)i'ocess  has  alivady  beji'iui  and  I  fear  it  will  accelerate  il'  Con- 
gi'ess  does  not  art,  lio|)efuliy  in  t  his  session. 

And  if  sources  of  imi)oi't;  iit  infoi-niatiou  are  silenced,  moiv  than 
the  press  will  lose  for  it  will  mean  that  the  o/Ilcial,  authorized  ver- 
sion of  every  aspect  oF  Amei'ican  life  will  l.)e  the  only  vei'sion  the 
Amei'ican  citizen  will  know. 

I  mijiflit  dio-ress  liei-e  foi*  a  moment.  I  am  not  one  of  the  oldest  people 
in  AVasliinii'ton.  T  have  been  arouiul  here  foi'  about  8  years,  and  I  have 
noticed  that  jioliticians.  and  I  o-ness  I  would  include  myself  in  that 
(•ateiiory^  rarely  put  out  information  which  is  embarrassing  or  which 
detracts  from  what  we  are  trying'  to  say  about  ourselves.  And  that  is 
true  of  Government  agencies.  So  much  of  the  essential  news  whicli 
the  iMil)lic  niu.st  know  about  us,  about  governmental  agencies,  about 
fundamental  ])ublic  policy,  becomes  known  only  through  what  m'C 
call  leaks,  conHdential  information  slipped  to  newsmen  about  things 
which  arc  being  kept  from  the  public  but  whicli  the  public  should 
know. 

It  is  the  Bnnixhim/  decisio])  which  strikes  at  this  e.sseJitial  form  of 
information.  Unless  we  can  do  .something  in  this  .session  to  shield 
newsmen  froni  disclosing  tlio.se  .soiu'ces  of  information,  and  to  protect 
them  from  intimidation  and  harassment  and  other  forms  of  coercion, 
then  T  think  these  es.sential  .soiures  of  information  will  be  gone  from 
the  American  ]>ubl.ic. 

Jf  action  is  not  taken  to  revei'.se  the  ti'end  toward  the  hara.ssnient 
and  im])risonment  of  newsmen,  we  will  find  ourselves  with  only  one 
source  of  information,  the  otticial  Government  source.  We  will  find 
ou,r.selves  without  the  information  on  corruption  or  waste  or  inelli- 
cicncy  in  Governjuent  which  is  so  often  provided  only  from  confidential 
soui'ce.s.  Indeed,  in  many  such  in.stances  tlie.se  .somxes  ai'c  tliem.selves 
Grovernment  employees  and  for  them  i'e\'elation  of  their  identity  would 
mean  almost  certain  dismis.sah 

Since  the  Branzburg  decision  washanded  down  last  June,  four  news- 
men have  gone  to  jail,  two  of  them  for  extended  periods  of  lime.  In 
addition,  over  a  dozen  other  newsmen  have  been  threatened  by  the 
coni-t.s,  pro.sccntors  and  legislatoi's  to  I'cveal  confidential  information 
and  .sources.  These  men  have  been  threatened  with  jail  oi' actually  have 
gone  to  jail,  not  because  they  failed  to  do  their  job,  but  precisely  be- 
cause they  did  tlieii*  job  well  in  i-evealing  corrn])tion  or  breakdowns  \\\ 
hnv  enforcen.ient  oi-  abu.ses  in  State  iri 'tifutions.  These  men  were  jailed 
for  performiiiga  valuable  service,  an  es.sential  .service  for  tlic  American 
public. 
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This  is  the  typo  of  injustice  which  tliroatciis  to  cliy  up  news  soin'cc?^ 
and  inir/zle  tlic  Xatioirs  news  media* 
^[r.  JnsticG  Stewart  uotod  in  his  dissent  in  Bmnzlmrg: 

Tlio  full  flow  of  inforniatioti  lo  the  public  protected  by  the  fi'fo  i)res.s  f^iiarnutco 
wonUl  he  soveivly  curtailtHl  if  no  ]n"otectioii  wliatevor  were  altordtul  to  tiio  promts 
by  wlifc'li  iHMVs  is  tissembled  aiul  disseminated. 

This  fear  cNprossed  by  Mr.  Justice  SteAvart  is  by  no  moans  uni(iiio. 
Two  years  aj^o,  T3aii  Rather,  CBS  Xews  White  ITouse  reporter,  sub- 
mitted an  afliclaA'it  in  the  Ninth  Circuit  case  of  Vnifed  A'A^/r-s-  v.  (-ahl- 
vrJI — one  of  the  cases  ultimately  decided  by  the  June  20  Branzhiur/ 
decision.  In  it.  lie  I'eferred  to  a  longtime  friend  and  confidential  news 
source: 

This  decent  lionesi  citlzeiii  who  cai-e.s  deeply  about  this  count ry,  has  now- 
told  nic  that  he  fears  that  pressure  from  the  government,  euforcod  hy  the  (!onrts. 
may  lead  to  violntiou  of  conadence,  and  he  is  tlierefore  innvilliu.if  to  continue 
to  coninnmicate  with  me  on  the  basis  of  trust  which  existed  between  iis. 

Instances  such  as  tliis  arc  multiplying  since  the  Supreme  Court 
rulingof  last  June. 

Simply  put,  we  are  facing  a  major  crisis  in  the  ability  of  tlie  pivss 
to  repoit  tne  type  of  news  that  aac  need  to  Icuoaa',  if  avo  are  to  maintain 
our  status  as  a  democracy  \n  AA'hich  thei'e  is  a  free  and  open  excliangi^ 
of  ideas.  We  arc  face  to  face  Avith  the  dangerous  situation  of  reporters 
and  other  noAVSgatherers  being  unable  to  unco\*er  Avaste  in  go\-ermneut, 
or  the  extent  of  the  liard  drug  traflk,  or  the  attitudes  and  plans  of 
exti'cmist  groups  of  either  the  right  or  the  left. 

At  the  siinie  time,  government's  access  to  the  media  grows  ever 
greater.  Instant,  natioiiAvide  communication  has  enabled  a  President 
to  reach  millions  Avith  one  version  of  the  truth.  But  the  ti'cnds  of 
recent  monihs  may  in  the  long  I'un  mean  that  this  Aversion  of  the  trutli 
may  hy  default  l>ecome  the  eiitire  truth — for  the  public  may  simply 
not  be  able  to  learn  of  the  "other  side  of  the  facts." 

The  practical  effect  of  these  tAvin  trends  is  that  we  are  getting  more 
and  more  of  Avhat  the  Government  Avants  us  to  Icuoaa- — and  kss  and 
less  of  Avhat  the  public  needs  to  knoAv.  We  are  often  fed  GoA  cniment 
infoi'mation  on  a  confidential  basis,  at  the  same  time  tliat  our  rei)orters 
finding  it  increasingly  diflicult  to  obtain  information  in  confidence 
Avliich  would  ])rove  corruption  or  AA'aste  in  Government. 

Mr.  Chairman,  in  an  important  address  delivered  on  January  10 
in  CImpel  Hill,  N.C,  you  outlined  "four  basic  question.s''  Avliich  all 
legislation  introduced  on  this  subject  nmst  face. 

I  would  like  briefly  to  discuss  the  means  through  Avhich  the  legisla- 
tion AA'luch  I  and  eigbt  other  Senatoi's  bave  introduced — S.  037 — 
meets  the  A'ital  need  for  protection  of  .  the  Nation's  ncAvs  media. 

First,  my  legislation  creates  a  qualified  protection  for  the  media.  T 
belio\-e  that  some  qualifications  in  the  protection  are  justified,  but 
only  in  rare  circumstances  of  exceptional  threats  to  the  national  secu- 
rity or  to  liuman  life,  and  oidy  after  the  GoA'Ci-nment- — or  any  othei* 
party  seeking  disclosure — has  met  a  stiiT  burd(»n  of  proof. 

This  shoAA-nig  Avould  require  the  person  seeking  divestiture  to  provc^ : 

First,  that  tTierc  is  probable  cause  to  belicA'c  that  the  person  from 
Avhom  disclosure  is  sought  possesses  information  or  source  identities 
rclcA'ant  to  a  specified  i}robabIc  A'iolation  of  laAv; 

Second,  that  the  Federal  or  State  proceeding  in  question  has  clear 
jurisdiction  OAcr  this  probable  A'iolation  of  laAv; 
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Third,  that  the  infonnntion  or  source  cannot  be  obtained  by  alterna- 
tive means;  and 

Fourtli,  that  there  exists  an  imminent  danger  of  foreign  aggression, 
espionage,  or  tlireat  to  Innnan  life,  whicli  cannot  be  prevented  with- 
out disclosure. 

The  person  seelcing  disclosure  would  be  required  to  sliow  b}-  clear  and 
convincing  evidence  tlie  existence  of  all  four  conditions  before  divesti- 
ture of  tlie  protection  could  be  ordered  by  tlie  court. 

Tliese  conditions  together  insure  that  the  only  types  of  infornuition 
or  source  ideiitities  wliicli  the  Government  or  any  otlier  party  seek- 
ing disclosure  could  obtain  Avould  be  limited  to  absolutely  essential 
niattei'S.  In  particular,  condition  2  would  prevent  unauthorized  grand 
jury  '^fishing  expeditions,''  and  condition  4  by  requiring  "imnunent 
danger"  makes  divestiture  substantially  more  diflicult  than  in  earlier 
qiKilified  newsman's  shield  legislation.  In  addition,  substitution  of  this 
type  of  language  for  the  more  general  "compelling  and  overriding  na- 
tional interest"  insures  that  court  interpretations  will  not  emasculate 
the  nrotection  which  he  act  is  designed  to  afford. 

Second,  the  legislation  which  I  have  introduced  applies  to  both 
Federal  and  State  proceedings,  including  judicial,  legislative,  execu- 
tive or  administrative  proceedings. 

The  great  majority  of  the  i^ecent  jailings  and  Imrrassment  of  news 
gathei'ers  since  the  Branzbuvg  decision  have  resulted  from  State  pro- 
ceedii^gs.  Protection  is  needed  now  to  insure  uniformity  among  the 
States,  to  provide  protection  for  news  gatherei'S  in  each  of  the  50 
States.  Tliere  is  now  a  good  deal  of  interest  at  the  State  level  in  pro- 
tecting Jiewsmen.  However,  the  degree  of  interest  varies  from  State  to 
State,  and  the  provisions  of  proposed  State  statutes  also  var}'  w^idely. 

We  must  enact  uniform  standards  which  provide  certainty  both  for 
the  newsmen  and — more  importantly — for  their  sources. 

In  my  ^  iew,  Congress  has  the  authority  to  legislate  for  the  States 
on  this  question,  under  both  the  commerce  clause  and  the  1st  and 
14th  amendments. 

In  order  to  make  any  protection  w^e  enact  meaningfully  nation- 
wide, I  believe  Congress  should  exercise  this  authority. 

I  have  a  fuller  statement  w^hich  I  would  ask  be  included  in  the 
record  which  spells  out  the  constitutional  basis  for  that  assertioa 

The  third  question  to  be  resolved  is  wdio  should  be  able  to  claim  pro- 
tection. This  is  an  exti*emely  troublesome  matter,  but  one  regarding 
which  Congi'ess  has  power  to  make  reasonable  classifications  and  to 
deal  with  those  aspects  of  the  problem  it  deems  proper. 

An  amendment  to  my  legislation  which  I  intend  to  submit  attempts 
to  deal  pi-ecisely  with  this  question.  Without  doubt,  our  major  concern 
should  be  avoiding  any  semblance  of  licensing  of  tlie  media,  or  imposi- 
tion of  substantia]  restrictions  through  nari'ow  definitions  of  who  is  to 
be  accorded  protection.  Indeed,  should  such  i^^strictions  or  licensing 
be  the  end  result  of  any  newsman's  shield  Icgi.slation,  the  cui'e  may  be 
far  worse  than  the  disease.  On  the  other  hand,  we  must  be  careful  not 
to  define  terms  so  broadly  that  every  citizen  is  included. 

The  fourth  and  final  subject  of  concern — which  I  believe  is  actually 
the  most  important  in  this  entire  area — is  the  question  of  procedure. 

It  is  the  opinion  of  many  in  the  news  media — an  opinion  m  which  I 
concur — that  the  degree  oJ  protection  offered  by  any  qualified  bill  in- 
creases dramatically  in  propoi-tion  to  the  procedural  dimculty  the  Gov- 
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cM-niiu'Hf  must  i'iwo  in  oi-ilcr  to  oi)tain  divi'sfitniv  of  the  proiocHon. 
I'lu'n'rnn'.  Tiiilike  thv  qualified  sliicld  K'a-islntioii  of  thv  ]ii\<t,  my  liill 
mukos  it  rlcar  tlnit  no  suhjuMU^  will  !«»  issiunl  unti?  \hv  (iov\MnnuMU 
h;is  inndi'  its  sbowintf.  'I'liis  jilaros  the  Inn-ilcMi  of  <jr()iny:  forward  <'n- 
tindy  on  tlio  (rovtM-nnicnl,  wlioretliis  InirdiMi  )uOoii<xs. 

yiy.  Cliairnian,  tlicn*  four  main  an'as  of  i-om-crn  aw  oidy  sonic  of 
t!j(^  many  fon}])lo\  variaMi's  wliick  iKMvsmcii's  sliitdil  protection  must 
enrom|)ass.  lint  wliile  ilic  i)rohU»ms  we  fatv  in  this  an  a  :,uv  lejrion,  the 
need  for  eH'eetiv(»  i)rote<  ti<m  isnr^ent. 

The  interests  at  stake  are  no  less  tlian  tlie  snrviN  al  oF  the  system  of 
free  in(]tiiry  and  ex]>resKion  as  the  l)asis  of  our  dc^niorrsn^v. 

Justice  William  ().  Dontdas  has  ]>hiced  fhes<*  intei-ests  in  a  hroiid 
and  eloqi lent  i>ersp(*ct  i ve. 

Kn«<'  sjiftM-li  and  five  jhvss — not  simri'sliljm  nv  antoinnbMi^s — are  the  imiMUMant 
syiii!M)l.<  of  We.stjTn  t  ivil|y.jJlion.  In  iiuiterj;il  tl)iii;;s.  (lie  ( 'tiinniuiilst  world  wMJ  in 
fiiJK'  v:\\i'\]  up.  Mat  uo  ti)tiilitai  ian  re;;iiiie  cjin  aft'onl  fn^f  sikmh  Ii  nail  :i  free  pn-ss. 
M<'.Ms  uYk'  UniiKevtms — tlu>  most  aaasennis  in  the  world  iHMnase  tlu».v  an'  liiniin- 
iii;;  find  endnrln;;.  1".jc>s(>  vonnnitt(-d  Ut  deiiiorrjM-y  live  dniiK(*niiisI.v  for  tli(>.v  st;iiid 
rommitte<l  iu'Vi'r  to  still  t\  voir**  In  proU'st  or  si       in  retmllloii. 

This  is  wlmt  is  at  stake  in  onr  (iirht  to  ]nvsei  ve  the  press  freedoms 
we  have  all  come  to  take  forjirnmtcd. 

I  ho|)p  we  will  act  (juickly  and  eU'ectively  to  insure  that  thest'  free- 
doms remain  a  reality,  and  not  meivl^-  a  remnant  of  a  past — and  inndi 
liai)|)ier — era. 

Tluinkyon  very  much. 

Senator  Euvin\  I  want  to  commend  the  exc<dh»nce  of  yonr  statement. 
1  liavc!  tried  to  find  a  snflicieut  definition  of  what  a  newsman  is,  1 
have  a  hill  which  I  am  ^roin«r  to  introduce  to(hiy  in  !>ehalf  of  Senator 
Jftcksoiu  Senator  Pearson  and  myself*  It  defines  a  newsman  as  Ikmii^x 
any  j)erson  who  is  repdarly  en^a^rt*d  in  the  occupation  of  col!ectini£ 
infonnation  or  niakin«r  j)ictnres  for  dissemination  to  the  puhlJc  hy 
nutans  of  a  newsjiaper,  a  magazine  or  a  radio  or  television  broadcast. 

This  definition  is  designed  to  answer  the  arguments  of  some  that  a 
]>erson  who  is  not  a  l>ona  fide  newsman  could  invoke  the  ]>rivilo^^\ 
Also  it  is  confined  to  thos(>  media  of  conmnmieations  by  which  the 
imblii-  is  informed.  1  would  be  ^hul  if  you  would  consider  it  and  ^rive 
US  tlie  benefit  of  your  idea  al>ont  whether  this  is  a  sufficient  definitiofi. 

Senator  ;M(l\i)ai.k.  1  would  be  ^lad  to  res]»oud  (o  that. 

As  the  chairnum  knows,  this  will  b<>  one  of  the  most  diflieiilt  tasks 
which  tlie  subcommittee  lias  because  I  think  (everyone  is  anxious  to 
fnliy  and  unquestionably  defend  uewsuien,  authors,  media  jonriialists, 
and  cauierauien  in  the  legitimate  collection  of  news. 

I  tliink  it  is  important  to  say  tliat  it  nnist  be  unquestionable.  If  the 
rio:lils  that  we  protect  here  are  va«rue  ami  <liflic\dt  to  define  and  subject 
to  later  c(an't  or  judicial  or  legislative  interpivtation,  that  is  enou<rh 
to  chill  tlio  sourc(*s,  and  cause  many  of  them  to  besit^ite  to  disclose 
corruption  or  fraud  if  tliey  think  tfie  ti-ne  souive  is  jroiu^  to  be  di<- 
closi*ii.  rt  may  nu^an  his  job,  it  may  mean  worse,  and  if  he  is  in  any 
doubt  tliat  the  law  is  ^oin<i:  to  force  disclosuiM?  of  his  identity,  he  nmy 
not  talk.  So  we  have  the  dual  problem  of  bnttonin^j[ down  that  i)rotec- 
tion  in  a  way  that  is  doul)tlessly  secure*  ajid,  s(H*ond]y,  not  extend  in  «!f 
it  so  broadly  that  peojjle  can  come  witliin  it  wlio  liave  no  ri^ht  to 
prote<'tion. 
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For  *»xnnii)lo.  it's  hoon  suirjit'^^ttMl  Hiat  a  ci  iminul  iiiijrlit  ml!  liinis>>il' 
a  i<»port(M*  ami  say,  "I  am  >vi  itiii<r  a  colunin  now  and  I  can't  t(»stify  on 
this  I)Pcans(»  it  is  privilcjrcd.  1  ran>  toll  von  wIkmc  1  jrot  iny 
inf'onnation." 

We  want  lo  Uo  snro  tliat  statntory  pi*otocli(Hi  is  (lcsi<riuMl  in  tonns 
of  an  oinplovnicnt  n»lalionsliip  or  othor  similarly  rolovant  factors. 

Senator  KitviN.  Vonr  statiMiuMit  iiidicali'S  tinit  yon  share  my  «'onvi*'- 
tion  that  pn>S(>(Utinjr  attorneys  ami  law  cMifomMiicnt  ajj:<^nrios  have 
issnod  snhpenas  for  nowsmon  in  what  yon  nri^rlit  call  '•fisliin«r  expccli- 
tions'\  I  mi^ht  state  that  this  bill  that  I  intend  to  introdnco  with  Sena- 
tor IVai'son  and  Senator  Jackson  reco^nii/es  that  and  tries  to  hulam'e 
the  inteivst  of  the  public  in  the  prosecution  of  crime  and  the  inteivst 
of  the  public  in  knowin«;  wluit  is  p)in^  on  in  this  comitrv  of  oni*s.  It 
provides  that  a  new.sman  (*annot  Ih»  compelled  to  testify  in  any  crim- 
inal action,  criminal  pr(K*eedin;>:  or  criinimil  invest  juration  by  a  con  it 
of  the  United  States  or  of  a  prand  jury  acting  under  its  antlioritv, 
ill  ivsi^eet  to  any  information  he  has  ^theivd.  unless  it  afiirnuitively 
appeal's  that  in  pitherinp  such  inforimitiou  he  hasacqniivd  an  actual 
pei>;onal  knowled^»  which  tends  to  prove  or  dis])rove  the  counnissioii 
of  n  crime  alleged  or  crime  being  investigated. 

In  otlier  words,  the  bill  "would  pi^hibit  the  subpenaing  of  any 
newsman  mei-ely  Ijectiiise  he  may  have  <'ollected  some  heai'say  informa- 
tion al>out  n  crime  and  coiifiues  it  to  situations  wheiv  he  litis  the  per- 
sonal knowledge. 

It  would  also  seem  to  me,  from  the  cases  I  have  read,  that  there 
has  been  a  gix»at  abuse  of  the  subix'im  to  cou]|)el  newsmen  to  produce 
uieniomiida  or  notes  or  pictni-es  or  negatives  or  iwordiiigs,  tai>e8  and 
other  iTconls  \vliicli  they  have  gatheivd  in  the  exeivise  of  their  pro- 
fession. This  bill  provides  that  newsmen  or  any  ])e]*son  having  the 
ciisto<ly  oi*  control  of  liis  niemoi'aiula  cannot  Im»  called  upon  to  pi-oduce 
them  unless  it  affirmatively  api)eai*s  that  they  contradict  or  corroborate 
testimony  actually  given  by  a  newsumii  on  the  basis  of  his  pei-soiial 
knowledge  of  the  commission  of  a  crime. 

That  will,  as  [  sec  it,  stop  these  indiscriminate  attempts  to  get  the. 
uoti^  and  iwordings  made  by  newsmen.  1  think  that  is  essential. 

It  also  piwddes  two  methoKils  by  wiiicli  the  privilege  might  be  i-aised. 
One  is  tliat  the  ]M>i*srm  who  is  siili]H>nae<l  cmi  olK'y  the  subneiia,  and 
when  ho  goes  before  the  couit  or  the  grand  jury  and  is  caile<l  on  to 
testify,  then  he  can  raise  the  pi-otection  that  he  would  Ik*  accorded  In 
lien  of  that,  he  c^n  foilhwith  move  to  <|uasli  the  snbix>na  U^foiv  the 
judge  of  the  coiiit.  The  judge  shall  hear  the  motion  w  eaawt^a  and 
shall  enter  an  oinlev  quashing  the  sub[)ena  unless  the  paity  seeking 
the  testimony  of  the  newsiiuin  shows  aflirincitively  that  the  exidence 
of  the  newsman  is  either  based  on  |iei*sonal  knowledge  or  is  admissible 
for  one  of  these  other  purposes. 

Senator  Moxuale.  Von  know,  it  might  Ik*  convenient  if  pmscHMi- 
tors,  law  enforcement  oflicei-s,  could  ha\e  their  work  dmie  for  them  by 
newsmen.  Fnfortimately,  the  price  of  that  would  pmbably  be  free 
iiifonnatiou.  I  8i>ent  o  yeai's  as  State  attorney  geiiei*al — a  law  en- 
foi-cenient  official' — and  1  think  there  is  a  tendeu<*y  to  want  to  do  it 
that  way,  if  you  can,  but  I  think  we  all  clearly  S(h»  the  danger  inheivnt 
in  such  a  piwess. 
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And  wlien  a  newsman  jscaII(Ml  hotoro  a  ^raiid  jury  the  nicMV  fa<'ttliat 
lie  is  calK»cl  lK»foiv  it,  I  think,  lu»l])S  chill  news  sciiircoi^  in  that  com- 
Junnity,  whether  he  is  foiwl  to  fiinilly  disclose  or  not.  That  is  wliy 
in  onr  In II  we  place  ^reat  emphasis  on  proeethiie. 

AVe  siHMul  a  h)t  of  time  defining  tlie  protection.  1  think  we  onfrht  to 
sjiend  equal  time  on  tJie  pnx'edniv,  and  what  we  proposed  in  onr  bill 
was  that  tlie  (lovernmeic^  or  otlier  phiintilf  entitled  to  hrin^  an  action 
heie  first  mn.st  ^et  a  jndtsciial  determination  that  the  information  or 
the  identity  that  he  seeks  to  obtain  is  one  tliat  comes  within  the  mean- 
ing and  definitioiusof  law  before  he  can  proceed  apiinst  tlie  reporter. 

AjhI  the  ivascHi  for  that  is  tliat  we  would  like  to  pnt  the  bnrden  on 
the  iKM^smi  who  wants  to  bivach  the  privile^re,  rather  than  the  otlier 
way  aromuK  I  wouhl  like  to  snjj:^(*st  S(Mnetiiin}j:  alonjr  that  line  to  the 
ehninnan,  lHM'ans<»,  as  yun  know,  jnst  calling  a  iv])orter  befoi-e  tlic 
j^iand  jury  is  often  enough  to  blacken  his  reputation  aiul  destroy  his 
capacity  to  fni'thei'  cover  the  stoiy. 

Senator  Ekwix.  I  think  that  was  well  ivcojrnized  by  the  U.S.  Conrt 
of  ApiJoals  in  tlie  Vahlwell  case. 

Senator  Moxoalk.  ^'e.s,  sii*. 

Senator  Ekvin.  I  woidd  certainly  ujrree  with  you;  it  is  not  much 
value  to  ^nve  the  man  a  ri<Lrht  or  privlle^^  unless  yon  have  the  nroeednre 
1>V  wliich  tliat  ri^jlit  or  privilejre  can  )je  asserted  and  prot(»ited.  Senator 
Iveiiiiedy. 

Senator  Kkxnkov.  Tliank  von  very  iiuiclu  Mr.  Chairman.  I  want  to 
commend  Senator  IMonthile  for  his  statement  and  his  conipi-eheusive 
testiiiKiny.  He  has  obviously  jfiven  this  a  ^ivat  deal  of  thought  and 
consideration,  and  we  weleoliie  ins  testimony  Iwfore  tiu»  snbconiniitteo. 

I  was  interested  in  one  of  the  features  of  yonr  proposal.  Senator 
Mondale,  and  that  was  the  qualiHcation  tliat  yon  phu*e  in  terms  of 
imniineiit  danger  of  foivijrn  a^givssion  or  espionajjj(»  or  threat  to  liuiiiaii 
life. 

I  was  jnst  wonderin^jc  in  your  ix»view  of  tiie  history  of  tlie  whole 
issue  whether  you  felt  that  in  tiie  past  situations  which  did  involve 
the  threat  to  national  security  or  human  life  or  even  espi(nia^«  that 
tlieix'  has  been  any  itjluctanee  on  the  part  of  a  ivs{Kmsible  journalist 
to  ifune  forwanl  with  that  infonnation  and  to  indicate  that  infonna- 
tion  to  the  appmpriation  law  cnfoiwment  authorities  \vUich  would 
warrant  your  qHalification  on  the  al)Solute  privi!ejre  in  this  particular 
ai^ea? 

Senator  Moni>ai.r.  1  would  have  to  say  that  I  know  of  none,  but 
one  inijirht  occur.  Senator  Tuiiney  said  he  was  keepin^r  au  open  mind 
on  the  issue  of  whether  it  sliouUrbe  au  al>solutc  proti^ction  or  qualified 
ill  some  way. 

I  would  say  I  am  keeping  an  open  mind  inthesamodh'ection. 

If  you  I'ead  tlic  definition,  the  exci?pt!ons  are  very,  very  rare,  very 
piwisely  defined,  and  could  only  be  raised  in  the  most  extreme  clr- 
cum.Htauces.  It  amounts  to  veiy  nearly  au  absolute  privilege  Ixicuuse 
the  Government  would  have  the  burden  on  its  own  to  go  into  court, 
with  the  burden  uwn  it^  with  very  clear  evidence  required,  that  they 
must  prove  tliat  tJie  disclc^ure  ok  sources  is  essential  because  of  an 
iumiinent  danger  of  foreign  aggression,  of  espionage  or  the  tliHMit  to 
human  life,  which  cannot  Iks  pn*vented  witliort  disclosure  of  the  in- 
formation or  source  of  information. 
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Jnothor  wnnU,  itisu  vi»it,  wvy  lituitecl  oxcTptioii*  1  mi^^bt  Ih'  willing: 
to  Jiiuciul  ovfii  lluit.  Hill  it  hthmmI  to  ino  in  |Ik)m»  r.\lrniu»  vnsvs  wIumi* 
it  r(MiM  he  nIh'pMl  llu»  Nuliou  s  scnirilv  was  Jil  sljikc,  or  luininii  lil'r 
wnH  in  jro()ai'(rv,  that  \\v  lui^lit  in  tlioso  liinitrd  oim^.s  |H*niiil  an 
r.xrrption. 

Uut  as  I  SM\>1  am  ihM  u'(mIiI(mI  tothat. 

Sriialor  Ki'.NNi'ny.  As  yon  sayso  cl()(|ntMj||y  yonrsrll",  ohvinnsly  what 
yun  aiv  inlorrslrd  in  lin^lin^  \uw  is  an  o.\lirnu»ly  narrow  aroa,'  iuu\  I 
for  one  wonhl  frrl  roni|)h»lply  coniforlahh!  hy  the  way  that  von  mi^riit 
iuterprrt  thoH»-  provisions,  Von  Iniyo.  ^ivi«n  the.  intcrprotallon  that  is 
plarnlf  for  rxanipk*,  hy  thi*  achninistralion;  th(Mjn(^'i|ion  of  national 
Mvnrily  (mi  the  IVfila^ron  Papers-^-whrthrr  tf>  protect-  a  very  narrow 
aivn,  as  yon  nii^ht-  >'n^^est  here,  we  are  ei-eatm^r  a  sitnatiini  which 
those  who  want  to  fnrlher  restrict  the  free(h)ni  of  the.  pre.ss  nii.Lrhl. 
nw?  those  exceptions  to  dampen  nv  chill  in  etVecl  the  role  of  a  free 
press.  I  can  tliinU  of,  for  example,  perhaps  the  reportin^r  on  various 
exiivmisi  ^ronps  in  the  I'niled  Stales.  \\v  are  heller  oil*  havin«r  that 
information  ont  in  the  pnhlic,  the  pnhlic  aware  (»f  varions  activities^ 
and  I  conhl  see  where  perhaps  there  nd^dit  either  he  a  reluclance  wilh 
this  kind  of  (pnililicalion  eillu»r  hy  a  reporter  or  certainly  hy  eillier  an 
infonnant  or  an  editor  to  move  ahead  and  pnhlish  thal'story.  A^nnn, 
We  can  conn*  hack  to  the  ((nestion  whether  the  pnhlic,  is  liot  hetter 
siM'ved  hy  havin«r  that  kind  of  iiifornialion  ont  and  the  American  peo- 
ple* aware  of  thes<»  kinds  of  danmM-s,  rather  than  helow  tlie  snrface, 
whether  we  rnn  into  the  kind  of  pnthlems  that  is  sn*r;r**sted  hy  Jn-tice 
I)r)n<rhis:  that  sooner  or  later  any  lest  wliich  provides  less  than  a 
hlanket  protection  to  police  associations  will  he  twisted  and  relaxed  m) 
as  to  provi(h*  virt  nally  no  protect  i(»n  at  all. 

Senator  .Mo\o\i.i:/l  am  very  anxions  thai  when  we  do  onr  joh  in 
this  Con^nvss.  and  1  hnuo  we  do.  We  do  it  well  and  we  do  it  in  a  way 
whi«'h  very  clearly  and  niupiestionahly  protects  newsmen  in  their 
lilemllv  sacn^l  fmiclion  of  ^raiherin^r  news  nod  lelli^i^  what  is  ^roinif 
<in  in  American  life.  That  is  the  whole  reason  1  intro<lnced  the  hilh 
We  tried  to  define  tlios**  exceptijuis  in  a  very  precise,  limile<l  way.  'I'he 
hnrden  is  on  the  (lovernnuwit.  It  is  n(»l  their  dejinition.  'l*hey  ]iav(*  to 
jro  into  conH  and  prove  titat  they  neecl  the  infjuniation  heea'nse  there 
is  an  innninent  dan«^*r  of  finvi^n  a;r;;n'ssion  or  of  espiona<re  or  there 
is  a  thivaf  to  hnnin/i  life,  whn-h  eannot  he  pr<'V(»ntod  without  dis- 
chMoe  of  the  infjo'nnition  or  the  MMireir  n{  inHnmation  tliatthcy  want. 

Now.  if  the  snlM*(Hnmittee.  after  npon  d(*ternnnin^  this  tpiestion, 
decideslhal  that  is^'oin^Mo  Ihmi  loophole,  which  jeopar<liz(S  tlu»  Huu*- 
tion  of  flu*  newsnuin.  I  wjudd  he  {perfectly  willin*^  to  see  it  dropped  he- 
i'ans4»  theess<«nlial  need  is  to  protect  the  pnhlic. 

.<ena1or  Kuvjn.  \  nppnvinleyoijr  ivsjnmse.  I  think  it  nii^dit  he  vahi« 
aide  for  ns  in  (he  eonr.<t»  of  these?  hearuijL'^i  to  look  ut  what  (he  "track 
ivconl"  of  (he  pr<»ss  hus  Ihto.  I  have  not  seen  (o  date  (he  press'  abuse 
of  its  function  which  woidd  justify  .some  of  the  cpialilications  wlncli 
yousu^^*.<t.  Hut  I  suppo.^Mt  isdehatahle. 

I  think,  a.syoa  poojt  out,  it  is  sometliin'r  that  we  can  (h'velop  in  the 
coni>^»  of  these  hearing's. 

Finally,  Senator  Mondale.  I  not  lee  that  yon  aresnhnnttin«r  with  your 
(e^linmny  n  detailed  jnstilicati(m  of  the  Vonstitntionality  of  Federal 
h'irislalion  which  I  think  will  he  helpful  and  us(»fnl  tons. 
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Is  it  your  IVcliu'i:  niul  impivssion  lluit  miU'Ss  have  i\i  Irast  sonu' 
Fi'dcrnl  slaldU'  Iwiv  i\\nt  \v(»  niv  <:oin«r  in  run  ]n\()  n  .situation  wIwav 
(liU'iTi'ui  Slatr  jurisdidions  mi^'lit  liuvu  dillViviil  laws  with  diUVr^'iit 
iiihTprt'lations,  which  mii^hl  posii  I I'cuibh'.sojne  IviiuLs  f)l*  pr()l)h'iiis  lor 
reporter  in  oiu'  State  versus  Muother.  An  iuroi-inaui  will  wou- 
iliM-iuLi"  whet  hiM*  he  is  ^'oinu'  to  he  uiKh'r  t  he  State  hi  w  or  t h(!  Feih'ral  hi w 
when  he  ixives  in  format  ion.  Not  only  do  we  have  the  authority  in  the 
1st  and  Jlth  anieudnieiits,  the  Conuneive  chuise,  a  neeessary  and 
propiM-  chnisi'.  hut  it  is  iiupoi'tant  for  ns  to  move  il*  we  are  really  ^'oiny' 
i(;  eliminale  the  pf)lejiliality  for  all  hinds  ol*  aml)i,i:*nities  in  this  ai'ea. 

Seuatoi*  Moxoam;.  1  indii've  this  is  very  important.  1  oriu'iually 
thouii'hl  of  le«:islation  simply  applyiui»'  to  the  Federal  level  iuit  then 
it  hei'ame  (jnii'kly  appaieiit  ilnii  more  and  in<n*eoj'the  instances  of  re- 
porters l»ein<>;'  jaile(l  are  occnri'iu^'  at  tlu^  State  and  local  level  than  at 
the  Feileral  K'N  i'l.  alt  houii'h  it  is  occurrin*:"  at  all  levels.  1  can't,  think 
of  any  national  interest  that  is  more  important  than  the  free  flow  of 
informat  ion. 

A\'e  ari'  M'l'inn'  some  impressive  el  forts  at  the  State  le\*el.  Foi*  ex- 
am pk*  the  (lovernor  of  my  own  State  issued  a  special  njessa^ue  ealliui:" 
foi'  a  State  newsman's  shield  i)ill.  '^'et  the  variety  of  such  h'a'islation 
tliui  c<ni}{{  occnr  at  Sttid*  )(M'e).  /he  niitn})vr  ol'  Stide.s  tliht  iiu^'lii 
not  act,  ami  tiie  months  ami  years  tiiat  miu'hl  tjdvo  for  theni  to  act, 
have  convinced  me  thai  we  iieeil  a  Fedei*al  statute  which  establishes 
slantlanls  in  Fi'ikM'ai  and  State  anil  local  tribunals. 

If  we  donY  do  that,  thi.^  will  Ik?  another  ^wwl  area  of  vau'ueness. 
If  a  reporter  can't  be  hauled  bcl'in*o  a  Federal  «ri'aiul  jury,  a  crafty 
local  pro.secutor  or  local  leirislator  who  is  i)Hended  by  what  is  <i"oin;i* 
on  niiirht  vei-y  easily  find  a  State  point  of  jnrisilictioii  and  haul  him 
ben)i*e  aiiothei*  nrand  jm\v. 

As  I  said  earliei*,  I  doirt  think  that  leuislation  whic  his  va<^ne  docs 
us  any  <!:o(Hk  because  what  we  arctalkin*);  about  hci*e  is  not  protecting* 
a  newsman;  we  ai*c  talkin<2:  about  cnconra^i-in^^  peo[)le  with  vital  iii- 
foi'uuition,  the  public  news,  to  feel  fi*ee  that  if  they  toll  a  re[)ortor  they 
will  be  fi-ee  fi'oni  intinndation  nud  barrassmeut.  If  it  is  vague,  no 
repoi-tei*  can  tell  a  source  that  that  is  the  case. 

We  have  bad  instances  wbicb  show  the  need  for  this  protection. 
In  one  case  a  welfare  mother  ^\']\o  bad  evaded  and  violuted  welfare 
laws  bad  a<rreed  to  talk  to  one  of  the  network  newsmen,  providuig  lier 
name  was  kei)tconfidcntiab 

This  is  something  the  public  ought  to  know  becau.se  the  public  uioju'y 
is  involved  in  this. 

When  she  M-as  appj-oached  she  said,  ^'Can  I  l)e  sure  no  oiie  will 
kiu)w  my  miiuo  ?" 

Ami  the  reporter,  in  fairness  to  her,  said,  ^"Lct  me  check  and  I  will 
call  you  back.'' 

He  called  ber  back  and  said,  "T  must  tell  you,  in  all  lionestv,  ^vo 
camiot  <jjuarantec  you  that  we  can  protect  your  identity.*' 
"Well/' she  said,  "Tani  not  going  to  talk,"  ^ 

And  this  api)arently  is  going  on  through  all  Govenunent.  When 
you  have  people  as  distinguished  as  Dan  Katber  and  James  Keston  and 
many  other  top  reporters,  saying  tliey  liavo  never  seen  people  clam- 
ming up  the  way  they  are  now  and  refusing  to  talk,  it  means  that  all 
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ilijoiigli  Goveruniont,  all  tluongli  American  life,  sources  are  afniid 
to  tell  what  tJie  public  needs  to  know. 

And  unless  we  can  deal  Avitli  this  problem  clearly  and  unquestion- 
ably, I  don't  think  we  have  dealt  Avith  it  at  all. 

Senator  Kkxm:i>v.  Just  a  couple  of  linal  points : 

1  suppose  the  law  is  quite  clear  on  the  whole  cjuestion  of  libel  now. 
as  1  think  Senator  Gurney  outlined  briefly  in  his  opejiin*^  conunents! 
1  f  we  are  going  to  charge  that,  that  is  a  fim<.tiou  of  legislative  action. 
JjuM  suppose  if  wo  put  into  any  legislation  the  exception  of  libel, 
wliicli  luis  been  suggested,  Avould  you  be  concerned  that  there  iniyht 
be  those  wlio  Avonlil  in  elVeot  get  into  a  court  of  laAA'  on  tlie  question 
of  libel  and  reach  on  into  a  reporter's  souR-es  on  the  allegation  of 
libel  and  that  this  may  vejy  well  provide  sort  of  another  rule  Avliich 
would  be  sullicicntly  expaJidod  or  broadened  to  again  tlireaten  the 
infornuitioni 

Senator  MoNDAiiK.  Anyone  eaji  bring  a  libel  action,  and  if  you  have 
a  libel  exception,  they  can  bi'ing  it  on  tiie  most  specious  gi'ounds,  liold 
depositions,  foive  disclosure  of  identities,  and  drop  the  cnse. 

So  I  think  if  you  have  a  libel  exception  in  there,  you  have  passed, a 
bin  aiul  then  driven  such  a  big  loophole  in  it  that  you  nullilied 
its  eifect. 

I  asked  a  promineiit  attoi'uey  from  Chicago,  A.  Daniel  Feldman, 
Avho  has  extensive  experience  iii  libel  matters,  whether  he  thought 
a  newsinau's  sliield  bill  Avonld  fundamental]}'  adversely  alfect  Avliat 
is  left  of  the  libel  laAVS,  and  he  said,  "No."  I  woa3d  be  glad  to  submit 
for  the  record  the  memorandum  Avhicli  I  received  from  liini  on  this 
subject. 

Senator  Kkxnedy.  Thank  yow. 

I  Avoidd  liope  as  yoii  had  your  exchange  witli  tlie  chaii'man  that  you 
give  us  the  benefit  of  a  judgment  about  ^vho  is  a  noAVsman,  I  think  this 
is  going  to  be  one  of  the  real  cliallejiging  questions. 

There  liave  been  a  number  of  different  suggestions.  But  obviously, 
again,  yon  have  given  us  some  help  already  in  your  testimony  here 
this  morning,  but  I  think  to  the  extent  that  you  have  given  thouglit 
to  this  question,  and  you  could  giA^e  us  the  liasis  of  your  judgment, 
I  think  that  Avoiud  be  of  great  value, 

I  can  tell  your  oavu  thought  process  in  this  consideration  ha.s  gone 
into  it  and  it  is  going  to  be  one  of  the  most  troublesome  areas  and  we 
appiwiate  your  help. 

Senator  Mondale.  We  are  anxious  in  the  pro]Dosal  that  Ave  haA'c  iri- 
troduced  to  define  the  bill  broadly  enough  to  include  all  legitimate 
reporter  inquiry,  Avhethei-  pi'inted  or  media,  but  also  including  au- 
thoi*s  and  opinion  Avriters.  I  think  it  is  important  that  we  cover  the 
whole  area. 

Senator  Kennedy,  Wlmt  about  scholars  ? 

Senator  Mondalb.  That  is  one  of  the  toughest  parts  of  this  issue, 
and  I  Avould  hope  that  the  committee  Avould  give  that  question  rcvy 
serious  consideration. 

I  recall  ^vhen  the  Senator  from  Massachusetts  and  I  inquired  of 
the  administmtion  AA^hether  aa-c  Avei*e  sending  ainns  to  Pakistan  Avhile 
Pakistan  and  Bangladesh  were  engaged  in  bi*utal  ciA'^il  Avar.  The  of- 
ficial answer  on  four  separate  occasions  was:  No,  we  are  not  sending 
any  arms  to  Pakistan. 
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Oil  I'oiU'  supnnite  occasions  m'c  were  told  spccilically,  ck»iir]y,  and 
iniC(|uivocaily  tknt  we  need  have  no  fears.  1  xeiueniber  saying*  puOiicly 
1  was  ;j;lad  to  see  the  administration  was  staying  out  of  this. 

I'Jien  au  enlerpnsin<>'  reporter,  based  on  a  lealc,  went  up  to  the  Mew 
York  Jlarbor  and  loujul  tJu'ee  ships  beiJig  loaded  wjtJi  anus  to 
l*aKisian. 

iS'ow,  tJiafc  is  tiic  typo  of  deceit  we  are  dealing  ^vith  here.  This  was 
a  bipartisan  letter,  1  tliink  some  IT  fcieiiators  wrote  tlie  titate  Depart- 
ment.  Yei  tlie  tendency  of  Government  is  to  cover  up  and  even  \o 
deceive  itself,  and  to  try  to  avoid  cnibarrassiiieJita  Tiiis  is  precisely 
wli}-  we  need  a  searching  free  press  and  media  there  to  chaUonge  them 
and  to  make  the  f  aets  known  to  tiie  public. 

Senator  Kknnkdv.  i  want  to  tiiank  you  very  mueli  lor  yoiii'  com- 
ments. 

/!)enator  Ein*ix.  Senator  Tminey. 

yenator  Tuxnkv.  TJiaiik  you,  Mr.  CJiairman.  j\lost  of  the  ([iiestioiis 
and  issues  tluit  1  luid,  you  covered. 

i  M-oiiId  like  to  compliment  Senator  Mo  i  id  ale  on  his  testimony.  1 
think  it  has  been  very  excellent. 

1  perceive  tJiat  the  qualification  that  you  would  liave  in  your  legis- 
lation is  similar  to  the  qualification  expressed  in  a  dissenting  opinion 
I>y  Justices  Stewart,  Brennan,  and  M^arshall,  in  the  Bvmizbuvg  case, 
tiiat  under  certahi  circnnistanccs  the  tangible  need  to  Icnow  the  truth 
about  the  crinjijjal  activity  on  libelous  matter  or  national  security  is 
more  im]>or(aiit  than  tlio  tangible  but  tlieoretical  chilling  eH'cct  on 
sources. 

Did  you  intend  to  have  your  qualification  appear  to  be  the  same  as 
expr(NSSed  in  the  dissentiug- opinion? 

Seiiator  MondaivK.  In  my  original  proposal,  we  did  draw  on  tliat 
language,  and  then  upon  reflection  ^vc  decided  it  was  too  vague.  The 
language  in  the  opinion  ^vas  "compelling  aud  overriding  national  in- 
terest,'' which  is  a  very  general  standard.  We  changed  that  so  that 
procedurally,  the  Government  must  go  get  an  approval  from  an  in-, 
dependent  court  in  ovrler  to  issue  a  subpena,  with  the  binxlen  on  thc^nn 
S(*.cond,  the  standard  must  be  among  other  things,  that  there  exists 
an  imminent  danger  of  foreign  aggression,  of  espionage  or  of  a  threat 
to  human  life,  which  cannot  be  prevented  without  disclosure  of  tlu^ 
information  or  source  of  information. 

We  got  much  more  specific,  on  a  far  more  limited  exception,  than 
did  the  opinion  to  which  you  make  reference. 

Senator  Tunnky.  One  of  the  thiuo-s  that  has  disturbed  me  about 
the  Go\-ernment's  policies  of  ehifisifying  information  is  that  whereas 
a  person  who  is  working  down  in  the  lower  echelon  in  the  Fedei-nl 
h\\vQ,nni)ri\cj  could  be  prosecuted  for  revealing  information  in  a  classi- 
fied document,  if  the  head  of  the  Department  or  the  President  of  the 
Tuiited  States  re^•eals  that  very  same  information,  it  is  accepted  simply 
as  giving  the  public  access  to  additional  knowledge  aud  information 
about  what  is  going  on. 

I  recall  at  the  time  of  the  Caldirell  decision,  reporters  were  sub- 
mitting aflidavits  saying  that  they  liad  lieard  Presidents  re\-eal  infor- 
mation that  was  classified  up  nntil  the  tune  it  was  revealed,  and  that 
it  was  almost  always  done  for  the  purposes  of  exploiting  the  Presi- 
dent's point  of  view  and  trj'ing  to  convince  the  public  that  his  point  of 
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view  was  coiToct.  Do  yoii  hixvn  i\uy  MioiighLs  on  tl)a(-  as  it  rol;il(\s  (o 
this  issue? 

ScMJafoi'  MoNDAi.K.  I  don't  kuo\v  how  you  protect  or  priM  Out  a  top 
echelou  exeeufive,  from  tlie  Presidoiit  on  down,  from  disclosing'  infor- 
niatiou  whieli  his  own  elassincatiou  system  prohibits,  or  of  donyinii' 
Jiiiu  the  ri^'htto  pnnisli  soniooue  else  for  doinjii-  whnt  lie  just  did.  There 
Uiay  be  some  way  of  getting  at  that.  I  wish  there  were,  l)i]t  i^oue  eomes 
to  mind. 

I  think  one  tliin<^'  is  clear,  and  that  is  that  i)ul)lic  oflicers  in  the  lower 
levels  ol'  (loverniuent  who  re\'eal  fundamental  farts  or  '-riticisius  of 
Governineiitj  ai  c  often  pn]us]ied  in  most  dramatic  way.s. 

Mr.  Fitz^'or-ald  told  the  Joint  Keonomie  Committee  that  the  (TjA 
airplane  cost  billion  -more  than  the  (lovernment  said  it  did.  lie  lost 
hit5  job.  They  lirst  sent  him  to  Thailand  to  inspect  bowlinii"  alleys,  \vhen 
ho  had  just  received  a  letter  ol*  commendation.  1  am  told  he  was  one 
of  the  most  <^ri'ted  act'oujitants  ami  f()Jit/*act  appraisers  in  the  Air 
Force. 

When  Sori>-cant  Lonuie  Franks  said  that  (ienei'al  Lavelle  had  a  pri- 
vate air  war  goiu<«*  on  in  Southeast  Asia,  he  went  fi'oin  a  trusted  stall' 
position  to  a  cotl'ee  shop,  and  was  then  removed  evou  fi'om  there  on 
the  f>TOunds  tliat  he  had  personal  ity  problems. 

When  Gordon  Rule  of  the  Navy,  an  old  trusted  employee,  came  up 
on  the  Hill  and  said  some  unflatteriiin-  thino-s  about  some  ot  the  con- 
ti-act  piocedures  over  theve,  he,  too,  was  tvansferi*ed  to  a  meaningless 
job. 

That  is  the  situation,  I  don't  mean  it  iji  a  partisan  sense,  because  I 
tliink  it  hap])ens  under  too  many  govenuncnts  and  under  both  polit- 
ical parties.  We  don't  like  to  have  the  truth  come  out;  we  would  like 
to  have  it  our  way,  paint  our  own  canvas,  have  one  oflicial  version 
and  that  is  what  ttie  people  have  to  take.  That  is  vc\iy  ^ve  need  a  vital 
news  source,  and  that  is  why  we  need  to  protect  tlie'riglit  of  insiders 
to  leak  information  that  the  public  needs. 

Senator  Tunxi:y.  That  is  my  feeling  too.  I  feel  very  strongly  that  if 
these  at  th  »  very  top  can  manage  the  leaks  so  that  their  point  of  view 
is  expressed  publicly,  in  order  to  pick  up  public  support  for  their  point 
of  vieAv,  wh}'  shouldn't  we  pj-otect  a  newsman's  source  if  that  source 
is  a  person  who  is  giving  to  the  public  the  truth,  irrespective  of  the 
fact  that  at  times  it  may  be  very  embarrassing  to  the  aduiinistration. 
Thank  you. 

Senator  MoxDALK.  Any  administration? 

Senator  Tuxxky.  Any  administration.  As  a  matter  of  fact,  in  the 
Caldwell  case,  they  were  talking  about  Democratic  Presidents  leaking 
information. 

Senator  Mondat.e.  That's  right. 

Senator  IvExxEur  [presiding] .  Senator  Gurney. 

Senator  Gtmx^EV,  Just  one  question  on  the  libel  subject.  It  isn't 
your  thought  if  a  public  oflicial  has  been  libeled,  that  he  shouldn't  be 
able  to  sue  for  libel  and  recoN^er  if  the  libel  is  there? 

Senator  Mox^i>atj:.  Yes;  if  I  understood  your  opening  remarks,  you 
were  talking  about  the  possibility  of  changing  the  Federal  libel  law  as 
it  affects  the  right  to  sue  as  a  distinct  issue  from  the  newsman  shield 
legislation? 
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I  Jim  submitting  for  tlio  I'ccorcl  a  brief  j)R»purcd  by  a  very  distin- 
^nislied  libel  attorney,  A.  Daniel  Feldmaii,  in  wiiieU  he  says  \\o  doesn't 
think  a  newsman's  shield  bill  will  really  affect  the  question  that  you 
raised.  It  is  a  sei)arate  issue,  and  I  will  submit  that  for  the  record.  * 

[The  document  veferi'ed  to  is  printed  in  the  appendix.] 

Senator  3Ioxix\ix.  What  I  fear,  Senator  Gurju^y,  is  that  if  you  make 
a  libel  exception  to  the  shield  law,  as  yon  know,  under  the  rules  of 
civil  procedui-e,  anybody  can  start  an  action,  thouij^h,  under  rnh  11, 
there  are  certain  professional  i-estrictions  that  are  very  loose.  Yon 
can  .start  an  action  and  then  the  authority  to  take  depositions  and  intcr- 
jogatory  follows  und(M'  the  I'ule  and  yon  can  force  disclosure  of  these 
sources' ami  infonnation  in  that  way  and  then  drop  the  lawsuit. 

So  if  you  want  to  assure  people  of  confidentiafity  of  sources,  it 
seems  to  I'ne  under  the  shield  legislatiwn  you  can't  have  that  exempt.  But 
thnt  doesn't  deal  with  your  question. 

Senator  Giunkv.  ^*o;  1  would  a«:i*cc  tliey  aixi  two  separate  things, 
although  I  do  think  the  responsibility  for  I'epoiting  is  all  wi-apped 
up  iji  what  we  are  talking  about  now.  I  think  all  of  us  in  public  oilice 
have  had  juunerous  examples  in  our  own  personnl  lives  ns  well  as  those 
of  our  colleagues  where  we  kjiow  there  ai'e  stories,  "sources  say  Senator 
Mondale  and  Senator  Gurney  and  Senator  Kennedy  did  thus  and  so,-' 
and.  we  know  we  never  did  any  such  thing.  In  fact  wc  may  not  have 
been  thci-e. 

These  are  points  I  was  talking  about  in  the  openhig  statement.  Take 
^  look  at  some  of  those  problejus  along  with  tJiis  because  they  arc 
\vnipped  up  in  the  question  of  pi*otediing  novs  sources. 

Thank  you. 

Sienator  MoxDALK.  Just  oi^e  point,  if  I  might  ;  I  don't  believe  tliat 
there  is  much  that  we  could  or  should  do  about  i*espo)isible  ixjpoiting. 
My  im^ml  opinion  is  that  the  inedia  are  quite  i-esponsible,  though  1 
have  seen  some  iri'e^ponsibility.  I  think  the  most  responsible,  j^alanced, 
soasojied  repoiters  and  coluimijsts  niid  iio\vsi^ap^^  an^  news  btitlets 
oyer  the  long  inn  tend  to  gain  tlie  most  confidence  aiid  respect.  Irre-  • 
sponsible  oiie^  do  not  and  I /i^ould  certainly  hat^  ti)  set  up  or  sen^e  on 
a  political  body  that  passed  pa  ttife  re^^  of  newsman. 

I  tliink  that  >ve  shpidd  depend  ui^n  the  fpi-(?es  oi  truth  rather  than 
political  forces  to  bear  npon  them/ But  J  tliat  ans\ve]r  witli  a  little 
reluctance  beqause  I  dont  kii^iw  exactly  wliat  proposal  you  have  in 
wind.  . 

Senator  Guiik^:v.  I  woidd  make  .a  comm^it  oji  that.  How  cqu  you 
get  to  the  tiiith,  so-called,  if  ypu  have  a  siiuatioh^  as  is  tlie  case  today, 
m  most  major  news  centers,  Svhere  both  tlie  morning  aiid  ajFtenioon 
papei^  haA'e  the  same  o>vners? 

Senator  Mpnpale.  That  is  why  I  ^aid  I  was  i*e]uctaht.  If  you  are 
getting  at  monopoly  of  neA-vs  omierehij^,  X  flunk  tliat  i$  good 
issue tp.^tiutor   •  ^  /  ■ .  '•  ■;■    •  ■ 

Senator  GuRNEr.  Well,  this  is  aiiotlier  issue  all  wrapped  up  in  •what 
.  we  am  discussing;  \  ,  ,  ,  --.^ 

We  d<>have  a  iripjippoly  of ^n^  newspaper 
field  ^id  in  many ;  ;tliere  is  d 

monopoly  3^ou,«iti4;  iget  at  the  tratli  because  tlierje  isn't  any  competing 
news  organ  to  get  at  it,  at  least  in  tlie  newspaifer  fi^ld.  Thei^f  ore,  I 
think  the  question  of  responsibility  again  arises  and  ought  to  be  dealt 
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Wil  li.  TluMV  stvjiis  h)  1)0  110  wjiy  of  pjitroHiii.ii'  l  h(»  I  nUli  ol'  wluit  is  writ- 
Ic/i  nbout  jt.  [)iib!ic  o/iioiiii  or*  for  that  iiiait(»r  sonjobody  wlio  isiTt  n 
puhlic  ollieiul,  Uh:uusc  ho  is  just  as  'nnportant  us  (hoso  who  l\ol(l  pnhWr 
ni]\c(\  I  woiilcl  ttMid  to  iiixivi^  with  yon  tUnt  )  ( you  can  .nvt  (ho  (  rutii  tiio 
piiblir  i.s  nhk'  to  judov  th(;  truth  by  itself,  as  thoy  n\v  "in  political  cam- 
pain-iis.  whcrii  both  cnndiclatcs  arc  sayiii<j:  wliaY  they  bidicvo  in  and 
also  I'xactly  what  is  (erroneous  in  what  the  other  person  says.  It  is  so 
often  tiie  ease  that.  tluMV  is  no  way  of  ^>vttinn^  at  the  truth  really.  AVe 
)iav(»  fjiinierons  iiistanei's  wheri^  not  i'\"en  retractions  are  priuteiL  e\-en 
Ihonij-li  (  lie  nu'dia  knows  that  error  was  niadi*. 

So  I  do  thinlc  that  j)e}'h{)ps  we  could  look  into  (he  rcspou.sihilitv 
rispect. 

Senator iS I OM)A UK.  ^'es. 

Senator  .Kknnkdv.  Thanic  you  very  niuclu 

Senator  Cranston,  we  welcome  you.  Our  distinu'uished  chairnum  l\as 
bce/t  called  out  oF  the  hearin,*:*  room  f(n*  just  a  moment  but  I  know  he 
wanted  to  e.xteiul  a  warm  welcome  to  you.  Von  have  i)rf)\'ided  .i»'n>at 
U'adei'ship  in  this  whole  area  a;ul  yon  iiiivc  j^wwu  a  /iJ-eat  deal  of  con- 
si(hM'ation  and  we  are  lookiiiii'  forward  to  your  conuiionts. 

STATEMENT  OF  HON.  ALAN  CRANSTON,  A  U.S.  SENATOR  FROM 
THE  STATE  OF  CALIFORNIA 

^  Senator  ( ■laxs-rox.  I'haulc  yon  very  inuclu  ^fr.  Chairman.  I  am  de- 
li.<;-htcd  to  l.)e  with  yon  nml  the  menib'ci's  of  tlie  committee.  1  am  pri\"i- 
le,iivd  to  be  luM'e  today  to  testify  on  the  iun>d  for  cono-ressional  action  to 
protect  ]iews  sources  and  infoViuation  ol)tained  by  the  media  agaiiist 
conijuilsory  disclosure  in  Federal  and  State  proeoeclings.  Ou  January  4, 
.1  introdneed  S.  158  on  behalf  of  the  Amerieau  New.spa])er  Publislicrs 
.\s.sociation.  That:  bill  embodies  the  principles  and  objectives  which,  I 
belie\-e,  are  indispensal^le  elements  of  the  legislation  which  your  sub- 
conn)iittee  and  the  full  Judiciary  Committee  should  report  to  the 
Senate,  and  which  the  Congress  should  enact.  Nothing  less  than  the 
freedom  of  the  press  in  our  society  is  at  stake. 

For  a  society  to  be  truly  fi*co  it' must  have  a  press  that  is  truly  free. 
'I'he  first  amendment  is  not  a  piece  of  special  interest  legislation  for  the 
news  industries.  Ifc  is  rather  a  governmental  giiarnntoe  to  a  free  people 
without  which  they  could  not  remain  free  for  long. 

0)ie  of  tJie  fundamental  services  that  a  free  press  i*eudei-s  to  a  fi*ee 
people  is  to  watchdog  the  vai'ious  levels  of  go\-ennncnt,  the  oflicialdom 
and  the  bureaucracy  who  handle  tlie  people's  money  and  wlio  wield 
uwesonie  powers  over  people's  lives  and  freedoms.  The  press  in 
America  has  amply  lived  up  to  that  responsibility. 

Hardly  a  day  passes  witliout  some  evidence  of  public  or  private 
hanky-pa^dvy  or  worse  being  exposed  by  the  pi^ess  somewhere  in  our 
country.  Tiiese  stories  are  ba.sed  in  large  part  on  confidential  tipsters 
who  couihni  what  the  I'eporter  has  learned  from  other  sources  or  wdio 
lead  luni  to  new  revelations.  Without  those  leads  nian^^  of  those  stories 
might  never  liave  been  written.  And  many  of  the  criminal  indictments 
and  convictions  that  followed  those  \stories  might  iiever  have 
happened. 

As  a  former  con-espoiulent  for  the  old  International  News  Ser\-icc, 
1  knowj  and  most  newsmen  agree  witli  me,  that  confidential  sources 
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arc  iiulispcDsiblc.  But  tlic  U.S.  Supremo  Court  last  Juuo  i29  ruled  in 
c/l'oct  tluit  tJic  press  in  our  couutry  does  iu)t  ])ossoss  au  inhei-eut  lii'st 
aincMidmeiit  ri«2:lit  to  witlvliold  couHdeutial  ini'oi'uiatiou,  nud  that  a 
reporter  may  t  lie  re  Co  re  be  jailed  if  lie  refuses  to  disclose  information 
demanded  by  a  eourt.  But  Justice  Byi'on  AAMiite,  wiio  ^vrote  the  r> 
to  I-  ma  jority  opinion,  invited  coni^ressioual  response.  lie  pointed  out 
that  nohvithslanding-  tJie  Court's  feelin<>'  in  tiie  matter.  Con<rress  has 
freedom  to  determine  wlietlier  a  statutory  newsnunrs  privilege  is 
necessary  and  desirable. 

But  by  no  u\eans  does  evei'yone  favor  congressional  action  at  this 
time?,  if  evei'. 

'J'ho  administration,  thoiigli  I'elnctantiy  wil]in<>'  to  accept  some  quali- 
fied bill,  thinks  the  press  should  put  ils  trust  totally  in  the  selT- 
I'cstraint  of  tlie  J\istice  ])epartment  and  rely  on  tlic  Attoj-ney  Gen- 
eral's .iruidoliues.  Those  are  the  guidelines  wliich  the  Attori\ey  Gen- 
eraFs  OHice  imposed  on  itself  in  August  1070  in  response  to  a  growiijg 
concei'ii  of  the  jicws  media. 

That  concern  ai'oso  from  a  spate  of  Federal  grand  jury  subpcnas 
earlier  tluit  yeai'.  Tlicy  included  subpenas  served  on  Thvie.  L'^fe.  aj)d 
Nev>week:  the  four 'major  newspapers  in  Chicago,  and  the  now 
famous  subpena  for  Earl  Caldwell  of  the  New  York  Tlm.cs,  which  led 
to  last  June's  landmai'k  decision.  Daring  19(19-70,  the  networks  were 
served  nu)re  than  1^)0  subpenas. 

In  my  opinion,  tlie  Attorney  GeneraVs  guidelines  are  a  i-ather  shaky 
stair  for  an  indepeiulent  press  to  rely  on.  True,  they  restrict  somcAvliat 
the  use  of  the  subpena  power  against  newsmen — but  only  somewhat. 
And  only  for  as  ]ong  as  any  particuJar  Attorney  Genei'al  wishes  to 
keep  them  in  effect.  AA^orse  3^et,  the  guidelines  implicitly  legitiniizc 
goveriunental  powers  over  a  free  press  whicln  in  my  view,  the  Govei'n- 
ment  should  not  possess. 

Much  more  credible  to  me  is  the  fear  expressed  by  some  members  of 
the  pi'ess  that  looking  to  the  legislature  for  protection  is  a  risky  busi- 
ness. They  accurately  note  that  "AAHuit  Congress  gives.  Congress  can 
take  away.''  These  newsmen  prefer  the  path  recommemled  by  one 
))ublicatioJi  that  warned  that  the  press  can  "oidy  put  its  trust  in  tlie 
first  amendmei\t  pure  and  clear,  and  plug  away* at  getting  the  wl\ole 
truth  ami  nothing  but  the  truth.'' 

Unfortunately,  the  first  amendment  ])ecame  considerably  less  '^pure 
ami  clear-'  for  press  ])ur poses,  th aides  first  to  the  Galdicall  decision. 
uml  the  J I  to  the  Court's  refusals  to  review  t\n\  imprisonment  of  Bill 
Farr  in  California,  and  Peter  Bridge  in  New  Jersey.  So  despite  the 
opposition  of  some  members  of  the  press  to  congressioiuil  action,  it  is 
now  apparent  that  unless  Congress  does  act,  strongly  and  clearly,  to  fill 
the  first  amendment  void  created  by  the  Oaldwell  decision,  our  press 
fi'eedoms  will  be  still  more  seriously  eroded  as  lower  courts  ap])ly 
the  On  Id  well  holdings  in  more  and  more  cases. 

Some  newsmen  believe  that  the  best  way  to  get  the  Governinent  and 
tlie  courts  to  back  down  is  for  more  reporters  to  choose  jail  rather 
than  violate  a  confidence.  To  quote  their  reasoning:  "They  can't  put 
us  air  in  jail.  AjuI  beside.s,  it  will  prove  to  iirfoi'mants  that  reporters 
won't  break  their  word.'' 

Most  i\ewsmen  wo\dd  agree,  liowever,  that  the  sight  of  a  newsman 
being  carted  of!:'  to  jail  is  more  likely  to  shake  up  a  news  soni'ce  than 
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rcassuiv  liiin.  And  it's  li'ss  than  n  sure  bot  that  (iovurunuMit  prosecutors 
arc  <>'<)iii<^'  to  be  doterriMl  even  by  a  suix'CStisioii  ol'  sai.^rilicial  boiis  bchiiul 
bars. 

1.  a<i;r('e  witb  attorneys  for  tbc  ]\\ff^hon/fon  /Vs/  and  lYofC-'^ircck 
who  hold  that: 

T\w  iUT.S(.'rvu(inn  of  nii  hist  it  Ml  Ion  as  linporliiiit  to  onr  rnriii  of  ^n>vi'rnnu»nt 
iis  11  Tito  press*  sliould  nut  luiil  nui.st.  not:  lU^pCMul  upoa  tlio  wilUn;^ncsis  of  niiws- 
iiwn  to     to  jfiii. 

Tile  currcMit  debate  I'or  the  most  ])ar*'  lias  centered  not  on  wbothcr 
(!onj:^'ress  sbould  ptiss  jn'otcctive  Icii'isltition,  but  rather  on  what  sliould 
be  (he  jiatnre  and  sweep  of  that  legislation. 

Who  and  what  should  l)e  ])rofeeted?  Under  what  conditions  ?  In- 
deed, should  there  be  tiny  limitations,  or  should  the  ban  against  com- 
pulsory disclosure  of  confideiitiul  news  sources  and  infonnatiou  be 
total  and  mupialiiicd? 

1  believe  that  ii  broadly  embniciiig  and  absolute  protection  is  needed 
to  insiM'e  thtit  tlie  public  gets  the  information  it  must  luire  in  a  demo- 
cratic society.  It  is  my  view  that  Congress'  aim  should  be  to  protect,  ex- 
l)licitly  by  statute,  all  of  the  newsgatbering  rights  which  many  people 
had  all  tiloug  assumed  were  implicit  in  the  first  amendment — until 
tlux  Court  told  us  othersvise. 

Though  some  ])eople  talk  in  terms  of  a  newsman's  privilege,  that  is 
a  misnoVuer.  Tlie  newsman  merely  exercises  the  privilege  on  bchtilf  of 
the  public.  The  puldic  itself  is  the  beneficiary.  Congress  must  act  to 
])rotect  the  public,  not  merely  the  newsman  and  his  source.  The  press 
in  America. must  be  able  to  protect  its  sources  so  it  can  continue  to  ex- 
pose corru[)tion  and  lawlessness  in  and  out  ol'  government,  in  liigli 
places  and  low. 

Inielligent  self-govermnent  requires  a  vigorous,  robust  press  that 
will  develop  confidential  leads  and  follow  vbem  up.  It  demands  fiercely 
independent,  uniiitimidated  news  nicjdia  that  probe  and  investigate, 
(juestion  and  criticize,  and  so  shed  the  daylight  of  public  exposure  on 
every  shaded  or  shady  tirea  of  public  life. 

It  also  demands  a  press  thtit  is  more  tluui  an  uncritical  conduit  for 
])ublic  i)ronoimceuients.  Today's  in-depth,  interpretive  reporters  n^.ake 
frecpient  use  of  confidentitil  information  to  l\elp  them  A-erify  and  eval- 
uate the  on-the-record  news  they  get  from  official  sourccb.  Much  that 
is  handed  out  as  news  these  days  is  superficiab  sometimes  deliberately 
misleading,  and  almost  always  self-serving. 

If  a  self-goA-erning  people  tire  to  govern  themselves  wisely  and  well, 
their  Government  nuist  encourage  the  fullest  possible  freedom  for 
then^  to  sj^eak  their  minds:  the  Government  should  encourage  tlie 
people*s  freest  possible  access  to  information  and  opinion  by  which 
they  may  enlighten  their  minds.  The  two  are  inseparable  and 
jnterdependeiit.^ 

But  what  ^vollkl  lia])])en  to  im-estigative  reporting,  what  would 
hapi^eu  to  advtmcos  toward  truth  and  probity  in  public  life  ^vhich 
result  from  fearless  investigative  reportiug,  if  newsmen  could  not 
guarantee  confidentiality  to  tlieir  news  sources  ? 

It  is  generally  recognized  that  these  som*ces  would  dry  up.  That 
drying  up  constitutes  a  danger  to  our  free  press  and,  more  importantly, 
a  danger  to  our  free  society.  AA'itliout  an  irouchid  tissurance  of  anonym- 
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ity,  inaiiy  people?  with  vital  infoi'inutioii  that  sliould  (.'oine  to  i)nlili<- 
attention  simply  won't  talk. 

Tluit's  not  surprising.  WIkmi  public*  or  private  ])ovrer  is  abused,  it  is 
oft"U"  abused  secretly.  As  a  police  dei)artincnt  often  must  de[)eiid  ou 
a  ti]>  to  solve,  a  crime,  so  an  iuvt'sti<rative  reporter  often  nnist  depend 
on  a  knovvled^iMible,  inside  informant  to  be  able  to  discover  abuses  oF 
power  and  brini^^  them  to  public  attention.  Bnt  iirfortnants  who  ivwv 
for  tlieir  jobs— and  sometijiies  for  the  lives — jurely  diva!<i;e  incrim- 
inating' infoi'ination  unless  they  feel  sure  that  their  identity  will  be 
ke]>t  secret. 

Kobert  Fichenbei-;;^^  chairman  of  the  Freedom  of  Information  Com- 
mittee of  the  American  Society  of  Xewsi)aper  Editors,  warns  that — 

It  would  tako  o?il.v  a  few  iiistiiaces  of  foivv(\  eUsrUisuro  at  the  FederaJ  lovi-l 
Ui  sot  in  imMimi  n  ijatit)r  itlt>  chain  resu-tioii  oi'  tiiiiidit.v  and  rcnictaru-e  ainnii.i< 
potenli.'il  soura^s. 

TJiat  "chain  reaction  of  timidity"  may  already  be  underway.  Hiit 
Hume   ataloged  in  a  New  Yovh  article  last  DecemlVr.  in- 

stance after  instance  of  i]iside-thc-Govenunent  infoi'mants  choking  up, 
if  ]\ot  drying  up,  for  hini  and  other  iiewsmcn.  This  is  a  ease  of  no  news 
being  bad  news.  What  we  don't  know  will  hurt  us. 

Significantly,  Mr.  Justice  White's  opinion  foi*  the  Court  in  the 
Cahhoell  case  projected  just  the  opposite  l  esnlt  of  a  failure  to  protin-t 
neAvs  sources.  He  said : 

ReUance  by  tlie  press  oji  confidentlnl  hifonnauts  does  not  mean  that  nU  sources 
wiU  in  fact  dry  on  because  of  the  later  possible  a]>i)ea ranee  of  the  aewsman  b<»- 
fore  n  grand  jury.  .  .  .  There  i.s  little  liefore  us  indicating  that  Lnfoimants  whose 
interest  in  avoiding  exposure  is  that  it  jnay  threaten  job  security,  personal  safety, 
or  iM»aire«f  mind^  would  in  fact, )«;  in  a  wcrse  position,  or  would  think  they  would 
be,  if  they  risked  placing  their  trust  in  public  officials  as  well  as  reporters. 

In  fact,  the  experience  of  the  last  7  months  indicates  Justice  White 
was  not  correct  on  tlie^ facts  of  the  situation.  I  think  that  is  a  significant 
development.  Through  investigations  such  as  these  hearings,  Congrcas 
can  discover  the  truth  as  to  whether  news  sources  are  indeed  drying 
up.  And  based  on  independejit,  compi-elieusive  findings,  Congress  can 
then  take  appi-opriate  legislative  action. 

.  The  Couit's  opinion  also  makes  much  of  the  point  that  though 
there  has  never  been  a  Supreme  Court  holding  that  news  sources  wow. 
protected,  sources  Avere  not  reluctant  to  come  forwaifl  with  confiden- 
tial information  in  the  past.  This,  I  mi\st  say  respectfully,  mis.ses  the 
point.  Most  of  tlie  reportei's,  broadcasters,  publishers,  and  private  citi- 
zens with  whom  I  have  talkedhad  generally  assumed  prior  to  the  Oahl- 
well  decisioji  that  such  a  constitutiojial  protection  was  implicit  in  the 
fii*st  amendment  freedom  of  the  ])i'ess  clause.  It  was  the  Court's  hold- 
r  ing  to  the  contrary  which  opened  wide  a  door  which  had  hitherto  been 
widely  understood  to  have  been  locked. 

Newsgathei'ing  is  an  obvious  preivquisite  to  news  publication  or 
broadcast.  Consequently,  governmental  actioji  that  has  tlie  elfect  of 
restricting  newsgathei-ilig  by  drying  up  news  sources  is,  in  a  real  sense, 
a  form  of  prior  I'estraint  on  the  press — a  practice  most  Amevi».uns  look 
upon  with  abhori'cnce. 

Infonnants  will  be  encoui'aged  to  talk  to  tlie  press  only  if  the  law 
that  Congi'ess  designs  to  protect  them  against  liivoluntary  disdosui'e 
is  "as  broad  as  possible  and  simple  enough  for  aJiyone  to  understand*' 
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(to  quote  Poxf-yeiV'^freek  Ijwvvcm's  ajxnin).  V<\v  if  tlio  law  is  ncitlici* 
hi'oad  nor  easy  to  niulerstaiul  it  will  likvly  tni  n  oil*  nitlier  than  enconi  - 
a<>:e  news  souVm;.  That.  I'm  afraid,  will  he  the  result  if  any  of  the 
qualiHeations  proposed  in  other  hills  now  hefore  the  snhconnnittec  are 
enaeted  into  law. 

Koad  some  of  the  qnalifications  that  have  heen  proposed,  sin^rly  or 
in  conihination  and  consider:  llow  many  potential  informants  will  he 
ea«!:ei-  to  talk  to  the  i)ress  once  they  realize  that  the  reporter  may  he 
compelled  to  testify  if  there  is  ''probahle  cause*-  to  helieve  that  the 
information  thev  irive  him  is  "dearly  reh'vant**  to  a  sus])ected  crimed 
Or  that  the  evi(len<  e  is  ''unavailable*'  or  "not  readily  accessible  else- 
wliere?*'  Or  that  the  information  nnist  be  exposed  in  open  court  **to 
prevent  a  miscarria<ie  of  justice  Or  because  of  "compellin^r  and  over> 
ridinji:  national  interest*'  or  for  reasons  of  "national  security  V' 

all  know  that  the  (lovernment  of  the  United  States  can  invoke 
national  security  almost  any  time  it  wants  to.  And  in  most  cases  makes 
it  stick.  Is  a  looi)liole  like*"national  security''  likely  to  i*eassnre  con- 
fidential news  .stmrces  that  they  could  talk  with  impunity  ^  Would  a 
member  of  an  espionage  rin^^'tell  what  he  knows  to  a  new.snuni  if 
the  reporter  is  compelled  to  identify  him  to  the  authorities?  Hardly. 
And  as  a  re^sult  of  his  silence,  law  enforeenieut  officers  themselves  will 
not  have  the  benefit  of  the  information  he  might  otherwi.se  have 
disclosed. 

All  such  qualifications,  though  intended  to  protect  the  public,  are 
in  fact  self-defeating.  They  would  hurt,  not  help,  the  public.  Take  as 
another  example  a  proposed  exception  that  would  deprive  the  news 
source  of  anonymity  whei*e  there  is  "a  threat  to  human  life.'*  There 
is  such  a  qualification  in  the  bill  inti'oduced  by  Senator  Mondale  who 
preceded  me  this  niorning.  If  the  ideutitv  of  a  member  of  tlie  Mafia 
is  ever  revealed  in  coui't  because  he  tippecl  off  a  repoiter  to  a  planned 
nuirder,  it  will  pi'obably  be  the  last  time  that  a  member  of  the  Mafia — 
or  anyone  else  who  doesn't  want  to  be  "fingei'ed"' — tips  off  a  repo!*ter 
to  a  murder. 

Moreovei*,  what  constitutes  a  threat  to  luunan  life?  Is  bad  meat 
sold  to  the  public  a  threat  to  human  life?  Last  July,  William  Avery, 
news  director  of  channel  13,  in  Springfield,  Mo.,  wrote  to  tell  me 
about  substandai'd  meat  processing  plants  in  the  State  which  the  sta- 
tion's repoi'ters  had  learned  about  through  confidential  sources.  The 
station  broadcast  the  story. 

If  the  "threat  to  human  life''  exception  applied  in  this  case,  as 
well  it  might,  then  the  station's  newsmen  could  be  compelled  to  iden- 
tif}'  the  source  of  their  stoiy.  With  that  precedent,  how  many  others 
would  dare  tell  a  newsman  about  unwholesome  conditions  in  a  food 
processing  plant  hi  the  future,  paiticularly  if  somebody  working  in 
tlie  news  plant  didn't  want  his  job  jeopard^ized. 

Thus  an  exception  probably  meant  to  apply  to  cases  where  killing's 
may  be  involved  could  easily  spill  over  to  cover  instances  of  bad  food 
which  might  cause  illness  or  death.  Similarly,  this  in  turn  could  ex- 
tend to  pi*oduct  safety  of  any  kind:  automobiles,  flammable  clothe.s, 
or  unsafe  powei*  tools  used  in  the  home.  A  worker  in  a  factory  might 
not  dare  reveal  to  a  newsman  that  the  powei'saws  his  plant  produces 
are  defective  for  fear  that  his  identity  would  be  I'evealed  in  court 
and  he'd  lose  his  job. 
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Tlic  woi'se  tlie  cnnic  we  want  to  pi'cvent  or  to  solve — kidnapping, 
iiiiirdor.  political  assussination,  espionage — the  moi*e  impoilant  it  is 
tluit  ron<rress  produce  li?<;ish;tion  that  will  encourage  ti]>stcrs  to  tell 
tlic  press  what  they  know  ahout  these  crimes.  To  deny  these  sources 
pmtection  again  disdosuixj  will  sui-ely  mean  that  these  souires  will 
not  risk  tlieir  necks  by  talking.  And  the  infonnaiion  we  need  the 
most— tipoil's  to  kidnapping  or  murder  or  political  assassination  or 
espionage — is  the  very  information  we  will  no  longer  receive. 

Most  people  won't  ivnd  the  law,  of  course.  Hut  they  will  ivwd  of 
rejmiters  and  their  informants  caught  in  its  web.  When  silence  is 
so  much  safer,  few  potential  informants  will  be  willing  to  take  their 
chances  of  emerging  unscjitiied  from  the  vague  and  uncertain  legal 
maze  created  by  a  qualified  protection. 

A  number  of  ])ending  bills  ])ropose  a  total  exception  for  defamation 
cas<».s.  I  believe  that  such  a  blanket  libel  exception  would  create  so 
]iug<»  a  loophole  as  to  destroy  the  very  protection  we  are  si»eking  to 
create. 

The  ruling.^  in  the  A'eic  York  Timcfi  and  ItoHenbloo^n^  cases  require 
plaintiffs  in  "public  figiuv"  or  '^public  interest"  defamation  suits  to 
l>rovi*  malice  on  the  pait  of  the  news  media  when  the  media  has  dis- 
closed alleged  corruption  or  wrongdoing.  As  a  result,  it  is  now  ex- 
tremely diflicult  for  the  "public"  plaintiff  to  win  a  defamation  award, 
or  even  to  resist  summary  dismissal  of  his  case. 

\\\\\  a  blanket  libel  exception  in  these  kinds  of  cases  would  in  effect 
give  "public  figures"  a  concrete,  albeit  illegitimate  reason  to  bring 
libel  actions  against  the  media.  Though  the  public  ofHcial  would  staiid 
little  chance  of  winning  his  suit,  he  would  be  able  to  force  the  newsman 
to  disclose  the  confidential  new?  source  who  "blew  the  whistle"  on  him, 

A  blanket  li))el  exception  clearly  offers  far  too  great  an  oppoitunity 
far  abuse. 

I  also  want  to  focus  briefly  on  the  iieed  for  a  Federal  statute  whicli 
extends  to  all  non-Federal  piweedings.  In  the  course  of  these  hearings, 
you  will  hear  from  eminent  constitutional  scholars  who  can  best  pre- 
sent the  arguments  for  the  authovity  of  the  Fj^deral  (rovernment  to 
enact  preemptive  legislation  in  this  field,  I  will  leave  the  14th  amend- 
ment and  commerce  clause  arguments  in  their  able  hands. 

What  I  wish  to  emphasize  is  the  practical  need  for  uniformity  in  this 
area  to  pi  esiTve  the  public's  need  to  know,  A  Federal  statute  applying 
only  to  Federal  proceedings  offers  little  assurance  to  a  pot^ential  news 
soiure  who  knows  that  the  newsman  can  be  subpenaed  and  compelled 
to  i*eyeal  in  a  State  or  local  proceeding  the  informer's  identity  or  cer- 
tain information  he  has  given  in  confidence,  I  do  not  believe  we  can 
afford  the  luxiny  of  waiting  for  each  of  the  mnaining  31  Stutes  to 
act  in  ("iis  field.  Nor  can  we  espe<!t  them  to  enact  a  uniform  law  any 
nioi'o  than  the  10  States  which  already  have  a  wide  variety  of  news 
])j'otection  legislation. 

For  the  channels  of  confidential  communications  to  be  effectively 
ivopencd,  newsmen  and  their  sources  must  know  with  reasonable  cer- 
tainty what  the  rules  ai*e  as  to  a  subpena  issuing  under  either  State  or 
Federal  authority.  It  is  also  important  to  stress  that  news  flow  clearly 
is  a  national  occurrence.  And  that  we  in  Washington,  D,C,.  for  ex- 
nmplc,  need  to  have  the  fruits  of  the  confidential  relationships — and 
the  inforuMition  flowing  from  such  souiws — which  the  press  may  hav^ 
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pstablishcd  in  San  Diego,  Cliicngo,  Pluladelphia,  or  wherever.  Xews, 
and  tlio  public's  need  to  get  the  news,  knows  no  State  boundaries. 

An  attorne^v  cannot  violate  the  canons  of  etliics  and  Iireak  a  confi- 
dence with  lijs  client  even  to  prevent  the  conviction  of  an  iinxocent 
man  or  t4>  disclose  a  breacli  in  natioTnil  sccnrity.  Yet  we  don't  hear 
demands  that  the  attoriiev-client  privilege  be  '•qiialilied**  to  compel 
a  hnvyej'  to  testify  wlien  he  has  that  kind  of  infornuuion.  Xor  <lo  we 
hear  tliat  either  our  system  of  justice  or  the  sui'>  iva!  of  oui'  Nation 
is  in  jcopaixly  l)ecausc  that  privilege  isiiY  qnalilied, 

A  doctor  also  cannot  be  compelled  to  break  a  confidence  with  his 
patient.  But  it  is  accepted  that  he  will  violate  his  IIip])orratic  Oath 
and  disclose  confidential  information  about  his  patient  if.  in  his  ]U'o- 
fe>ssionaI  judgment,  disclosure  is  necessary  for  the  public  safety  nv  to 
protect  ]iis])atient  s  life. 

A  i-ei^iter  inust  also  have  this  double  set  of  fivedoms:  freedom 
from  compulsion  and  fieedom  to  follow  the  dictates  of  his  conscience, 
iiis  common  sense,  his  loyalty  to  his  country  and.  most  cogently,  five- 
dom  to  exercise  his  in-ofessional  judgment.  The  i*epoi"ter  alone  is  <»om- 
Ijetcnt  to  detennine  if  bi-eaking  his  i)ledge  of  confidentiality  ii]  a  par- 
ticular cxisc  will  harm  futm-e  i^elatiojis  with  bis  soui-ces  ajid  so  diminish 
or  destioy  the  seiTices  he  can  contimu'  to  ivnder  the  i)ublic  as  an  in- 
vestigative Importer, 

>rany  i>eo])Je  considei-  the  pivss  a  kind  of  unofficial  ombudsman  of 
onr  constitutional  system.  !\fany  Inne  leained  that  it  is  som<>tijnes 
necessary  to  get  pi-ess  publicity  as  a  procl  to  those  in  authority  to  take 
action  a^urain^  wrongdoei-s.  In  nuist  such  cases,  the  only  alterliative  to 
public  disclosui'c  is  continued  coverup.  That  is  perhaps  why  prosecn- 
toi's  in  States  with  so-called  newsmen's  shield  laws  told  a  New  York 
Law  Revision  Commission  that  those  statutes  actually  help  them  in 
law  enforcement.  A  number  of  State  attorney  generals  and  other  law 
cjifoifeinent  ofUeials  agiw  completely. 

I  believe  that  an  unfetteroi  press  is  basic  for  law  and  order  and 
justice  i!i  a  free  society.  I  am  e<pially  convinced  tJiat  an  nnfettemi 
mvss  is  basic  for  a  criminal  defendant  to  have  the  protections  that  the 
Founding  Fathei-s  envisioned  when  they  insisted  on  his  con.stitu- 
tional  right  to  a  "public  trial.'' 

I  lx»lie\e  that  a  defendant  ha8  moi-o  to  fear  from  seci-ecy  in  his  trial 
nroceexliiiflrs  than  fmm  press  coverage,  more  to  fear  fmm  a  star  cham- 
ber than  froin  a  five-stai- edition. 

First  is  literally  first,  constitntion-wis(\  The  Comi  has  tinu^  and 
again  nded  that  first  amendment  lughts  like  the  right  of  free  speech 
and  fiw  pi*ess  enjoy  ni'eferivxl  status.  First  amendnu*nt  rights  must 
Ive  given  gmter  weight  whenever  they  come  into  conflict  with  other 
I^ill  of  Rights  guarantees. 

Tliat  s  simple  logic^  as  far  as  Vin  concerned.  For  if  first  amendment 
rights  did  not  exist,  moi^  of  the  rights  enumei-ated  in  the  other  nine 
amendments  would  be  empty  rights;  they  would  offer  little  consolation 
to  a  people  intellectnallj^  enslaved. 

If  newsmen  ai-e  conii>elled  to  testify  about  criminal  infonnation  they 
may  jiossess,  most  if  not  all  of  theili  will  soon  ce41.sc  to  l)c  recipients 
of  crnninal  hifonnation  and  so,  having  nothing  to  tef^ify  about,  will 
no  longer  be  sub|>enaed.  Tliat  may  l>e  one  way  of  msolving  tluj  cur- 
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rent  c'oiitrovorsv,  hut  it  is  not  tho  way  I  iwonmieiul  in  tho  public  in- 
tiMvst,  or  in  tho  int<Mvst  of  law  and  oi'der  and  justiro. 

Many  undc^sii'jiblo  side  ettWts  also  will  occur  if  nowsinons  filos. 
notes  and  "work  product"  aiv  available  upon  subpeiui  to  prosecutoi's, 
investijrators  and  others. 

reoi)le.  who  nonnally  deal  with  tl»e  jwss  ojieidy,  in  a  strai^fhtfor- 
wanl  manner  will  l)econie  inoiv  ^iai*ded  and  more  ivtieent  once  tliey 
realize  that  somet.hin<r  tliey  say  may  involve  them,  in  a  criminal  invcs- 
tipition.  And  finally  invest ipratui's  will  tend  to  ivly  on  newsmen's 
investipitive  work  I'at her  than  pursue  their  own. 

The  news  media  >yill  coiisiN|uently  take  on  the  inui^e  of  l)ein^^  paii 
of.  rather  than  distinctly  s(>]mrate*fronK  official  ^rovei-nniental  proc- 
esses and  the  authority  of  the  State.  Pivss  cmlibility  will  suffer. 
Worse  yet.  if  the  (lovei'nment  can  snbpena  the  media's  notes,  tapes, 
film,  and  outtakes,  it  can  easily  set  itself  up  as  a  kind  of  snpeixHlitor, 
passing  jud^riuent  on  the  accui'acy  and  objectivity  of  the  fratherin^r* 
editinjr.  and  i)ublic4ition  of  news.  It  is  but  one  shoit  pivcipitotis  step 
from  tlie  ^roveninient  as  sniMMVtlitor  to  the  jr<'vernmeiit  as  sui>ercensor. 

I  can  think  of  no  sinjrle  issue  pending  befoiv  roniri-ess  or  tlie  Xation 
at  this  time  which  moiv  fundamentally  affects  the  delic4itc  balance 
<»f  our  demoenitic  pi^icess.  Tfie  ])ublic  s  rijrht  to  know — more  to  the 
point,  the  public's  netMl  to  know — is  deiwndent  on  the  ability  of  the 
jMvss  to  protect  all  of  its  infonnation  and  all  of  its  sources  of 
iufinination. 

I  kimw  this  suln'oinmitttH'  and  the  full  committee  will  wisely  con- 
sider all  the  consc(iuences  and  lonp-ranfje  implications  of  the  bills 
liefoiv  it*  iiinl  will  devote  its  extwrienc**  and  enerjries  to  insunn^  that 
the  peoplo  of  oui*  lantl  i-weive  the  information  they  must  have  for  our 
dennM»!ncv  to  work. 

Mr.  Chairman.  I  thank  you. 

S<»nator  Ervin  [i)ivsidin#r].  Vou  have  a  most  thoughtful  statement. 
1  have  s(>rious  ccmstitutioiuil  questions,  however,  about  tiie  capacity  of 
Con^rtvss  to  pass  a  newman's  shield  law  which  will  establish  a  nd'e  of 
t»vidence  for  tho  States.  I  saiy  tliat  Wause  Conpit*ss  has  the  i>ower,  of 
coui*se,  to  pass  any  law  that  is  uecessai'y  or  appropriate  to  enfoiw 
the  Constitution,  but  the  nuijority  of  the  Court  held  ni  the  Ih*ansh\mf 
and  (^(tldweH  cases  that  tlie  fii'st  amendnient  doesn't  jrive  any  rijrhts 
.to  a  newsman.  I  fn*t  a  h>t  of  wisdom  ont  of  "Aesop's  Fables,*'  I  remem- 
ber the  story  alnuit  the  do^  that  had  a  bone  and  was  crossing?  the  creek 
on  a  f(>ot  lop.  He  sjnv  a  I'eflwtion  of  the  l)one  in  the  water  and  thoufrht 
there  was  tuiotiier  dojr  dtiwn  there  who  had  another  Iwiuft  and  he 
wanted  both  bones.  When  he  oi>ened  his  month  to  pmb  the  bone  that 
was  i*efi(*cted  in  the  water,  he  lost  the  lK)ne  he  had. 

Xow  in  view  of  the  fiwt  the  Supivme  Conit  has  said  that  the  first 
amendment  dwsn't  ^rive  any  i)rivile|re  in  this  field,  I  donbt  seriously 
whether  Con^ivss  can  le^rislate  with  i-esjiect  to  the  States,  It  seems  to 
me  tliat  the  Wtter  pait  of  wisdom,  instead  of  runniuir  tlio  ri.sk  of 
Insin^r  a  jfood  '"Ume'*  by  ^roin^r  after  a  liatl  one*  would  be  for  us  to 
develo])  a  ^mn]  sliield  law  heiv.  I  think  the  t>n*ss  has  enough  inflnenci* 
with  State  le^slators  to  ^^t  it  duplicateil  ir  it  is  a  wise  one.  1 1>elieve 
that  is  the  wisi^st  method  with  which  to  proceed. 

Senator  Craxstov,  I  m^o^nize,  first,  your  Expertise  in  constitu- 
tional law  and  obviously  do  not  iiose  as  any  exi>eit  in  this  field,  Othei-s 
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who  are  exi>erts  will  pivsont  the  view  that  there  is  a  ivnsoii  to  per- 
haps conclude  that  the  ("oustitution  would  Mrmit  involvement  liere. 
The  commei-ce  clause  might  well  be  the  basis  for  that. 

I  speak  only  from  the  i)oint  of  view  of  one  who  has  been  a  news- 
nuuK  one  wlio  has,  too,  been  simply  a  private  citizen  and  now  a  piibtic 
official.  I  i^ecogni^e  that  news  is  national  in  sc*ope,  I  feel  that  I  as  a 
I'itizen  will  not  have  access  to  all  of  the  news  if  there  are  laws  that 
liamper  jiew  work  in  some  paits  of  the  mmtry  and  I  feel  that  confi- 
dential sou]*ces  M'il!  1)C  very  confused  and  all  too  cautious  if  it  is  not 
clearly  unde]*standable  throughout  the  Nation  what  protection  they 
^vt  and  wliat  protection  tliey  perhaps  do  not  get. 

Senator  Envix.  Also  I  think  there  is  a  pragmatic  question  before 
those  of  US  wlio  favor  some  kind  of  shield  law  and  that  is  wJiat  kind 
of  law  can  we  get  Congivss  to  pass.  As  the  U.S.  C'ouit  of  Appeals  said 
in  the  Caldwnl  case,  and  I  think  its  opinion  is  one  of  the  greatest  jiidi- 
ciul  opinions  I  have  ever  ix»ad,  any  slueld  laM*  must  ivcognize  an  inter- 
est of  society  in  the  proscu-ntion  of  a  crime  and  also,  of  course,  an  inter- 
est in  the  society  knowhig  what  is  going  on  in  this  country.  I  was  in 
liopes  that  tlie  Supi^eme  Conit  of  the  United  States  would  recognize 
there  is  a  constitutional  principle  involved  and  tluit  the  Supreme 
Uomt  would  adopt  tlie  wist>  view  that  the  U.S.  Coni't  of  Appeiils 
adopted  in  the  CahlwcU  case  and  balance  the  two  intet*ests  in  each 
individual  case — mther  than  leavfr  it  to  us  to  have  to  pass  a  law.  Hut  I 
rertninly  agree  with  yiiw  that  we  do  newl  some  kind  of  a  law  that 
would  at  least  protect  the  people  at  the  Fedeml  level,  and  because  it  is 
essentiaU  as  yon  point  out  so  well  in  yoni*  statement,  for  the  public  to 
know  what  is  gonig  on  in  the  field  of  crime  and  cormption.  Most  of 
the  information  about  these  amis  is  going  to  come  from  people  who 
M'ould  be  veiy  reluctant  to  have  themselves  disclosinl  as  those  who  in- 
fonned  the  newsman,  Ceifainly  it  is  essential,  1  ttiink,  to  get  s<mie  kind 
of  good  shield  law  passinl. 

I  want  to  commend  the  support  which  you  have  always  manifested 
for  some  concrete  and  definite  action  in  this  field. 

Senator  Ckaxstov,  Well\  thank  you  very  luuclu  Afr.  Chainnan.  Ix*t 
mo  stivss  my  y^ry  deen  conviction  that  it  ikn*t  just  a  matter  of  getting 
some  kind  of  a  shield  law  passed.  Congress  might  very  well  pass  a 
shield  law  that  would  set  us  back  rather  than  forwaixl  and  I  would 
oppose  a  bill  that  ha<l  qualification's  in  it  that  would  destroy  the  pro- 
tections that  it  is  uiy  purjwsc  to  enact.  We  coidd  get  a  very  bad  bill 
as  well  as  a  good  hilL 

Senator  Ekvix.  I  ap-ee.  One  reason  I  am  of  the  opinion  State  slueld 
laws  are  not  very  satisfactory  is  that  they  have  so  many  qnalificiitions* 
some  of  which  are  ai*tificial*in  nature^  and  in  most  cases,  they  do  not 
solve  the  problem.  I  think  we  need  a  concrete  definite  law  that  can't 
bo  misconstrued  by  the  courts. 

Senator  Chaxstox.  Yes*  that  is  the  problem.  The  various  projxiswl 
qualifications  sound  fine  and  tliey  are  well  intentioned  but  when  you 
try  to  analyze  how  they  will  apply  in  8i)ecific  cases  you  find  there 
ai*e  giant  loopholes  that  can  actuallly  destroy  tlie  protection  we  seek 
to  give. 

Senator  Kenxkdy.  I,  too,  want  to  thank  you  for  apiiearing.  I  agree 
with  your  concluding  comments  and  statements  about  the  importance 
of  assuring  that  any  legislation  is  going  to  be  of  sufficient  description 


:ts  to  insiitx*  w  ivni  rnniliintrtitnl  triuunnh'o  in  tUv^**  nivtis  \\\u\  nnf 
mm'w  ns  n  htiNins  t)f  rrMriiMin^^  lltoin.  AtuI  I  tliitik  Vfni'ro  on 
^rtniiiM)  u'iipn  you  (pM)ti'  yiMMMuinstitntifDwil  nittliurity.  As  ytni  potiircd 
iMJi.  uv  itw  }£nu\^  In  lirjir  fhMii  ^^\|H•^I^  \^^\^*v  «ni  hul  ivilainlv  in  iniy 
irvii'W  of  I  In*  ronniMTiv  »*hin>r  it  i?*  riivly  hmmI  in  rrMri«  l  IIm«  jui- 
tliMiily  of  ihr  ('nn;^n•^•*.  p/m>r  »ll  H»*  ^^^^y  Itnrh  In  \hv  rl»>sii*  on 

JlUlpIl*  \Vr  n'lMl*inlM*r  fn>  l  ImW  ?<4'Iuh>K  tllr  Srhrrhtrv  it  is  <lif* 

liiMilt  III  lir>*i  lM*lii*vo  il  \  oulil  not  U*  cNimitiKMl  or  iiit(M*|tn'li'il  :is 
nUiM'tiutf  lU'WMtuMt  Il  lU'Ws  iiuluMrv  \\\  this  ivsjutI.  nu«l  if  it 
ilors.  \vr  WW  rlllilli*i|  I  » |lu*  IMHTK^iry  |>ro|H*r  riMim*  lo  nrl  hi  jus- 
tifv  tlu*  virWM  {IihI  \\v  will  Ih*  p*lti^^'  inio  il  liiuilly. 

1  jui'l  liati  i\w  of  l\v»>  (|Ur>lious.  Srualot*  (*niusloti.  hul  y<ni  luivo  tili- 
vioiif»ly  ivvirwnl  llu*  lii.Mtiry  <if  nrWMimir.s  privilrp*.  VVIiy  <lo  y<ni 
Ihiuk  lli^il  il  is  m  llin'^iliMunl  loilayf  Why  ihi  \vi*  hnvi*  lh<*  jmilifrni- 
lion  Iff  stih|N*nnti  iiimI  hnni^sntml  loilftyf  WhnI  Mmmv  diltiMvnl  in 
h*rms  f>f  M((i(niti*  (ounnl  (tu*  ni*\vs  ni(*ili!t  loilay  {M  ronlniMnl  in  iho 
rarlicr  (lay  of  flu*  Urpnhlii*  iltai  Wftuld  In*  ronfniiiliit^^  litis  i^^n<*f 
\^  Ntini*onr  wlm  has  iwiownl  tin*  liirlory  tif  ihis,  whal  wonhl  U«  yiinr 
(*onrhision  f 

.S'oaior  (*fiAN>ti»v.  I  ihink  il  may  U'  in  pail  iMM^aus*  ^lovrrnnnMil 
has  iNM'nim*  hi|rp*r  niiil  iiion*  iMiin|iliral(*i|.  h*ss  fliflirnli  lo  iinihM>>lan<i. 
I\'«>I»h«  in  (iovi*rfiin(*iif  s<vk  lo ^uvh^uX  whal  fhry  aiv  *h»in»f  in  <hr  nio».f 
favorahh*  liuhl.  I'hrv  ivmmii  il  ofli*n  whmi  if*  is  iiol  hNiktMl  n|Hiii  in 
that  favorahti*  li^ht  (ty  ihr  nviUa.  Ami  il  Nvnis  lo  \w  lhal  ihnx*  havr 
lic<*ii  f*my  I'lfoils  lo  iiiiiiniitatr  fho  iiMMlia  atnt  lo  iV5in*M  ihrir  a«^**'*s 
lo  faris  in  fnih<r  lo  havr  Hu*  (tovrrniiirni  ahtc  lo  piVN*iii  its  aoxi<ins 
in  ihr  inosi  favorahh*  li;:hl  fxiKsilih*  and  lo  pivvoiil  t*rliiri?tiii  of  lh(*«(« 
aH  ions, 

Th^hi^p^rCtovi'tiMnrnl  ^islhc  inoh*  ini|Haiiiiil  il  is.  I  ihiiiLiohau* 
oj#f*M  f  t«n(*tiiin<Mil.  'V\%u  iiN*ans  UAi\\  arn^j^s  hy  ifii*  nn^lia  ainl  lht*«Miuh 
ihi*  nitfHiHa  hy  Hm»  i»nl4i^'  l«i  infoniialion  aUini  uhal  itial  (Hiv«*iiininil 
IS  «h»on*,  t  think  our  ha*j«*  fni^*«lonis  will  U*  in  ^iiavi*.  ^invn*  |'i*o|iauty 
if  \u*  "lon'l  irirr*ir*  l!n*  Itris-I  ihjil  has  laki*n  ns  louai^l  «»loa«-(i| 

.Soiitor  Krvvrov,  \h\  Vfiti  ihiiik  jl  *oininvhal  tvlKviiw  *if  iIm* 
c;ov<  tiMjrnrs  nflilM'h*  or  «ljrt*«'}^iil  t;oiirtnin<^iil  allilnd^'  Itiuani  ih^* 
\^%%-^  Mt  ihU  <  o»Vi  iriom'3*r^  jall  il  Mil**  lou  siti^l  i  Ji**  |)tvH^ 

Sr^^^lof  t'wiN^VNV,  f  fi^-l  ihfii  sitifl  ih0  <^4»i?»  uhi"'h 

90»iiiraii^l  hy  th^'  K«^h  tvil  Ctowrnnif  ni  h^*!  loihv  nrw  «»iiM^iiion  \\%*  nou^ 

ih*^  if»i^|j{*  ?M  t^'jijo  jH«w*;*i  III  fii%i^  hy  i3i»4^  iiin^viHiii  of  |nihni«laiion  ihai 
;ii9V«ri»  Uiih  f«*'irijih^  01  itM^Ua  ?iM«J  rt^nfohiilial  "mhovv*  fnitiMly 
ffvv^ly  rtv^lilj^hlc*  to  j*(<it*t<*  h\  lhc»  lomU^i* 

S  Ofilot  Ki  NM  ov,  t  wmi  loihaok  ytiii  wty  im^  h, 

S^njiiorTi  \M.v,Th*ioli  yo^i  vrry  oiOi'lnS^^tifiitn'tV^oNmu  forytior 
rv^l3c^i(ii  fti>^utmMl        iW  U^<rh^i'*h5ji  ihal        havx*  «].<<if)i;n  \x\  ihU 

t  J^t^iiiv  lh^<  ynDiS,       ?l  lfoii*i))K't'  «*rirt>ijin^05,  U(H^i\  ifiUlr*  who 

lirtJI^'AOil  lil^l  lUrir  fcJl^tiiliJ  \^  m  M1^mi«lj|}<^<I  l|01^l8r»U^^  for  IMnVMwO  lo 

„^*4^o<i  %\«^\v  0^^f»  of  f      i»Hi4i<v^iii<'H|  njlh 

J'  |<V  tn/ilinj'K'^^ii^  iil4>«i|iilc'  iii'ivifiifn?'**  iJial  fijij^^^^ir  lo  l«f*  hot*' ill of 

|oivil^s?<f*»'o  l**«"iMo'<  <h<^  »5Mh  *iMtt^fnlov*iil  jmvilf*c<^  nhi^h 
l^yiVldcMi  ^  i|r«f|f|i}^t^|  %vilh  liff  f  55?M  1'^  fi*<^  hS«  ?irrit3ir»r  ^tuj  |l*r»  ron- 

fv^^ijf^ii^l  H|j1)if  M  r*fiJ*j|:c*!ii?tno?tr»  fh?if  ?tr%*f^*fr^r.        ^^^iih  j*n  ^i^»(oh^i*^ 
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|)rivilo;:c  tlii\(  w  \v\)()V\i'V  u\\*x\\\  liavc  prolcrtinjr  lii5<  .^ouro(»  in,  for  in- 
>laM<'i»,  ji  lilu'l  vmv,  llan*  vou  uuy  lliiif  ,vuii  awv  to  ^^Wv,  lo 

I  he  roininilliH'  n'^jiidiuj:  n  i);il:incin<i  *>!'  Ihcs^^  privili^jics  i 

Scimlor  ( 'u.wsius.  I  lu  lirvt' I IimI  t ho  consliliilionnl  provisions  tor 
(Inc  process  tnut  a  fnii'  ii'ini  provide  ndtMpnih*  proterlioiis  in  (M'intinal 
('JIM'S,  ir  it  is  found  tli;il  :i  drl'mdMnl  in  a  ejisr  will  lu»  denied  llios^* 
eonslilnlionni  riirhls  under  cimnnslunees  where  to  avoid  revealing? 
n  source,  a  court  \v«)Mld.  I  lielieve,  deeide  in  that  ease  that  the  law  to 
|>rovide  uu«inalilied  ])rotertitMi  was  nneonstitntit)nj\l,  as  ni>]>lievl  to 
llu'  set  of  fjh'ts  in  thai  partii'ular  rase.  In  that  e^cnt.  if  Ihejr  was  :i 
new  trial,  the  newsnuin  w^add  have  to  testifv  or  jioto  jail. 

Senator *l*i'N.\i;v.  \\\\\  then  in  that  particular  fact  situation  in  wh.ieh 
the  court  conipelletl  the  revealiiiir  of  the  Si)urce,  you  Avould  not  have 
an  ahsolute  privih»;:<».  Vou  w«)nhl  have  in  that  instance*  a  rpi'difuMl 
privile<r(.,  (|ualilied  l»y  the  «'onrt's  interpretations  of  t he  rules 
of  proi-edure. 

Senator  ( *i:AN>'h«v,  'I'hat  is  true.  That  is  lucause  tln»  Constitution 
rei|nires  that  ri»>nlt  and  the  Const  it  ut  inn  would  override  whatever 
lej^d^hitlon  we  niiirht  wi'ite.  'I*he  lejrjslatiou  that  I  propose  is  prepared 
with  that  in  niinih 

Senator  Tf.N.vi.'v,  One  (»f  the  tldn/rs  that  I  am  also  concerned  nhouf 
is  the  ipiesti<)n  of  national  security  l>ein;r  u  ;:roun<l  Ur*  iptalitication. 
*  I  was  in  a  eolloi|uy  with  Senator  Mondale  p)inir  to  the  ipiestion  of  clas- 
sitied  nnilerinls  and  rcvealin;;  of  inforniation  tliat  was  elassitied.  Vw- 
sninaMy  it  is  elassilied  because  iwitional  security  is  involved.  On  the 
other  hand,  we  are  faced  with  instanc(»s  where  lVi;rh  eNecniives  in  ile- 
>artinents  will  reveal  elassilied  tnfonnation  if  they  think  it  is  in  their 
msl  inieix'sts  or  tin*  In^st  interests  of  nny  of  ilie  mhuinist  ration  to  do 
.M>,  and  :it  the  .sinie  lime  a  pei-son  lower  down  in  the  departnu^nt  wlio 
would  reveal  that  Kime  information  could  Ih^.  prosecuted  for  having; 
ivvealed  it. 

It.*^<vms to  me  tlint  flicso cas<*sdemon.<^h*nl(*  liow  (crrihiy  diflicnlt  it  is 
lo  know  when  nnlional  M*ciirily  in  invohvd.  One  of  ihc  reasons  that 
1  concerned  nlnnit  n  nutionni  siriirity  «|naliiiention  i.Htluit  history 
lni.*<  flemon^li*aled  wlnil' is  meal,  for  nnoman  is  poison  for  another.  I>e- 
iH'ijdin^  upon  (men  position  in  Covornmont,  ivvenlin^r rlassilied  nni- 
lerial  hiM^v  or  may  not  iilfeet  nnlional  Sivnril  v.  1  wonder  if  ycai  have 
llie  s:nne  impiv.*<Hion  llial  I  do  with  it*.«t|Krt  lo  tfial  point  { 

Si'nnior  (*n.\Nsii>s.  I  do  and  I  oppose  i»ny  nnnliiioalion  in  ivpinl 
lo  nnlional  sfH-nrity  or  any  similar  ^iidi  phrn^'o  tor  e.vactiv  lite  ivasons 
lluil  yon  cile,  \u\\  fninMivlcli  llnit  lo  cover  nhnost  nnyllnn^'.uHeverv- 
one  kn«>ws  wlio  IniH  studied  the  nniller^itnd  winil  wo  would  lind  wontd 
Ih»  rimt  in  all  nisei;  wheiv  tlieix*  waf*  national  HTurity  tiotentially  in- 
volved HMiivci^  of  information  would  drv  up  and  tlie  jnmlio  wonltl  i.ot 
Iciirn  niNait  siieh  |N)tcnlial  lliit«ati<,  iiin1«  inortHOVer,  law  enfonrnieiit 
«n«l  |H*ople  in  eliar;ri»  of  haiidlin;r  tnir  H»cnrily  piDldenifi  woiikl  not 
;raih  tin*  lliiii:rs  ihey  can  jin^MMilly  piin  from  i^nilidenlial  ncwsManws 
tiyaiblde  to  I  he  medin.  They  iind  wo  wonki  :dl  Ik*  woi  m*  oir  for  llmt. 
The  pnldie  woidd  l*e  h\  ij^iiorance  itiid  national  mvui  ity  would  Ih»  iiicnv 
tlnvi«tc»niHl. 

S  u  itor  Tt  v\fa%  1  miittnly  AvI  wry*  ^tmu*s)y  clmr  flie  Oinpvss 
inoM  |MSf«  le^i^lation  in  this  tim\  and  I  ihink  yon  have  nmtrilMtted  n 
^tvM  dciil  tottnsciimmitttv*si^insidernlioii  of  that  le<rislation, 

Tliank  yon. 


.S(»Mat()r  ('i:.\\sr().v.  Thaiilc  you  very  much. 
.Sciiatoi'  Imjvi.v.  S(»iiat()r  (runicy. 

Si'unhM'  (iniNKv.  Ivl  mo  I'ominiMul  ym  on  thnt  i^xcolliMit  stjiu^nml. 
too.  SiMiator  Cranston.  I  ilon't  know  \vli(»ilici-  \'on  wciv  Ikmv  \v\wn 
opiwHMl  tlw  IwnriniSi^  up  or  not,  hut  I  madr  a'lVw  rmuirks  about  the 
necessity  for  *Xi)]\v^  into  rliis  snbjeef,  particularly  tlu^  part  of  the  suh- 
jc(;t  that  has  to  ilo  with  responsihilities  on  the' part  of  the  media.  I 
raiseil  a  couple  of  ipieslions  in  eonneetion  wi(h  that.  One  was  the  mat- 
ler  of  lihel.  Since  you  raised  it  in  your  statement  I  wouhl  jnsl  like  to 
Msk  yon  a  (jUe.^tion  or  two  ahotil  it*  I  a/n  /lot  tatkin^r  fdioul  'lil»cl  as  the 
except u)n  in  a  shield  l)ill,  |  am  talkinir  idmut  the  present  lihel  law. 

As  yon  know,  the  Supreme  Court  in  Xrtr  York  Tlmv^i  ;i.uainst  Sulli- 
run.  Iiehl  (hat  a  pnlilic  ollieial  im»st  now  prove  malice  in  connection 
witii  a  lihel  suit,  which  I  think  pretfv  much  does  awav  with  anv 
lil)el  law  at  ail.  AViiat  is  your  thon<:lit  on  that^  I  am'/iot  iiskuvj: 
wlieHter  von  fhintc  it  onerht  to  he  revised.  I  am  sim|)lv  nskinjr  wliether 
you  (hinlc.  mayi)e.  a  pnhlie  ollieial  (odav.  has  anv  reilress  at'^all  nndei- 
our  present  Mind  law  i 

SiMuitor  CisANSTox.  AVelL  first,  we  a«rree  (his  is  S(»parate  fro/n  this 
le^TJshition  ? 

Senator  (  jrnxKv.  Yes,  it  is  /lot  inc/uded  in  any  of  (his  leerisladon. 

Sena(or  CiiANSTox.  1  personally  feel  (ha(.  one'who  enters  p\il)lie  lif(^ 
sliould  no?,  have  the  protivtions  of  a  lihel  law.  I  feel  (hat.  t))o.<e  wlio 
wish  to  criticize  you,  whether  in  eampai^nis.  vonr  opponents  or  in  (Ik* 
mjMlia,  shoidd  have  (hat  freedom  and  (liev'sliould  he  free  to  maki^ 
wha(eyer  char«re.s  (liey  chose  fo  nuike  and*  if  (hev  eaii't  make  (hem 
sdric  in  Mie  pnhlie  arena  of  poli(ieal  delmte  I  tliink  it  will  heeonie 
apparent  (hey  were  ill  founded.  Unt  I  just  don'(  feel  that  there  should 
he  a  lihel  law  which  would  tend  to  re.strict  tin*  freedom  of  eitixens 
(o  he  eritical  of  rho,s<'  who  enter  pnhlie  life.  1  think  that  is  one  of  (h(^ 
prices  that  .should  he  paid  for  hein*r  in  nuhlic  life  and  if  von  cannot 
.s(an(l  (he  heat  flion  yon  <lo  not  hoioui:  ui  (hat  particular  kitchen. 

.Vuutor  (U'KNKV.  l/»t  s  take  this  situation.  LH  s  as.sume  most  of 
your  newspaper  ivporter,<,  and  I  think  that  is  ceHaijdv  true  of  (he 
Capitrd  pix'.<s  here,  are  resi)onsihle.  Hut  1  have  .^^eeii  iii.s(an<'e.s.  ami 
I  know  you  have  too,  where  you  have  local  prr.ss  people  who  are 
known  as  luitchet  men.  That  is  their  joh.  Thev  are  hatchet  men  who 
(ear  up  people  in  pnhlie  oflieo  as  well  as  otiler  people  too.  Do  von 
tluuk  that  that  sort  of  a  newspaper  reporter  should  \io  completelv 
.s<u)t.  free?  Don't  yon  Ihijilc  there  .should  he  .srane  means  of  makiu«r  a 
reporter  like  that,  and  his  puhlishor,  responsihle  { 

Senator  ([k.xnston.  I  really  <lo  not  (hiid<  so  in  reladonshij)  to  people 
in  pnhlie  oikee.  I  think  we  must  rely  on  (he  profc-sioiud  re.^i)onsil)ilit  v 
(>f  thosi*  in  the  media.  Tlio  piihlishei'S  and  tlie  repoi'ters  for  tlte  ino-^t 
part  e.\ereise  it  well.  1  t  liink  they  do  not  in  all  casi-.n-. 

Some  journalists  are  irres|)onsihh\  Von  alwavs  have  irresponsilde 
mlHiciaiis  and  I  would  1h»  verv  fearful  to  write  n  law  •r<)Veruiu«r  (he 
K^havior  of  irres|unisihle  politieians  in  tlie  sam(»  wav  I  would  he'x-erv 
wary  of  a  law  to  the  lM»liavior  of  people  coiisidererl  irrespoii- 

sd»!e  ivportei-s.  IJeeaus**  who  nutkesthat  decision  ^ 

And  I  am  vi-rv  f(»arfiil  of  (Jovernmeiit  /LH^ttiiiyr  into  (he  area  in  anv 
way.  shape  or  inaiiiier  to  <!ecide  when  tlie  media  is  ivspoiisilde  or  whni 
It  u  not,  iKvauKv  that  is  the  lH»;rhiiiiii^'  of  a  lt).NS  of  the  fivedom  of  the 
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[)ivss  and  eilitiiig  ami  coiitroliiio-  lusponsihilit icy  moving-  uwjiy  JVom 
the  piusis  toward  Uovoriiniont.  TJioa  yon  do  Jiol  liavo  a  five  [iivss. 

Senator  Gi'iiNKV.  Now  we  are  talking  about;  redress  Tor  harm  done 
as  Nvell  as  responsibility.  Throu^i^liont  our  life,  aw  far  as  i  know  it.  it- 
real  havm  has  been  done  to  somebody  that  soniebody  has  a  ri«»'la  to  go 
to  the  eoui-t  of  Jaw  and  seek  redress.'Tbat  is  wliat  eoni'ts  are  all  about. 
That  is  why  wc  Jiave  t  hem.  So  why  should  yon  pi'olert  in  one  ealeyoi'v 
of  oar  society  a  chiss  of  eiti/ens  wlio  aren't,  ivsi)oiisible  oi*  tlou't  have 
responsibility  for  tbeir  actions^  Tliis  is  in  fart,  what  you  are  savinir. 

Senator  (.'ii.wston'.  V/ell,  J  am  Jiot  sayinii'  Niat.  I  luw  just  fearful 
of  any  elfort  to  legislate  in  any  way  wheiv.  government,  thronu'li  the 
roni'ts  orothei-wise,  ii'ets  into  the  (h'ei'si()nmakin«i'  l)roress  al)out  whetlu-r 
the  media  is  I)ehavini»'  resi)onsibly  and  wheiv  it  is  not  bchavin^i'  ivspon- 
sibly.  1  parliruhirly  feel  that",  peopk'.  in  p\d)lie  life  shouKl  not  have 
linanrial  redress  foi'  alle«red  libel  dannii^e.  If  there  is  some  wav  lo 
ehvM-  up  the  facts  without  i,a'tting-  into  a  ihiman;e  action,  [)erhai)S  that 
Nvonld  be  uscfnk  but  ajtrain  1  ani  fcjirful  of  where  we  ixn  and  1  would 
liki*  to  h)ok  very  carefully  at  any  legislation  sui**:;estini,^  even  such  a 
l'acHindin«r  ai)pi'()aeh  to  ileal  witli  the  libel  laws. 

Scjuitor  (JnjNKY.  One  other  ol>scrvation  which  1  thiidc  is  probably 
pai;t  juid  i)arcel  of  this.  I^d>lic  opinion  polls  show  todav  that  hesido 
politn-ians  bein^^  amon^:  the  lowest  in  public  esteem  in 'this  countrv. 
and  that  is  a  fact,  so  are  newspaper  repoi  ters  and  so  are  nuulia.  "1  )an'' 
Aroyniban.  a  very  iine  lilKwal  Democrat  who  has  worked  for  three 
ndministrations,  wrote  a  very  ^rood  ai'ticle  in  the  Wf/^^/iliH/fo)!  /Vm/ 
id)out  2  years  a'ro.  It  miirht  hiivc  been  written  by  abno.st  anvbodv,  but 
>\  was  rather  a  surprise  for  me  to  read  it  coming  from  ]Mr.  iMovnihan. 
The  whole  thesis  of  that  article  was  that  news  nuulia  attack  i2:overn- 
mcnt  and  public  otlicials  so  mucli  today,  so  consistently,  in  all  foiins 
and  varieties,  that  now  i)nblic  oflicials  are  bein*:  held  in'  contempt  and 
distrust  by  the  mass  of  our  citi/enry.  As  a  result,  citi/cns  rcallv  don't 
have  much  faith  in  their  ^governments  or  the  peoi)lc  who  serve  in 
pid)lic.  ollice.  His  linal  point  in  that  article  was  that  he  believed  that 
if  this  continues  in  a  society  like  ours,  unrestrained,  be  was  feariul 
that  (Hir  kind  of  free  democratic  society  couhl  not  exist  and  continue 
and  work.  I  thou*;bt  it  was  a  very  interesting.^  article.  1  oidv  nu'ntion 
[t  because  I  think  that  this  is  na'rt  of  the  bearings  that  we*  are  hoUl- 
Mig  here  and  I  think  w'e  should  look  into  this  thing  us  well  as  the 
shield.  As  I  said  earlier,  if  you  are  going  to  guarantee  a  riirbt,  and 
Ibis  IS  what  we  are  doing  here,  of  course,  a  right  of  publishing  anv- 
tbing  you  want  to,  then  responsibility  goes  alonir  wilh  that  right.'  I 
think  we  need  to  look  into  that  facet  also. 

Senator  {'kaxstox.  Kven  moi*e  of  a  thr<'at  than  |>eopl(j  being  able 
1(1  freely  an<l  therefore  sometinu'S  irresponsibly  crilicixe  government 
is,  in  niy  opinion,  any  step  that  etVectively  ret'luces  tlieir  freedom  lo 
critici/e  or  create  fears  in  that  regard.  This  is  not  a  lU'W  development. 
When  yon  read  about  the  KcanulingFalhei-s.thcgiantsor  tlu^se  days— 
\Vashingl(Mi.  .lellerson.  .Mailisou^  and  .Monroe— and  Abraham  Lin'colj) 
ni  Ids  time,  you  find  the  most  Hcaiulahais  terril)le  Ihintrs  published 
about- them.  'I'bere  has  alwa  vs  been  this  freedom  to  cril  ici/.e  verv  freelv 
exercised  in  our  c<nmtry.  The  country  has  survived  and  I  thin'k  it  has 
survived  in  |iar(  becanseof  this  fivedom  of  speech  and  criticism  and  the 
strength  that  it  gives  to  indiviiluals  in  our  (K'mocrai*y. 


h^'iuitoj-  ClriiNKv.  I  would  toUillv  ;i.Li'm»  Nvitli  von  (Iiiit  i\\v\v  should 
he  \  {){n\  iTiHuloiu  of  i:ril  i<*isu^.  Tluit,  ol*  tM)\nvi-,  is  uot  \vl\;\l- 1  aiu  tnlUina' 
i\hout.  ^Vh;}l  I  :uu  (ulkinii'  alxuil'  is  (he  ])ul)iic;iti()U  oC  fnis^'hoods 
sorior.sly  ihiur.i^uv  a  iru'sou's  cluiractiT.  crtulihilil  v.  juul  ;U)ili(v  to  \wv- 
i'oviw  in  llu'  puhlic  siucp  we  uiv  lalkiu.u*  ahout.  Hip  puhlic  o/!i(T. 

I  would  ulso  uialvP  aiiolhiM*  couuiumiI  loo.  .1  lliink  (hiiii>s  have  rhaiiJ^'iHl 
vvvy  drasHcally  sinri*  oiii'  Fouiuliiiii'  Falhors-  tinu*  or  vww  100  yt^irs 
a.u'o  01'  i'Vi'ii  :M)  ypa/'S  aijo.  1  riiu  ivuwu\]}cv  as  a  yotiuii*  iawyiM*  in  *NV\v 
Yovk  had  a  ix\vi\{.  many  luori'  nowspa^MM's  in  Xi'w  ^'ork  Cily  (lian 
i\wiv  iwv  (oday.  TIum-i'  is  oidy  one  luoi'innu^  lu'wspapor  ihvw  in  i]\t\t 
ii'i'cat  metropolis  and  that  is  true  in  most.  oUrt  larii'o  cities.  Your 
niorninii*  and  cA'pnin^'  ncwspajuM-s  arc  usually  hy  tlie  sanu^  ])i'oss  and 
fnupuMiliy  ilu\v  ow))  a  it'lnvision  stalioji  and  ?*adi<i  stalion.  ^\'IumhH  licri» 
wiMV.  a  inn!tit\idi\  oT  ni'ws  nunlia,  at  loast  in  l)i'int  forin  in  the  early 
days  of  our  roin\try.  Hum'o  aron't  now.  "Wo  do  live  in  a  chnuii'inii* 
socioty.  lui(  I  (iiink  lIuU  in  numy  cases  a  nuni  in  pnblir  olliee  or  as  a 
pri\'ato  I'itiy.en.  should  talk  ahont  I  hem  as  well  as  onrselve.s\  ])oeause 
(here  are  more  oT  then)  lhaji  there  are  ol'  us,  ^Vv  really  have  veiw  little 
ehanei*  now  ol'  seeking*  ivdress  nn<lei-  thi;  present  lihel  laws  and  the 
present  system  of  what  amounts  to,  indeed,  a  monopoly  like  a  ])til)lic 
utility  monopoly.  There  is  not  even  any  way  really  of  <!ettin<i'  in  the 
newspaper  ])usine«s.  or  a  new  telev  ision  network,  or  ii'ettin/x  another 
telev  ision  station,  so  I  tliink  >vo  Jieod  to  look  into  all  of  those  thinu'S- 

Senator  ('ii.\ns*i'0\.  I  don't,  know  of  anv  eonnnunity  of  any  si/e  in 
our  country  that  has  a  mono])olistif  situatmn  in  ro*>ard  to  news  media. 
There  is  in  every  eonuunnity  tluit  i  ran  think  of  at  least  one,  news- 
paper,  often  more,  ('(uinnnnity  ]iewspai)ers  con^pote  around  Xcw  York 
and  other  major  eitios  with  the  dominant  lunvsjniper,  the  one  looked 
upon  as  the  ilominant  paper.  Thoi*e  ai*o  i*adio  stations  with  o-rowin^^ 
pi'olilVration  in  most  conunnnitie.s.  Yon  have  TV  acce.^s  ami  eompe- 
tition  in  most  cofumum'ties  and  with  the  development  of  cable  TV  yon 
Jiow  have  a.  i)roli  feration  of  voices  and  view[H)ints  there. 

Senator  (Inixr.v.  I  was  talkin^t^  about  Jjewspaper  i/io/iopoly  when 
1  used  the  woi*d  "nionopoly.-' 

Semitor  Ckaxstox.  Very  seldom.  I  know  of  no  lai-^Lre  city  in  America 
wheix^  there  is  a  inonopoiy  in  terms  of  newsj)a]iers.  The  connnnnity 
))apers  are  j^iving  the  )najor  dailies  a  very  tough  battle  for  readers  and 
for  advertisiujLT. 

Senator  KiiviN*.  Don't  yon  thiidc  that  tlui  Fomidin<ir  Fathei*s  placed 
the  tirst  amendment  <rnaranteein<^*  freedom  of  the  i>ress  in  the  (■onsti- 
tntion  because  they  believed  that  our  connti-y  Juis  nothin^^  to  fear  in^ 
the  lon<r  i*nn  for  freedom  of  the  press  as  long  as  it  leave's  truth  free 
to  combat  ei-ror  ^ 

Senator  Cuaxstox.  Absolutely. 

Senator  Kijvix.  And  don't  yon  believe  that  if  yon  attempt  to  \v<:\\' 
late  freedou).  any  khu]  of  freedom,  so  as  to  prevent  it  from  bein.ir 
abused,  that  yon  are  likely  to  wind  np  witli  a  destruction  of  that 
freedom  i 

Senator  CiiAxsrox.  T  do  withoni  qnosl  ion. 

Seinitor  Euvix.  And  the  truth  of  it  is  a  man  doesn't  have  any  freedom 
at  all  unless  he  has  freedom  to  act  wisely  or  foolishly  un'der  <^iveu 
oircnnistances.  doesn't  he  ? 
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SiMiator  CitAx.sTDX.  I  n<>'i'oo  a^-jun.  Mv,  Cliuinnaii,  I  am  coiisiilcring 
iH»rtaiii  revisions  oT  8.  1^)8.  If  1  snbseqiiciuly  do  submit  such  nmciid- 
nuMits,  i  would  iifroally  a])pi'ccintc  your  printing  such  ameudnuuits  in 
( lu»  liiMirin^-  rc>eord. 

SiMialor  IOkvix.  Thank  yon.  Without  ohjoction,  any  amondnionts  lo 
S.  lAS  will  \}{\  inchuhul  in  Hui  hearing'  rocnrd. 

[Snhsi'iiuouHy,  on  I\ran'h  8,  lO*!:],  ScMuilor  Oraliston  submitted  a 
.substitute  text  for  8.  b^>8  whirh  is  li.sti'd  in  the  appendix.] 

Mr.  lUsKiij.  Our  next  wil nes-^es  are  Afr.  Kred  (lialuun  an<l  Mr.  Jaek 
Laiubin,  who  are  re])n»?-*ent  ing  the  Keporters  Counnitlee  on  Freedom  ol* 
the  Press. 

.Senator  Ekvin.  Wo  appreeiate  your  willinirness  to  come  hero  and 
iifive  us  the  benelit  of  your  views  in  the  liebl  in  which  you  are  very 
knowledii'eable. 

STATEMENT  OF  FEED  GKAHAM  AND  JACK  LANDAU,  ON  BEHALF 
OF  THE  KEPOKTERS  COMMITTEE  ON  FREEDOM  OF  THE  PRESS 

Mr.  L.\>;i)AU.  ^ly  name  is  Jack  C.  Landau.  I  am  a  working  )H!ws 
i'epor(er  emi>loyed  as  the  Supi'cme  Court  eorri'spoudent  of  The  New- 
hon.se  News[)apers.  1  am  aeeoiupanied  by  Fred  P.  Graham,  a  working 
news  ivporter  employed  as  ti  Washinirlon  correspondent  for  CHS 
News.  ]\rr.  Graham  is  a  uuunber  of  the  bar  of  the  State  of  Teuucsseej 
and  i  am  a  member  of  the  bar  of  the  State  of  New  York.  AVc  arc  here 
today  as  individual  vejwters  in  our  eapiieities  as  nwrbors  of  the 
executive  eounnittee  of  The  l^eporters  Connnittee  for  eilom  of  the 
J*ress.  A\*e  have  a  I'aHu^r  ]on<>*  written  stntement  which  we  would  like 
permission  to  submit  for  tlie  record  and  we  Inive  a  very  short  version 
of  it  whicli  we  wouUl  like  to  read  with  some  additional  connnent.s. 

Senator  Euvrx.  Lot  the  record  show  I  hut  the  entire  statement  will  be 
])rintcd  in  full  in  tlie  body  of  the  record  after  the  les(iuu)ny  of  the 
witnesses. 

Mr.  Gl^.MIA^^.  Mr.  Chainnan.  T  want  to  thank  you  for  the  oppor- 
tunity to  appear  here  a<>'ain.  As  you  know,  1  testified  oiu*e  before  in 
front  of  tliis  snbconnnittee  in  its  general  inquiry  into  the  relation  be- 
tween the  Government  and  the  ])ress  and  now  that  we  are  down  into 
this  more  spei*ifio  point  1  appreciate  the  opportunity  to  expre.^^s  tlie 
reporters  connnittee's  view  on  these  subjects.  AVe  are  simply  goin^^  to 
lile  our  pi'cpared  statement,  at  least  concerniuir  my  part,  Mr.  (^hairmau, 
and  T  would  like  to  address  myself  to  a  few  points  that  have  come  up 
this  nioruiu*^  and  have  been  points  of  particular  inquiry  on  the  ITonse 
side  in  heariu^xs  on  this  same  subject. 

As  you  know,  the  Keporters  Goimuittee  su])ports  essentially  the 
views  ex])ressed  by  Senator  Cranston  iuunodiately  ])recediug  this  testi- 
mony. We  favor  an  absolute  uew.smoi's .shield  law,  absolute  in  theseiise 
that  it  wouhl  not  be  qualifieil  with  pnu-isions  that  would  ])ernnt  the 
shield  to  be  waived  by  a  court  or  removed  by  u  court  under  certaiji  cir- 
cnuLstances,  We  favor  a  pi-eemptive  Federal  .statute  which  would 
apply  in  the  variotis  States  and  to  the  Federal  Government  and  to  vari- 
ous bodies — judicial,  administrative,  ami  le^nslative. 

OuV  reasons  for  l)oth  of  those,  Senator,  are  iniderscored  by  what 
Senator  Gnui.ston  said.  You  will  recall  he  said  that  people  in  the  news 
nunlin  ami  apparently  our  sources  assrjned  prior  to  the  CaUhvcU  tieei- 
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sion  l)y  Hip  Supi'tMiio  Court,  ihsii  wccouldn't  hv  Wuvvd  to  disclose  rwil- 
(Icntiiil  soiiiw'cs  nnd  r()iifi(l(M\tiMl  iiiforiunt ion — tliiU  tlu^  lirst  miucihI- 
inciit  pi'otcctcd  the  sourrcs  fi'oin  timt  sort  of  tivjitincnt. 

Wo  fccl.  uiul  I  luivp  luuMi  toll  (his  hy  i\  nimiluM'  of  ropoi'fci'S.  I  lint  tlu' 
Cahhrell  decision  hnd  n  sliock  (dlVf^t.  liot  only  on  tlu'  jjcoplc  who  would 
noriiudly  lu' our  soiurt^s  hut  1  tirmk  tlu'  Itv'JfJi'  cnnnuuniVy,  1  tliiuk  luuny 
hiwycrs  Miid  ])articiihirlv  prosecutors  now  fctd  tlud  in  sonic  wjiy  tlu' 
dooi'  is  o]>(Mi  to  trci>tnia'  the  news  uumIih  ;is  uii  arm  of  tlic  prosrrut  ion  Mud 
1  IVcl  ii\  II  svMis^'  tliry  huvc  t5ikci\  the  f\il<hrrll  cjise  as  allirniative  rii- 
(•oiirai;vni(Mit  tosnl»])onM  re])ortors. 

We  ha\'e  n  eoinpendimn  wliieli  we  wisli  to  submit  for  the  record  lierc. 
Mr.  (Miaimian.  u  liich  Ii>^ts  all  of  tlie  know/i  insta/urs  since  tho  (^ahl- 
frcll  case  in  wliich  reporters  liave  lieon  sul)l)onaed.  T  would  ask  your 
indnl.'^ence  to  withhold  that  for  a  eou])le  of  ilays,  They  are  coiniuLjf  so 
fast  since  we  ]>n'par{'d  it  last  week  we  have  discovei'ed  a  counle  moiv. 

Senator  Kuvrv.  AVe  will  he  jj^lad  to  receive  any  additional  instances 
at  any  time  liet'oiu*  tl\e  heaipnii'  recorl  is  closed^  

Mr.  (liMiiAM.  All  i  i;'i'ht.  • 

Senator  Imjvix  ] continuinu*].  AVhirli  you  can  coininnnioato.  with  us 
orally  or  hy  lette:',  any  way  tluit  is  most  convenient,  for  yon. 

I  'riio  docnnicnt.  i*eferred'to  is  Di'inted  in  the  a])])endix."| 

^Tr.  Gk.sham.  All  riiirlit.  sir.  SufUco  to  say  for  this  occasion  that  the 
incident.^  of  .snI)ponainir,  a/id  ]7articularly  hy  State  and  local  prose- 
cutors, has  I'isen  I  I'enicndously  sinc(^  tlie  PfthhreJI  decision. 

T  have  had  one  ]ie!'Sonal  instance  in  which  T  had  an  op])ortnnity  at 
a  story  arid  lost  it  T  li(^lieve  hecause.  it  is  vei'v  diflicnlt  to  know,  as  ^'on 
know!  when  a  soui-t  e  has  Iuhmi  f  riiL;hi(nied  away  hy  the  threat  of  a  suh- 
])en}i— hut  T  feel  there  was  one  story  that  1  inii»lit  have  had  that  T 
lost  I)ecause  of  the  suhpena  threat.  Othe?'  re])orters  tell  me  the  sjinie 
thinir. 

Senator.  T  would  stress  that  verv  few  repoi'ters  have  in  fact  disclosed 
soiiires.  They  have  /jfone  to  jail.  Now.  if  Petei*  Pji'idtrc.  and  IVdl  Farr 
and  some  of  the  otliei\s  had  not  none  to  jail  and  in  the  headlines  I'athei' 
thnii  tJie  story  of  the  new.sman  ^^oin^''  to  jad  had  luvn  the  stoi-y  of  one 
disclosin<x  the  source.  T  thinlc  the  dryinii'  u])  of  news  would  liavt*  been 
much  more  ])!'ononn(*ed  than  it  in  fact  has  been.  So  T  do  hope  that  the 
kind  of  letrislatlon  that  we  suppoit  will  he  forth.comin<i-  befoiv  some 
]ieo])le  in  the  media  have  to  cave  in  and  disclo.se  som'ces  and  act-elorate 
this  ])rocess of  dryin/r  up  of  infoianation. 

T  want  to  talk  jnst  for  a  minute  abont  our  foelii^ir  about  an  absolute 
bill.  Senator,  an.d  then  my  colloaiLrue,  "Afr.  Landau,  will  discuss  the  ]U'e- 
em))tive  features. 

AVc  feel  that  it  is  strunjye  that  there  is  so  much  sentiment  in  the 
Conirross  for  a  qiialilied  pVivile<»-e  when  in  fact  of  the  State  statutes 
that  ha\T  beeji  passed,  a  lariri^  ?najority  of  Muun  arc  unqualified,  are 
absolute.  So  wc  think  it  is  odd  that  now  that  th(^  roiijxivs.s  has  finally 
turned  to  this  nuc.stion,  there  seems  to  be  an  assumption  that  there 
should  be  qualifications. 

T  think  i)r()l)ably  there  arc  two  reasons.  One  is  tliat  there  are  some 
vei-y  serious  crimes  in  the  Federal  statutes — the  crime  of  assassination 
of  a  President,  threat  to  the  national  seonrity,  perhaps  es]nonap:o.  trea- 
son, and  some  others — and  it  is  iindorstandable  that  it  would  come  to 
mind  that  perhaps  there  shonld  be  some  qnalifieation. 
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1  Miiiilv  iiinylM.'  tliorc  Iims  silso  hww  \)  cvvituw  jnuoiiiit  of  IitM'd  instiiut 
luiiv,  tliMt  (lie,  IVni'son  Inll  ^viis  (lio.  (irs(  oik*  that  was  widely  tJilkcd 
about,  and  it.  Iiud  quulKicMtions.  I  thiidc  tliat  asotluM'  Sciudors docidod 
to  iiiti'oduco.  bills  tlicy  tVltvtbiit  tliay  sljoidd  coiisidtM'  lha(.  juhI  i  ."ludo 
it  in  (ho  bill.  P>iit.  \vi»  have  aiialyx.inl  tl.ic  Stati'  sta(ii((\s.  As  of  our  analy- 
sis in  NoviMnbcr  of  15)7:^,  tliciv  were  tluMi  bs.  |  uiuliTstaiid  iIkm'i'  is  now 
1  uioiv. 

Afr.  (liniiMnaii,  a^  oP  tlnit  tiints  of  IS  Stall*  stalnli^s,  iMdy  5  woiv 
qnalilii'd.  The  ollu»r  1:5  State  statntcK  had  no  (inabfications.  II'  the 
pi"ivil('«iv  applied  to  a.  newsman  thini  it  eonld  not  be  removed  by  a 
comi  nnder  any  (.•iministances. 

Xow,  as  you  mentioned  earber,  sonu'  of  lluise  are  bills.  For  instancej 
.some  oi'  them  inelnde  'Mr.  I^andan  wlio  is  a  |)ress  reportiM'  ami  unfor- 
hnuitoly  do  not  inrbule  Mr.  (Jrulunn  who  is  with  the  broadi'asb  meditt 
{ind  in  tluit  sense  they  are  nan*ow.  I>ut  these,  l.'i  States  Inu'e  no  ])rovi- 
sions  lor  removing*  llu'.  jirivile^io  iukIiu*  any  eir(annstaiK'es  from  r  env- 
ered  jour-nulist :  Alabanm,  Arizona,  (■alil'ornia.  Imlianu,  Konhieky^ 
]\raryland,  jMicIii^^iii,  ^Montana,  Movadti,  New  devsey,  Xi'w  \'orIc.  Oliiu, 
and  Pennsylvania. 

Tl^e  States  with  fjnalified  iii'ivileLtes  are  Arkansas,  Alaska,  Illinois, 
Lo\usiann,  and  New  ifo^xico. 

Mr.  Clunrnuin,  if  yon  wi.sli,  we  could  submit'  f(u*  tlje  I'eeord  the  text 
of  Mmse  bills  and  I  will  oll'er  it.  now  

Senatoi*  Kiivix.  ^Ve  would  be  deli^i'lited  to  have  tlie  te.xt  of  all  the 
State  sliiebl  laws. 

|"'r!^:»  text  of  all  State  siiield  Ir.ws  a.re  priute<l  in  (h.e  ap[)en(bx,] 

Mr,  (TRMiA^r,  Huudv you.  sir. 

Now,  shortly  liefore  wc  connuoneed  our  testimnuy.  we  wer(.^  irivcn 
your  statement  about  tiie  introduction  of  your  biil.  It  is  distressing: 
that  om-  committee  would  oppose  this  bill,*  SeiMir(U',  and  you  are  one 
of  the  outstaudiuij:  su[)porters  of  press  freedom  in  this  emmtrv.  But 
there  are  modilieations  here  and  fiualilieations  thj-t  wouhl  seem' to  mc 
to  o])en  the  door  foi*  forced  disclosure  wlien  it;  really  wasn't  wari'anted. 

Senator  Em-ix.  It  oidy  opens  tiie  door  with  res|>oct  to  tlie  testimony 
of  tlie  newsman  Avlierc  the  party  wisliinc  bis  testimony  is  able  to  af- 
hrmatively  show  tlnd".  in  his  woi*k  as  a  newsman  lie  lias  acquired  actual 
personal  knowledire  of  tlie  i.nmmission  of  a  crime.  In  other  words,  he 
has  ])ersonal  knowled^^e  which  either  proves  or  di.sproves  that  ci'iiW, 
alle-iivd  oi'beiuir  inve.s(ii>-ated  was  committed. 

Mr.  GuAHA^r.  Well,  Senator,  with  all  respeiH  it  seems  to  me  that  is 
the  CahbvcU  case  ri,<j:ht  down  the  middle.  lOarl  (^akhvell  was  accu.sed 
of  havinsj:  heard  a  witness  threaten  the  Pi-esident  and  that  is  a  crime. 

Senator  KnviN'.  I  don't  think  it  is.  Von  must  lun-e  two  things  to 
prove  a  crime,  ^'ou  have  to  prove  the  corpus  delccti  of  the  crime  by 
evideuf-e  iniiepejulent  of  a  conb'^siou  or  admission.  Vou  have  got  to 
l>rove  that  a  siK'cifie  ])arty  committed  the  cimne  he  admitted. 

]\rr.  (■InAMA:M.  AV<dK  as  f  mulerstaud  it,  you  are  s;iyiug  here  that  the 
qmdification  here  would  ivfiuire  virtually  a  proof  of  tl\e  corpus  delccti 
of  ii  crime  l)efore  a  rejiorter  could  ever* be  sub|)enaed  ^ 

Senator  l^uvix.  No,  I  don't  rpiito  say  that. 

]\rr.  (tkaiiam,  ^laybe  tluit  is  wishful  thinking.  Senator. 

Senator  Kmix.  I  don't  tiiink  in  that  first  plaee  you  .u  get  a  bill 
passed  that  says  that  a  newsman  who  ac(iuires  aetual  jxu-sonal  kiiowl- 
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edge  of  a  crime  does  not  luivc  to  testify  to  it.  I  don't  think  yon  can  get 
an  absolute  privilege  of  that  iiatnre. 

Mr.  GiLMiASt.  Well,  -with  all  respect,  13  of  the  18  States  that  we 
know  of  that  have  those  bills  say  exactly  that.  It  is  an  miqualified 
absolute  iirivilege. 

Senator  Ejivin.  The  reason  you  don't  have  more  of  them  is  that 
the  newsman  should  not  be  accorded  so  absolute  a  pr  ivilege. 

Mr.  GuAJiAH.  Well.  Senator,  I  have  studied  all  of  the  eases  that  I 
can  Hnd  coming  out  of  these  13  States,  and  I  don't  know  of  a  single 
instance  in  whic^h  justice  has  been  frustrated  because  there  was  no 
way  to  lift  this  privilege  and  force  a  reporter  to  testify.  I  would  re- 
-■5pectf ul ly  ask  this  subconnnittee  to  inquire  of  the  Senators  from  these 
13. States  and  see  if  that  is  so.  I  believe  you  are  going  to  find  it  is  so, 
'  and  I  think  therr  is  a  reason  for  that,  Senator. 

Senator  Kuvix.  Well,  I  have  a  high  respectj|(ir  your  study  and 
opinion  in  this  Jield  because  it  is  a  field  in  which  you  are  most  knowl- 
edgeable. I  am  curious  as  to  wliat  phraseology  you  would  adopt  to  get 
an  absolute  privilege.  What  woula  you  say  ?  What  phraseology  would 
you  adopt  to  define  when  an  absolute  privifego  exists  ? 

Mr.  GuAHAM.  Well,  we  support  the  Cranston  bill.  We  support  the 
language  of  that  bill.  Senator,  and  as  you  know  it  sets  up  a  privilege 
and  for  those  who  fall  within  that  privilege  there  is  no  procedure  for 
waiver  of  that  pi'ivilege.  It  has  seemed  to  us  that  where  there  are 
exceptions,  the  exception  tends  to  swallow  the  rule.  Where  there  is  an 
exceiition  to  the  privileges,  judges  have  proved  ingenious  in  finding 
that  in  any  particular  case  the  privilege  doesn't  apply  because  of  some 
(|ualiiication.  And  it  boggles  the  noulegal  brain,  some  of  the  cases 
that  don't  fall  in  the  privilege.  But  judf^es  quite  often  are  able  to  do 
tliat  so  we  feel  if  you  have  an  absolute  ])rivilege,  then  there  is  no  ques- 
tion. If  the  source  believes  that  his  identity  is  not  going  to  be  disclosed, 
he  will  help  disseminate  information  to  the  press,  but  he  is  not  going 
to  study  the  language  of  these  qualifications.  If  he  hears  a  judge  can 
say  the  privilege  doesn't  apply  in  some  instances,  he  is  goinff  to  be  shy. 

For  instance,  in  the  Pearson  bill,  Mr.  Chairman,  you  will  note  that 
one  of  the  exceptions  is  in  cases  of  espionage.  Well,  there  is  going  on 
ri^i:ht  now  in  Los  Angeles  what  we  all  know  as  the  Pentagon  papers 
trial,  in  which  Daniel  Ellsburg  and  Anthonj^  Russo  are  accused  of 
espionage  for  leaking  papers  to  the  press.  If  they  are  convicted,  as  I 
understand  the  legal  situation,  Mr.  Chairman,  that  precedent  -would 
make  leaking  information  to  the  pi'ess  espionage.  That  means  that 
under  the  Pearson  bill,  if  it  becomes  law,  virtually  any  leak  would  fall 
within  the  esj)ionage  exception  to  the  privilege.  As  I  understand  it,  a 
re poi'ter  could  be  required  to  testify. 

Senator  Ervix.  I  invite  your  attention  to  Senator  Cranston's  bill, 
section  3,  and  ask  you  what  the  word  "information"  means  ? 

Mr.  Gkaiiam.  We  may  have  to  shuffle  here  to  find  that  copy.  You  are 
referring  to  section  

Senator  Ervin.  Section  3. 

Mr.  Grajjam.  Yes,  sir.  It  says  no  person  shall  bea*equired  to- dis- 
close in  any  Federal  or  State  proceedings  the  source  of  any  published 
or  unpublished  information  obtained  in  the  gathering,  receiving,  or 
processing  of  informatiun  for  any  medium  ot  communication  to  the 
public 
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Senator  Envrx.  In  oMier  Avoids — wliaf  boliiors  me — if  T  sec  h  luan 
take  a  pistol  and  slioot  anotlier  doAvn,  do  I  luive  information  uii  fliat 
subject? 

Mr.  GuAiiA:>r.  You  are  saying,  as  I  understand  it,  your  concern  is  the. 
reporter's  viewing  of  a  violent  act  in  public. 


Mr.  Gkahaim.  The  purpo5-e  of  the  newsman  privi]e<re,  obviously, 
Senator,  is  to  kce])  o])en  the  chaunels  of  connuunication  between 
journalists  and  their  eonlidentia!  .sources.  There  is  no  noed  to  pass 
legislation  which  wo;:Ul  cover  the  viewing  of  a  crime  by  anyone  in 
public. 

Senator  Ervix.  It  says  here  no  penson  shall  be  required  to  disclose 
in  any  Federal  or  State  proceeding  the  source  of  any  ])ublished  or 
unpublished  information  obtained  in  the  gathering,  receiving,  or  pi  oc- 
essing  of  infonuation  for  any  medium  of  connnunioatiou  to  the 
public. 

Now  if  I  am  a  newsman  and  I  go  out  w^here  there  is  a  riot  going  on 
and  I  see  one  man  take  a  pistol  and  shoot  down  another;  I  am  there  for 
the  purpo.se  of  receivijig  information  for  communication  or  medium 
of  communication.  Is  tliat  infonnation  within  the  definition  of  sec- 
tion 2? 

Mr,  Graham.  Well,  of  course,  we  should  be  looking  at  subsection  2, 
because  .subsection  1  is  the  source  and  that  wouldn't  be  youi*  source,  if 
you  saw  a  shooting. 

Senator*  Ekvix.  Well,  that  is  questionable. 

Mr.  Graiiaii.  I  don't  think  anyone  would  ai'gue  that  if  I  witnessed 
a  murder  that  the  murderer  is  the  source  of  information  to  me.  But 
I  think  subsection  2  says  any  unpublished  information  obtained 
or  prepared  in  gathering,  obtaining,  or  processing  of  information 
for  any  medium  pf  communication  to  the  public.  This  is  the  closest 
to  the  situation  you  raise.  The  answer  is  that  I  would  publish  the  stor3\ 
It  would  be  a  great  story,  and  it  would  be  on  CBS  News  as  soon  asT 
could  get  it  there,  and  it  would  not  be  pri  vilefjed. 

Senator  Ervjx.  Well,  you  received  it  while  gathering  information 
fo^  any  medium  of  communication.  If  a  man  sees  something  with  his 
own  eyes,  isn't  he  a  source  of  news?  That  is  what  bothers  me  about 
the  Cranston  bill. 

Mr.  Graham.  The  problem  here  was  reflected  in  the  Branzhwij 
ease  in  the  Supreme  Court  and  you  are  a\vare  what  happened  there. 
There  was  a  statute  siinilar  to  this  in  Kentucky.  Paul  Branzburg  was 
doing  some  investigative  reporting  into  mariliuana  and  hashisli  sales 
there  in  Kentucky  ar.d  as  you  know  he  was  permitted  to  observe  the 
mixing  of  some  hashish,  lie  was  able  to  write  a  story  to  tell  the 
people  in  that  area  what  was  going  on  with  their  young  peo])le  aud 
how  this  was  being  done.  ^ 

Now,  they  had  a  shield  law  in  Kentucky.  But  it  was  held  by  the 
courts  of  Kentucky  tlat  it  didn't  apply  because  he  had  seen  a  criuie 
being  conimitted. 

Obviously,  it  would  have  been  better  for  the  public  to  know  what 
Avas  going  on  in  such  illicit  activity  as  drugs  than  to  have  the  testi- 
inony,  which  they  didn't  get  anyway.  I  think  this  proves  what  we 
in  the  press  have  always  believed  was  true  anyway,  and  that  is  when 
a  journalist  gets  information  about  tlie  commission  of  a  serious  crime 
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hv  imparts  that  infonnatioii.  I  have  done  it  myself  and  all  of  us  have 
done  it.  I'lie  cases  that  Jiavo  In^on^ht  this  issue  into  this  room  arc  not 
nmrder  cases,  they  are  not  kidnaping  cases,  tiiey  are  not  assassination 
c'Ujses.  It  is  prosecution  in  connection  with  militaucj^,  in  connection 
witli  drugs,  ami  iji  coiuiection  with  official  corruption,  and  that  is 
precisely  the  instances  in  which  the  public  deserves  to  know  what  is 
gohvj:  on  and  not  liave  its  access  cut  oil  oecansc  of  subpenas. 
Senator  Euvix.  Senator  Gurney. 

Senator  Gukxkv.  Is  it  the  point  you  make  that  where  u  sci'ious  crime 
like  murder  and  kidnaping  is  involved  the  iicwsmaJi  i^  not  ^?oin^  to  be 
invited  to  view  the  crhne  ? 

Ml'.  Gji.uiam.  ^'es.  sir.  Ho  is  not  goiiij^  to  he  invited  U)  view  It.  If  he 
sec.s  it.  lu^  is  certainly  ^oiu^  to  ]>ass  the  word.  It  is  hard  to  deal  with 
this  V)ecanse  nothin^L?  like  tliis  1ms  ever  happened.  Senator.  We  liave 
V\  .*<tutes  wliere  it  could  lepiUy.  It  hasn't  happened. 

.Senator  Ejtvix.  rJnst  one  moiti  observation.  To  me,  I  think  the  Jiews- 
man  is  entjtl(»d  to  he  exempt  from  disi^losing  information  he  receives 
from  other  peo])]e  but  not  the  thhigs  he  knows  exactly  lumself. 

yh\  GirviiA^^r.  I  sympatliisse  with  that,  Senator.  As  you  well  know, 
we  have  been  working  vei'V  dosidy  with  this  connnittee  ami  witli  its 
.  stair. 

Senator  KuviN.  Ws, sir. 

ilr,  (ii!AiiA:vr.  And  maybe  M-e  have  a  problem  of  semantics  here  be- 
cause ihe  newsman's  privilege  idea  has  nothuig  to  do  \Yith  one  who 
observes  a  iintrder.  The  thing  that  concerns  me  is  making  a  i-eporter 
lepeat  wliat  he  was  told  in  confidence.  T  am  afraiil  Vw.f  \::vhv  flie 
bill  that  you  have  proposed  here.  Earl  Caldwell  would  clearly  have 
been  required  to  testifj*  oecause  lie  allegedly  was  told  that  a  man  named 
David  Hill  iard  had  tlireatened  the  President's  life. 

Senator  Euvix.  Did  David  Hilliard  tell  him  that? 

M\\  GnAHAsr.  Yes,  sir ;  that  is  what  my  understanding  is. 

Senator  Ervix.  Sfy  ti'ouble  is  this:  My  father  who  practiced  law 
in  Xoith  Carolina  for  65  years  always  told  me  that  a  court  is  where 
tlie  tiling  has  to  be  decided.  If  you  Nvant  to  prove  something  is  a  horse, 
he  said  the  first  thing  to  do  is  draw  a  pictum  of  the  hoivse  and  feai-ing 
the  judge  won't  undei'stand  that,  write  under  it,  "This  is  a  horse." 
That  is  the  kind  of  law  I  want. 

Mr.  GuAUAM,  That  is  the  kind  of  newsman's  privilege  law  we  want. 
Because  if  by  some  unfortunate  occurrence  it  should  not  be  preempted 
then  it  should  be  the  sort  of  statute  that  will  serve  as  a  model  for  tlie 
States.  We  feel  vei-y  strongly  that  experience  has  shown  that  the  ab- 
solute privilege  does  not  cause  problems.  It  also  has  the  viitue  of  sim- 
plicity and  if  the  Congress  will  pass  an  absolute  bill  along  the  lines 
of  the  Ci-anston  proi)osal,  it  would  serve  as  a  rnodel  for  the  States. 

Senato!"  Ervix.  You  would  favor  a  bill  so  simple  a  pei'sbn  who  is  a 
newsman  engaged  in  accumulating  information  for  the  dissemination 
of  the  public  not  be  required  to  testify  at  alb 

Mr.  Graham.  No,  sir. 

Senator  Envix.  I  thiiilc  our  objective  is  the  sjime,  it  is  finding  the 
pliraseolog;^'  that  will  carry  it  out.  * 

]\fr.  Graitam.  I  hope  we  can  work  on  that.  Senator.  Thank  you  very 
much. 

Senator  Eitvix.  That  is  the  purpose  of  these  hearings— to  see  if  we 
can  phrase  this.  It  is  a  very  difficult  kind  of  bill  to  phrase.  I  think  any- 
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tK)dy  who  has  tried  to  do  it  is  conscious  of  that  and  we'll  see  if  we  can 
come  out  with  a  bill  that  will  get  majority  support  of  tlie  Senate  and 
House.  1  don't  pei-sonally  favor  an  absolute  privilege,  but  I  would 
rather  have  an  absolute  privilege  than  none  at  all  if  we  can  get  a  bill 
drawn  tight  enough  to  snow  exactly  what  it  covers.  You  have  been  of 
great  help  to  this  committee.  I  am  sure  you  and  1  don't  dill'er  very 
much  on  the  objective.  It^s  just  a  question  of  finding  the  path  by  which 
we  can  get  to  the  objective, 
Mr.  Landau,  do  you  have  a  statement  ? 

Mr.  Landau.  I  would  like  to  say  a  brief  word  about  preemptive 
feature  of  the  bill ;  a  subject  1  know  you  are  quite  interested  in,  AVe 
believe  it  is  absolutely  critical  that  the  privilege  be  preemptive.  Wvi 
believe  that  Congress  does  have  the  power  under  section  5  to  extend 
the  privilege  to  all  States,  executive,  legislative,  and  judicial  proceed- 
ings under  Congress'  nower  to  implement  the  principles  protected  b^ 
the  fii-st  amendment.  We  are  backed  in  this  appraisal  by  two  consti- 
tutional professoi-s  of  differing  approaches.  Prof.  Paul  Freund  and 
Prof.  Archibald  Cox,  and  we  would  hope  that  you  would  be  fortunate 
enough  to  invite  them  to  come  down  and  testify.  It  is  an  open  question 
in  terms  of  section  5  as  we  undei*stand.  We  also  think  that  you  have  a 
power  under  the  commeiice  clause,  as  Senator  Cranston  has  said,  be- 
cause in  this  day  of  instant  communications  a  news  event  anywhere  is 
really  of  importance  to  people  all  over  the  country.  Most  newspapers 
do  liave  circulation  across  State  lines,  aUnost  all  television  and  radio 
stations  do,  and  it  is  clear  the  i*estriction  on  right  to  know  in  one  State 
ttlleets  the  rights  of  citizens  in  other  States  to  know  about  news  which 
they  consider  very  imoortant. 

We  also  think  it  is  important  for  uniformity  purj^oses  because  the 
tendency  of  the  State  judges,  as  Mr.  Graham  has  ))olnted  out,  has  been 
to  find  eveiy  conceivable  loophole  they  could  find.  In  the  Farr  case, 
the  lower  court  found  that  the  privilege  didn't  attach  after  Bill  Farr 
left  the  news  business.  The  appellate  court  tunied  around  and  said 
'"We  don't  have  to  decide  that  issue  because  the  State  legislature  doesn't 
have  the  constitutional  power  to  invade  the  constitutional  powers  of 
the  State  courts  to  protect  their  own  integrity."  There  have  been  a 
number  of  other  cases  which  we  have  listed  \\\\ic\\  we  will  submit  to 
the  committee. 

So  far  in  the  hearings  over  on  the  House  side,  the  most  cxi:ensive 
objections  to  the  preemptive  feature  were  given  by  Mr.  Cramton  from 
the  Justice  Department.  He  made  a  number  of  points  and  I  assume 
the  Department  will  probably  come  iip  here  and  make  a  similar  argu- 
ment. He  said,  for  example,  that  Congitiss  would  be  imposing  a 
"stmiqacket  on  the  50  States  by  passing  Federal  legislation  to  govern 
the  availability  of  information  before  State  courts  and  legislatures." 
We  would  respectfully  point  out  that  there  really  are  dozens  of  fed- 
erally imposed  rules  for  limiting  information  available  to  State  agen- 
cies. Tlie  ifourth  amendment  limits  illej^il  searclies  and  the  fifth  amend- 
ment limits  information  available  for  self-hicrimination  and  the  sixth 
amendment  limits  information  for  illegally  obtained  confessions  and, 
of  courae,  the  first  amendment  limits  attempts  by  States  to  obtain  in- 
formation which  would  violate  freedom  of  association. 

Mr.  Cramton  has  also  stated  that  Congress  "has  never  attempted 
to  legislate  general  rules  of  civil  or  criminal  evidence  or  general  rules 
of  evidence  for  the  States." 
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It  is  our  understanding  that  Congress  had  done  this  at  least  twice. 
There  is  a  current  statute  which  apparently  derives  from  an  1857 
statute  whicji  grants  immunity  in  State  courts.  It  provides  that  no  tes- 
timony given  before  either  the  Senate  or  the  House  can  lye  used  in  any 
criminal  proceedings.  In  1954,  in  Adams  v.  Maryland^  Maryland 
claimed  pi'ecisely  what  the  Justice  Department  claims,  that  it  violutos 
the  principles  oi  federalism  and  was  beyond  the  scope  of  Congi'ess  to 
impose  evidentiary  privileges  in  State  proceedings.  And  it  is  our  under- 
standing that  Mr.  Justice  Black,  who  wrote  the  opinion  for  a  unani- 
mous couit,  said  that  "Since  Congress  in  the  legitimate  exercise  of  its 
powei'S  enacted  the  supreme  law  ©f  the  land,  State  couits  are  bound 
even  though  it  affects  their  rules  of  evidence." 

Senator  Ervin.  I  think  the  Adams  case  is  quite  beside  the  point. 
As  Justice  Black  pointed  out  in  that  opinion,  Congress  by  enacting 
the  immunity  law  m  question  was  trying  to  get  testnuony  befoi*e  con- 
gi*essional  committes  and  prohibit  any  evidence  he  gave  l^efore  a  con- 
gressional committee  from  being  used  against  him  in  any  coui*t. 
Now,  Congress  had  the  power,  as  Justice  Black  pointed  out,  to  get 
information  before  committees  so  they  could  frame  legislation.  I  think 
that  is  quite  a  different  kettle  of  fish. 

Mr.  Landau.  Well,  with  all  respect,  Senator,  I  think  we  would 
say  Congress  has  substantial  interest  in  protecting  the  free  flow  of  in- 
formation and  news  to  all  citizens  in  the  country. 

Senator  Ehvtn.  I  am  imable  to  find  where  Congress  has  the  power  to 
prescribe,  in  an  area  not  related  to  the  exei*cise  of  any  other  congres- 
sional power,  what  State  courts  shall  resort  to  in  the  quest  for  truth. 

Mr.  Landau.  Well,  I  suppose  I  would  just  have  to  stick  with  the 
case  itself  as  standing  for  the  principle  that  Congress  may  liiuit  the 
otherwise  lawful  ability  of  the  State  courts  to  elicit  information  on 
crimes  under  congressional  power  to  preemi>t  State  e\'identiaiy  rules, 
and  basically  that  is  what  we  are  arguing ;  Cfongress  has  the  power  as  it 
had  in  the  Adams  case. 

Senator  EnviK.  Do  you  take  the  position  that  the  Adams  case  es- 
tablishes the  proposition  that  Congress  can  undertake  to  regulate  the 
rules  of  procedure  and  rules  of  evidence  in  State  courts? 

Mr.  Landau.  I  think  if  the  interest  is  a  substantial  national  inter- 
est. As  you  yourself  pointed  out,  there  is  a  substantial  national  inter- 
est in  pei'sons  coming  before  both  Houses  of  Congress  and  giving 
information  to  the  Congress. 

Senator  EnviN,  Well,  of  course,  you  can  take  the  Interstate  Com- 
merce Clause  and  make  an  argument  that  that  wipes  out  all  State 
power  entirely.  You  could  make  an  argument  on  that  and  find  a  few 
decisions  that  tend  to  sustain  it.  I  might  hypotheSze,  that  under  the 
Interstate  Commerce  Clause,  Congress  could  undertake  to  encourage 
murder  in  the  States  because,  by  encouraging  murder  in  the  States, 
Congress  promotes  the  shipment  of  caskets  in  intei*state  commerce.  The  - 
same  thing  might  be  said  of  Congress  regulating  sexual  intercourse. 
Sexual  intercoui*se  produces  babies,  and  babies  stimulate  the  flow  of 
safety  pins  and  diapei*s  in  interstate  commerce.  But  I  don?t  go  quite 
that  far  under  the  Interstate  Commerce  Clause. 

Mr.  Landau.' We  were  not  using  this  as  an  interstate  commerce 
jurisdictional  argument  for  Congress.  We  were  using  it  basically  as  an 
argument  to  supplement  the  section  5  argument.  If  Congress  makes  a 
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(Icfennination  tliat  it  is  in  tlie  national  policy  to  enoonrajre  the  free 
floAV  of  information  in  news,  thou  we  think  Con^reHS  does  hiive.  under 
the  Adam^  case,  the  jurisdictional  power  to  provide  the  tej=tiinony  of 
pi'ivilege  in  State  court  pi'oceedings.  *  . 

There  is  a  second  case,  interestingly  euongli,  involving  the  Inter- 
state Commerce  Clause.  There  is  a  statute,  1054,  Witness  Innnunity 
Act,  which  does  prnvide  t]mt  pei-sons  who  appear  in  front  of  gi-and 
juries  under  specified  circunistniie^s  are  privileged  from  prosecution 
and  also  that  their  testimony  may  not  I>e  used  against  them.  And  in- 
terestingly enough,  the  derivation  of  the  statute  is  an  1803  statute 
which  originally  gi-anted  the  privilege  for  appearances  before  the 
Tntej^statc  Commerce  Commission  or  for  grand  jury  or  criminal  trials 
involving  violation  of  the  Intei*state  Comniei-ce  Act." 

Senator  Envrx.  That  is  why  the  immunity  is  given  to  them — to  pro- 
cure the  testimony  in  a  Federal  court. 

Mr,  Landau,  'f'hat  is  right.  lint  the  testimonial  exclusion  applies  to 
the  State  courts,  too.  So  the  Congress  and  the  Supreme  Court  upheld 
tlnit  in  Vllman, 

Senator  Euvix.  Only  they  held  in  the  A  daim  case,  and  I  think  in  the 
other  case  also,  that  that  ditln't  prevent  the  court,  the  State  court,  from 
trying  the  case  according  to  its  own  rules  of  evidence.  But  it  couldn't 
intro<luce  in  evidence  against  the  man  the  testimony  he  gave  before  a 
congressional  committee  or  before  the  Federal  grand  jury. 

Mr,  LANDAtT.  That  is  tme.  It  abrogated  the  i>ower  of  the  State  courts 
in  that  limited  instance  to  compel  the  testimony  and  we  are  arguing 
that  the  Congress.  therefoi*e,  has  the  power  to  abrogate  in  these  limited 
circumstances  the  power  to  compel  t^estimony  from  newsmen. 

Senator  Envix.  Let's  carry  that  argument  a  little  bit  further. 

Mr.  Landau.  Yon  xw  a  real  expert  on  this. 

Senator  Er\t:n.  I  am  trying  to  test  it  It  5s  ^'ery  intriguing,  a  veiy 
cmcial  question  to  this  inquiry.  Suppose  now  Congress  wants  to  stunu- 
1  \tG  the  now  of  information  hi  intei-state  commerce.  It  could  do  so  verj' 
effectively  by  saying  that  no  pei'son  who  had  any  laiowledge  of  any 
crime  should  he  Vonijielled  to  testify  in  a  State  court  with  respect  to 
that  crime.  Othenvise  he  may  be  tempted  not  to  gi\  e  infonnation  to 
the  newsman. 

Mr,  Landau.  WelK  I  suppose  you  got  at  a  point  where  you  are 
making  reasonable  determination*  as  tJie  Supreme  Court  would  say, 
wiiether  this  iso'sasonably  related  to  the  end.  Of  course^  we  argue  that 
there  is  a  burden  on  commerce  now  that  throwing  Mr.  Farr  i_n 
jail  and  harassing  5Ir.  Caldwell  and  all  the  other  reix)rters  is  burden- 
ing commerce,  and  it  is  slowing  down  the  free  flow  of  information 
and  news  ai?mss  State  lines.  "WTiile  we  would  prefer  the  section  5 
approach  by  incorporation  because  we  think  that  the  fii^t  amendment 
directly  applies  on  a  national  basis  and  this  is  the  preferable  approach 
for  the  Congress  to  take,  we  think  that  the  Commei'co  Clause  is  a 
perfectly  legitimate  jurisdictional  appi-oach  to  this. 

Senator  Ervin,  Don't  yon  agree  with  me  that  it  would  have  facili- 
tated 3^Ir,  Caldwell's  obtaining  information  from  the  Black  Panthera 
if  you  had  a  law  that  the  Black  Panthers  who  communicated  with  Mr, 
Caldwell  couldn't  be  compelled  in  a  Federal  court  or  State  court  to 
divulge  the  content  of  their  conversations  with  Mr,  Caldwell  ? 
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Mr.  L.vxn.vr.  I  lln^'lMl*t  thought  about  ihnt  oiu\  AVo  would  like  to 
make  one  ndditional  couiniont,  and  tliat  is  really  not  a  priuian*  juris- 
dictional ai'fi^iiment  but  a  sopondary  quo.  Clearly  it  was  contoniplated 
in  article  I  that  Con^rress  had  tlic  power  to  stimulate  news  and  ideas 
by  a  specific  grant  of  copyright;  and  while  we  are  not  inakiufr  a  direct 
comparison  between  the  copyright  power,  we  are  sayinjr  that  this  falls 
within  the  tv])e  of  powers  that  the  franiei-s  intended  Conpi-ess  to  liave. 
And  as  you  kuow^  the  copyright  power  applies  even  in  pui^ly  iuti'a- 
stat^  transactions  and  proenii)ts  all  State  iv^uiations  involvin^r  tlie 
purchase  of  printed  or  other  material  covered  under  the  act.  So  we 
would  hope  that,  perhaps  back  in  the  18th  century,  they  didn't  foresee 
the  same  ty]>e  of  pmblenis  we  have  now;  hut  certainly  the  franiers 
were  quite  couccnied  with  encoura^linp  information  and  ideas  both 
from  authors  and  inventors  with  the  ]>atent  law  as  a  part  of  this 
proteetion.  But,  we  think,  that  it  would  almost  stand  on  its  own  as  a 
sejiarate  e.xercise  of  the  jurisdictional  power  because,  of  coui*se,  as  you 
know,  newspapei-s  have  copyright  law  i)rotection  and  it  has  l)ocoine 
a  complex  arfnnnent. 

Senator  Envix.  T  cei-tainlv  ajcri-ec  with  you  on  that  observation.  I 
was  in  hopes  the  Sujireme  CoiUt  would  tifswo  with  us  tliat  the  fii'st 
amendment^ had  some  application  to  thnj.  situation,  but  a  majority  of 
them  unforfunately  did  not.  T  certainly  ajsrree  that  the  first  amendment 
was  intended  to  stimulate  discussion,  and  the  ohtainin/a:  and  dissemina- 
tion of  infonnation.  T  also  tliiuk  tlie  Supreme  Court  oi*  at  least  five  of 
the  membei*s,  missed  a  frlorious  opportunity  to  do  somethin/j  very 
constructive  under  tlio  fii^t  iMuondment  in  thi«i  whole  field. 

Mr.  (iRAUAM.  Can  1  add  one  comment  there  ? 

T  don't  think  we  .should  feel  that  it  is  such  a  radical  idea  that  Fed- 
ei'nl  law  should  reffidate  in  certain  ways  the  evidence  that  enn  come 
into  State  i^roceedin^j^.  '\^nien  T  was  practicin^r  criminal  law  10  years 
ajro  it  did  not.  We  only  had  to  consider  State  law.  But  since  then, 
as  you  know,  lawyers  have  l>ecome  very  accustomed  to  making  mo- 
tions based  on  the  Federal  Rill  of  Riijlits.  Certain  infoi-motion  can^t 
fio  into  evidence  l>ecanse  it  violates  the  fourth  amendment  or  the 
fifth  amendment  or  the  sixth  amendment.  State  judjjes  enforce  that; 
they  have  become  accustomed  to  it.  It  doejsn't  appear  to  them  to  be 
any  violation  of  the  theory  of  federalism  at  all.  The  basic  diffemnce 
here,  of  course,  would  be  that  the  reprnlfttion  would  be  based  <jn  statute 
rather  than  an  interpretation  of  the  Bill  of  Rip:hts.  But  T  repeat  what 
Mr,  Tjandaii  said,  it  seems  to  me  that  under  the  piwedents  of  the  last 
few  years,  if  Conprress  decides  that  in  order  to  properly  enforce  the 
first,  ftmendment  of  the  Constitution  through  the  14th,  that  it  should 
pass  shield  legislation  api^licable  to  the  States,  then  I  don^t  think  that 
there  would  be  any  constitutional  problem.  T  think  the  State  judjores 
would  look  at  that  as  another  extension  of  what  has  happened  in  the 
last  10  years  anyway  with  regard  to  their  criminal  law. 

Senator  EnviN.  Well,  of  course,  there  have  been  ^rreat  chancres  in  the 
criminal  field  as  a  result  of  the  Supreme  CourtHholdinp  that  the  due 
proc-ess  clause  of  the  14th  amendment  makes  certain  specific  provisions 
of  the  Bill  of  Bififhts  applicable  to  the  States  on  the  idea  that  it  relates 
to  what  they  call  liberty. 

Mr.  Landatt.  We  would  point  out  one  thing.  With  all  of  the  time 
and  effort  we  have  put  into  this  we  are  very  appreciative.  We  would 
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hoj^e  tliat  you  would  consider  the  ^rof estiiio  problem  that  would  arise 
if  Congi-ess,  after  all  of  these  hearings  and  all  of  this  research,  passed 
a  law  applicable  only  to  the  Federal  jnrisiliction  because  most  of  the 
types  of  crimes  which  a  grand  jury  would  be  intei*ested  in  would  be 
protected  under  the  Federal  law  but  would  be  unprotected  under  the 
State  laws.  You  would  have  this  dual  jurisdictional  problem;  and 
if  Earl  Caldwell  was  really  to  be  protected  in  California  in  the  Fed- 
eral jurisdiction  them  would  be  nothing  to  stop  the  California  grund 
jury  from  trying  to  get  the  same  information  because  I  assume  it 
IS  a  crime  in  California  to  threaten  the  life  of  anyone. 

And  so  it's  going  to  be  really  no  protection  at  all  because  there  is 
hardly  a  crime  or  a  type  of  official  misdeed  which  would  be  reported 
by  the  jness  which  would  not  violate  both  St^te  and  locfd  laws.  It  would 
be  no  ])rotection  at  all  for  the  newsman  to  say  to  his  rfource.  "Well  if 
tlie  roulette  wlieel  hits  in  the  Federal  grand  jury  you  are  protei^ted, 
if  the  local  prose<nitor  goes  after  me  yon  aren't":  and  it  seems  to  me 
that  would  defeat  almost  the  whole  jSnrpose  of  a  shield  law  and  we 
w^onld  have  a  very  bad  psychological  effect,  because  the  press  would 
feel,  in  a  sense,  that  it  had  presented  its  case  before  the  Congress  and 
it  is  really  still  open  to  the  same  tyjie  of  persecutions  which  we  are 
S!i f) eri ng  fi'oin  now. 

Senator  Euvix.  You  can  take  care  of  this  cpiestion  by  putting  a 
provision  in  the  bill  that  if  a  court  decides  that  anv  provision  of  this 
bill  as  applied  under  the  particular  circumstances  or  to  partii  uhir 
}>ersons  is  unconstitutional,  it  shall  not  affect  the  other  provisions 
of  the  bill.  It  woTild  be  onite  possible  to  phra^se  a  separatabilitv  clause 
that  would  take  care  of  the  question  of  whether  (>oiigres.5  lias  the 
constitutional  power  to  make  it  applicable  to  the  States,  The  coui-t, 
under  the  sejmratability  clause,  could  hold  the  law  unconstitiitional, 
as  applied  to  the  States,  but  nevertheless  valid  as  to  the  Federal  Gov- 
ernment. Do  yon  know^  what  I  mean?  Pass  a  bill  that  applies  both  to 
Federal  and  State  courts  and  have  a  provision  if  it  is  judged  un- 
constitutional in  one  effect  it  would  not  affect  its  applicability  to  the 
other  situations. 

'Siw  Landat^.  I  was  really  arguing  the  other  side  of  the  coin.  The 
souire  would  certainly  W  discouraged  if  he  thought  he  could  he 
hauled  up  in  front  of  tlic  State  grand  jury  and  that  would  defeat  the 
pur]K)se  of  the  bill  i-eully. 

Senator  Tuxney.  Mr.  Grahanu  yon  testified  that  most,  if  not  all, 
reportei-s  thought  prior  to  the  Caldwell  case  that  they  wei-e  given  an 
absolute  privilege  under  the  first  amendment  to  divulge  a  source. 
Presumably  this  absolutx»  privilege  applied  also  to  viewing  a  crime. 
Is  that  correct? 

Jfr.  Graha^t.  I  am  sorrjs  I  didn't  catcli  the  last  few  words. 

Senator  Titnnev.  Pi-esnmably,  this  absolute  privilege  applied  to 
viewing  the  crime  ? 

Mr.  Graham.  No,  I  don't  think  so,  Senator.  This  whole  is«ue  has 
I>een  dealt  with  in  terms  of  coiiiidentiality  until  the  Federal  Govern- 
meut  .«^arted  subpenaing  outtakes  from  the  television  networks  and 
the  photogi-aphs  taken  at  riots  and  disturbances.  I  think  most  re- 
poitei-s  assumed  it  was  only  the  confidential  communications  between 
repoiters  and  their  sources  that  was  in  any  way  coveml.  It  is  too 
bad  some  people  Imve  called  this  a  newsman's  piivilege.  It  is  not.  It 
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IS  a  misnomer.  It  is  not  a  privilt»<re.  Tlio  individual  1ms  the  sanio  duty 
as  any  other  pei'son  when  he  is  out  walkinjr  down  the  street  and  sees 
u  hank  rohhed. 

Senator  Tuxxky.  If  that  is  the  ease,  then  what  is  wron^r  with  the 
chairman's  su^/^estion  that  tliere  be  an  exclusion  in  the  law  jiassed 
by  the  Con<rress  where  the  factual  situation  was  that  of  the  newsman 
aetunlly  witnessinjr  the  conunission  of  the  crime  if  in  the  past  news- 
men never  felt  they  had  a  privile<re  a^^uinst  testifying. 

Mr.  OiiAiiAM.  A<rain  it  turns  entii*ely  on  the  question  of  confiden- 
tiality. Senator  Ervin's  bill,  of  course,  cxclude-s  from  the  privilege  not 
only  viewing  u  crinie  but  being  told  by  a  potential  defendant  that  he 
committed  a  crime.  Now,  that  can  be  the  essence  of  a  confidential  com- 
munication. Someone  saying  "I  am  in  the  hashish  business  and  let  me 
tell  you  that  the  police  are  letting  us  run  wild  and  let  me  show  you  how 
I  do  it."  He  is  both  connnitting  the  crime  and  you  are  .seeing  him  do 
it — mixing  tlie  pot.  Perha])s  we  could  nu/dify  Senator  Ervin's  bill,  use 
language  so  we  make  it  clear  that  the  only  thing  that  is  being  done 
luM  c  is  to  make  it  absolutely  clear  that  a  newsman  who  is  not  in  a  posi- 
tion of  confidentiality  and  sees  the  conunission  of  the  crinuj,  or  is  told 
by  a  person  that  lu*  c(Mnmitl'(*d  a  crime,  that  situation  is  not  covei*ed. 
I  think  we  would  have  no  problems  except  for  one  i.ssue  that  needs  to 
be  dealt  with  separately  and  that  is  the  problem  of  a  newspaper's 
photographers  and  a  network's  outtakes.  The  problem  there*  is  this; 

There  were  riots  at  Howard  University  in  this  connnunity  alx)ut  3 
years  ago.  The  Government  attempted  to  subpena  ]ihotographs  taken 
by  local  newspapers  in  ord(u*  to  get  the  identity  of  the  ofl*end(M*s  there. 
The  newspapers  took  the  position  that  if  that  ever  once  happened,  those 
])hotographers  were  going  to  be  fair  game  at  any  future  disturbance. 
They  weren't  going  to  be  able  to  o})(*rate,  and  the  ]iublic  would  bo 
denied  pictures  of  what  happened.  That  is  also  what  has  happened 
with  the  networks.  If  j-ou  could  draft  wording  that  would  give  a 
privilege  to  the  outtakes  of  the  networks  and  to  the  photogniphers  of 
the  newspapers,  so  that  they  would  not  become  an  unwilling  investiga- 
tivi'  arm  of  the  Governmentj  then  I  would  say  that  language  such  as 
Senator  Errin'.s,  would  give  us  no  problem. 

Senator  Tuxxky.  Does  confidentiality  exist  when  you  are  in  a  pub- 
lic place  and  a  riot  is  going  on.  Aren't  you  actuallj'  ol^serving  the  riot? 

^Ir.  (thaiiam.  If  1  was  observing  a  riot  as  a  news  r(*porter  I  would 
not  consider  it  .so.  I  do  feel  that  the  photographers,  who  ait*  so  easily 
identified  by  the  people  tliere,  need  to  have  .some  protection.  Sonse  pro- 
vision should  l)e  made  in  the  law  to  prevent  the  Government  from 
xising  them  as  an  unwitting  investigative  arm  of  the  Government  or 
they  are  going  to  be  fair  game  and  we  are  not  going  to  have  benefit  of 
the  picture. 

Senator  Tuxnky.  You  would  distil  guish  in  that  particular  case  lje- 
twctui  reporters  and  ])hotogra])herH? 

Mr.  GiiATTAM.  Yes,  sir.  We  liavf*  not  done  ^)  in  the  bill  that  we 
drafted,  and  Senator  Cranston  emlor  ed  because  we  drew  up  a  broad 
e:.  .-Insion  that  covered  both.  But  lhav,  gives  Senator  Ervin  problems 
be-  a  use  he  thinks  it  would  prevent  tl^*  subpenaing  of  me  when  I  wit- 
ne:^.j?ed  a  crime  in  public.  My  only  answer  to  tliat  is;  if  it  does  cover 
me  as  well  as  the  photographer,  experience  has  shown  that  people 
come  forward.  I  assume  you  always  liave  other  witnesses  too  in  that 
case. 
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Senator  TuxxkY.  Before  tlic  recent  Supreme  Court  (Mses  <lo  you 
think  that  ])liotogra[)liers  felt  that  they  were  given  the  privileoi>  un- 
der tlie  lii*st  aniendment  if  tliey  saw  a  crime,  actually  photographed  a 
crime,  from  divulging  to  the  Government  the  photographs  that 
they  

Mr.  GRAirA:^r.  What  ha])pencd  was  prior  to  the  luirl  CaldwrJI  case 
no  one  thought  too  nuicli  ahoiit  this.  I  think  it  was  one  of  those  ha])py 
situations  where  the  source  assumed  tiiat  when  he  dealt  with  the 
newsman  he  was  not  dealing  with  the  Government,  and  a  newsman 
assumed  when  he  dealt  with  ])eo])le  in  connection  wilh  a  story  that  he 
was  not  going  to  become  an  unwitting  arm  of  the  Government,  'riieie 
w^as  therefore  a  free  exchange  tliere. 

Now,  the  instances  that  1  mentioned  of  the  Government  attempting 
to  get  out  takes  and  ])liotographs  all  arose  out  of  the  outbreaks  at  the 
end  of  the  liJOO's.  Suddenly  we  realized  we  had  a  prol)lem  that  dichi't 
exist  before.  I  don't  think  most  photogra])hers  had  thought  about  it 
until  people  in  tlie  Government  started  attempting  to  obtain  tlieir 
pictures  through  subpenas.  I  had  sev(»ral  of  them  t(»Tl  me  it  v.oidd  be 
an  unhealthy  profession  if  they  had  to  honor  those  subpenas. 

Mr.  Laxdau.  The  di'afting  eonnnittee  went  through  this  problein 
quite  extensively.  It  breaks  down  into  a  number  of  subsidiary  ]>rol)- 
lems.  Thv  first  ])roblem  is  news  photogr.iphers  and  television' plioto- 
graphers  frerpiently  get;  access  to  events  I)ccause  they  are  ]jhotograi)h- 
ers  and  for  no  fjther  reason.  That  is  to  sa.y,  people" who  are  going  to 
hold  a  political  meeting  of  some  type;  even  witli  a  great  nuinl)er  of 
people,  perhaps  two  or  three  hundred  people,  they  see  a  fellow  from 
CBS  come  in  and  lie  shows  his  identificatiau  and*  they  let  him  in 
because  they  know  that  his  pur])oses  are  only  to  disseminate  news: 
not  to  be  an  agent  of  the  Government.  It  is  very  liard  to  protect  the 
integrity  of  the  news  photogra])]iers  if  we  ai*e  not  going  to  give  them 
the  same  type  of  protection.  We  felt  that  tlic  (piestion  of  evid(»nce 
would  be  very,  very  difficult.  "ITow  many  other  people  were  there? 
How  many  other  people  would  they  let  in  f  Did  they  really  know  you  i 
What  did  they  think  you  were  goin^  to  do  with  this  film  We  adopted 
the  position  that  all* unpublished  niformation,  all  infonnation  gath- 
ered bj  newspapers,  if  it  was  published,  anyone  in  the  world  is  free 
to  see  it  and  if  it  is  unpublished  it  belongs  to  the  press.  Otherwise,  once 
Government  has  substantial  notice  of  the  demonstration  and  the  local 
chief  of  police  goes  out  to  the  golf  course  and  says  "I  doirt  have  to 
botlier  sending  photograpl^ei-s  down  there,  I  will  subpena  the  local  TV 
station,  they  are  a  good  TV  station,  they  don't  miss  anything.'-  We  feel* 
as  a  matter  of  public  policy  Congi*ess  has  to  lay  down  the  law  and  say 
to  law  enforcement  the  press  is  not  a  cooperative  fourth  branch  of 
the  Government  in  any  way,  shape  or  ^orm. 

Senator  Tunxey.  I  am  troubled  by  the  point  that  we  have  discussed 
for  some  minutes  now,  the  issue  of  a  rejpoiter  or  newsman  or  photog- 
rapher actually  watching  the  commission  of  a  crime  and  having  an- 
exclusion  which  exempts  him  from  having  to  testify. 

Mi\  Landatj.  Is  he  doing  this  as  part  of  his  news  gathering  acti^dtie3 
or  on  his  vacation  or  cpiite  by  accident?  I  think  that  makes  a  difference. 
If  a  source,  for  example^  calls  up  the  St  Louis  Post-Dispatch  and 
says,  "we  are  going  to  burn  down  the  ROTO  building,  send  your 
photographer's  over  there,"  and  they  send  their  photographers  over, 
and  they  take  pictures,  that  may  be  one  thing;  but  if  a  guy  just  hap- 


72 


pons  to  be  Avaiulei  iiin-  throu^rli  tlu*  rsunpus  and  soe,s  tlu*  building  burn- 
iiiji"  not  on  «a  news  a.sjii.irnnKMit  oi*  any  way  connected  witli  liis  no\S's  job, 
tluit  may  ho  qnitc  anotbor. 

Senator  Tttxnky.  Well,  T  undorstand  Avhat  you  are  saying'.  I  just 
Avoiild  liatc  to  tliink  that  in  dnifting  a  law  that  wo  wonld  hQ>  saying  in 
ortoct  that  nowsnion  wlio  saw  a  crinio  being  connnittod  would  be  given 
n  pvivilogo  against  having  to  testify  in  a  con  it  of  law  on  that  crime. 
1  recognixe  that  <bote  are  different  types  of  ci'inies  that  are  connnittod 
when  d'  newsman  is  exercising  bis  professional  competenco,  when  he 
is  actually  out  there  becanse  ho  is  a  journalist  oi*  newspaperman,  and 
the  situation  whom  bo  hapi^ous  to  bo  walking  on  the  street  and  the 
crime  is  connnitted.  1  set*  tbe  ditleronce  clearly  between  those  two 
situations.  I  am  not  sure  tluit  the  two  situations  ought  to  be  treated 
dill'erently  in  the  law  and  I  am  open  to  further  information  and 
judgment  on  it,  but  T  find  it  diflicult  at  least;  in  the  first  instance  to 
accept  tjjat  the  difference  should  be  evaluated  diffeivntly  by  the  law. 

Jfr.  fiuAiiA:\t.  S(*nator,  yon  are  really  s]>eaking  only  o{  a  reporter 
who  sees  a  crime  of  violence  being  connnitted,  aren't  you  ? 

Senator  Tuxxky.  Well  

^Iv.  GuATTATn.  What  would  yon  do  in  the  case  of  Paul  Branzburg 
who  saw  the  hashish  being  nuifle?  Does  that  fall  within  what  you  are 
saying? 

Senator  TrxxKv.  T  think  that  that  is  troublesome.  But  it  is  not 
u(*arlv  as  troublesome  as  the  question  of  violence  being  committed. 
The  tbinir  tliat  most  deeply  concerns  me  about  recent  developments  is 
that  confldcMitial  soiirces  of  information  are  now  going  to  he  exposed 
if  reporters  arc  required  to  go  before  the  grand  jury  and  tell  wliei^e 
they  got  the  inforn-iation.  T  think  that  is  the  most,  tvonhlesome  aspect 
today  of  the  recent  <*o\\vt  rulings.  I  distinguish  that  between  the  actual 
observation  of  a  crime  being  committed  but  I  am  not  sure  having  said 
that  w^iat  my  conclusion  is. 

Mr.  Gtiati'am.  Well,  of  course,  we  were  instructed  by  our  group  and 
we  agi'ee  with  them  that  we  snppoit  an  unqualified  and  fcbsolute 
privilege.  But  it  seems  to  me  it  would  be  a  shame  if  a  hangup  develops 
over  a  jonrnalist  observing  a  crime  of  violence  and  being  shielded. 
I  don't  believe  yoii  would  have  1  instance  in  100  years  where  a  i*e« 
porter  who  observed  a  crinie  of  violence  would  (a)  be  in  a  position 
of  confident iality:  and  (b)  decline  to  voluntarily  testify.  So  if  that 
proves  to  be  a  hangup  we  would  like  to  come  back  to  you  on  that. 

]Mr.  Laxdau.  We  might  suggest  one  other  thing.  If  you  can  give 
us  a  siniilar  example  of  a  doctoi*.  while  ti-cating  a  patient  who  ob- 
serves a  crime,  or  an  attorney  while  advising  a  client  ol)serve.s  a  crime, 
and  this  is  part  of  the  attorney^cHent  relationship.  We  would  like  to 
n\ake  a  compariso]i  in  some  ?.ense  because  we  feel  tliat  the  infonuation, 
the  type  of  i-elatiousbip  v*!iich  has  been  set  np  to  protect  and  encour- 
age* peoi^le  to  come  in  and  talk  to  lawyei'S  and  doctors  and  clefgAinen 
is  at  least  in  teruiS  of  i^aranieters— -T  am  not  talking  about  the  excep- 
tions here  ami  thei'c — is  somewhat  like  the  encouragement  we  would 
like  to  oifer  the  general  public  to  trust  the  press.  And  if  3^011  can  think 
of  a  parallel  situation  T  think  that  might  be  perhaps  a  good  discussion. 

Senator  Tt'xxmv.  Well,  T  would  have  to  rei*ead  the  rules  of  evidence, 
but  it  is  my  impression^  that  if  a  lawyer  observes  a  crime  being  com- 
mitted by  his  client  he  is  not  protcct(»Vl  from  testifying. 


Mr.  ti.NMMt'.  MvCorniirh  on  h^rli/cnn*  nj)|M»nr.s  In  say  tlint  If  iho 
rviuH*  isMiii of  part  ami  pani*!  of  ron(i(li*iitial  rrhUioiustiip — ihvy 
WW  talking  ami  tlu»  ;rii;.  says  1  am  now  p)ln^  to  l)n»ak  the  MH-uritV 
In  us— that  |)i*olmhly  wonhl  hi*  i-oviMvil.  On  tin*  othrr  hainh  if  tlu*  h\* 
low  walks  iu  for  .SKC  -  adviiv  aiut  liirns  uromnl  uinl  pirlw  np  a  ritlc 
ami  shoots  it  out  tin*  wintlow,  that  wonhlo't  Im  oovorcd.  1  think  the 
amih»;rv  is  if  tin*  itifornnition  is  ol)taitn*il  as  a  ri*snlt  of  m*ws  L^athorin^ 
ni'tivitirs.  as  a  ivsult  t)f  ivlationshi|)  hrtwoon  tho  sounrc  ami  a  m*.ws* 
man.  that  wouhl  hi*  otn*  tliiu^.  hnt  if  tin*  ihfornniiM)M  is  ohtained  pnrrly 
as  a  private*  t*jti/.t*ti  walkin^nlowu  thostrrrt  whoKivsa  t^uihliu;^  blown 
np  or  smtn*thiu^.  that  nii<;ht  Im  quito  am)tln*r. 

Senator  Ti  SNnv.  Wolh  I  wonhl  Jitnl  it.  dillirnlt  to  b(?licvo  insofar 
as  tlu»  administratifai  of  justiri*  is  conivnu*!!  that  snrh  a  distinction 
wonhl  hr  ronsid(*riMl  nn*ritorions  if  (In*  nownniti  hap|H*tn*d  to  Im,  we 
will  siy.  coNVriny  a  m»ws  story  at  tin*  Kcdoral  huifiliii^  ami  lu>  saw 
>uuu'IkmIv  walk  iu  with  u  homft  ainl  a  ft'W  urumtos  lator  the  building 
r.xplodrti.  t  wonhl  hi*  tnaihlotl  if  tin*  fact  that  Iu*  was  acting  as  a  rt** 
portor  i'i>Vi*riu;X  tho  courthouse  or  <'<»vrrin^  the  hVderal  iniihlin;: slnaild 
then  pvc  him  an  absolute  privlh*;re  apiinst  testifying  as  to  what 
he  saw. 

Mr.  L.NNn.M-.  Well.  I  think  ivptjrtei-s  would  testify  exeept  it  is  my 
ntidn>tamlinLr.  ami  I  am  not  as  thorou;rhly  versed  on  this  as  I  should 
Im'  in  the  other  two  privile^rrs,  the  |»syehotherapist  privih*^*  ami 
eU»r^^^vunni  privile«re  iu  sonu*  instanees.  there  mav  be  for  km)wlo<l^e 
of  mwo  whieli  is  et>veii»d  by  (lie  privih»£re.  So  it  is  iif*f  a  unique  cou- 
«epi  in  terms  of  the  privile^^*  to  even  as*<ert  the  privile^re  when  there 
is  know|eil«re  that  thi**enme  will  be  conunitted  in  advame. 

Mr.  (tiMUAM.  It  wtndduY  eovered  beeausi*,  he  would  pul)lish  it. 
It  would  m>(  Ih*  unpublishetl  information. 

.^^enatiM'  Kuvix.  My  n»colleetiois  (e)ls  nn*  tluit  (he  a((oriieyM'lient 
privilep»  is  not  absolute.  I  f  a  tiniu  ;;o(*s  ami  talks  to  his  lawyer  alxait 
how  he  ran  eouunit  a  eriuuN  it  is  not  privile^red  at  all.  If  he  p)Os  for 
(he  purpose*  of  fimliu^r  mit  if  he  eomiuitted  a  (M'ime  in  the  futuiv,  it  is 
o\\\y  information  that  he  p*ts  from  his  elieiit  as  to  what  happeiuMi 
iu  the  past  ti>  eharue  hini.  Also  in  (he  jnris<liet ion  in  whieh  !  praetieed, 
we  iliiluY  have  :.ny  priest •p(»nitent  privileps  at  all.  but  wi»  Inn!  the 
phy>ieian-)mtieut  privilefri*.  Ibrt  it  was  not  abs(»lufe.  the  eiairt  e«nihl 
iuitl  that  (ue  emts  of  ju.^dee  reiptin*  (he  divul<;enee  of  (be  information 
ami  :he  physirian  uu^ht  have  (o  s(a(e  i(.  I  iuus(  say  I  found  it  was 
!M*<'e^sarv  to  (he  atlmini>(ni(imi  of  jn^(iee.  I  am  uo(  sold  on  (he  wisdom 
of  an  afisolnte  praileps  I  do  have  tnuihle  w*i(h  (lie  propo^itimi.  I 
flou'(  have  any  (nnJile  wi(h  (Ik*>  proposi(ion  (bat  if  (he  new^'man  iv- 
vvUes  ittf(U*tituti(ut  ai  ('(mtidotiee^  (hut  lie  aujrlit  not  (<»  lie  re(\u;red  (o 
divul^i'  (he  s<ntrees  or  the  rotUeiit  of  i(.  I  have  (he  saun*  feeliiiir  about 
uop^iblisheil  inftU'iuation.  I  do  have  trotdile  with  where  a  newsman, 
eviu  if  lie  aeeuundates  this  information  iu  tln^  eoui^e  of  his  job.  ae- 
rumnlates  peivomd  km>wled;;e  of  the  e(nutnission  of  a  eri*!ie.  I  have 
tlillieulty  iu  s:iyi<i/r  (luit  lie  sIoiiiM  m>(  lie  reouiivd  to  bear  e  !i*une 
burden  nf  anydtin*  •  eiti/i'U  and  testify  as  to  nis  pei'somd  kmiwh»(lt:e. 
I  lii^tiuvrui^^ir  hir«r«*v  ^l'**  basis  of  l'iears:iy.  I  tliink  my  |>ropo-:d  \< 
a  i:o(id  propieal  and  I  think  it  takes  eare  of  about  !M)  peieent  of  Mn* 
e.iM'S.  'liie  avi»i*a«re  uew>mau  ihH»sn*t  have  pei*sonal  kuowledt;:**  of  what 
Im»  reports.  Thr  news  In*  /rjiti  eiv  \>'  bn  vd  on  ln»ar>ay  fniUi  others,  I 
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tliink  \\\y  bill  will  tnko.  nwv  of  (he  i^^i  or  IMi  or  i>7  nisys  (>(*  I<H)  uud  slill 
liMivw  it  o|uM)  lor  thu  lU'Mwninn  to  nssist  in  tin*  }\(lininislrj\tioii  of  jns- 
tia»  Nvhuro  l)u  has  piM'Sonjil  kiiowlrclyi*  of  tho  connnission  oi'  n  vrinu\ 

Afr.  (JuAiiAM.  Sii\  inrlosinii.  \vlu»n  \vi»  .siihniit  our  coiniuMuli\nn  with 
Vo\ir  pmnission  \vc  will  unnlvy.r  thosi>  t»nsi»s  uiul  try  ;uul  iltM'itli*  in 
liow  niJiny  of  tliosi?  <lu5  nowsiDJUi  ))nrl  Ihmmi  .i,n\vn  jui  admission  or  hiul 
sonuMliin^jf — Ji  ci-inio  luMiiir  connnitlcd. 

SiMintor  Ki.'viv.  i  will  appriTiiih'  that.  That  is  the.  reason  I  drew 
jny  hill.  1  tliinic  as  a  pra/,nnatic  ninltfr  that  it-  solws  thu  j)rol)hMn  in 
tlr*  trri'al  nnijorily  <d'  the  cases.  If  yon  <'an  show  ns  in  a  pi-aii'matic 
niiinn(»r  (hat  an  al'isolnto  i)rivilc\ire  works  in  a  yreat  injijority  oi'  rases, 
we  ni:iy  lie  foHTd  to  reconsider  our  ohjections. 

1 1*hV'  full  text  of  Mr.  Lanchin  and  Sir,  Cirahiun'sstateniont  rollout;] 

Statkmk.vt  or  Jack  C.  Landai;  a.vd  Kkkd  I*.  tncAnA.xr.  ^!i;.mim:i{s  or  Tnr.  KxHernvK 
CoAiMirrr.i:  or  tmk  Kkimiutkus  CoMMrrnj;  roii  I-'|{kkih)M  or  ruv*  I'liKsw  on  ('o.n* 

STHXTIONAL  U 101  MS.  SiINATr,  CoMMn  rKt:  ON  Tuv:  .rcuKMAitv 

The  Ucporlers  C'onmiittce  is  I  he  only  icKjiI  rcsenrcli  lunl  (lerciise  fund  or;;;i* 
nizMMon  hi  tb(>  iiatioii  (*\L'hisiv(>ly  (l(>vot(>(l  to  proU'cMin;;  the  Kirsl  AiutMuniUMit 
and  fmMloin-of-inforni^Unii  iinerests  of  Mie  workiiij:  ]n-v^. 

The  orgnni/utinmil  preiniso  of  Tluj  Cotnuiittw!  was  i\u\t  \\w  cnustitulinu-.n 
in t (trusts  of  tlu;  workinj^  press  ma  be  diU'orciit  from  tlio  interests  of  media 
owners  or  « roups  wilii  an  interest  ni  preserving;  First  Aiu<*iidnient  W^clits. 
Tlie  Connnitee  was  formed  at  nn  open  meeting  at  Cieor;;eto\vn  L'uiversHy 
ill  .Mnreli.  1!»7n.  in  response  to  the  threat  posed  hy  llie  .lustlce  l)(»p;MMii  oni's 
sui>p'>eMa  policies.  It  it:is  Imm'o  fnndeii  iiy  ptM-sonal  dniiaiions  n(>ni  .^leorin:; 
Cotiiiuittee  nuMuhers  nnd  Ity  nwwiest  ffMnidiition  .tirants. 

(Hi  lu'liriU*  t»f  'I'lie  Uepiirti'Vs  Couiudttee.  and  of  tlie  workiii;:  pres.;  -is  a  elas^ 
whom  f>nr  Conunillee  represents  in  eojM*t  and  in  other  w.-iys.  we  are  ;;ratefnl 
for  yotn-  iavlt.'ifioti  to  festify  hefore  this  C'onnnittee  on  a  snl»j(»et  whi<,'li  is  of 
erltieol  impf>rlnnee  to  th(>  nation. 

l^eennse  wo  h;ive  fnitli  that  tiie  Con^ires^j  wishes  to  jiroteet  and  enconra.t:(! 
Virst  Amendniont  KUarantees.  we  iKdievo  (hat  tiu*  Conjrrei^  slundd  pass,  as 
soon  as  i«)ssihle.  an  absolute  and  proeiai>tlv(»  newsnuMrs  privllej^e  statute,  pro- 
teeting  Jonrnalists  from  being  ordered  to  dlselose  nnpui»lished  information  before 
any  exeeatlve,  loRislative  or  judicial  f)Ody  of  feiU'nil.  stuh}  or  local  ^jovcnimeiit. 

\Vc  strongly  oppose  any  limitation  on  this  privilege.  We  would  also  siron^ily 
Oppose  any  legislation  tlnit  is  not  pre<MUptive — that  is.  which  does  not:  e.vtend 
th  foO.cral  protection  to  journalists  involved  in  state  court  i)roceedings. 

3fr.  Justice  White,  in  the  Caldwell  decision,  issued  the  invitation  to  Congress 
tc  legislate  in  this  area  by  noting:  **.  .  .  Congress  has  the  freedom  to  deter- 
ndae  whether  a  .statutory  newsman's  privilege  is  ncKiessary  and  desirable  and 
to  fa.sliion  standards  and  rules  as  narrow  or  broad  as  deemed  necessary  to 
addre.^^s  the  evil  di.**cerned  and,  equally  importtnit,  rc-ftishion  the  rules  as  e.\i»e- 
ricnce  froiii  time  to  tln;e  may  dictate.*' 

I.  THE  THREAT  TODAY  TO  THE  WOUKING  PUESS 

News  reporters  and  photographers  have  a  peculiarly  important  interest  hi 
protecting  confiilential  iuAOunntion.  If  they  violate  their  promises  of  conil- 
doutlallty  they  may  never  again  be  able  to  operate  effectl'*cly,  except  to  cover 
news  which  is  offered  I)y  government  handout  or  is  a  matter  of  public  record. 
It  is  news  reix)rters  iviio  are  going  to  Jail.  like  Peter  Bridge  of  the  ycxvark  Xcvh 
wlio  was  incarcerated  for  21  days:  or  like  William  Farr  of  the  Lok  AnadcH  7V»/c.t 
who  spent  4a  days  in  jail  and  nuiy  have  to  return  f(»r  an  evea  longer  period. 
Kellow  reporters  came  to  the  aid  of  both  the.s.>  m(»n  with  their  own  pe-soual 
diuuitloua  in  order  to  help  pay  tlieir  legal  costs.  It  is  news  reporters  like  Neil 
Sheehtni  Jif  the  Xrtr  Yorh'  Timrn  who  ri.sked  indictment  for  espionage  to  bring 
inikm)wn  facts  alumt  the  \*ietnam  Wtir. 

W'(}  ask  you  to  consi(hM-  what  kind  of  nation  W(»  wrudd  be,  for  examph'.  if 
the  Pentagon  Papers,  tlie  Bobby  leaker  affair,  the  Tlmlidoniide  horror,  the  My 
Lai  Massacre,  among  others,  and  hnndred.s  of  sca^idals  involving  state  ami 
local  government  still  lay  locked  in  the  mouths  of  citizens  fearful  tlint  tliey 
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\y(i\\U\  los(»  tlu'U-  livi'liliuods  or  pciiinps  oven  hv  iH'i>si»rUt(Ml  if  (1h'!i*  idiMiliiii's 
luM-niiio  K'liowti. 

\Vc  l)i'!levi?  llml  oncli  win'Uin;;  iiow.s  ri'iMH*U»r  uiul  iilioto^^rjipliiT  has  !iis  or 
lu'i*  own  const itnt h»nnl  ri^lits  frrodon;  ul*  the  pross — rij:;liis  \vlii<;li  iiro  not 
tlopiMnli'ol.  npoM  IliL'  jiivolvi'nionl  of  Jil.s  I'lniilo.vcr  hut  ri^rlits  wJjjcli  iiiiiiv  io 
tlirorlly  xwuWr  tlu»  Vlrsl  AniLMulUKMil.  ri.irlit.s  wliieli  Knuninlci'  llmt  In;  vtu\  {\o 
liis  worU  I'l-tT  Ironi  any  snhstantial  inlorl'iTcnco  hy  Jnillcial.  lo^qslalivf  vv 
I'Noi  nl hranclios  oL*  any  ^iovornuicnt. 

Tlicso  riKlits  inrlndc  a  ])(MUnnl)ra  ol*  i-onsl  it  ntional  i)it)trrt  ions—hu'hnliii.u-. 
Mio  ri.ylits  oL'  citiv.ons  to  fri'dy  assoriato  with  and  connunnicali'  with  tlio  nuMlia. 
sornri'  in  (lie  Unowlcd^^o  Vnil  no  Jonrualisl  can  be  I'ojiod  t(»  hccoiuc,  in  cRVcL 
a  K^vprnnioni:  a.ui'nl. 

'J*iu'  Cahhrvll  (iccision  ordered  journaiisls  to  disciosc  conildi'nt la!  facts  ami 
sonrccs  to  stale  and  federal  jnrii's  niie^iciliy  invesii.Lralini;  i»arti<.niar 

crimes. 

linl  tile  (ieclsioM  lias  luid  a  nuicii  l)r{>ader  iniiuict  tiian  its  limited  holdini:. 
Fed(»rai  and  slale  conrts  have  expanded  th(»  Cuhhrrll  decision  to  autlioiixe 
tlisciosnre  in  olhi'r  ar(.»as — in  criminal  t;rlais,  in  civil  litigation  and  in  cuntempu 
cases — ill  what  annands  fo  a  Ivind  of  open  hnntinif  seastai  on  I  he  press. 

For  oxami)l(».  .Tolin  F.  Lawrence.  The  Loft  Aiif/vlcfi  Tunvn  lUirean  Chief,  wr*** 
ordered  to  disclo.sic,  in  a  federal  criminal  trial,  the  conlideut'ii  portions  of  ila; 
)a]a^^  of  an  Jnlerview  with  a  jjrosecntioa  witness  in  fJie  Water.iiafe  case.  AUVtwl 
I  hi  Id  win  HI.  Mr.  I  ia  Id  win  ex(»rciseil  tin.'  oi)tion  ^dven  him  by  77/ o  /.o.v  Ant/elr.s 
llnms  to  terminate  the  confidential  relnt ion.ship  and  tin  lej^al  issno  was  tinis 
nMuh»rei\  nnu)!. 

\Vhal  is  most  sij^nilicant  aliont  tlds  ca.^e.  however,  is  the  fact  that  the  (apes 
were  soa^cht,  not  with  the  intent  of  diri'ctiy  proving; or  disi)rnN ing  Mio  commission 
of  a  crime,  but  for  the  i)nrpose  of  imi)eaclnn.ic  or  relial»ilitalin.ic  tlie  testimony 
of  the  witness.  'I'lw  action  of  the  low<'r  court  in  the  Jjawrenco  ^ase  tInis  ex]jan([s 
tlu'  coverai^e  i)f  the  Caldiccll  decision  from  testimony  before  jjrranii  jnries  abmii 
alle;;i'(l  crimes  to  broad  lishinj;  exiK'dilion.s  into  a  reporter's  Icnowled.ue  about 
tln' character  and  per.^-o  .;ity  of  persons  involved  in  criminal  liti^,^Jtion. 

In  a  nci'nl  case.  thrv.  MUirdufi'cc  ii>c}ttinrl  rejiortors  were  ordered  by  a  I'ederal 
district  court  to  disclose  cnniidential  iufoi-niation  in  a  civil  case  involving;  tlu- 
rivil  KiiTlits  Act.  In  another  federal  court,  action,  invest ijirntive  reporter  JJrir 
I  fume  was  orderi'd  to  disch>se  confidential  infoi'matiou  in  a  libel  suit. 

In  tlu'  slate  cmirts.  the  situation  is  ov(»ii  wor.se.  IOxi)Minlin.i:  the  narrow  mandate 
in  ddhtirrll,  CalifoiMiia  nnuntained  tlint.  William  Farr  must,  (li.^ciose  his  soarc(»s 
because  he  violated  a  jndire's  trial  publicity  ordoi*.  Pefer  J^rid^ce  Nva.s  jailed 
for  declinini:  to  give  moi'o  details  to  a  jjcrand  .inry  of  an  iutervicNN*  with  a  housin.u 
commissioaer  althon^^h  the  source  had  been  named  from  the  outset,  in  what  he 
ladtlished  and  was  availabh?  to  the  grand  jury.  A  Maryland  graml  jury  Sf)nj;ht 
information  from  David  Lightman  whiirh  ^Ir.  Lightnnni  obtaiiUMl  nicrely  by 
posing  as  a  shopper  in  a  .'^easide  resort  town,  a  pose  any  police  oflicor  could  have, 
assumed  without  tlui  necessity  of  subi)oenaing  a  reporter. 

These  cases  pinpoint  another  trend — the  temlency  to  N'iew  the  press  as  a  readily 
accessibh?  otfieial  •Investigative  arm  of  goveriuneut",  the  tendeni'y  of  the  goveriK 
ment  to  turn  to  tliei)ress  lirst  for  informatit)n  without  uiakijig  an>'  serious  atti'mi)t 
to  obtain  the  information  itself. 

For  exauii)le,  in  the  Calilwcll  ease,  one  of  the  (iucstl(Mis  sought  to  be  aslxcd' 
concerned  the  identity  of  the  Jilack  Panthers'  i)ress  contact,  a  uuui  who  had  been 
pul^liely  id(»ntilled  in  a  immber  of  news  stories. 

In  ^^elnphis,  two  reporters  discIos(»d  abuses  jit  a  children's  lunue.  Instead  -l  con- 
c(»ntruting  on  the  ofUchils  who  oiK»rated  \he  home,  the  legislative  comuiiUee  first 
focused  on  the  two  r(»i>orters  and  their  sources. 

In  the  dozens  of  subpoenas  that  Nvere  served  to  the  netwoi'ks  fo  disclose  out- 
takes  ''f  vurious  deuioustnitious,  then?  was  m  showing  by  the  governuu'Ut  that 
it  made  any  pr(»paratious  ahead  ot*  tinu>  to  post  its  own  eamerauien. 

In  Chattanooga,  a  newsman  was  subimeuaed  to  reveal  the  mnue  of  a  grand 
juror  who  claimed  that  a  grand  jury  investigation  of  a  judge  was  a  "whiti'  wash.**' 
'l*he  court  did  not  not  even  4ittenii)t  to  ixM  the  grainl  jury  but  lirst  caUod  the  re- 
porter and  then  jailed  him  when  ho  refused  to  tJilk. 

*rh(».^*e  ar(».somo  of  the  legal  trends  whi{?h  an*  rapidly — cas(»  by  ease  in  all  parts 
of  the  country — limiting  the  ability  of  the  media  to  inform  the  public,  in  the 
wake  of  the  Justice  Dopartm cut's  subpoena  policy  and  the  evei'-broudeuiug  uses, 
of  the  C^ddwell  decisi-^n. 
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111  the  VnidivvU  decision.  Mr.  .Justice  White  :<ai(l  tliat  tlif  ivms  «>f  .1  e  jin'SN, 
and  of  nii'iiiiit'i**;  nl*  tlu'  pulilir  wIki  ha<l  joi!H'*l  ihf  press,  wiMv  iiurt't.v  "spt»culativi''* 
as  \\>  tlif  dan^iM's  of  furtuiK  iifws  i\}i)()rtiM-};  or  pliut<»grai»lN'rs  to  tlisclost;  to  the 
«4i  vol"  nil  lent  [nfoniiatlon  lo  which  th4»,v  had  aecci^s  only  by  virtue  of  tJirir  eniiiloy- 
iiiwjt.  wltli  the  press. 

We  tried  *.  j  point  out  at  tlie  time  tliat  the  danger  wuK  more  than  •'speculative.'* 
We  were  rel)nffed  hy  tltc  Supreme  (Jourt,  5-4,  Xow,  six  months  later,  we  bcHeve 
We  have  an  oVerwiieliuhig  factual  ca«e  tliat  there  \h  more  tlnni  a  specuhitJve 
daii;;er — tlnit  cens4>r.ship  is  here  to<hiy.  Wlien  newsmen  hnve  to  face  pressure 
taetlcs  by  government,  have  to  pay  for  hiwyers  and  enj^age  in  extensive  liti^'atiou 
and  even  a:o  to  jail,  when  sonrces  are  persuaded  to  release  journalists  from  their 
iironiisi's  of  confident iaiity,  when  courts  evade  the  clear  intejit  of  stmc  eontiden- 
tiality  hvws*  censorship  v.\  here.  It  It?  not  a  "siweuhitive"  s|)eeter  someplace  in  the 
indetinlte  fntiire.  We  point  ont  to  the  Committee  that  what  started  out  as  a 
Ir)ealized  infection  involving  three  news  reiwrters.  Karl  Caldwell  of  71ic  \cto 
Vftrk  TtmvH,  i'ani  I'appas  of  a  television  station  in  New  Iledford,  and  I'aiil  ilninz- 
biirjr  of  The  LoniuvHlc  Courirr  Journal,  Is  now  a  censorship  pla;{ue  which  is  bar- 
d4'nin;r  news  sources  and  impairing  the  nuhlic*s  right  to  know  ali  over  the  luUlon. 
Ill  this  regard,  we  would  like  to  subniil  for  the  record  a  list  of  recent  <*ensorship 
cases.  We  art?  a  small  organization  withont  many  n»sources  and  we  are  not  sure 
that  the  list  is  complete. 

Kvery  major  organiased  media  group  in  the  nation  now  siipjwrts  enactment  of 
a  strong  law,  shielding  jonrnallsts  from  foiced  disclosure,  substantially  restricted. 

Tlie  sim.^nr  feelings  of  many  individual  journalists  are  also  a  matter  of  record. 
For  example,  our  Committee  circulated  a  petition  in  AVnshington  for  48  hcnrs  in 
an  effort  to  obtain  support  in  this  city  for  The  Los  Angeles  times  reporters  who 
were  involved  in  the  court  attempts  to  obtain  the  tapes  of  an  interview  with  a  wit- 
ness in  the  Watergate  trial.  Without  any  public  announcements  in  any  of  the 
Washington  medta^that  Is  by  relying  purely  on  word  of  mouth — our  Committee 
collected  more  than  450  names  in  48  hours.  We  would  like  to  submit  :l  copy  of  the 
petition  for  the  record. 

W^e  also  point  out  that  in  The  Los  Angeles  Thnes  case,  in  the  CaldwcV  cjsp, 
in  the  Pentagon  Papers  case  and  in  uie  EUsherg  oase  there  are  affidavits  from 
over  100  reporters  alleging  that  attempts  to  force  disclosure  of  confidential 
souitjes  and  information  has  inhibited  freedom  of  the  pres>i. 

A  recent  Gali  p  poll  showed  that  more  tlian  half  <of  those  interviewed  favored 
legislation  protecting  journalists  from  forced  disclosures,  a  figure  that  may  have 
risen  with  subsequent  jailings  of  journalists  and- intensification  of  government 
sources  and  information  has  inhibited  freedom  of  the  press. 

A  number  of  other  surveys  have  been  made  showing  widespread  siipi>ort  for 
proioctive  legislation  among  newsmen  and  the  public  and  we  can  supply  informa- 
tion on  their  findings,  if  the  Committee  desires. 

Our  central  point  is,  liowever,  that  even  if  only  one  reporter  or  photographer 
had  ever  been  threatened  with  forced  disclosure,  and  even  if  a  majority  of  the 
public  failed  to  understand  the  dangers  of  the  current  situation,  we  would  request 
enactment  of  an  absolute,  preemptive  shield  law.  That  is  because  even  one 
instance  of  impairment  of  the  First  Amendment  consUtiites  a  danger  to  us  all. 

n.  THE  CRANSTON  BILL 

It  is  our  imderstanding  that,  in  tiie  last  sesslnn  of  Congress,  28  newsraa.i's 
privilege  bills  and  one  joint  resoluiion  were  introduced,  and  that  in  the  current 
session  there  have  been  at  least  24.  We  will  address  ourselves  to  only  one  of 
those  bills,  S.  158,  the  bill  introduced  by  S.'^nator  Alan  Cranston  and  by  llei3. 
Jerome  K.  WaldJe,  and  drafted  by  an  Ad  Hoc  Drafting  Committee  convened  by 
the  American  Newspaper  Publishers  Associatifm. 

That  drafting  committee  included  the  American  Rroadcaf>cing  Company,  Amer- 
ican Civil  liibertles  Union,  Ametican  Newspaper  Guild,  American 'Society  of 
NevvsiMiper  Editors,  Columbia  Broadcasting  System,  National  Association  of 
Broadcasters,  National  Broadcasting  Company,  i^eicsiccck,  yew  Yor'^  Timen, 
Beporters  Committee,  and  Sigina  Delta  Chi. 

The  ANPA  has  endorsed  the  wJtole  bill.  Many  of  th«  other  groups  support 
various  portions  of  the  ANPA  bill  or  Imd  not  taken  formal  position  as  of  two 
weeks  ago. 

We  offer  our  luiqualifled  snpi)ort  for  the  principles  onnnciated  by  the  Cranston 
y.u  The  bill  offers  an  absolute  privilege  for  confidential  and  other  unpiiblislied 
-information  for  persons  engaged  in  any  niedinm  of  cominunieation,  involved  ^  . 
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in  any  f<HleraI.  staks  or  locn!  prowwlin^N.  \\>  l>eHeve  thnt  the  absolute  prlvile^je 
is  iieccrssary  in  ordor  to  euuutiTJi<?r  the  iucronsing  tmul  of  t:en.sorsliij>.  to  rt^pnlr 
tlio  previous  (laniaj;e  (hnie  to  tlu-  Fii'st  Aniendiiient,  iuu\  to  rearfinn,  in  the  public's 
mind,  the  determination  <if  Ihe  ineilia  to  eontinue  to  intVn  ni  the  public  fnll>*  while 
hcniorinj;  ail  pledges  of  <Mjn»  <leiitialit.v. 

Oonstitiitiojially,  we  belifc  e  rlnit  tlie  Cranston  bill  is  a  sound  proiJosnl.  It  is 
liased  on  the  premise  that  tlit  Constitution  says  what  it  iiiea-is:  that  neither  the 
<*(nii?ress — nor  the  eoiirts  established  by  the  Conpress — shall  make  any  l^w 
a1)ridgin^  freedom  of  the  pi'ess  Uy  requiring  news  reporters  aud  photographerb  £o 
dividffe  confidential  or  othcv  ujipiil^lislied  informatiim.  The  bill  is  based  on  the 
priiiciples  enunciated  by  Justice  William  O.  Douglas  and  the  late  Justice  Hugo  L, 
Hlack.  rurtherniore,  we  believe  that  once  Congress  begins  asserting  power  to 
abridge  the  freedom  of  tho  press — then  it  is  only  a  (piestion  of  time  and  the 
whims  of  an  uncertain  populace  that  «taiid  between  a  weakened  press  aud  even 
greater  restrictions.  . 

There  are  some  who  say  that  the  acceptanee  by  ihe  press  of  any  legislative 
protection — even  au  absolute  proteetion — f duplies  aeiiuieseeuce  to  Congressioiuil 
ri'j;utaliou.  But  we  would  reply  that  Congressional  legislatlou  is  needed  to  stop 
the  current  wave  of  nuconstitutiiaial  activities  by  state  and  federal  govern- 
ments. If  conditions  change,  it  may  well  be  tliat  the  law  may  be  revoked.  There 
are  others  who  say  that  tlie<iualifled  appnmeh  is  best.  But  we  can  only  emphasize 
tliat  there  are  grave  eonstitutfonal  (piestions  witli  sucli  an  approacli  because, 
once  the  Congress  assumes  tJie  |»ower  to  limit  freeilom  of  riie  i  vess,  it  cau  expand 
these  exceptions  until  the  right  to  know  rests  on  tlie  vicissitudes  of  iKditlcs  and 
not  on  the  enduring  principles  of  the  First  Amemluient. 

One  major  emphasis  of  all  tiie  pending  bills  involves  cunfldeutial  sources  and 
information. 

This  is  covered  by  tlie  Cranston  bill  approach  which  protects  the  Identity  of 
the  sfturee  of  any  published  cr  unpuldished  information  and  the  content  of  any 
unpublished  InfoiMuation. 

By  protecting  confldential  sources  and  information,  the  Congress  will  )ie  grant- 
ing tho  nrw's  rep(»rters  a  !)rivllegt  similar  to  tJte  statutory  or  coustitutlonal 
3)rivi leges  %vhich  are  now  enjoyed  by  attorneys  for  their  clients,  by  physlciah^j 
for  their  patients,  by  clergymen  for  those  who  seek  their  counsel  aud  by  police 
for  their  informers. 

The  public  has  un  interest  in  tlie  fair  administration  of  justice,  and  for  this 
reason,  it  has  given  confldeutlallty  privilege  to  lawyers  in  order  to  encourage 
persons  to  consult  them  with  legal  problems.  The  public  has  au  interest  in  ade- 
quate medical  care  and  for  t\u%  reason,  it  has  given  the  confidentiality  privilege 
to  physicians  In  order  to  encourage  patients  to  be  honest  about  tlieir  physical 
and  emotional  problems. 

The  public  has  an  interest  in  providing  the  free  exei'cise  of  religion,  and,  fo? 
this  reason,  it  has  given  the  confidentiality  privilege  to  clergymen  to  eucourjiige 
persons  to  disclose  their  most  troubling  problems. 

We  believe  that  the  i)ubUc  has  «n  over-riding  Interest  in  the  free  flow  of 
information  and  ideas,  and  for  this  reason,  the  Congress  should  restore  the 
vitality  of  the  First  Amendment  hy  r-Bafllrmiug  the  protections  which  encourage 
citiKens  to  disclose  information  of  importance  to  the  press. 

By  tlie  very  nature  of  Ills  p^'ofessloiial  activities,  tlie  news  rejwrter  s  concepts 
of  confidential  information  are  substantially  broader  than  I  base  of  other  pro- 
fessions. 

News  reporters  consider  Informatiou  confidential  if  it  is  denied  to  the  general 
public  and  offered  to  tlie  press  only  under  the  implied  or  explicit  understanding 
that  it  may  be  used  only  for  news  e  tlieriug  and  evaluation  piln^oses  and  not  to 
uUt  any  branch  of  government. 

We  adopt  this  broad  concept  of  confldeutlalHy  because,  it  Is  dlflficult,  if  not 
impossible,  to  draw  the  Hue  as  to  where  traditional  concepts  of  confidentiality 
end.  The  press,  with  its  si>ecial  eon;titutlonal  mandate  on  belialf  of  the  public's 
rlglit  to  know,  is  generally  regarde<l  as  linvliig  the  discretion  to  decide  which 
information  is  considered  confidential.  Tliei*efore,  we  support  the  concept  in  the 
Cranston  bill  automatically  protecting  all  nnpuhlisiied  infurmatioii  without  re- 
<iuiring  the  media  to  go  tlirougli  lonff  evidentiary  liearlngs  to  determine  whetlier 
a  source  intended  a  certain  sentence  to  be  nou-confidentlal — what  was  the  tone 
of  his  voice?  had  ?:ie  dealt  with  the  reporter  before?  was  lie  familiar  with  the 
reporter's  dlsereth n  in  other  news  stories? 

An  absolute  bill  is  also  required  because,  judges— as  we  discuss  later  on — \nivo 
heen  Ingenious  in  i /a ding  the  clear  intent  of  st:ite  shield  laws,  A  qualified  bill 
•concept  would  only  encourage  more  such  evasions  by  the  judiciary* 
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An  ab>io]iiio  sliioJd  would  also  ttM'iiihiitte  tlu»  tLMuUMioy  of  courts  and  pi'os<»<  \t- 
tors  to  hoiit  the  pi-oss  i;.s  a  readily  aviiilnhlc  iavcsti^rative  jinii.  Wr  hclit've  that 
Coiigwss  must  tp\]  nil  j^ovcriiineiit.s  forcffully  and  t-lonrly  Ihnt  tlit»  press  is  not 
a  cooperative  fourth  braueli  of  jj;<»ver!im<int.  A  qiialltiod  l>ill  wovild  still  uwiW 
j^overmneiits  to  pnsh  for  tiiipnlilishod  information,  to  tie  importers  up  in  lonjr 
and  expensive  litigation,  and  to  harass  some  newsiwpers  into  cooperating  in 
investigations. 

What  would  lini)|>en  if  all  w  ,vsinen  had  the  privilege  !o  refuse  to  disclose 
cou'idential  soui'<m»s  and  unpid)Usiied  iuforiuntioiLV  In  tJiose  few  states  which 
Jiave  broad  shield  laws,  t^ten*  lias  hecii  no  rejKjrted  adverse  reaction  either  l>y 
hnv  euforcoineiit  agencies  or  the  courts.  In  fact,  the  federal  government  operat- 
ed quite  effectively  until  recently  witliont  forcing  news  reporters  to  disch)se 
information. 

In  addition,  the  Bureau  of  Labor  Statistics  reports  tiiat  tliere  are  currently 
about  3i5O.O0()  attorneys  in  the  nation,  about  320.000  physiciuus  and  about  280.000 
ciergynien  who,  of  co;n'se.  have  the  privilege.  Tlius,  alwut  000.000  citijsens  already 
liave  the  privilege  of  eontldentiality  in  alino.st  every  state  and  in  federal  proceed- 
ings. Tlie  Bureau  estimates  a  total  of  112.000  working  uewK  edit»>v>4  mid  reporters 
in  the  country— and  one  could  hardly  argue  that  the  Republic  is  going  to  crumble 
if  tliese  900,000  iwr.sons  are  raised  to  a  million. 

Furthermore,  wc  note  thiit  Ilo^Yhere  in  the  Constitution  is  there  a  specific  pro- 
tection accorded  to  attorneys,  physicians  and  clergymen.  By  contrast,  tlie  First 
Anu'iidinent  speeifienlly  nuMilions  tlie  press. 

We  believe  it  is  absolutely  critical  that  this  ue^vsman's  privilege  bo  preemp- 
tive in  approach.  We  !>eiieve  tliat  Congress  ha.s  the  power  under  See.  5  of  the 
14111  Amnndnieiit  to  extend  the  journalists  privilege  to  all  state  executive,  legis- 
lative and  judicial  proceedings,  under  ("ongress's  power  to  implement  the  priu- 
riples  and  concepts  i)rotected  by  tlie  First  Amendment.  We  are  backed  in  this 
appraisal  by  two  eminent  Constituti'^uial  experts  of  differing  approaelies.  Pro- 
fe.s.sor-Panl  Freund  of  Harvard,  and  IMofessor  Archibald  Cox.  former  Siolieit(»r 
General  of  the  U,S.  and  uo\\%  once  a^uin,  a  teacher  at  Harvard, 

We  feel  njost  strongly  about  the  preemptive  n]»pniacb.  The  dsiuger  exists  at  tb<- 
state  and  local  level  as  well  as  with  tJie  federal  government  We  Think  it  wouid 
be  a  pyrrhie  victory  for  tlie  Congress  to  pass  a  shield  law  which  covered  only 
one  of  tlie  51  jurlsdietiims  where  newsmen  may  be  snbpoemuMl. 

We  offer  the  commerce  clause  power  as  an  additional  jurisdictional  aiithoritv 
for  the  preemptive  approach.  In  this  day  of  instant  communications,  a  news 
event  auywhere  is  instantly  sent  across  the  globe.  Most  newspapers  imve  some  ~ 
circnlatton  across  .^tate  lines.  Thus,  it  is  clear  that  a  restriction  on  the  right  to 
know  about  a  public  event  In  California  deprive?  citizens  in  Wisconsin  of  tljeir 
rights  to  know  about  news  developiiients. 

The  tendency  of  state  court  judges  t .  evade  the  clear  intent  of  many  existing 
.state  shield  laws  is  evidence  of  the  need  foi*  both  an  absolute  bill,  as  we  noted 
earlier,  and  ft  preemptive  bill. 

In  the  Farr  ciFse,  the  lower  court  Iield  tliat  a  news  reporter,  given  statutorv 
protection  to  shield  confidential  sources,  loses  tlmt  prot€cti<m  if  1«»  «mds  his 
news  employment.  This  means  tliat  a  newsman,  after  obtaining  information,  must 
remain  in  the  news  business  for  at"  least  the  period  of  the  statute  of  limitations 
or  else  he  may  risk  jail. 

An  appellate  court  in  California  went  even  further.  It  ruled  t'lat  the  Call 
fomia  statL>  legislature  had  violated  the  inherent  constitutional  power  of  the 
courts  to  protect  the  integrity  of  their  own  processes  and  that  a  shi/»ld  law  could 
not  stop  a  state  judge  from  attempting  to  elicit  Mr.  Farr's  eonfldei^tial  source. 

This  decision,  if  adopted  by  eouirts  in  other  states,  eonid  void  sickle  shield 
laws  any  time  a  reporter  is  summoned  to  give  evidence  in  a  criminal  or  civil 
trial, 

Kentucky  took  another  approach.  Its  courts  ruled  that  Paul  Branzhurg's  Ronv<^e 
on  drug  abuse  ceased  to  become  a  "souive,"  but  became  a  criminal  when  he  was 
observed  making  hashisli. 

The  Maryland  Supreme  «mrt  sold  tliat  a  newsman  who  poses  as  an  average 
citizen  has  ro  shield  law  ^^rottction  because  he  did  not  fornmllv  amionnee  that 
he  was  a  news  reporter. 

And  New  Jersey  ruled  that  its  statute,  protecting  confidential  soirrces  (re- 
cently amended) ,  was  not  intended  to  cover  confidential  information. 

Without  a  preemptive  .law.  citizens  in  one  state  will  have  more  rights  to  knmy 
about  th  news  than  citizens  in  an  adjoining  state,  and  we  will  be  engaged  in  a 
long,  expensive  and  deldlltatlng  guerrilla  war  with  tlie  state  courts  to'eftsure 
that  state  sliield  laws  are  properly  enfoi»ced. 
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For  tlu'se  ivas«»ii>»  \v<'  iir.ujo  tlio  fiui^ress  to  n-alljj'iii  that  ninondnn«ii(  riirlits. 
assnriiiitr  tlM»  public  <»f  a  I'rre  llo\v  of  iMf-n'iii.Miion  by  j^ranMn^r  n  siatulor.v  iirrvi- 
h»gi»  protecting  coniiiloiitial  SJ>urcos  <»f  /ail»lislii»(l  :iiul  uniMiiilishod  inforinatiou 
and  the  content  of  all  nnpubJislied  infor'.naiion  from  any  seniriny  by  any  ngiMK-y 
of  the  federal  or  state  governments. 

.Sonntor  Kuvin.  Wl»  will  stniul  in  recvss  until  i?:*>0  wlion  wq  will 
rosiiune  tlio  in<»'  liPij  in  tlie  same  looni, 

I  Whercvpon.  iit  1:U0  p.m.,  the  counnittec  ivtt^sscd,  to  reconvene  at 
2  ::iO  p.m.  of  tlie  same  day-] 

AFTKRXOOX  SKSSIOK 

Scnntoi'  Euvix,  Counsel  will  <  al]  tliC  fi!'st  witness. 

^Ir,  BA.SKiij.  Mr.  Ciiairniun.  our  fiist  witness  is  Mi\  Janios  J.  Kil- 
patrick,  columnist  for  tlie  Wiitihington  Star  syndicate. 

Senator  Euvin.  I  am  awfully  sorry  I  was  late  ^retting  back,  but  I 
liave  fo  run  from  morning  till  night  those  days  and  don't  get  half 
around  to  mj^  work  as.it  is. 

I  want  to  welcome  you  to  tlic  comniitteo  and  expiess  our  deep  appre- 
ciation for  your  willingness  to  come  and  give  us  the  benefit  of  your 
A'iews  in  respect  to  what  I  tliimc  is  a  very  serious  probleJii. 

STATEMENT  OF  JAMES  J.  KILPATKICK,  COLUMNIST,  WASHINGTON 

STAR  SY^TDICATE 

yiv,  KiM'ATmcK.  Mr.  Chainnan,  I  had  an  cipportunity  only  a  mo- 
ment ago  to  read  your  opening  statement  thi?  juorning.  I  think  you 
said  just  about  everything  I  had  intended  to  say. 

The  apprehcnslojis  Expressed  by  you  are  the  same  as  mine.  Never- 
ilieless,  I  had  prepared  a  statement  and  with  your  ijcrmission  I  may 
as  well  gf)  ahead  and  read  it. 

Senator  Euvin.  Tiiank  you.  I  am  certainly  anxious  to  hear  your 
statement,  i  haven't  had  an  opportunity  to  read  it  yet.  I  don't  know 
a  more  eloquent  man  than  you. 

ilr.  KiLrATiucK.  I  started  into  nowspapering  the  summer  I  was  12, 
as-  a  copy  boy  for  the  Oklahoma  Cftij  Times,  After  graduation  from 
the  University  of  ilissouri's  School  of  Journalism  in  February  1941, 
1  went  diroftly  to  the  lih-hmond  Neim  Learh^'  as  a  gonci-al  reporter. 
In  the  summer  of  1949, 1  succeeded  Dr.  Doiigla^  Southall  Fi-eeman  as 
editor,  and  remained  in  that  position  until  my  resignatiop  X  the  end 
of  1906.  Mean  Aliile,  in  1964,  I  had  begun  to  write  my  syr  Jicated  col- 
umn. "A  Couftervative  Vie\v."  The  colnmn,  yhich  now'  a^jpeai'S  in  some 
260  American  newspa])ers,  is  still  jny  p;  incipal  labor,  though  I  am  un- 
der contract,  as  a  conservative  commentator  to  both  the  Columbia 
Broadcasting  System  and  its  Washingto]i  outlet,  WOP-TF.' I  write 
fairly  extensively  fo**  magazines. 

I  mention  these  biographical  notes  only  to  suggest  that  I  speak 
tliis  afternoon  from  a  background  of  40  years  of  newspapeiing,  32 
of  them  as  a  working  professional. 

As  such,  I  know,  of  course,  the  importance  of  being  able  to  pro- 
tect a  newman'S  sources.  I  once  exposed  ta  conflict  of  interestai  on  the 
l^ait  of  a  high  Virginia  State  official,  involving  State  purchases  from 
a  .company  he  continued  to  own*  in  private  life.  I  could  not  have 
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broken  that  story  if  I  liad  not  boon  ablo  to  promise  pix)tc»ction  to  my 
orifjinal  source. 

Apjain,  I  did  a  series  of  stories  exjiosing  the  ownershii>  of  sl\un 
property  iu  Richmond.  While  much  of  this  was  based  upon  di^rjrin^r 
through"  pnblic  records,  the  original  lead  came  from  an  employee  iji 
the  tax  assessor's  office;  and  I  would  not  have  had  the  story  if  I  had 
not  promised  to  protect  his  identity. 

Still  again,  I  helped  to  break  a  story  irvolving  the  political  appoint- 
ments of  (-ertnin  "honorary  city  sergeants."  The  lead  came  from  a 
sheriff's  deputy  who  would  have  been  fired  if  I  had  not  been  al>lc 
to  pledge  tliat  I  would  keep  his  identity  unknown. 

None  of  the  three  stories  was  of  momimental  significance,  but  they 
had  this  in  common : 

First,  each  of  them  was  tlic  pi-odnct  of  a  tip  or  a  leak  from  a  somvo 
wOmso  identity  had  to  ha  kept  in  confidence. 

Sec^Jid^  *iach  of  these  leads  demanded  so'Tiething  move  than  a  mere 
tip:  each  demanded  a  followthrough  with  serious  investigati\<^ 
journalism. 

Third,  eacli  of  the  stories  involved  activities  that  the  people  had 
a  right  to  know  about. 

And  there  is  a  fourth  point:  I  floubt  that  today,  i)i  the  nnrertnin 
climate  tliat  now  obtains,  I  could  break  any  one  of  the  stories,  ^fy 
sources  would  be  afraid  to  talk. 

The  examples  I  cite  fran  my  own  recollection  are  in  some  ways  pofii" 
examples.  Most  of  my  colleagues  could  descnbe  news  beats  far  more 
drajinatic.  and  far  more  significant.  And  yet  *lie  three  stories.  fo»v>(»t- 
table  as  they  were,  may  l->e  useful  examples  for  the  purposes  of  the 
subcommittee's  inquiry — lor  these  are  not  exceptional  cxajnples.  Tliey 
are  entii-ely  typical  examples  of  the  work  that  is  done,  day  in  aixl 
day  out.  by  newspapers  large  and  small  throughout  the  Nation.  In 
the  familiar  simile,  we  of  the  working  press  ar<^  watchdogs.  Our  func- 
tion is  to  mam  iMonnd^tlie  home  place,  growling.  Right  now.  under 
the  chillhig  impact  of  tile  CahhreU  decision,  we  are  piH?tty  well  chained 
in  our  kennels.  This  is  what  the  controversy  over  shield  laws  is  all 
about* 

Now,  for  reasons  I  w^ant  to  get  to  in  just  a  moment,  I  am  opposed 
to  the  shield  laws  pending  Ix^foi'e  you.  I  believe  the  situation,  in  time, 
if  we  are  pntient,  will  cure  itself.  You  made  the  observation  in  your 
own  statemehf.  that  w-e  ought  to  look  unto  history.  I  don't  like  the 
harassment  of  f!io  past  2  or  3  yeare,  but  I  have  been  aro?^nd  long 
enough  to  havo  learned  the  wisdom  that  was  chiseled  in  iwQ.  phi- 
losopher's stone :  "This,  too,  shall  paas  away."  My  hunch  is  that  we  are 
experiencing  no  more  than  a  muscular  spasm  in  the  body  politic. 
It  is  painful,  but  it  will  subside.  We  will  err,  I  believe,  if  we  emluirk 
upon  a  cure  that  could  be  worse  than  the  disease. 

I  oppose  the  pending  shield  bills  for  tlu'se  ivasons : 

First,  the  statutory  approach  in  itself  is  fundamentally  wi-on^r. 

Second,  the  proposed  statutes  I  havi^  s<mi  at  best  i-aise  serious  doubts 
that  .stem  from  their  drafting:  worst.  \]\oy  wv^  probably  uncon- 
Ftitutional. 

Third,  these  various  jn-oixjsals — especially  the  proposals  having  to 
do  with  absolute  or  unconditionQl  privilege— involve  the  risk  of  head- 


81 


oil  c'olJision  with  tin'  v]*r\its  of  othvr  jkmvoiis  iiiidcr  fhv  .«i.\rli  nincrKl- 
incnt.  l  iiis  was  oiu'  of  tlic  |X)ints  yon  luadi*  ii)  your  oponin;:  stiihMUont. 

Oil  the  first  point:  I  do  not  mean  to  oqiiato  tlio  (  onjrivss  with  tlic» 
divine  v\\\vv  of  oin*  nniv(M*se.  no  snch  pnrnlkd  Inninji:  boon  visible 
lately,  bnt  I  bcdivvo  wo  oii<rht  to  rocnll  the  wisdom  of  th<'  Oood  IJook. 
Tlie  Lord  ^iveth,  wo  nro  tokl.  and  the  Lord  takoth  away.  The  st^itnto 
that  l^i)assod  is  the  statute  that  snl)se(iiu»ntly  may  be  repealed.  If  we 
of  the  i>ress  yieUl  to  teniptution — if  w;  ask  and  «ret  a  statutory  shield 
law,  Diako.  such  a  law  oui*  chief  |^)rotection — we  will  find  onrselvei? 
mousetrapi)ed  one  of  these  ^iiys.  ^\c  oujrlit  not  to  rely  ui)on  a  statute, 
which  may  prove  as  ephemci'al  as  the  winds.  We  oii^fit  instead  to  rely 
upon  the  Constitution  itself,  whidi  is  a  rock,  I  ujn  aware,  of  course, 
that  in  Caldwell  the  rock  proved  not  as  solid  as  we  had  hoped,  but 
C  'dwell  is  not  necessarily  the  last  word.  If  I  read  correctly  wtween 
the  lines  of  the  concurring  opinion  by  Mr.  Justice  Powell,  the  cuses 
w^eixj  decided  iiot^by  a  close  vote  of  five  to  four,  bnt  by  an  even  closer 
vote,  of,  «iy,  fou)*  and  uine-sixteenths  to  four  and  seven-sixtctMiths. 
Since  Giddwcll^  we  fettered  watchdo*xs  have  raised  a  feni'ful  howl, 
and  jnd^res  are  not  deaf.  I  believe  tluit  as  tinu>  passes,  tlie  courts  will 
acqini^e  a  much  better  understandin*r  of  the  problem  as  \\v  new.smcn 
see  it. 

fou  have  been  replied.  I  Icnow,  or  you  will  be,  with  accounts  of 
]nd|i;;es  who  i^efuse  to  undei'stand.  The  most  spectacular  of  these  ac- 
counts has  to  do  with  the  case  of  William  Farr.  I  venture  thiis  ob- 
servation, that  w^hen  my  colleagues  stand  upon  this  case,  they  stand 
upon  quicksand.  From  what  I  know^  of  this  case.  3Ir.  Farr  was  not 
engaged  in  serious  investigative  journalisjn ;  he  was  engaged  in  sensa- 
tionalism. If  I  may  borrow  from  nnotlicr  fi(>ld  of  fii:st  ameruhnent 
law,  his  stovy  w*as  utterly  witliout  redeeming  social  importance.  Mr.  • 
Farr  is  now  m  the  untenable  position  of  a  man  who  first  conspiml  in 
conten:ipt  and  now^  condones  pei*jury.  His  condnctj  in  tlie  midst  of 
the  Manson  trial,  in  my  own  view,  impi-esses  me  as  a  flagrant  viola- 
tion of  ethical  jouvnafism.  To  defend  that  ?o]iduet  in  the  name  of 
"the  people's  right  to  know"  is  to  make  a  mockery  of  that  concept. 

If  we  leave  these  decisioP3  in  the  hands  of  the  judiciary,  we  of  the 
press  will  \\\\\  some  and  lose  some  We  will  lose  some  we  ought  to 
win,  and  we  will  win  some  we  probably  ought  not  to  Avin,  bnt  we  will 
be  in  a  far  healthier  position  than  we  would  occupy  if  we  put  our  fii, 
reliance  in  a  statute,  and  not  in  the  Constitution  itself. 

But  if  yon  gentlemen  are  suffering  the  legislative  itch,  and  are 
absolutely  "determined  to  scratch  it,  I  would  suggest  that  you  ponder 
long  and  slowiy  ovei  some  long  and  serious  problems  of  statutory 
drafting. 

Who  are  the  "persons"  who  could  invoke  the  proposed  privilege? 
In  Mr.  Schweiker's  S.  36,  such  a  person  is  a  person  who  occupies  the 
capacity  of : 

A  reporter,  editor,  commentator,  JournaliBt,  writer,  corrisnondent.  announcer, 
or  other  person  directly  enga^  in  the  gathering  or  presentations  of  *  * 

Of  what?  Of  "new^s."  I  have  been  in  thiis  wonderful  business  all  my 
life,  and  I  have  yet  to  see  an  altogether  satisfactory  definition  of 
"news."  It  is  like  music,  or  art,  or  beauty.  In  the  final  analysis,  we  live 
by  the  iiile  of  Humpty-Dumpty :  News  is  what  we  say  it  is,  and  neither 
more  nor  less.  We  share  the  positive  ambivalence  of  Mr.  Justice  Stew 
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art.  searchii;tr  for  obscenity :  lie  know^  it  when  he  sees  it.  As  a  key  word 
ill  statutoi  y  drafting?,  "news"  is  not  much  to  lean  on. 

In  I^Ir,  Schweiker's  bill,  these  persons  must  be  eujra^jed  in  ^athci  ing 
or  iiresenting  this  news  for  "any  newspaper,  periodical,  press  asso- 
f'intion.  nowspa|K»f  syncHcate.  wire  service,  radio  or  televSsioa  station 
or  network,  or  cable  television  station." 

This  is  all  very  m'cIK  so  far  as  it  goes,  but  it  leaves  out  the  freelancer, 
the  i)erson  contemplated  by  Mr.  ITaitlce  in  Scnatcr  Joint  Kesolution  8 
wlio  is  'independently  en^ra«2:ed  in  j^atherinjr  information  intended  for 
l)ul)li<-ation  or  broadcast,"  The  Srhweiker  definition  also  excludes  a 
couple  of  pei'sons  einV  raced  by  Mr,  Cranston  in  S.  158.  These  are  per- 
sons engaged  in  conmiunic^ting  by  way  of  "book"  or  "pamphlet." 
Mr.  Cranston's  "persons,"  incidentally,  are  sinipl.y  persons — they 
could  be  corporations — "who  gather,  write,  or  edit  iniormation  for 
the  public  or  disseminate  information  to  tiie  public." 

Such  infonnation,  under  the  Cranston  bill,  is  defined  to  include 
"any  written,  oral  or  pictorial  news,  or  other  material,"  and  hence  we 
are  back  at  a  starting  point. 

The  Weirker  bill,  318,  tries  harden  Here  we  are  concerned  with 
granting  certain  protc  ction  to  "a  legitimate  member  of  the  professional 
news  media."  The  class  is  to  include : 

Any  hona  f  de  "newsman/'  such  as  an  individual  regularly  engaged  in  earning 
his  or  her  p  ncipal  income,  or  regularly  engaged  as  a  principal  vocation,  In 
gathering,  cc 'Meeting,  photographing,  filming,  writing,  editing,  Interpreting:, 
announcing,  oi  broadcasting  local,  national,  or  worldwide  events  *  ♦  ♦ 

And  even  here,  Mn  Chaiman,  I  am  brought  up  short.  I  can  under- 
stand the  filming,  interpretiujEr?  or  broadcasting  of  an  event,  but  I 
do  not  recall  an  event  that  coulil  be  conveniently  g?if  r*^^red,  collected, 
written,  or  edited. 

Mr.  Weicker's  S.  318  goes  on  to  define  the  nf^'^s  media  in  which  these 
.  ,  <»nts  ar(»  to  be  published  or  trajismitted.  Thes  include,  for  example : 
"any  newspaper  that  is  printed  and  distributed  ordinarily  not  less 
frequentljsr  than  once  a  week,  and  has  done  so  for  at  least  1  year,  or 
has  a  paid  general  circulation  and  has  been  entered  at  a  U.S.  Post 
Office  as  second-class  matter  *  *      et  cetera. 

Xow,  I  ap))reciate  Mr.  Weicker's  purpose.  He  is  apprehensive  at  the 
prospect  of  abuse  of  the  absolute  f  iid  qualified  pr i\'ileges  his  I: ^  - '  would 
create,  just  as  ypu  expressed  iii  your  opening  statement,  and  he  is  tidy- 
ing to  nai'row  their  application.  But  av.  this  point,  it  seems  to  me,  the 
giiutleman  falls  into  error.  For  what  the  authors  of  these  several  bills 
are  attem])ting  to  do.  is  to  implement  the  right  to  a  free  press  protected 
by  the  first  amendment,  And  when  you  make  a  law  that  fails  to  apply 
to  tlie  pamphleteer,  the  writer  of  books,  the  high  school  editor,  or  the 
writer  of  a  one-shot  manifesto,  why,  sirs,  yon  are  making  a  law 
abridging  the  freedom  of  the  press.  My  Constitution  tells  me  that 
Congi*ess  shall  make  no  such  law.  In  the  process  of  including  this, 
and  excluding  that,  of  defining  the  legitimaxiy,  if  jpu  please,  and 
bona  fides  of  newsmen,  you  inarch  into  swamps  where  T  think  you 
ought  not  to  go. 

Finally,  on  my  third  pouit,  I  respectfully  submit  that  noiie  of  the 
hinnan  rights  protected  l>y  the  Constitution  is  an  absolute  right,  and 
I  believe  it  would  be  enor  to  attempt  to  create  one*  Among  these 
rights  I  include  the  first  amendment  right  of  free  speech  and  free 


83 


press,  ^fr.  Justice  BhiHv,  I  know,  -ised  to  insist  coustnntly.  in  liis  linni- 
ble  Alabaj  la  fasliion,  that  bis  mind  lacked  the  sopliisticaiion  to  rend 
"no  law"  as  nieaninfjj  anything  but  "no  law/'  I  was  often  tempted,  when 
he  uttered  this  pious  nonsense,  to  rent  myself  a  sound  truck,  to  park 
it  beneath  the  Jnstice*s  bedroom  window  down  in  Alexandria  and  at 
2  o'clock  in  the  morning  to  deliver  myself,  iit  full  vdnme,  of  a  critique 
of  Mr.  Justice  Black's  astounding  opinion  in  the  matter  of  18-year- 
old  voting.  My  freedom  of  speech,  thus  abused,  would  have  lasted* only 
long  enough  for  the  Justice  to  have  summoned  the  Alexandria  cops. 
Manifestly,  there  is  no  such  tiling  as  absolute  freedom  of  speech  or 
of  the  press*  There  never  has  been,  and  thei*e  never  ought  to  be.  Our 
rights,  as  journalists,  are  precious  rights,  but  they  have  to  be  balanced 
against  otnei'  precious  rights.  In  the  context  of  our  discussion  this 
afternoon,  I  suggest  that  another  such  precious  right  is  spelled  out  in 
the  sixth  amendment : 

In  all  criminal  i>rosecutions — and  I  pause  to  emjjhasize  that  word 
"all,"  by  way  of  suggesting  that  "all"  includes  more  than  Mr,  Weick- 
er's  limitation  to  prosecutions  for  "murder,  forcible  rape,  aggravated 
assault,  kidnaping,  airline  hijacking^  (jv  when  a  breach  of  national 
security  has  been  established;^'  The  sixth  amendment,  as  you  gentle- 
men, of  course,  will  know,  says  that : 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to — 
you  mentioned  some  of  this  in  your  opening  statement — and  here  I 
would  call  your  attention  to  only  four  of  the  rights  then  enumeiuted. 
These  are: 

The  right  to  trial  by  an  impartial  jury, 

Tlie  right  to  be  informed  of  the  natuiu  and  cause  of  the  accusa- 
tion. 

(3)  The  right  to  be  confronted  with  witnesses  against  him. 

(4)  The  right  to  have  compulsory  process  for  obtaining  witnesses  in 
hisfavor.  _ 

It  requires  no  greaE  or  vi\dd  imagination,  Mr.' Chairman,  to  hyj^othe- 
size  situations  in  which  an  absolute  shield  law  \vould  collide  with  tliese  ' 
sixth  amendment  rights.  On  that  fourth  point  alone.^  involving  the 
right  of  an  accused  to  have  compulsory  process  for  obtaining  witnesses 
m  his  favor/ let  us  suppose  th^t  a  murder  is  committed  by  firearm. 
A  reporter,  m  good  faith,  writes:  "Police  sources  said  the  ballet  was 
so  badly  shattered  that  its  identification  would  be  impossible."  Sup- 
pose, then,  that  we  come  on  to  trial,  and  the  defense  is  surprised  by 
ballistics  e^'idence.  It  would  be  a  poor  defense  lawyer,  inaeed,  who 
would  not  instantly  se^k  compulsory  process  against  that  repoiter. 
"^Vlio  were  these  'police  sources,' "  he  would  ask,  "who  toli  you  the 
bullet  \\'as  so  -badly  shattered  it  could  not  be  identified  ? "  Tlie  reporter 
who  then  sought  protection  behind  a  shield  law,  saying  he  had 
prom'L^^d  not  to  ideiitifv.the  officei^s,  or  that  he  would  never  get  any 
confidential  stuff  again 'if  he  broke  his  promise,  would  be  in^nting  a  c 
directed  acquittal  for  the  accused,  or  a  time  in  jail  for  himself. 
Perhaps  bptli:  i    o  * 

Mr;  Weicker  recognized  this  conflict  in  his  remarks  to  the  Senate 
on  January  11,  just  as  you  did  this  morning.  He  and  his  cosponsors, 
he  said,  were  seelring  to  balance  "two  fundamental  rights— your  right 
to  your  neighbor's  testimony  -when  you're  accused,  versus  your  right 
to  the  news." 
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My  objc;'tion,  in  part,  to  Mr.  Weicker's  bill  is  that  by  liinitin^j;  the 
(•lus>s  of  crimijial  prosecutions  in  which  a  newsman's  tostiniony  nii^ht 
finally  Iwconipelled,  he  violates  the  sixth  amendment's  specific  refer- 
ence to  '*a]r'  criminal  prosecutions.  And,  of  course,  I  object  thut  in 
his  effoit  to  limit  tlie  pnvile<ie  to  pei^ons  who  ai-e  engaged  "in  the 
onj^oin^  bi'siness  of  substantial,  professional  news  repoi'ting,"  he 
abridges  the  .  ights  of  persons  who  may  be  engaged  in  the  intennittent 
business  of  insubstantial,  amateur  reporting.  IfiHie  right  we  are  talking 
about  exists  at  all,  it  appKes  to  the  most  niischie^'ous  penny  tattler  a.s 
well  as  to  the  New  York  Thiea.  :  ' 

In  criticizing  the  bills* hefore  you,  I  do  not  intend  for  one  instant 
to  attack  the  purpose  of  their  aiithoi^.  Tlie  purpose  is  tiltogcther  acl- 
miiable — to  remove  inhibitions  to  the  fi-ee  flow  of  jjcws,  to  protect 
the  people's  right  to  kno^^of  crime  and  corruption  and  malfeasance 
in  piiMic  oflTice,  to  see  that  the  watchdogs  are  let  out  of  their  kennels. 
I  am  as  dedicated  to  tl^ese  pun)oses  as  any  Member  of  the  Congress, 
or  any  membe\j'  of  the  press.  I  .simply  doubt  that  shield  laws  are  a 
proper  means  ro  obtain  the  desired  end. 

Onejuov-e  thought  and  I  am  done :  While  you  are  investigating  this 
geneml  field,  I  believe  your  subcommittee  could  perform  a  better 
service  by  Jooking  into  the  ominous  growth  of  court  orders  purpoiting 
to  impose  a  direct  priw  censorship  or  blackout  on  the  press.  I  have*^ 
hi  mind  the  incredible  order  entered  by  District  Judge  E.  Gordon 
West  in  the  case  of  Larry  Dickinson  ani  Gibbs  Adams,  ropoilei's  for 
the  Morning  Advocate  md  State  Times  yn  'Rfttoiw  Rouge.  I  Imve  also 
in  mind  the  order  laid  down  last  week  by  a  State  judge,  Judge  Samuel 
M.  Bow^e  in  Gmnt's  Pass,  Oreg.  Under  pain  of  contempt,  Judge  Bowe 
sought  to  prohibit  the  Grant's  Pass  Courier  findi  the  local  radio  and 
television  stations  "from  rapoi-ting  anj^dpinions  or  disclosui'es  of 
information  in  tliis  case — a  pejnding  murd^^r  case — "whic^^  are  not 
matters  of  public  recoi-d."  Tnis  inaefensible  and  autocratic  proce- 
dure, in  flagrant  violation  oif  first  amendment  rights,  cannot  be  tol- 
oi'ated.  In  my  oym  view,  it  represents  a  far  greater  danger y  if  left 
unchecked,  than  the  danger  that  stems  from  demands  tliat  a  reporter 
disclose  his  sources  of  information. 

Let  me  tliank  you  for  your  courtesy,  and  invite  your  questions. 

Senator  Ervin.  You  have  certainly  given  xis  a  most  eloquent,  and 
I  think  wise,  statement 

I  think  it  is  a  great  tragedy  that  the  majority  of  tl^.e  Supreme  Court 
didn't  follow  the  decision  of  the  court  of  appeals  in  the  Caldwell 
case  which  expi'essly  I'ecognized  that  in  tliis  area  you  have  two  inter- 
ests of  society  involved :  One,  the  interest  of  society  in  .^aiowin^  what 
is  going  on  in  tlie  coimtry,  and  also  the  intei'est  of  society  in  the 
prosecution  of  crime. 

Mr.  KniPATRiCKVMr.  Chairman,  I  think  every  working  newspaper- 
man of  my  acquaintance  was  kaenly  disappointed  at  the  decision  in 
GaldwelL  Most  of  us,  I  think,  expected  to  win  that  case;  and  it  was 
a  titter  blow. 

Senat  or  Ervix*  I  think  the  circuit  court  opinion  was  one  of  tlie 
finest  judicial  opinions  I  have  ever  read. 

Mr.  KujPATRiCK.  I  didn't  see  how  it  could  be  oveithit>wn. 

Senator  Ervxk.  I  didnt  either.  At  that  time  I  was  adamantly  op- 
posed, to  any  shield  law  being,  devised  by  Congress  because  certainly 
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I  thoii<?lit  the  ihcu  who  draft'  a  the  tiv^t  tiinmdmoni  had  bettor  liii- 
;::nistic  skills  tliaii  anybody  I  knew  cf  in  the  Conjrres«  of  the  United 
.States  at  this  time. 

But,  iinfoiiiuiately,  wc  did  receive  tlmt  decision. 

Like  yoix,  I  have  the  feeling  that  as  time  passes  by,  the  Supreme 
001111  is  going  to  get  away  from  that  decision  one  way  or  another 
and  go  back  to  the  circuit  coui't  decision. 

5Ir.  Kn^PATiacK.  I  behevc  it  will  have  to  happen,  sir.  The  dissent- 
ing opinion  was  so  persuasive  .  hat  in  the  course  of  time,  given  anotlier 
set  of  facts,  it  will  be  sustained — though  basically  I  thought  tlie  Cahl- 
well  facts  wei'c  as  good  a  set  of  facts  as  we  could  get. 

Senator  Euvix.  I  did,  too.  I  thought  they  wei'c  confused  by^  tlic 
Jjtanzhurg  case  ^vhcre  tlift  newspaper  reporter  liad  personal  knowl- 
edge of  violation  of  the  law. 

1  think  you've  given  us  the  finest  dissertation  I  havo  heard  on  the 
•question  or  absolutes.  It  is  quite  in  hai'niony  Avitli  tlw  spirit  of  the 
closing  woi'ds  Justice  Hand  used  in  concluding  his  ^A^irds  in  his  fa- 
mous lectuie  to  the  Harvard  Law  Schoo?.  He  clo.sed  by  enjoining  the 
]a\v  students  "to  take  up  arms  against  tlie  theory  of  absolutes  and  to 
give  them  no  drought." 

This  is  a  very — as  yovir  analysis  of  several  of  the  bills  shows — ^this 
is  it  vei-y  difficult  field  in  w!  "'h  to  find  an  adequate  phraseology. 

Mr.  KiLPATUiCK.  This  is  J^our  problem,  sir.  If  you  start  restricting 
the  class  of  "newsmen,"  that  you  are  abridging  the  freedom  of  the 
pres,  you  are  supposed  to  protect.  The  difficulty  you  get  into  theixi  is 
t!]5r.:  /  don't  think  there  is  any  ^vay  of  rcstricting'the  class.  If  there  is 
going  to  be  a  bill  that  is  to  be  wide  open;  it  must  apply  to  the  people 
who  write  for  tii©  so-called  underground  press  as  well  as  it  applies  to 
eveiybody  else.  ^ 

Senator  EnviN.  There  is  a  rollcall  vote  in  tlie  Scjinte.  We  will  get 
back  just  as  quick  as  we  can.  I  thank  you,  Mr.  Kilpatrick,  for  your 
thoughtful  and  Soquent^contribution.  _ 

[Shoit  recesS  taken.] 

Mr.  Basicdi.  Mj*.  Chairman,  our  last  w^itness  is  Mr.  Earl  Caldwell, 
covres])ondent  for  the  New  York  Times.  * 

Senator  Ennx.  I  want  to  welcome  you  to  the  committee  and  exj^ress 
'Oui'  deep  gratitude  for  your  williiigness  to  come  here  and  give  us  the 
benefit  of  your  views  in  the  area  in  which  you  have  suffered  a  great 
deal.  I  tlinik  from  the  result  of  yoiu'  experiences  you  know  much 
about  this,  and  I  also  w^aut  to  apologize  for  not  being  able  to  get  to  you 
earlier  today.. 

STATEMENT  OF  EASL  CAJ.llWELL,  BEFOHTEB,  KEW  TOBE  TIMES 

Mr.  CALDWTiLL*  Mr.  Cliainnan  and  membei's  of  the  committee,  I  first 
'want, to  thank  you  for  tliis  opportunity  to  be  heard  here  today.  During 
the  coui^se  of  tnese  proceedmgs  you  will  also  hear  from  many  of  my 
colleagues  along  with  many  publishing  and  broadcasting  executives. 
Many  of  them  are  in  a  better  position  flxan  myself  to  discuss  wuth  you 
the  dangers  tliat  face  the  press  in  America  at  tliis  time.  So  I  should 
like  to  make  it  clear  fi*om  the  stait  that  my  views  are  those  that 
come  strictly  from  the  vantage  point  of  a  working  repoi"tei'. 
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I  liavc  ^iven  a  great  deal  of  tlioii<rlit  as  to  wliat  I  sliould  say.  I  liavo 
thou«^^l)t  of  the  wavnin^rs  tlnit  I  inifrht  sou!ul.  I  liavc  thono-ht  too  of  iIm? 
great  Aniei  ic  aii  leadejs  that  I  might  quote  in  order  to"  better  make 
these  points..  But  somehow,  Mr.  Chairman,  none  of  that  seems  appro- 
priate. In  recent  weeivs  and  months,  from  virtually  every  section  of 
tlic  country,  tliose  \vai'nings  liave  been  sounded  again  and  again.  And 
as  for  tliose  quotes  that  state  so  well  the  in'i]Doii™'J^e  of  a  free  pross  in 
our  society,  you  may  have  offered  some  of  them.  So  I  sliall  not  waste 
your  time.  I  come  liere  ^Ir.  Cliairman,  to  say,  as  many  others  sui'ely 
will,  that  tlie  press  needs  your  help.  I  come  to  tell  you  tJiat  the  inter- 
fei'ence  of  Government  is  so  great  nt  tliis  time  tliat  manj^  of  us  are  no 
longer  able  to  do  our  work. 

Just  about  a  year  ago,  on  another  cold  Februarj^  day,  I  was  accom- 
panied by  an  at\  irney  to  Wasliington.  Tlien,  as  now,  we  came  seek- 
ii^g  protection.  On  that  trip  of  a  year  .ago,  Ave  went  before  the  Su- 
preme Court  of  ti^e  United  States.  We  were  confident  tlieri  and  firm 
m  our  belief  that  we  were  asking  notliing  that  was  not  guaranteed 
m  the  Constitution.  TJnfortunately,  the  Court  did  not  agree.  And  sn 
w^e  are  here  again.  Today  you  ar^  hearing  from  me.  In  ahotlier  day, 
I  understand  that  you  will  hear  from  Prof.  Antliony  Amsterdaln 
of  Stanford  University,  the  attorney  who  represented  me  in  tlie  liti- 
gation that  went  before  the  High  Court.  I  will  leave  to  Profes.soi* 
Amsterdam  the  recommending  of  solutions  because  he  is  far  better 
equipped  to  handle  that.  But  1  should  like  to  use  the  lest  of  my  time 
to  tell  you  fiomethinff^of  my  experiences  in  attempting  to  repoi't.  on 
the  activities  of  theTBlack  Panther  Party  in  the  latter  part  of  the 
1960's,  and  how  intei'fei'ence  by  agents  of  tlie  Federal  Bureau  of  In- 
vestigation and  iim'easonable  demands  by  officials  of  the  Justice  De- 
partment brought  my  reporting  to  a  halt. 

During  1968, 1  made  a  number  of  trips  to  the  west  coast,  primarily 
to  report  on  the  Panthers.  A^d  by  the  sprihg  of  Iv  69,  the  organiza- 
tion had  grown  so  lai'ge  and  was  building  so  much  influence — partic- 
ularly among  the  j^outh — ;that  I  Avas  reassigned  by  tlie  Neic  TorJc 
Thnes  from  ^ew  York  to  the  neAvspaper's  San  Francisco  office.  That 
reassignment  was  not  made  because  the  Times  did  not  have  competent 
correspondents  in  San  Francisco.  In  fact,  the  coiTespondents  there  at 
the  time^  Lawrence  Davies  and  Wallace  Turner,  were  among  tlie  most 
distinguished  reporters  in  America.  But  at  that  time,  suspicions  and 
.fea^rs  among  many  segments  of  the  black  community  was  such  that 
white  reporters  Avere  unable  to  gain  access  to  effectively  report  on  the 
activities  of  militant  black  organizations.  For  me,  being  black  Avas 
certainly  an  advantage,  but  that  alone  did  not  give  maf  immediate 
access  to  the  Panthers.  It  took  montlis  to  build  relationships  and  to 
convince  contacts  tliat  I  Avas  not  an  undercover  agent,  but  that  I  Avas 
simply  a  reporter  whose  only  interest  was  in  telling  a  story  that  had 
not  been  told  because  there  Avas  no  one  to  tell  it. 

In  the  summei*  of  1967,  nearly  2  yearp  before  I  went  Avest  to  covev 
the  Panthers,  I  traveled  the  country,  reporting  and  Avriting  of  tlie 
riots  that  were  SAveeping  black  communities.  I  tra\'eled  with  and  wrote 
a  great  deal  about  the  men  who  emerged  as  the  spokesmen  of  that 
black  discontent.  And  in  the  course  of  that,  I  moved  through  the  black 
neigliborlioods  iicross  the  country,  from  Roxbui'y  in  Boston  to  the 
south  side  of  Chicago  and  ^^atts  in  Los  Angel(^.  Alojig  the  Avay,  I 


foiiiul  many  blacks  fed  up  witli  tlie  systvin  and  uii^i y  and  bittor  about 
a  ]n-ess  ^vbicli  tlioy  i'olt  had  a  history  'ji'  trout ilig  (liom  iin fairly."  ]^nt 
dospitc  those  fei»lin<^  aiul  aUliou^ih  dioy  were  rehit'tant,  thoy  were 
still  willing  to  taik  with  reporters  and  to  give  thciu  a  (;hauc<?  to  huve 
nil  up-close  look  at  things  as  thoy  wlm  c.  I  was  able  to  lile  many,  mnny 
stories  on  the  people  and  the  life  on  the  black  sid*'  of  tliose  towns. 
Those  stories  were  not  ah>ays  ilisplayed  in  the  news^  aper  as  I  might 
liave  liked,  but  tliey  were  all  there.  Then  came  my  work  with  tlie 
Panthers  and  my  encounters  with  tlic  FBI  and  the  Justice  Depart- 
ment, encounters  that  Hnally  led  to  my  being  held  in  contempt  of  court 
when  I  refused  to  participate  in  secret  meetings  to  discuss  my  sources 
and  information  that  they  Inid  gi>  eji  nu\ 

My  first  meeting  with  the  FBI  Avith  le^ards  to  ixipoitiug  on  the 
Black  Panther  Party  can)e  in  Septeni!»er  of  11)08,  after  I  had  Ayritten 
i)'  'Hit  as  sizable  cache  oT  weapojis  tliat  I  had  seen  in  an  apaftnient 
ourcupied  by  party  members.  I  had  just  returned  to  New  York  when 
agents  called  me  at  The  Times  and  requested  additional  information. 
1  informed  them  tliat  all  of  the  infonnation  tliat  I  Ind  had  been 
published  m  The  Thnes.  But  they  ixii-sisted.  They  ev-^en  made  an  un-. 
announced  visit  to  the  city  room  hi  West  -iSd  Street  in  niidtown  Man- 
hattan and  called  me  out  into  a  i-eception  area  and  blocked  my,  ]>at]i 
wlien  I  said  again  that  there  was  no  additional  information,  Finally, 
I  had  to  call  out  another  reporter  to  f  i^c  mc  from  the  agents. 

l&y  the  middle  of  1969,  my  ci-edejitials  were  sc.-  established  with  the 
Panthoi*s  that  I  was  able  to  report  freely  on  almost  eveiy  aspect  of 
their  operation.  I  wrote  of  the  breakfast  pi^ogi'ain  they  M-erc  operating 
for  black  ehildi^en  and  the  poliyic^that  were  involvedjllongbiifoi  e  most 
other  reporters  even  knew  that  it  existed.  I  wrote  with  some  detail 
•of  weapons  they  owned  and  later  how  they  were  beginning  to  attract 
wide  supoprt  in  various  sections  of  both'  the  black  and  Avhite  com- , 
munities.  I  wrote  too  of  their  ideas  of  what  fche  society  should  be— not 
just  shallow  pieces  taken  from  biuef  interviews,  but  m-depth  stoi'ies 
that  v»*el^  di'awn  from  hours  and  hours  of  sitting  and  watching  and 
listening.  Listening  not  from  a  distance,  but  from  inside  their  private 
•offices,  offices  where  weapons  stood  in  cornei*s  and  where  sandbags 
lined  thf?  ^7al]s  and  huge  metal  platescovered  the  windows* 

Of  course,  thei'e  were  times  when  I  come  into  confidential  informa- 
tion. But  mostly,  it  was  out  front.  I  wrote  my  owji  stories  and  I  was 
accoimtnble  to  only  my  editor.  I  tried  as  best  1  coul(^  to  tell  an  honest 
•story  of  what  the  Black  Panther  Party  Avas  all  about  and  who  was 
involved  at  all  levels. 

In  December  of  1969,  when'thei^  were  nmnerous  and  often  \dolent 
•confi-ontations  between  the  police  and  the  Panthei's,  I  wrote  a  major 
piece  in  which  I  tried  to  detail  what  was  happemng  to  the  partj  ind 
its  ideas.  .The  article  pointed  out  tliat  the  Panthers  themselves  \.iade 
no  attempt  to  mask  Uieir  revolutionary  doctrine  and  in  the  piece  I 
•quoted  David  Hilliard,  then  the  party's  national  chief  of  staff,  as 
saying  that  the  Panthei»s  advocated  the  very  direct  overthrow  of  the 
Government  by  way  of  force  and  violence.  A  day  after  that  story 
-  appeared  in  the  New  York  Tiviea^  I  had  a  call  fi-om  the  FBI  and  I 
again  explained  to  them  how  delicate  my  relationship  was  and  how 
inipi'0i>er  it  would  be  for  me  to  even  thiidc  of  participating  in  sucli  a 
O   ecret  meeting.  But  the  agents  would  not  aecept  tliat  argmnent.  They 
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l»('»rnn  tf)  rwW  ilnily  nnd  tlM'-i'  (mI|s  numU  tln''Miiili  iimny  w<m»Ivs,  '1'!  civ 
\\ns  rvrii  nil  »H'»';i^inn  wlirii  I  \v;!s  iti  niiutln'r  I'ity  on  nnnfluT  n>^i.':n- 
Vivnt  tlint  lliry  mntJU'tiMl  im-  nt  mv  Imrrl,  Of  miirsr,  of  this  wms  ji 
i-t)!ii*rrn  tn  nil*.  I  fi'MiMl  thnitlint  if  inv  N)iirn*s  rvrn  su^|MM•t(*(|  tliMt  Hie 
jiu'^i'mIs  i'fillin:r  nic  lh:il  I  woiiM  I(»sr  iIh'ML  Af(<'i'  ('(Misull.'it i'lii*^ 
willi  tlu»  hnrcnn  rliirf,  my  |»lioin»  mils  wciv  stitiu'iI,  r»i\t  tfi  rnnnirr 
lli!i(,  the  IMU  liii'^  wnmrii  rjill  imd  ink  my  wluMt^nlHints,  This  (•(iiitiinHMl 
tlinniLHi  tlu»  fo''  winT  moiMh.  .I:nin:iry,  nntii  nrnr  the  (MkI  of  iIh' 
miMitli  JIM  nircn!  Inlil  nn  cmplnvcc  nt  /V^f  /V//'rv  Snii  I'l'nnriscn  hurnni 
ti)  inform  m**  flint  llicy  wvw  nut  trointrtn  fnol  nninml  nny  lonjrci',  tlmi 
if  I  ili'l  not  jMioprrntc  wifli  tlirni.  tlmt  I  wnnltl  Im'  in  roMft,  Tlint  ron* 
MTsnliiMi  ti)i)lx  phu'i'.nn  Friilny  nml  Ihr  ffillowintr  Momlnv  n  snij|M'nri 
wns  issnt'il  for  nu»  to  Mppcnr  l)cforr  n  I''iMh«rnl  (irnnd  .Inry  in  S:im 
l-'ranrisro.  Tlic  sniiprnn  not  only  ili'mnn<lc'|  my  nppi'nrnncc  Inil  it 
il<'mnn(l(Ml  t  lint  I  In'injr  nttniir  tM'M*  rn'Mrdinizs.  rororils  of  convcr^nt  ion>, 
not(»lM»ok^,  nml  oilier  il«M'nnn'Mr-;  r(»v<'i  in;r  ;i  poriovl  of  some  M  months. 

Mityit  of  whi\\  hnppi'ncd  nfuT  tl^n^  i>  liistory  row.  n  history  in  tlu* 
conrls  known  ns  the  ^'fthhnf/  rns*«»  nnd  one  thnt  has  alromly  lot]  to  n 
mnnhiM' of  journnlists  hrinnr  jniled. 

As  for  mysidf,  my  report in^^  the  HInrk  Pnntlier  I'nrty  ended  the 
dnv  the  llrst  suhpenn  wns  issued.  Tt  w:is  not  ended  hy  The  Xew  York 
'Cimes  i>nt  rntlier,  it  wns  ended  hy  the  Jnsti»'e  Depnrtment  nnd  solelv*. 
1  Indieve,  heennse  1  refnsed  to  meet  secretly  with  nirents  of  the  FHl 
nnd  disen.<<s  in  privnte  with  them  infornintion  \h:\i  lind  come  to  me 
tln-'Mi'di  my  hnrd-enrneil  sonreos. 

Ttulnv  ns  n  reporter  1  keep  no  file-.  1  i;o  loM.ir<*»'  u-v  n  tape  re;  order 
hnt  still  T  have  found  som'<'e  after  sonr<'e  snspiei(.,is  thnt  anvthinir 
t()hl  to  me,  a  jonrnalist,  will  end  up  in  the  hands  of  some,  invest i^rative 
nL^en<'y.  And  I  am  not  alone.  IJc^portei's  across  the  eonntry  had  told 
me  thnt  th(\v  v  re  havin«r  shnilar  experien<»es. 

A  few  weeks  a;ro.  Afr.  rhairmnn.  1  appeared  Ix^fore  n  Honse  com- 
mittee that  has  heirnn  to  look  intfi  this  same*  issue.  At  that  time  T  r<»:!d 
a  .statement  prepared  l>v  mv.^elf  and  Kohert  C  Afavnard,  a  distin- 
Lniislnwl  editor  at  Woshh)fffo))  /\>sf,  AVe  s])oke  then  of  hov  difli- 
enlt  it  was  for  a  reporter  to  irain  the  confidence*  of  a  irronp  sueh  as  the 
I'anthors  and  W(»  asked  the  (piestion;  Given  the  rnlimrs  of  tlie  court, 
would  1  or  anv  reporter  now  stand  a  chance  of  learniiiHr  wliat  thev 
wer(»  lenlly  aM  ahout?  ^'Thirdly"  was  our  conclnsion.  And  wc  askid 
another  question:  Can  democracy  afford  such  a  circumstance?  For 
e.xample.  Afr.  Chairman,  i^-  there'a  I^lack  TJheration  Army?  And  if 
(here  is,  is  its  mif^sion  fo  kill  poticenuMi  ?  Who  are  they  and  where  an* 
thev  ?  We  may  never  know. 

As  T  said  in  my  testimony  before  the  TTonso  committee,  tlie  reason  T 
au)  here  is  to  say,  for  whatever  U  may  l)e  M'ortli,  that  the  be.st  ideal  of 
democracy  as  fulfdled  in  the  first  amendment  need.s  yonr  ])roteotion 
more  than  ever  hefore.  Tt  isn't"  so  th.at  :Vf?^c  York  Timefi  reporters  oan 
move  freely,  Jfr.  Chairman.  Tt  is  so  that  ideas  can  move  freely  anmn<r  a 
free  people,  .so  that  we  ean  all  make  the  iud^r^»e.^l^s  wo  nmst  he  ahle  to 
make  if  den^oerary  is  to  remain  a  livin.£r  ideal. 

.Senator  Euvix.  T  think  yonr  statement  and  your  expcriejices  show 
one  of  the  <rw»at  vnh\es  of  the  first  an^endment.  The  first  amendment 
established  freedom  of  speecli  and  freedom  of  tlie  pi'ess  so  that  people 
nii^dit  voice  their  di.scontent  with  the  existin«^^  order  of  things  and  so 
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Hint  (liosr  ill  luilliorit y  could  ivnu'dy  (hiiiirs  wliii^h  iummNmI  (o  In*  immih'- 
\H'\'t)iv  \\w\v  is  ;niy  kind  of  a  iwolulioii.  In  oilier  woi'ds.  if  the 
Wvsi  nnicndincnt  is  ohsrrvrtl  and  iH'OpIc  Uiwv  ii  I'lM^linir  I luu  tliciiMlis- 
cojiliMils  will  Ik»  altondrd  to  hy  t hosi»  in  milliorily,  (  Uk'W  is  no  plju-c  loi 
vi(j|('nt  rcvoliit  ion  in  this  country. 

l^nt  tluMT  im*  sonic  iuM)i)io  wiio  nrc  rcluctiint  to  express  tlicii*  dis- 
content. .\s  yon  found  in  your  reportin<r  frojn  the  \)\urk  conrininri; ics 
in  pluces  Watts  !n\d  Chicu<ro  nud  Uii.Nlniry,  these  peoph^  were  not 
wiilinnr to c'Snress openly  t  heir  di.scoutent.  H\it  (hey  wei-e  wiliiu^^  to  con- 
licle  t  h(Mr  reelin^^^  to  you  mid  you  in  turn  were  ai)le  to  write  newspaper 
nrticies  which  hrou^dil  their  duscontents to  tlie  attention  and  lx!U)wU'dire 
of  the  people  who  coidd  do  something*  ahout  it.  That  is  one  of  the  <rreaf 
purpo.ses  I  think  oTtlie  (ii'st  auuMuhnent,  and  it  shows  why  a  newsman 
ou^dil  to  he  allowed  to  protect  conlidcntial  sourci»s  of  in  format  ion. 

Now,lhcn.you  have  or<rani/ations  like  tlie  IWurk  )\'Uithers  and  other 
or<rani/,ations  of  that  hind  in  tin.*  '^onntry,  and  it-  is  es.seutial,  it  seems 
to  me.  for  society  to  know  wiuU  tiu^  oi)jects  and  aims  of  tiiesi'  ori^'a nida- 
tions ni'e.  They  are  not  ^'oin*.:  to  complain  then\selves.  and  the  o!dy 
way  t  hut  the  country  can  lindout  what  they  are  thiid\iu<r  and  pre.parintr 
for  is  t  hroujrh  the  u<i-en(\v  of  I'oportcrs  who  have  *rained  their  conlidence 
and  hy  rea.son  of  tluit  are  able  to  know  ex;ictly  what  they  are  ahout. 

I  think  that  this  is — youi'  pai)er  and  your  experience  is  a  uia<i'nificent 
example — I  hate  to  use  tho  word  'Muaiirni/icc/it*'  in  respecl  to  such  an 
unhappy  experience — but  it  is  cei*tainly  a  nui<ridlicent  illustration  of 
one  of  the  fundamental  purposes  of  the  lirst  anuMidnient. 

There  is  uo  doubt  that  a  reporter  workinir  in  the  area  in  wliich  you 
work  und  especially  one  who  deals  with  a  ^i^ronj)  s\icli  as  the  Black 
Panthers  is  /rointr  to  lose,  his  sources  of  information,  if  he  is  recpiired 
to  <ro  before  a  Lrraiul  jury  or  petty  jury  or  invest ii/ative  body  and 
testify  about  them.  Kven  if  he  is  not  re{|*uired  lo  te.4ify  after  hV  iivts 
th(Mv,  I  he  mere  fact  that  be  is  compelled  to  ^»'o,  even  though  if  may  turn 
out  that  he  reveals  nothin<r  about  his  so\irco.s,  nui.st  rai.se  thoiv  doubts. 
Still  his  .sources  of  iirformation  aiv  destroyed,  aren't  they  ? 

.Mr.  {\\i./)\VKij..  1  aui  in  comph^fe  a<ri'oenieiit  with  what  you  .say.  Tt 
makes  no  dilVei'cnce  what  information  yon  have.  That  is  why  1  think  in 
iUo" f'tf/ff (tu  J/  case  the  unfortunate  thiuir  was  the  riovernmei)t  never 
even  attempted  to  make  any  showintr  that  1  had  any  infonuatiou 
\vbat.soev(»r  that  would  be  of  any  value  to  thenu  Hut  they  still  iusist(»d 
that  I  •»•()  before  the  iri*and  jury,  kiiowinij:  full  vv(dl  that  it  would  lie 
destructive  on  niy  ability  to  continue  to  fmiction  as  a  repoi*ter. 

.Senator  Kkvin.  I  want  to  couunend  the  conra*re  you  displayed  in 
jeopar<!i>:in<r  your.self  by  .stickin^i*  up  to  what  yoir  conccMve  to  be  the 
j'tbicsof  a  news^ratherer. 

r  niaintain  the  judires  ouirht  to  hav(»  a  wis(hi)))  as  well  as  k:jow]edn-o. 
I  have  been  distressed  by  tlu'  wllliuiifness  of  jndir''^^  to  try  to  pjuiisli 
iMMVR  'r.^therers  because  they  stuck  to  their  code  of  ethics. 

We  had  a  ii'j'cat  old  jnd<re  down  in  my  county  when  I  lirst  started 
l)racticin<r  law  many  years  a<ro  when  Proldbition  was  the  hiw  of  tho 
land.  They  had  cantrht  one  of  my  clients  rumdng  a  little  still — a  20- 
pillon  co|*)por  still.  They  cauirht  I\im  redhanded.  So  when  they  came 
to  court  the  prosecutor  told  nio  the  only  thiufr  I  could  do  was  i)lead 
him  ^rnilty  and  ask  the  judire  to  deal  with  him  as  i»*ently  as  po.ssiM<>. 
In  tho}4e  days,  the  prosecuting:  attorneys  were  on  the  fee  systt^ni  and  the 
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nmv.  peojile  convictod,  tlie  more  compensation.  We  hs\d  a  very  entor- 
pi-ising  prosecuting^  iittoniey.  In  any  eiisc  he  tried,  lie  sought  out  three 
or  four  otlier  violations  of  law  so  ho  could  indict  three  or  four  other 
people  for  violations.  The  longer  the  court  stayed  in  session  the  bigger 
the  (locket  grew.  My  client  was  Benton.  The  prosecutor  called  him 
around  to  the  witness  stand  aiul  asked  him  where  he  got  that  stilK  and 
Mr.  licnton  said,  *'I  ain't  going  to  tell  yon.'^  He  was  one  of  these  moun- 
taineers who  had  a  lot  of  courage  like  you  displayed.  He  kept  saying 
"Where  did  you  get  that  still,"  and  Benton  kept  saying  "I  ain't  going 
to  tell  you.''  "Filially  the  prosecuting  attorney  appealedto  the  judge  to 
make  him  tell  and  the  judge  said,  "Well,  Mr.  Benton,  when  yoii  said 
you  M'eren't  going  to  tell  the  prosecuting  attorney  where  yon  got  the 
.still,  1  assume  you  meant  yon  would  rather  not  tcJl  him,*'  and  he  said, 
"That  is  right,' jud^e,  but  I  ain't  going  to  tell  him  nohow," 

Then  the  prosecutuig  attorney  ap|w^aled  to  the  judge  to  p\it  Jfr.  Ben- 
ton in  jail  until  he  told  where  he  got  his  still,  and  I  will  never  foi-get 
what  the  judge  said  l^ecause  it  showed  he  had  wisdom  as  well  as 
knowledge.  !He  said,  I  think  evei7body  needs  a  code  of  ethics  to  get 
through  this  troublesome  world,  and  he  said,  it  appears  that  Mv. 
Benton  has  devised  himself  such  a  code.  According  to  his  code  of 
ethics,  he  thinks  it  is  wrong  for  him  to  tell  on  somebody  else.  He  said 
it  might  not  be  as  enlightened  a  code  of  ethics  as  yotu'S  or  mine,  but 
I  am  not  going  to  punish  him.  I  am.  not  going  to  send  him  to  jail 
because  the  greatest  injury  I  can  do  to  any  man  is  to  tear  down  the 
code  of  eth'cs  by  which  he  lives,  even  though  I  may  not  f idly  approve 
of  it.  So  ilhe  judge  went  ahead  and  gave  him  a  sentence  for  the  still, 
but  didn't  send  him  to  jail  for  contempt  of  coujj^ 

I  have  often  thought,  about  these  judges  sending  newsmen  to  jail 
for  not  disclosing  the  source  of  information;  if  they  could  exercise  a 
little  Tvisdom  like  this  judge  in  North  Carolina  many,  many  years 
ago,  they  would  be  better  oflF. 

Mr.  OALDWELti.  I  would  a^ree  with  you.  I  \vould  hope  it  would  be 
true.  I  would  also  add  that  it  would  be  nice  if  it  would  be  illegal  for 
judges  to  send  newsmen  to  jail. 

Senator  Ervix.  In  other  words,  -Congress  would  have  to  pass  laws 
because  judges  don't  exercise  the  wisdom  they  should. 

Senator  GtUKney.  Mr.  Caldwell,  I  wonder  if  you  could  amplify  a  lit- 
tle bit  upon  whait  happened  after  the  subpena  was  issued  and  your 
communication  was  cut  off  with  the  Black  Panthers.  Could  you  tell 
us  what  happened? 

Mr.  Caldavell.  The  original  subpena  was  is.sued  in  February  1970. 
I  think  it  was  several  months  later  before  I  talked  with  any  member 
of  the  Black  Panther  Party.  At  that  time,  they  were  aware  of  what 
my  position  was  and  this  matter  was  in  the  courts;  it  was  covered  by 
the  press.  I  am  sure  they  respected  and  appreciated  my  position. 

But  I  think  thait  the  problem  was  that  no  matter  how  they  felt 
about  me,  that  they  then  knew  it  was  dangerous  business  in  dealing 
with  newsmen  and  from  the  day  the  subpeiia  was  issued— and  it  was 
some  months  later  before  I  made  various  trips  back  to  the  party  of- 
fice— I  never  again  had  the  kind  of  freedom  to  roam  around  that  I 
had  originally.  I  think  that  what  changed  all  that  was  that  they  knew 
'then  that  the  Justice  Department  or  tlie  FBI  or  whoever  miirht  be 
investigating  them  would  come  to  journalists  to  get  inforaiation.  I 
don't  think  it  had  ever  occurred  to  them  previously. 
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yeiiator  Gl*uki:v.  Did  yon  seek  any  of  them  out  lifter  tlie  subpeiiii 
\\  us  issued  imd  the  problem  ^vas  disclosed  i 

yiw  Caldwell.  Xo,  I  didii't.  The  subi)eiui  also  required  me  to  sort 
uf  drop  my  work  and  become  involved  in  trying  to  build  a  defense; 
hoping  to  keep  me  out  of  jail. 

Senator  Gurnet.  Did  they  ofl'er  information  to  you  that  time  ?  Did 
they  come  to  you  voluntarily  and  tell  you  stories  and  things  ? 

Mr.  Caldwell.  When  I  was  covering  them  full  time,  I  used  to  make 
a  point  of  cither  calling  them  or  going  around  to  their  office  almost 
dully.  Hardly  2  or  3  days  would  go  by  when  I  didn't  have  contact 
witli  them,  when  1  wasn't  looking  into  some  aspect  of  this  operation. 

Senator  Gurxky.  Did  you  seek  to  do  that  after  the  subpena  was 
issued  ^ 

Mr.  Caldwell.  As  I  say,  there  was  one  reason  that  I  didn't  do  it 
was  because  I  was  too  hiv^olved — as  a  matter  of  fact,  I  don^t  think 
1  wrote  any  stories  for  the  A'ew  York  Times  or  very  few  stories  in  the- 
tu'xt  several  months  because  of  that.  Also  their  i)osition  from  the 
day  niy  subpena  was  issued,  their  position,  with  regard  to  not  just 
myself,  but  to  all  the  press  changed.  I  know  that  AiiC  t'^levision  in 
JSew  York  had  sent  a  crew  out  to  Oalifornia,.that  was  about  to  do  a 
documentary  and  they  did  not  let  them  proceed  with  that.  There  were 
other  reporters  wantmg  to  do  stories  too  and  they  insisted  that  thoy. 
bi-ing  in  sworn  statements  from  their  employers  and  they  made ' 
demands  on  them  about  things  they  would  do  with  whatc\  er  iuforma- 
tioJi  tJiey  got. 

Their  attitude  changed  and  also  the  relationship  of  reporters 
changed  iind  no  one  had  the  freedom,  includmg  mj^self .  At  that  point, 
it  wasn't  so  much  their  talking  to  me,  because  they  had  press  con- 
ferences and  things  and  you  could  always  talk  to  them.  Many  times 
in  covering  organizations  such  as  the  one  we  are  talking  about  here, 
it  is  tlie  news  they  volunteered  but  rather  it  is  bemg  able  to  have  the 
access  to  get  in  close  and  the  tilings  you  can  pick  up  sometimes  without 
asking,  being  around  and  being  able  to  observe  up  close. 

Senator  Gurnky.  Kather  than  having  meetings  and  social  gather- 
ings  

Mr.  CaldwelIj.  Just  being  able  to  get  into  the  insidcs  of  their  offices 
and  engage  them  in  conversations  that  were  not  at  the  press  confer- 
ence level,  where  there  was,  for  a  lack  of  a  better  word,  I  would 
say— sometimes  press  conferences  get  to  be  a  showj'^  kind  of  thing — 
wliere  you  would  get  beyond  that  to  serious  kinds  of  conversations 
to  find  out  whether  people  are  smcere  about  what  they  ai*e  saying,  if 
tliej'  really  have  the  ability  to  deliver  and  how  they  go  about  their 
work  and  sometimes  see  who  is  doing  the  work,  is  the  guy  avIio  is  doing 
the  talking  really  the  guy  who  is  making  the  decisions.  Sometimes 
it  may  take  6  or  .8  weeks  to  bring  together  one  piece  because  it  is  all 
the  bits  and  pieces  that  you  are  able  to  j)ick  up  along  the  way  that 
enable  you  to  do  that. 

I  am  sure  today,  had  there  been  no  subpenas,  had  the  Supreme  Court 
ruled  the  other  way  last  June,  I  don't  think  I  could  go  out  in  the 
street  and  say  I  wish  the  Black  Liberation  would  come  to  me  and  auto- 
matically they  would  and  I  would  have  access  to  everything  they 
are  doing.  But  at  least  you  might  be  able  to  dig  around  and  pick  up 
individuals  and  look  inside  at  some  of  the  things. 
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Senator  Gurney.  Have  you  soiiglit  their  confidence  at  any  time 
recently? 

Mi\  Caldwell.  Unfortunately,  I  was  soit  of  out  of  action  for  2 
years  and  in  that  time  many  of  the  people  I  liad  close  relationships 
with  have  been  sent  to  jail,  some  of  them  went  out  of  the  country,  some 
weren't  around  any  more,  having  separated  themselves  from  this  or- 
ganization. Also,  the  Black  Panther  Party  of  today  is  larjgely  different 
from  the  Black  Panther  Party  of  1967,  '68,  and  '69,  their  activities— 
j-es,  their  activities  are  different  and  I  would  say  that  they  are  different. 

Senator  Gukney.  But  your  feeling  is  that  it  is  still  very  difficult  to 
communicate  witli  them? 

Mr.  Cai^well.  It  is  not  just  with  the  Panthei-s,  For  example,  sev- 
eral weeks  ago  I  was  in  San  Diego  and  I  was  attempting  to  do  some 
stories' about  what  it  means  to  be  black  and  be  in  the  Na^^^  at  this 
point.  There  are  a  lot  of  things  that  are  happening  that  we  can  see 
the  ending  of  them,  it  may  be  a  riot  on  the  Kitty  Hawk  or  sailors  I'e- 
f  using  to  go  on  board  the  Constellation,  So  the  reporting  is  to  try  to 
find  out  what  causes  these  things. 

But  I  found — and  I  was  amazed  because  a  lot  of  these  fellows  arc  very 
young — that  as  I  was  talking  with  one  fellow  in  the  course  of  an  inter- 
view he  said,  "Didn't  I  see  your  picture  in  Jet  Magazine?"  He  asked 
if  it  wasn't  something  about  giving  information  to  the  Gpvermnent 
about  the  Black  Pant]iei:s.  These  fellows  didn't  Avant  to  say  too  mudi 
to  me  because  they  felt  somohe  might  come  to  me  and  I  might  have  to 
give  the  information.  Before.  I  could  assure  people  that  I  am  a  news- 
paper reporter  and  that  is  all  I  am,  that  is  the  only  reason  I  am  here 
and  the  infonnation  you  ;Tive  to  me  stays  with  me.  I  can^t  make  those 
kinds  of  assurances  noM'  bv.rause  my  last  exixirience  was,  as  you  know, 
if  you  have  the  information,  you  must  give  it  to  investigators  and  if  you 
don't  you  go  to  jftil.  I  have  to  respond  differently.  I  can  say  to  my 
sources  you  can  give  the  information  to  me  if  you  want  to,  but  you  are 
taking  a  chance  because  I  can't  protect  anytliing.  There  were  a  lot  of 
documents — documents  still  often  come -to  newspaper  reportei-s  and  I 
don't  feel  free  to  keep  files  and  records  and  tape  recorders  and  many 
other  things  that  are  absolutely  necessary  for  effective  jounialism  be- 
cause of  thoir-e  kinds  of  materials  beinjr  siibpenaed.  They  are  now  a  lia- 
hility.  So  the  same  kind  of  job  isn't  being  done  now  and  I  would  say 
f  mtlier  that  if  given  the  situation  of  1067  that  if  we  were  at  that  point 
today,  that  I  would  doubt  that  The  Tiwcfi  would  have  even  assi^rJiod 
me  to  the  west  coast  because  I  don't  think  I  could  liave  done  any  etloc- 
tive  ixjpoiting  at  all 

Senator  GiTKNEY.  You  mentioned  sometJiing  about  the  Black  Libera- 
tion Army  or  what  was  it  ? 

Mr.  Catjowell.  It  is  near  the  end  of  the  statement.  I  was  referrijig 
to  a  group— I  say  "group"— that  should  have  quotes  around  it  because 
I  don't  have  the  information  whether  they  do  or  do  not  exist— but  there 
have  been  a  number  of  recent  shootings  of  policemen  where  the  investi- 
gators have  said  they  were  shot  by  people  who  claim  to  be  members  of  a 
Black  Liberation  Anny.  Wliat  I  am  saying  is  I  dontjlowi^  who  these 
people  are  and  I  don't  Imow  if  tliey .exist  But  if  rep6i^ers3iad  the  kind 
of  freedom  we  thought  they  had  b:ifore  this  past  J,une,  some  good 
reporters  might  be  able  to  find  out.  They  might  be  able  to  do  a  power- 
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fill  public  service  and  tliis  is  just  one  of  the  «aveas  where  we  are 
going  to  lose  this. 

Senator  Gukxev.  I  \vill  agree. 

The  question  I  was  really  asking  is  do  yon  think  there  is  any  ev  idoiicc 
that  tliere  is  such  a  group  ? 

Mr.  Caldwell.  I  don't  know,  but  I  w^ould  say  that  I -sincerely  uo- 
lieve  that  had  the  Court  not  ruled  the  way  it  did  last  June,  that  I  wouht 
be  able  to  answer  you  differently,  but  information  has  dried  up.  Invent 
w^ithin  the  industry,  some  people  will  want  to  deny  that,  but  that  is  a 
fact  and  if  you  talk,  and  I  w^ould  hope  that  you  do,  and  I  mn  sure  you 
will,  to  repoiters  who  are  out  in  the  streets  and  who  axe  -dealing  with 
people  in  the  communities,  they  will  tell  you  that  there  is  a  difference 
now.  There  is  a  difference.  It  is  remarkable.  There  was  a  fear  and  gyqh 
a  suspicion  of  even  among  the  black  reporters,  as  well  as  white  repoit- 
ers, back  in  19G7,  during  the  riots  and  things,  but  we  could  stand  our 
own  ground  and  make  serious  argiunents:  you  don't  have  to 

talk  to  us  if  you  don't  wajit  to,  but  you  can't  call  me  a  cop  because  I 
know  what  I  am."  But  now  the  way  the  court  ruled,  all  the  time  I  was 
telling  pople  that  I  wasn't  a  cop,  that  I  wasn't  an  agent,  I  was  in  effect 
misleading  them. 

Senator  Gurxky.  Thank  you,  Mr.  Caldwell. 

Senator  ErvixI  I  just  want  to  ask  you  a  couple  of  questions.  One  is 
this : 

Aren't  you  aware  of  the  fact  that  the  FBI  and  other  law  enforce- 
ment agencies  have  found  that  it  is  necessary  for  them  to  infiltrate 
organizations  in  order  to  get  any  real  knowledge  of  the  aims  and 
activities  of  those  organizations  ? 

Mr.  Caldwell.  Yes,  sir. 

Senator  Ervin.  And  so  that  is  a  recognition  on  the  part  of  law 
enforcement  officers  that  it  is  necessary  to  get  in  the  coiilidence  of 
someone  on  the  inside  in  order  to  get  any  Veliable  information  ? 

Mr.  Caldwkll.  Yes,  sir. 

Senator  Ervix.  And  that  is  precisely  what  you  did  In  your  reporting 
w^ork  in  respect  to  the  Black  Panthers. 
Mr.  CALmvELL.  Yes,  sir. 

Senator  Euvix.  You  mentioned  the  Black  Liberation  Army.  I  re- 
nicmber  seeing  statements  in  the  pvei^s  regarding  this  group  aliout  the 
time  that  this  police  officer  was  shot  in  New  Orleans.  Doirt  you  think 
that  the  ability  of  either  law  enforcement  officers  infiJtrating  the  group 
or  the  ability  of  newsmen  to  get  information  about  it  has  been  very 
much  handicapped,  if  not  destroyed  by  the  decision  in  your  case? 

Mr.  Caldwell.  Absolutely,  I  would  say  absoluiel.v. 

Senator  Er\^n.  I  don't  kiiow  whether  you  have  had  any  experience 
in  this  field,  but  Mr.  Kilpatrick  who  was  here  before  you — he  stepped 
aside  on  account  of  he  was  not  feeling  well — testified'it  was  virtually 
impossible  for  the  public  to  ascertain  w^hether  there  is  corruption  on 
the  inside  of  the  Government  unless  a  newsman  had  access  to  inside 
inforination  and  had  an  inside  informant  who  was  assured  that  his 
identity  would  not  be  made  public.  * 

Mr.  Caldwell.  I  am  in  complete  agreement  with  him.  I  heard  his 
statement  and  I  told  him  that  I  was  in  complete  agreement. 

Senator  Ervin.  But  it  seems  to  me  to  be  a  very  justifiable  statement 
because  I  know  from  my  experience  and  observation  that  most  all 
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of  the  cvidciicc  of  cotrnptioii  in  GovciJiiMcnf.  has  coma  fmjii  junvs 
^jatlieriiig  who  won  tlic  eon(i(loiicc  of  people  on  the  inside  who  knew 
thai  these  wrong  things  were  being  done. 
Mi\  Caijiwell.  EiglVt. 

Senator  Euvix.  And  wlio  wonld  never  have  said  anything  if  tliey 
liau  thought  tliey  were  goi  ng  to  be  exposed. 
Mv.  CAnwELii.  Tluit  is  absoJutcly  true. 

Senator  Ervix.  I  want  to  thank  you  for  making  a  most  convhioing 
statement  concerning  exactly  what  happens  to  confidential  sources  of 
a  newsman  wliea  he  is  given  no  j^rotection  by  the  courts. 

Mr.  Caldwetj.  Tluinfe  3'on. 

Senator  Ervix*  You  made  a  fine  statement. 

Mr.  Caldwl.  Tliankyou. 

Senator  Euvix.  The  subcommittee  will  lecess  to  10  o'clocrk  in  the 
jnorning  and  then  meet  in  the  caucus  room  of  the  Russell  Senate  Oflice 
Building. 

[Whereupon,  at  4:20  p.m.,  the  meeting  was  recessed  to  reconvene 
tlte  f  oUowhig  morning  at  10  o'clock.] 
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WEDNESDAY,  FEBKUARY  21,  1973 

U.S.  Skxate, 
.Snu'03i3rrn'i:i':  as  (.'oxsTiTrTio.vAL  KuiifTs, 

Ct)3r:\iirj"ia:  ox  rui:  JuDK^tAriY, 

Tl)e.siil)coimnittce  met,  j^m'suaiit  to  notice,  at  10 :05  a.m.,  in  room  ?iI  .S, 
flio  liiiss(?il  Soimtc  Office  J^uihliii*?,  Senntor  Sam  A.  Krviii,  Jr.  (cluiir- 
niim)  ])n'si(rnifr. 

Present :  Sojiu(-orsErvin,  Tninicy,  aiul  Gnnicy. 

Also  pr(*sent:  I^awrence  Af.  Haskir.  cliiel:  coiniscl-  jind  .staff  director; 
]^i*itt  Siiithu-,  counsel. 

Senator  Ekvjx.  The  snix'onnnittee  will  come  to  order  and  coimst^l 
will  call  the  first  witness. 

Afr.  JiASKJii.  Mr.  ('iininnan,  our  first  witness  this  nioniin<»'  is  Senator 
liichard  S.  Schweiker. 

Senator  Kkvix.  The  snbcnmmittee  is  delio'litod  to  have  yon  i)i-e.sent, 
and  we  a|)])reciato  your  takinu*  tJie  time  to  come  and  givi»  us  the  benefit 
of  yoni-  views  in  respect  to  a  very  important  question, 

STATEMENT  OF  HON.  RICHARD  S.  SCHWEIKER,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  PENNSYLVANIA 

Senatoi*  SciiwiUKKri.  Thnnk  yon  very  nuich,  Mr.  Cliairman. 

I  appreciate  tl\is  op[)ortunity  to  appear  on  a  critical  bill  to  protect 
tlie  sources  and  confidences  of  news  reporters. 

I  very  innch  appreciate  making  this  shitement  for  the  record,  hnt  1 
wonld  like  to  smnniarize  a  few  points,  if  J  nniy. 

Senator  Kuvix.  I'hat  will  be  satisfactory  to  tlie  snbconnnittee.  Let 
tJie  recorfl  sliow  that  the  entire  statement  will  be  printed  in  full  in  the 
body  of  t\\i\  recoi'd  after  your  oral  testimony. 

Senator  Sciiwkikmk.  Thank  you. 

My  personal  shock  over  the  recent  sight  of  reporters  being  led  to 
jail  fo!'  refusal  to  disclose^  news  confidences  lecl  me  to  make  draftinir 
of  a  strong  newsnum's  prote<'tion  bill  one  of  my  iirst  le^^ishitivc  initia- 
tives of  tliis  Co])^>Tess.  My  bill,  S.  30,  the  "Protection  of  "News  Sources 
and  News  In  formation  Act  of  lOT^J,"  M-as  introduc(>d  on  January  4,  the 
fii'st  du}^  of  the  new  Congitiss. 

Wliatevei'  specific  lan<^uage  is  finally  adopted  by  this  snbconnnittee, 
I  feol  deeply  tliat  news  protection  legishition  should  j-cflect  four  impor- 
tant principles;  / 

(1)  Tlio  ncAvs  media  must  be  pj-otected  from  b(Mng  utilized  in  a]iy 
way  as  agents  of  the  Government, 

(2)  Tlio  stron<rest  possible  Federal  law  must  be  enacted  quickly  to 
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lay  to  rest  any  possible  donbfc  of  tlie  ability  and  right  of  newsmen  to 
pi-otect  confidences  obtained  in  theii'  news  ^^atliering. 

(o)  Freedom  of  the  ]n'oss  guarantees  of  the  first  amcndnuuit  nnist 
■  be  I'oaHinncd  as  the  basic  foundation  of  our  form  of  govennncjit,  en- 
titled to  paramount  protection. 

(4:)  Congress  must  fill  the  statntor^T  gap  alluded  to  by  the  U.S. 
Siii)ro.me  Court  last  ^^ar  when  it  rejected  an  inherent  constitiitiona] 
newsman's  privilege  but  specifically  referred  to  the  i)0wer  of  Congress 
to  enact  a  statutory  newsman's  privilege. 

My  bill  addresses  itself  paiticularly  to  tlie  danger  of  the  media 
behig  ])ressed  into  service  as  an  investigative  arm  of  the  Government 
tlirougli  snb])enas.  My  bill  provides  for  an  absolute  privilege  against 
any  forced  disclosnrc  of  confidential  ncw.s  sources,  or  information,  by 
any  investigative  body,  such  as  grand  juries,  governmental  agencies, 
or  even  Congress.  Under  no  cir^cumstances  should  wo  dilute  tlie  in- 
dependent role  of  (lie  media  by  requiring  tlie  use  of  media  sources 
and  information  by  investigating  officials.  Tlie  media  must  l)C  free 
to  develop  sources  and  information,  and  nuist  be  t\h]Q  to  insure  con- 
fidentiality to  sources  wlio  otherwi.sc  would  i*einain  silent.  It  is  ironic 
that  Governmejit  has  no  )>rol.)lem  allowing  tlic  identity  of  police  in-" 
formers  to  remain  scci^et,  for  fear  of  "drying  up"  j)olicc  infcu'ination, 
but  refuses  to  apply  this  same  principle  to  the  media. 
^  Even  though  the  use  of  govenmicntal  subp  iia  powder  is  generally 
limited  to  investigative  reporting  situations,  we  must  not  forget  that 
tJio  right  and  duty  of  the  inedi^i  to  protect  soiu'ces  aud  coiifidcntial 
infonnation  should  a[)ply  to  all.  reporting  situations.  Without  as- 
surances from  newsmen  that  any  confidences  can  be  maintained,  many 
persons  ^vill  no  longer  provide  A'^alnablo  information  to  the  media, 
on  many  subjects,  for  fear  of  reprisals,  imwantcd  publicity,  loss  of 
jobs,  or  other  ])ubiic  interference  Avith  their  families  and  their  private 
lives.  Once  again  the  public's  basic  riglit  to  know  is  the  loser. ^ 

Our  entire  governmental  syst^im,  however,  is  made' up  of  checks 
and  balances^  In  weighing  new'smen's  privilege  legislation,  we  must 
not  lose  sight  of  another  constitutional  amendment — the  sixth  amend- 
ment right  to  a  fair  trial.  The  historic  ri^ht  of  the  public  to  "every- 
man's  testimony"  mnst  be  evaluated,  and  is  often  cited  as  a  principal 
reason  for  a  qualified  rather  than  an  absolute  newsman's  privilege. 

Once  again,  in  my  bill,  I  Imvc  recommended  that  consideration  of 
any  less  than  absolute  privilege  be  confined  to  the  actual  trial  of  a 
specific  case,  after  investigative  work  has  been  done.  This  insures  that 
the  news  media  can  never  be  used  for  goA^ernmental  "fishing  expedi- 
tions.'' 

In  addition,  I  feel  standards  must  be  set  by  Congi»css  to  limit  any 
required  testimony  of  newsmen  to  only  a  narrow  set  of  circumstances. 
And  only  when  an  overriding  national  interest  is  involved  and  not 
v.hon  newsmen  have  knowledge  of  a  crime  and  they  are  the  only  ones 
^yho  can  shed  light  on  this  crime. 

It  can  he  dangerous  for  Congress  to  be  too  s])ecific  in  outlining  con- 
ditions that  nnist  be  a])i)lied  by  the  courts,  and  thus  the  language  of 
a  qualified  privilege  may  have  to  be  general.  But  the  statutory  lan- 
guage and  legislative  history  combined  should  show  congressional 
nitent  to  seek  a  nearly  absolute  newsman's  privilege,  with  exceptions 
being  permissible  only  under  relatively  unique  circumstances. 
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In  iiiy  bill,  a  key  condition  before  any  tostimony  could  h^^  reqnired 
\h  "a  compelling  and  overriding  national  interest  in  the  information/' 
This  tj-pe  of  language,  coupled  with  requirements  of  (1)  clouvly 
evidenced* relevance  of  the  information  sought,  and  (2)  no  alternative 
means  to  obtain  the  information,  can  provide  a  buffer  to  protect  na- 
tional interests.  But  the  courts  vill  be  on  notice  that  only  rare  and 
unusnal  circumstances  M'ould  justify  the  use  of  these  conditions. 
In  addition,  a  hea  vy  burden  of  proof  must  re>st  totally  on  the  govern- 
mental body  seeking  iiev.-s  information  in  the  rare  case  when  a  court 
-should  evoJi  consider  fi^ncli  a  "clear  and  compelling"  national  interest 
to  be  at  stake. 

ify  bill  was  limited  to  Federal  bodies,  irowevcr,  I  want  to  indiontc 
my  sup}>ort  for  enactment  of  newsmen's  privilege  legislation  at  t]\o 
National  and  State  levels.  If  it  is  constitutionally  perniissible  for  Con- 
gress to  impose  sucli  requirements  on  the  States,  I  will  support  in- 
clusion of  States  in  our  legi^^lation.  However,  if  we  cannot  legislate 
for  tlie  State:^,  I  liope  our  legislation  will  be  strong  enough  to  be  a 
model  foi'  the  States  to  follow  suit. 

In  condii>'ion,  I  must  confess  I  was  surpri.sed  last  year  to  discover 
that  the  f  roedoin  of  the  press  of  the  first  amendment 'did  not  provide 
protection  from  disclosure  of  news  sources  and  information.  I  had 
assumed  these  freedoms  were  protected. 

Two  court  opinions  indicate  the  challenge  ahead  of  us.  Associate 
Justice  White  in  tlie  Branzlnfnj  case  denying  t!ie  basic  constitutional 
news  proti^ction  privilege  last  summer  said  we  had  the  poAver  to 
provide  a  statutory  ])rivilege.  In  a  subsequent  case,  a  Second  Circuit 
Conn,  of  Appeals  judge  wrote,  "It  suflioes  to  state  that  Federal  law  on 
the  f[uestion  of  compelled  disclosure  by  journalists  of  their  confi- 
dential source.s  is  at  best  ambiguous."  It  is  our  duty  to  clear  up  that 
ambiguit}^ — on  the  side  of  the  hrst  ameiidnient,  and  a  vigorous,  strong 
*f  !*eedom  of  the  press. 

I  thank  you ,  Mr.  Chairm  an . 

Senator  Eiivix.  Do  you  reconnncnd  that  the  same  rule  apply  to 
congressional  committees  as  would  apply  to  the  courts? 

Senator  ScinvKuocR.  Yes,  I  think  that  is  true. 

If  we  set  a  standard  w^e  can't  have  a  double  standard,  and  we  should 
protect  them  \\it\i  Congress  the  sam<5  way  we  protect  them  Avitli  tlic 
courts. 

Senator  Ehvin.  I  just  wonder  as  a  pragjuatic  matter  if  it  is  as  easy 
to  get  a.  bill  through  that  applies  to  Congress  as  it  applies  to  the  court. 
Senator  Scit\VKiKKR.  I  think  you  are  right. 

It  might  also  be  difficult,  however,  to  liave  it  upheld  as  constitutional 
by  the  courts  if  we  didn't  do  it  that  way. 

Senator  P:rvix.  Well,  I  would  think  that  we  might  prescribe  rules 
of  evidence  for  the  courts  without  prescribing  rules  of  evidence  for 
ho  Congress. 

I  don't  think  the  constitutional  question  would  be  very  sei'ious.  That 
is  jjst  an  offhand  ojiinion, 

is"ow,  you  fjn^or  an  absolute  privilege  or  do  you  favor  

Senator  ScixwEnucR.  I  divide  the  issue  into  two  paits :  In  any  grand 
jury  proceedhicj,  in  any  agency  proceeding,  in  any  congressional  pro- 
ceeding, the  pri\'ilege  is  absolute.  When  yow  ^et  a  specific  district  or 
circuit  Federal  court  or  Supreme  Court  situation,  then  it  is  not  abso- 
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Into  Init  wry  Vnmtod,  'F\\*<t  the  court  iiiii.^t  Jiuliio,  that  a  lunv-maiiV 
nintonnl  ii^  relevant  to  i\  f=pooifir  crime. 

Xo.  2,  it  niiisf  1)0  tlio  only  infoi'innti-on  thnt  ^:1uh1s  lijLrlit.  Tlu\v  onn't 
j2'ottliat  information  from  anotlioi'soinve: 

And  Xo.  3,  an  ovorridina'  national  interest  must  be  involved. 

So  only  if  tliof^o  three  eon  our  rent  oironni>=t:inoej>  oocnr*  ran  a  judir** 
deoidc  that  an  ahsolnte  in-ivilof^e  nmst  be  M'aivod.  It  mnst  be  a  ])o^«i- 
rive  decision  hy  a  jndfre  that  those  threo  circnnistancos  appear  tiiat  T 
fool  can  frive  ns  a  balance  between  the  first  and  sixth  amendmoiits  to 
protect  tile  national  interest. 

Senator  Euvrx.  I  think  yon  have  to  sort  of  ])alnn<'e  tlie  two  interests 
of  society.  Yon r  bill  nndertahosto  do  that. 

As  the  Circuit  Conrt  so  well  ])ointed  out  in  the  CrdfhreV  case  that 
the  society  has  two  interests  involved  :  one  is  tlie  interest  of  .society  in 
the  prosecntion  of  crime  and  the  other  is  the  interest  of  society  in 
.secm  in^r  for  the  people  the  fullest  opportimity  of  knowiiijr  M'hat  is 
n;oinnr  on  in  this  country,  T  thou^rbt  the  Circuit  Court  in  the  C(fhlirel^ 
case  balanced  those  tM*o  intoi-osts  in  an  extremely  wise  niannei'  and 
couobided  in  that.  case,  tliat  Caldwell  should  not  be  compelliNl  to  ^o 
before  the  fi:ra7id  jhry. 

T"^nfoitnnatelv.  the  Snpi'ome  Court  didn't  follow  that  very  M'iso 
oi)inion  of  the  Circuit  Court,  and  that  is  tlie  quandary  avc  aiv  tiyinri' to 
face  in  these  hearinji's. 

7^0  you  have  any  qnestions? 

Senator  Grnxrr,  Xo,  T  ^vant  to  commend  the  Senator  foi-  slieihlin^r 
liii'ht  on  this  important  subject, 

Senatoi'  Scthvi^iket?.  Thank  yon  veiy  much. 

Senator  Envix.  Thank  yon  very  nnich,  and  your  full  statement  will 
1)0  nrinted  in  the  record, 

[Tlie  full  statement  of  Senator  Sch weike:  follows :] 

T*fi:pAKKn  SrATK.NrKXT  op  SicXAToit  KicuAnn  S.  ficiTWETTCKn  oy  S,  ,'^n.  ttik 
rROTKOTidx  or  Xkws  Sourcks  A.xn  T^*F0T^^^ATTON■  Act  or  lf)73 

^r.v  personal  sliook  over  I  lie  reeoiit  si^rlit  of  reporters  being  Jed  to  jail  for  re- 
fusal to  (lisvloso  news  ronndenees  led  nie  to  ninlce  drafliujcr  of  n  strnnjr  news- 
HI  nil's  nroteetion  hiU  ouo  of  niy  fivt^t  logis^lntive  initiatives  of  tlif?  Coiipress.  My- 
bill.  f>.  3fi.  tlie  •'ProteotioTi  of  News  Soureos  and  News  Tiiforniatioii  Act  of  1073/* 
w.n«  introduced  on  .Tnnnary  -l.  tlie  first,  day  of  tlio  new  Confn'cs.*^. 

M'linfevor  .«?recific  laiijcrunp:e  is  flnaHy  adopted  by  tliis  sabeojnniittee.  I  feel 
deeply  tbat  news  lu'otection  leaisbition  sboidd  voflect  fonr  important  principles: 

(1)  Tlie  news  media  must  Vie  protected  from  beins:  iitni/x^d  in  any  way  as 
affentJ;  of  tbe  govern  men  t.  *  ^ 

C2)  Tbe  stronjrest  possible  federnl  biw  nuist  be  enacted  qniclily  to  \\\y  to  rest 
any  possible  donbt  of  tbe  abiUty  and  rigbt  of  newsmen  to  protect  eonfidencr^s 
obtained  in  tbeir  news  jrntberin^r. 

f3)  Freedom  of  tbe  press  jxiiarantoes  of  tbe  Fir.st  Amendment  niu.«t  be  re- 
affirnipd  as  tbe  basic  foundation  of  our  form  of  jrovernnieiit,  entitled  to  para- 
mnnnt  protection. 

(4^  Oon.irress  n>nst  fiU  tbe  statutory  gap  alhuled  to  by  tbe  TT.S.  Supreme 
Conrt  last  year  wben  it  rejected  an  inbcrent  Constitutional  iiew.^;mnn's  privilege 
but  specifieally  referred  to  tbe  power  of  Congress  to  enaet  a  statutory  news- 
man's priviloffo. 

^[y  bUl  addresses  itself  particularly  to  tbe  danger  of  tbe  media  beins  passed 
Into  service  as  an  investigative  am  of  tbe  ssovernment  tliron/ih  subpoenas,  ^ry 
bin  provides  for  an  absnlnte  privilege  ajraiu.st  any  forced  disclosure  of  coiifi- 
dentbil  news  sources,  or  inform  a  ti  on.  by  any  invpstiffative  body,  sncli  as  errand 
.inries.  jrnvernniental  agencies,  or  even  Cnnprress.  Under  no  oircnmstances  slioiild 
■we  dilute  Ihe  independent  role  of  tbe  media  i)y  requiriiis  tlU)  use  of  inrdia 
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<i«iiir<'S  and  iiifonii.'ilion  hy  iiivesiij^'atiiijr  oHk'i;iIs.  Tlu^  niodiJi  imisr  In*  Tiim*  h» 
lU'vt'ldp  soiiixx's  Mild  iiit>n'iii;tti<iii,  and  niu.st  l>o  aldu  t(»  histire  eoiindfiii uilii.v 
to  stmrcfs  who  oHitMwiso  wuidd  it'iniiiii  sih^iit,  It  is  inmic  that  {^tjvrrnjiicur  lias 
no  profilcui  allowiii^r  the  identity  of  i)olice  iiifinniors  to  nMiiaiJi  .secret,  tor  fojir 
i»r'  "dryiiij:  up''  i)olice  inioniiatioii,  but  rct'asrs  to  apiOy  thi.s  .sanu*  prineilde 
to  rli(»  Juedia. 

Va-vw  thtjujih  the  use  of  {?ovprn mental  suhpofua  imiwit  is  seucrully  liuiitiHl  t<» 
iiivi'srij^ative  rep  u'ling  situation'^,  we  niu.st  unt  f<u";;et  tliat  tlie  vijfht  and  duly  of 
tlu'  ini'dia  to  pn^'ect  souir(»s  and  eontideutial  infonuatitui  j?:houId  ai»ply  to  all 
rt'poi:iiujLr  situations:  Without  assurances  tunii  newsinoii  that  an}/  eoidich'iicrs 
fnu  i>e  niaiMfained,  many  persons  will  no  If)nger  pro\i(h.'  valual»h»  iiifoi-matinn 
to  tlu  niediu.  on  many  j;uhjects,  for  fear  of  reprisals,  unwanted  pul>lirity.  loss 
oi*  Johs.  or  othiT  pnldie  interference  with  their  families  and  their  iM'ivate  lives. 
i  nice  ajLMin  the  jmblic's  basic  ri^ht  tr>  know  is  the  lo.se r. 

(Uir  entire  ;foveniun»ntal  systeni,  ho^^■everJ  is  made  up  at'  chi  cUs  and  balances. 
Jn  weifrhinfr  newsmen's  prLviIe*?e  lejrislatiou,  we  nnist  not  bjse  si^Ut  of  aiiotlier 
eoustiluti^iua!  anieudment — the  Sixtli  Amendment  rijrht  to  a  fair  trial.  'I'he  his- 
toric rijrht  of  the  pnhlic  t(»  ••everymiin's  testimony"  nuist  be  evaluat^Ml.  and  is 
often  cited  as  a  principle  n  ,isou  for  n  tiualiticd  rather  than  an  absolute  aews- 
m Jin's  privilege. 

nnce  a;rain.  iu  my  bill,  l  have  recftnuneuded  that  consid(»ratiou  of  any  less 
than  absolute  privilejre  be  conlined  to  the  actual  trial  of  t\  fii)ecilic  case,  after 
iuveslijrative  work  has  been  done.  This  hisures  that  the  news  media  can  never 
Ite  used  far  ^'overnmeutal  ''tishin^  expeditions." 

In  addition,  I  feel  stau<hirds  nnist  be  .set  by  Coiijyress  to  limit  any.  rcfpiired 
testinmny  of  ne>vsmen  io  only  a  navj'ow  set  of  circumsrauces.  It  can  bo  <lanfrer- 
ous  for  Cou^rress  to  be  too  specific  in  outliuiufr  conditions  that  must  Im»  ai)plied 
by  the  cruirts,  and  thus  the  lauKua^^e  of  n  qualified  i)rivilej;e  may  have  to  he 
livtieral.  Rut  the  ^*tatutory  Inugnage  and  ieprislative  hi.story  combined  should 
show  con;:ressioual  intent  to  seek  a  nearly  absolute  newsjinen's  privilej;**,  with 
except  ions  being:  permissible  (ndy  under  relatively  unique  circumstances, 

Tn  my  h\\\.  a  key  condition  before  any  testimony  could  be  required  i«  "a  com- 
pellin^'  arid  overridiuj?  national  interest  iu  the  information."  This  type  of  Ian- 
irnajre.  coupled  witli  renuirements  of  (3)  clearly  evidenced  relevance  of  the  infor- 
mation sought,  and  (2)  no  alternative  means  to  obtain  Mio  iuformati<»n.  can 
provide  a  bnllor  to  \>r<tteet  national  interests.  r»ut  the  courts  \Yill  be  on  notice 
that  only  rare  and  unusual  clrcummtances  would  justify  the  use  of  these  condi- 
thius.  Tn  addition,  a  lieavy  bui'den  of  i»roof  iaust  i*est  totally  on  the  jrovern- 
niiMital  body  seekinjpr  ue\ys  information  In  the  rare  case  when  a  court  shoidd 
oven  c(jusider  such  a  ''ciear  and  compelling"  nniional  interest  to  bo  at  stake. 

My  bill  was  limited  to  federal  bodies.  However,  T  want  to  indicate  my  support 
I  for  enactment  of  newsmen's:  privilege  legislation  at  the  national  and  state'lovels. 
Tf  it  is  Constitutionally  imrmissiJile  for  Congress  to  iiupdse  such  requirements 
on  the  State?!.  I  will  snppoit  inclusion  of  States  iu  our  legislation.  However,  ^f 
w(»  cannot  legislate  for  the  States,  I  hope  our  legislatifai  will  be  strong  enoui;ili 
1  o  be  a  model  for  the  States  to  follow  suit.  " 

In  conclusion,  I  must  confess  I  was  surprised  last  year  to  discover  that  the 
freedrnn  of  the  press  of  the  First  Amendment  did  not  provide  protection  from 
disclosure  of  new.>;  sources  and  information.  I  had  assumed  these  freedoms  were 
protected. 

Two  court  opinions  indicate  tite  challenge  ahead  of  ns.  Associate  .Tusfice 
Wiite  in  the  Brartzhtirff  ease  denying  the  basic  constitutional  news  protection, 
iu-iviloge  last  snmmov  said  we  had  the  power  to  pvovidt>  n  statiitovy  privilege. 
Iu  a  siibsetpient  case,  a  2nd  Circuit  Court  of  Appeals  judge  wrote,  ''It  suffices 
to  state  that  federal  law  on  the  question  of  compelled  disclosure  hy  jonnudists 
f»f  tlieir  confidential  sources  is  at  best  ambiguous."  Tt  Is  onr  duty  to  clear  up  that 
ambiguity — on  the  side  of  the  First" Amendment,  and  a  vigorous,  strong  freedom 

the  press. 

Senafor  Kuvix.  Tlio  no.xt  sclioflulod  witness  Is  Senator  Eairloton,  I 
iindiMPtaibl  lio  i.s  on  tlio  way  to  the  committee  room,  so  I  \v\]\  wait  jusc 
n  fowminntostocallhim. 

Senator,  I  want  to  tliank  yoij  for  cominir  before  tlio  sul)committeo 
and  giving  ns  the  lionefit  of  yonr  thought.-  on  this  very  important  \>^m. 
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STATEMENT  OP  HON.  THOMAS  P.  EAGLETON,  A  U.S.  SENATOR  FROM 
THE  STATE  OP  MISSOURI 

Senator  Ex\GT.F;rox.  Tliaiik  you,  Mr.  Chairman,  and  I  appreciate 
your  indulgence  in  niy  brief  tardiness. 

Mv,  (,/haii'inan,  I  wlconu;  tliis  ni)poi*tunity  to  trstily  lu^foro  tlic*  Siih- 
coninntter  on  Constitutional  lii/xlits  on  thr'  free  press.  I  want  to  cxpre.s^^ 
niy  appreciation  to  you  nnd  tlie  other  inoniljors  of  the  «;uhoonnnittrc 
foi*  your  loadorsliip  in  tliis  eifort  to  determine  whotlier  we  need  a 
^•jiewsman's  privile^LTc''  law  and,  if  so.  wliat  kind  of  pi'ivilo^^  would 
best  serve  the  public  interest. 

^ly  own  view  is  that  we  do  need  such  a  law,  althou<xh  T  believe  thut 
the  popular  ''newsman  s  privilejre''  label  is  inappropi'iate. 

In  pi*eparin«?  the  News  Soui'ce  Pi'otection  Act  (S.  870),  my  bill,  my 
pnniary  concern  has  not  been  the  protection  of  news-men,  but  rathei* 
the  pi'otection  of  a  free  flow  of  information  as  guaranteed  by  the  fiist 
ninendinent.  To  the  extent  tliat  information  is  available  to  the  public 
only  fi'om  sources  who  hisist  upon  anoiij'mity  ami  pi'otection  of  back- 
gnauid  information  given  in  couHdence.  i)i*otection  of  a  free  flow  of 
infoi'mation  necessai'ily  means  protection  of  these  uew.s  sources. 

I  frankly  do  not  belie^•e  that  potential  news  .sources  will  be  reassured 
by  a  privilege  which  is  I'iddled  with  loopholes  and  exceptions, which 
applies  in  one  foi*um  or  jurisdiction  but  not  another,  or  which  is  .so 
complicated  as  to  be  incompreliensible. 

I  therefore  support  a  simply  drawn,  absolute  privilege  protecting 
only  confidential  soui'ces  and  M'hicb  would  npply  in  both  State  nntl 
Federal  foi'ums. 

The  privilege  set  out  in  section  2  of  my  bill  diffei-s  somewhat  both 
from  the  absolute  privilege  defined  in  Senator  Cranston's  bill  (S.  1.58) 
and  from  the  qualified  pi'ivileges  included  in  other  bills  pendijig  befoie 
the  subcommittee. 

'  The  News  Source  Protection  Act  sets  fortli  an  absolute  pi'ivilego 
against  com]:)ulsory  tcstiinony  or  production  of  documents  by  a  ncM  S- 
inan  where  the  information  sought  relates  to  the  identity  of  coJifidon- 
tial  sources  or  to  any  information  given  to  the  newsman  in  confidence, 
nie  key  is  confidentiality.  The  privilege  does  not  extend  to  all  infor- 
mation which  comes  to  a  person  in  his  capacity  as  a  uewsman,  as  it 
does  under  the  Cranston  bill,  but  rather  to  confidential  source  identity 
and  confidential  information  only. 

Nor  does  the  privilege  in  my  bill  protect  against  compulsoi-y  (Hp- 
closure  of  information  >vhich  comes  to  a  newsman  in  his  pi'ivate  capac- 
ity. If  the  information  sought  "relates  exclusively  to  matters  \mcon- 
nected  with"  the  newsman's  gathenng,  compiling/ or  disseminating  of 
news,  ho  may  be  compelled  to  testify  or  to  produce  documents  on  the 
same  basis  as  any  other  piivate  citizen. 

A  second  important  feature  of  the  News  Source  Protection  Act  is  the 
procedural  safeguards  set  forth  in  sections  4  and  5.  These  safeguard'^ 
are  intended  to  put  an  end  to  the  use  of  subpenas  as  tools  of  harassm(Mit 
against  newsmen — a  phenomenon  not  uncommon  in  I'ecent  yelai^s — l^y 
providing  a  mechanism  for  determining  before  the  issuance  of  a  sidv 
pena  whether  the  information  being  sought  is  privileired. 

The  bill  requires  a  full  hearing* on  the  recoi-cL  witli  the  newsmai^ 
given  a.i  opportunity  to  be  heard  and  a  right  of  appeal,  before  the 
snbpena  may  be  issued.  The  burden  is  on  the  ]>arty  seeking  the  siibpena 
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to  show  that  the  infonnation  is  unprivileged.  If  the  iiiformjitioii  i.s 
found  to  be  privileged,  the  siibpena  may  not  be  issuetl 

The  decision  as  to  whether  or  not  a  subpena  may  be  issued  :i«rain>i 
a  newsman  may  bo  made  only  by  a  judge  or  other  speeitied  peixMi  of 
high  authority.  Tlie  bill  thei-eby  precludes  the  issuance  of  suhin»nas 
on  the  whim  of  individual  proseentors,  bui-eauenitic  underlings,  or 
with  all  due  respect  to  the  talented  statf  in  this  rooiii~-l)y  legishiti  ve 
committee  staff. 

A  third  distinction  between  my  bill  and  othei's  befoi-e  the  sulKoni- 
mittee  is  the  distinction  drawn  bet\Yeon  circumstances  undei-  wliich  a 
newsman  may  la»  com])ellcd  to  test  if  v  in  an  ongoing  civil  or  criminal 
trial  and  the  circumsinnces  undei*  which  he  may  be  conipeJIed  to  testi fy 
befoi'c  a  grand  juiy,  legislative  conuuittee,  or  executive  agency. 

Proceedings  before  trial  courts  differ  in  at  least  two  basic  ways 
from  ]^roceedings  Iwforc  other  governmental  forums:  First,  testimony 
at  a  trial  is  strictly  cii'cumscribed  by  rules  of  evidence  which  ])r()vi(le 
that  extraneous,  irrelevant,  immaterial  information  is  not  accept  al>l(» 
to  the  court.  Counsel  for  both  sides  are  compelled  to  stick  to  the  ])()int, 
with  little  or  no  opportunity  to  "lish*'  for  whatever  the  new;iman  may 
know.  By  conti'ast,  ])rocecdings.  before  grand  juries,  investigative  :)!id 
legislative  committees  and  the  like  ai'e  not^ubjcct  to  sti  ict  evidentiary 
conti'ols  and  often  do  become  "fishing  expeditions." 

Second,  trial  coiiits  depend  upon  cumnlative  evidence,  with  each 
bit  of  evidence  tied  to  the  next  i)it  until  a  cogent  case  has  been  imuh*. 
It  is  not  imusiial  foi'  a  single  pei-son — quite  possibly  a  newsmaii — to 
have  the  piwise  bit  of  evidence  necessary  tr>  make  the  case  for  the 
])i'osccuiion  or  the  defense*.  In  the  other  forums  however,  cmnulative 
evidence  is  not  essential  to  their  functioning. 

In  none  of  these  fonims  may  a  newsman  be  compelled  to  testify  as 
to  ])rivileged — ^that  is,  confidential — infoi'mation ;  Miat  privilege  as 
to  confidcMitial  information  is  absolute.  However,  a  newsman  may  be 
compelled  to  testify  as  to  nonconfidential  information  gathered  iii  the 
course  of  his  work  at  an  actual  criminal  or  civil  trial  where  the  infor- 
mation is  material  to  the  inquiry  and  where  equivalent  information 
is  not  available  from  another  source.  I  concede  that  my  so-called 
**e(|uivalent  information*'^  test  is  debatable. 

Thus,  where  a  newsman  is  on  the  beat  and  happens  to  see  a  criminal 
act  l)eing  committed,  he  may  be  coin]>elled  to  testify  or  produce  photo- 
grajdis  at  the  trial  of  the  accused,  if  he  is  the  only  source  of  that 
information.  However,  if  lie  witnessed  the  crime  in  the  context  of  a 
confidential  relationship  with  his  source — as  did  both  rcportei's  Cald- 
well and  Bran/burg— he  could  not  be  compelled  to  testify.  By  way 
of  contrast,  the  Cranston  l)in  precludes  compelled  testimony  as  to  all 
information  gathei-ed  in  the  coni'se  of  the  newsman's  work;  under 
that  bill,  he  conld  not  be  compelled  to  testify  as  an  eyewitness  in  either 
case. . 

"Wliere  the  information  is  sought  by  grand  juries,  congressional 
committees,  or  other  fornms  with  a  high  potential  for  "fishing  expe- 
ditions." the  bill  imposes  a  stricter  rule.  These  forums  inav  compel 
t(»stiinony  from  a  newsman  only  when  it  does  not  relate  to  his  work. 
The  mere  appearance  of  a  newsman  behind  the  closed  door  of  a  grand 
jury  session  is  enoucfh  to  chill  sources.  And  it  is  important  to  keep 
o])poiiunities  for  "fishing"  in  the  newsmen's  minds  and  files  to  an 
absolute  minimum. 
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Thus,  Mr.  (Miairiuuu.  jny  hili  lias  a  doiihlo  ctittinnr  o(l<rc.  Tlio  first 
edirc  is  tlie  distimtion  botwoon  the  kinds  of  infonnatioii  ^ratherod  by 
a  HCNvsntjin  in  the  r-oiirse  of  his  work — coiifidoiitial  and  nonconlidtMi- 
ttal — and  bot  wocn  information  gatliorod  as  a  nowsniaii  and  that <'oniin^ 
to  tlK»  newsman  in  his  piivate  capacity.  Tlio  pcatcst  pT'otortion  is 
ad'ordod  oonfidontial  information;  no  protection  is  aJfordcd  iufoi-- 
uiation  which  is  not  i-elatod  to  tlic  newsman's  woi-k. 

With  respect  to  the  middle  ^romid  of  information,  that  ^ratherod 
in  the  <'onrse  of  a  newsman's  M'oi'k  but  not  in  a  confidential  scttinj^. 
a  second  cuttinrr  ed^re  applies.  Here,  a  distinction  is  drawn  anion^ 
the  forums  M-hicb  may  try  to  *ret  tliis  inform:^tion.  My  bill  makes  it 
available  to  the  forum  which  is  the  most  likely  tojmve  a  real  need  for 
it  and  is  least  likely  to  harass  the  press  by  fishin<r  for  extraneous 
materials — ^lunncly.  the  courts. 

While  this  paiticuhir  forniuhition  may  not  be  precisely  the  one 
the  subcommittee  prefers.  I  do  think  it  contains  procddui'al  safcp:nai'ds 
which  should  be  considered  for  purposes  nf  discussion  and  debate. 

If  you  will  permit  me.  3\Ir.  Chairman,  I  would  like  to  touch  bi'Jcfly 
on  a  fe\v  additional  points. 

Fir.st.  I  know  that  you  ai-c  not  inclined  to  preempt  the  Stales  in 
tile  area  of  source  protection.  However,  I  want  to  add  my  voice  to 
those  who  have  already  expressed  the  view  that  under  botli  the  cojn- 
merce  clause  and  the  14th  amendmentj  Congress  does  have  the  au- 
thority to  pass  such  a  law.  News  flow  knows  no  State  boundaries; 
stories  now  travel  by  almost  instant  transmission  from  the  smallest 
town  to  cities  acro.ss  the  country.  Many  new.spapers  and  broadcast 
outlets  have  intei-state  circulation.  I  have  no  doubt  tliut  the  commerce 
clause  would  give  us  the  necessary  anthority  to  legislate  for  the  States 
in  this  area. 

Next  with  respect  to  the  14tli  aniendment,  I  believe  it  would  be 
within  the  authority  of  Congress  to  find  that  the  privilege's  an 
essential  ])art  of  newsgathering  activity,  a  finding  which  the  Snpieme 
Coui't  did  not  make  in  its  case  last  year.  Newsgathering  is  protected 
nndei'  the  first  amendment,  and  if  the  newsman's  privilege  is  an  essen- 
tial elenient  of  that  function,  it,  too,  <-ould  come  under  the  umbrella 
of  the  first  amendment — and  be  applied  to  the  States  through  the 
14tli  amendment  a.nd  its  enacthig  clM,.^e.  Thus,  it  is  my  view  that 
Congress  can  make  n  finding  of  fact  fhat  the  protectioji  of  confidential 
news  sources  is  necessaiy  to  enhance  the  first  amendment  and.to  make 
such  finding  binding  on  the  States  thi;ougli  the  14th  amendment. 

Finally,  I  now  direct  attention  to  the  question  of  libel  as  it  would 
relate  to  the  possible  reciuired  disclosure  of  confidential  .sources.  Sec. 
(>{a)  of  ]ny  bill  deals  with  this  question,  but  I  must  say  it  deals  with 
it  inadequately  and  that  section  must  be  redi-aftod. 

It  is  my  belief  that  a  libel  oi*  slander  action  sliould  not  be  avail- 
able as  a  vehicle  to  pry  o])en  confidential  soin'ces.  On  the  introduction 
of  juy  bill,  I  was  asked  by  a  reporter: 

AVen,  if  your  bin  iiumuiiizes  confidential  source*?  in  a  libel  action,  won't  this 
run  tlie  risk  tliat  a  journalist  might  greatly  harm  an  incnvidual  by  writing  a 
bogiLS  article  basetl  on  spurious  confidential  sources? 

The  blunt  answer,  Mr.  Chairman,  is  that,  yes,  an  innocent  person 
may  be  harmed.  Human  reporters  writing  about  human  beings  will 
Q   ntimit  human  errors.  This  simply  is  a  piice  which  has  to  be  paid 
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iit  imV'v  to  soe  tlisit:  llu»  lirst  ainoiuliuoiit  .liunrnnh'c  of  a  fiw  pivjss  is 
not  coniproinised. 

Afr.  Ciiainnaii,  I  know  of  tlio  dc'i?p  revorcnoc  you  liave  for  tho 
CoMstihitioii.  I  too  sliat'C  that  ivvorence. 

I  liave- a  particular  rovorenco  for  the  1st  and  Htli  amonclnveiits, 
I  feel  tliat  (wvn  if  other  portions  of  the  Constitution  were  altorcd, 
if  WW  protected  tho  sanctity  of  the  1st  and  14tli  aniuudnicnts  the  basic 
structure  of  Ajnjprican  liberty  would  be  preserved.  Tlierefore,  some 
individnals  may  well  liavc  to  pay  the  price  of  being  the  tarjf»;et  of 
erroneous  journalism.  I  repoat,  this  is  a  price  which  simply  lias  to 
be  paid  in  oi'dev  ]iot  to  jeopardize  the  free  flow  of  news. 

On  the  ({uestion  of  libel.  I  cite  for  tlie  recoj'd  the  ca.ses  of  .Yeir  York 
Trwri^  w  S^umrmi^  :]7(>  U.S.  254  (ll)(i4) ;      Amovf  v.  ThompnoiK 
tJ.S.  727  (11)08) ;  and  Cerntnte-^  v.  Times  Inc..  4(14  F.  2d  087  (1M72), 
cert.  den.  U.S.  (l^TS). 

Tlie  Ceri)antes  ca.se  is  interesting^  in  that  the  phiintilf  in  a  libel  ac- 
tion sou^'lit  to  discover  tlie  names  of  Life's  coulidential  sources  nnd 
tlie  (!onrt  of  apiieals  ruled  that  Life  was  not  re<[nircd  to  divulf!:e  them. 
^  Mr.  Cliairman,  T  r<!fer  yon  at  tliis  point  to  tlte  niemorandmn  in 
libel  iaw  snbnn'tted  yesterday  by  Senator  Mondale.  I  tliink  it  is  au 
excellent  memo.  "    '  . 

Again,  Mr.  Chairman,  I  commend  you  and  the  members  of  the 
snijcommittec  for  yonr  ellorts  in  tin's  luva.  T  am  hopeftd  that  we  can 
pass  a  reasona])le,  effective  pi'ivilcfrc  bill  in  tJiis  session. 

SeJiator  Eiivix.  You  have  made  a  very  significant  contribution  to 
oui*  stud}'.  Yon  have  some  ideas  which  arc  <[nite  oi'iglnnl  an<l  I  don't 
believe  are  found  in  any  otlier  bill. 

I  think  we  agree  tliafc  this  problem  lias  Ijeon  made  very  acute  by 
the  practice  of  using  grand  jury  laws,  not  as  a  judicial  branch  of  the 
Government  but  as  an  information  gathering  bi'anch  of  the  Govern- 
ment. TJiat  is  particularly  ti'ue  in  respect  to  Federal  courts. 

Senator  E.vo^ktont.  Yes,  iiuleed. 

Senator  Ekvin.  Wg  still  have  in  my  State  a  grand  .iury  system 
Avhereby  no  one  is  allowed  in  the  rooms  but  the  witnesses. 

Senator  E.ncTvKtox.  How  about  tlie  prosec\itor? 

Senator  EiiVix.  Prosecutor  is  not  allowed  eithei*. 

Senator  EAoivKrox.  As  a  prosecutor  I  was  allowed  in  the  gr-and 
jury  room. 

Senator  Euvix.  That  is  likely  to  hapi)en  where  t'  3  prosecutor  is 
tliere. 

Senator  Ivaolktox.  I  was  required  to  step  out  when  they  voted  an 
indictment,  but  I  only  stayed  30  seconds  away  from  the  door  Ixjcause 
they  only  voted  tlie  ones  I  w^anted  and  alwavs  returjied  no  true  bill 
when  I  said  that  is  what  I  wanted  them  to  do. 

Senator  Er\^x.  The  gi-and  jury  is  a  judicial  body  which  stands 
between  tlie  citizen  and  the  Governm'^nt/and  foi*  tlia't  I'cason  I  have 
never  favored  the  pi'osccutor  being  there  wliilc  tlie  gra;nd  jury  is  taking 
tlie  testhnony. 

Senator  E.Voivrrox.  But  I  tliink  Xorth  Cai'olijia  is  probably  in  the 
nn'nority. 

^  I  thinic  in  a  number  of  states  the  prosecutor  stays  in  the  fall  de- 
libei'ations  right  up  to  the  voting  on  the  document. 
Senator  Envrx.  l'"es.  In  fact,  I  thiidc  tlie  grand  jury  system  has 


104 


become  perverted  into  an  agency  to  gathci-  information  for  the 
pioscciition. 

Senator  Eaolktox,  Absolntoly.  and  that  is  why  I  differentiate  in  tliis 
bill  in  terms  of  nonconfidential  information  pratherod  bv  a  newsman  as 
a  reporter  botAVecu  <'ompcllinjr  him  to  testify  as  a  conrt  of  record  vis- 
a-vis compelling  liim  to  testify  before  a  grand  jniy  or  legislative 
coinniittoe. 

Senator  Emix.  I  I'emember  when  Jnstice  Powell's  confirmation  was 
passed  on  by  the  Jndiciary  Committee,  he  was  asked  Avhethcr  he  ap- 
proved the  practice  whicli  has  grown  up  in  the  Federal  conrts  in 
i-ccent  years  of  sending  even  suspects  before  the  jji  and  jnry  in  the  hope 
that  tliey  Avonld  fail  to  invoke  the  fifth  amendment  and  incriminate 
themselves.  Jnstiee  Powell  said  that  he  didn't  know  that  that  pi  actice 
existed,  that  he  had  done  civil  law  and  had  very  little  experience  in  the 
criminal  law.  Bnt  he  said  he  thought  that  practice  was  "right 
uiifriendly.'' 

Senator  Eaglktox.  Right  unfriendly,  to  say  the  least. 

Se?nitf>r  Euviv,  As  yon  i^oint  out.  tliere  is  danger  in  a  congressional 
committee,  and  there  is  danger  in  a  grand  jnry  of  embarking  upon  a 
"fishing  expedition."  Tliis  is  a  situation  which,  as  you  point  out  so 
well,  does  not  exist  in  the  trial  courts  whore  you  have  a  judge  to  i-ule 
according  to  established  rules  of  evidence  aiid  fishing  is  not  allowed. 
Everything  has  to  be  relevant  to  the  issues. 

Senator  EAor.KTOX.  Correct. 

Senator  Envix,  And  T  think  that  is  a  vei'v  valuable  rlistinctioii  be- 
t\vo(ni  the  two  types  of  tribunals. 

Your  bill  is  based  upon  the  theory  that  the  ])rivilege  should  only 
exist  in  respect  to  trial  courts,  at  least,  wliere  the  information  receivecl 
by  the  newsman  is  ixjceived  in  the  exercise  of  liis  occupation  anfl  is 
recoi>*ed  in  confidence. 

Senator  Eaolktox,  If  the  information  received  is  confidential,  it  is 
absolutely  piotectcd  under  niy  bill,  bnt  then  there  is  the  gray  area 
in  the  middle  and  I  use  this  hypothetical : 

Assume  a  peace  march  n*  tlie  Washington  Monument.  Assume  a 
reporter  goes  out  tliere  to  cover  it  and  he  is  there  as  a  newsman.  He 
sees  an  assault  take  place,  an  attack  of  a  police  officer.  He  could  be  com- 
pelled to  testify  as  to  what  he  saw  in  a  court  of  law,  but  could  not  be 
compelled  to  testify  as  to  what  he  obseiTed  either  before  a  grand  jury 
investigative  committee  or  the  Fedeml  Trade  Commission,  if  they 
were  to  be  involved  by  some  extraneous  concept.  But  if  a  reporter 
walking  down  the  street  on  his  hmch  hour  sees  a  woman  stabbed  on 
tlie  corner,  he  is  not  on  an  assignment,  he  has  to  testify  as  to  that  the 
same  as  any  other  citizen. 

There  are  really  throe  areas  of  testimony:  confidential  sources  and 
information  either  observed  or  heard  which  are  absolutely  protected, 
eyewitness  things  on  newsman's  beat,  to  wliich  he  may  have  to  testify 
in  court:  and  information  coming  to  him  as  John  Q.  Citizen  to  which 
he  has  to  testify  in  front  of  a  grand  jury,  court,  what  ha^^e  you.  He 
is  not  immunized  by  the  fact  that  he  carriers  a  reporter's  badge* 

Senator  Ervix.  I  want  to  commend  you  on  the  approach  you  take 
to  the  question. 

Senator  Eaqletox,  The  one  area  in  which  you  and  I  strongly  dis- 
agree is  whether  this  bill  can  be  made  applicable  to  States.  I  think 
it  is  indispensable  this  bill  cover  both  Federal  and  State  forums. 
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If  we  were  to  have  a  Federal  bill  only  and  await  the  50  States  to 
devise  different  kinds  of  priWlege  laws,  I  don't  think  that  the  Federal 
alone  will  accomplish  much. 

I  don't  think  the  newsmen  in  talking  to  a  source  says,  "I  have  got 
to  see  what  State  you  are  in — Montana :  I  can  protect  your  confidence 
under  the  Ervin  Federal  law%  but  Montana  doesn't  have  a  state  law, 
so  I  can't  protect  you  completely." 

Senator  Ervin.  Well,  I  am  not  irretrievably  wedded  to  the  idea 
tluit  tlic  states  be  oxchidod.  I  do  rocogni>50  that  news  knows  no  bound- 
ary linos.  Wc  have  the  groatost  new'S  gathering  and  disseminating 
agencies  in  the  world,  and  they  broadcast  with  no  boundary  lines. 
Tlie  same  thing  api)Ues  to  our  newspapei*s. 

You  have  a  novel  approach  in  that  you  provide  for  a  determination 
of  whether  the  subpena  should  be  issued,  shall  be  made  before  the  sub- 
pona  issues.  It  is  an  obvious  fact  that  where  a  newsman  who  has  had 
confidential  souices  of  infoi'ination  goes  before  the  grand  jury,  tliose 
sources  don't  know  what  he  says  in  the  grand  jury  room  and  conse- 
([Licntly  tliej^  are  not  going  to  tell  Irim  or  any  other  newsman  any- 
thing in  the  future. 

Senator  Eaglktok.  Exactly. 

Senator  GtiUNKY.  Well,  I  want  to  echo  the  chairman's  eomments  on 
tlie  bill.  It  is  quite  unusual  and  a  lot  different  from  the  others  pre- 
sented, and  I  think  a  much  more  idealistic  approach  to  this  whole 
problem. 

Could  yon  shed  any  more  light  on  liow  you  would  determine  con- 
fidentiality in  the  hearing  before  the  subpena  is  to  be  issued? 

Senator  Eagleton.  Well,  that  is  a  difficult  question,  but  that  has 
to  bo  cojjed  with. 

In  this  hearing  before  the  subpena  is  issued,  the  newsman  who 
wants  to  challenge  the  subpena  would  get  on  the  stand  and  would  be 
,  asked,  "^Vliat  is  your  source?" 

He  would  say  it  is  a  confidential  source. 

Now  you  are  pretty  much  stuck  with  the  unqualified  word  of  the 
newsman  Wmself,  because  if  you  probe  too  much  further  and  say: 
"Is  the  source  40  years  of  age  or  older,  male  or  female,  white  or  black, 
et  cetera,"  if  you  try  to  probe  too  much  in  ferreting  out  what  his 
source  is,  you  will  expose  the  souree. 

Let  us  take  my  Washington  Monument  situation.  Suppose  a  news- 
mangets  on  the  stand  and  says:  "I  don't  want  to  testify.  I  was  at 
tlie  Wasliington  Monument  and  I  was  there  on  a  confidential  tip." 

The  prosecutor,  if  he  is  the  subpenaing  force,  will  say;  "Wait  a 
minute,  I  am  not  requiruifj  information  about  any  confidential  tip.  I 
am  inquiiing  of  you  as  to  what  you  saw  as  a  witness,  not  based  on 
any  confidential  tip  you  received  to  ^o  out  there,  but  what  you  saw. 
Did  you  see  the  attack  of  C /fficer  Jones  f 

Then  I  think  the  newsman,  under  my  bill,  would  be  compelled  to 
testify  in  the  court  of  law  as  an  eyewitness  because  what  he  saw  was 
not  ill  confidential  cii'cumstances. 

Now,  take  Branzburg  and  Caldwell.  One  was  a  confidant  of  the 
Black  I?anthei*s  and  the  other  witnessed  a  hashish  processing  opera- 
tion. Each  of  them  was  invited  in,  one  by  a  Panther  group  to  see  what 
was  going  on,  and  the  other  by  a  hasliish  operator  to  see  what  was 
going  on  there. 

O   ink  that  is  i^rivileged.  That  is  confidential  information  as  he 

ERIC 


106 

was  tnkiiii  tlioro  mulcr  a  conlidcMitinl  c'?oak.  juhI  lio  wrote  a  story  i\houi 
how  lie  saw  linshish  homtr  matle  and  so  fortli. 
T  tli'ndc  tljat  is  prott'ctpd. 

Senator  Guuxky.  lA^t.  us  <io  l>nek  to  tlio  Cnlflwvll  case.  Mr.  (\ild- 
wdl  testified  before  ns  yestei'day,  and  lie  told  iis  lie  was  enirjiired  in 
a  serien  of  investi^^ati ve  repoi-tinV  events  to  aeennndate  all  tlie  infor- 
mation lie  conld  on  tlie  B]ac»k  Paiitliers. 

Let  lis  assnme  lie  is  on  tlint  trail.  lie  writes  a  story.  Mrtyi)e  some 
Black  Pniitlier  doc>sn*t  tliink  tliis  stoiy  is  very  jjfcnrate.  So  tliis  IHjn'k 
Panther  says  to  a  newsman  lie  knows.  •'^Tt  didn't  liappeii  tliat  way: 
it  liappened  tins  way." 

This  other  newsman,  not  really  enfra^ied  in  in\  estij;atino^  the  Hlack 
Panthers  at  all,  is  a  friend  of  this  Black  Panther.  Sii])pose  that  were 
a  relevant  piecf  of  information  invo]vin<r  a  csMininal  action.  Under 
your  bill  could  v>on  suhpeiia  this  second  newsman  to  jret  that  informa- 
tion ? 

Senator  E  \<:KK'n>x.  \ow  wait  a  iiiinnte,  Ifns  the^soniw  of  the  second 
newsman  come  forward  and  vnhmteered  his  ijifmiiiation  ? 
Senator  GrnxKY.  That's  ri^rht. 

Senator  Eaojj:t(»x.  Then  the  veil  of  confidentiality,  to  abnse  an  old 
law  school  term,  has  been  pierced,  niid  tlien  so  fai*  as  the  second  n*- 
])orter  is  concerned,  there  is  iiotliin«r  he  can  plead  insofar  as  confi- 
dentiality. 

As  to  the.  first  reporter,  he  still  is  not  alfmed  as  to  the  confidential- 
ity of  his  soni*ce  as  to  what  another  repoi*ter  or  another  pei'son  does. 

Senator  Gi  MNKv.  T  would  a^^ree  with  that.  too. 

Let  me  ask  you  a  question— you  mentioned  libel,  very  briefly.  Sen- 
ator En  jrleton.  and  T.  of  course,  understand  that  if  you  are  ^omg  to 
use  fishni^r  expeditions  and  penetrate  confidentiality  to  substantiate  a 
libi-,3  \:!<e.  then  confi.dentiality  goes  by  the  board.  I  understand  that, 
and  timt  is  not  what  the  question  is  directed  to. 

T  am  pist  interested  in  your  general  feeling  about  New  York  I'mrs; 
V.  SulUraiK  which  seems  to  me  has  completely  destroye<l  any  lil)el 
ivdress  that  an  aggrieved  paity  might  have  Iw^'anse,  of  course,  as  y<Mi 
know,  you  have  to  prove  malice^  and  you  camuit  prove  malice  without 
getting  inside  the  inan*s  mind. 

Senator  Eaolktox.  If  I  bad  Ikhju  .sitting  in  the  Supreme  ('ourt  in 
196+,  I  would  have  dissented.  Fmnkly,  since  I  think  they  base  that 
decision  on  the  first  amendment  guai*antee*  I  don't  think  there  is 
a!i>'thing  that  can  be  done  legisHtiA'cly.  I  don't  think  you  can  i*edefine 
"malice''  in  legislation  any  nioit?  than  We  can  legislatively  charge  what 
thev  held  on  abortion  3  weeks  ago. 

That  opinion  can  be  dealt  with  by  constitutional  amendment,  but 
not  legislative — —  '  . 

Senator  GvnxKY,  I  would  agi*ee  with  you:  if  I  had  l>een  on  the 
Couii,  I  would  have  dissented  too.  I  am  not  sure  what  i-eally  can  be 
done  al)ont  it  legislatively. 

l/^t  me  pose  this  question :  If  you  think  it  is  advisable  for  Congi'ess 
to  pass  a  shield  law,  then  if  it  Avere  possible  to  dcA'ise  a  constitutional 
legislative  approach  to  overturning  New  York  Thms  \\  S^ftJUrau. 
do  you  think  that  Avould  be  advisable  for  us  to  do  ? 

Senator  Eagletox.  Senator*  I  just  question  your  h\'|>othesis.  Yon 
say  if  it  AA'CiTi  possible  to  devise  a  const itutionally  viable  legislative 
approaelu  I  don  t  tiiink  vou  can. 
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I  mil  iH'iu,^  tloodi'il  with — I  Iimvc  alhio^^t  .kOho  lotti'i'8  on  aliortion. 
What  1  am  Avritiu*:*  hade  to  thciii  is  tiio  only  rciiuHly  availaliie  is  a 
constitutional  anu»inhiK»nt  and  roustitntional  aini'mhiiiMit.s  ovcrtiirninir 
.Snpreiiie  Couit  <lr('*isions  jnst  don't  conii^  jdunit. 

Snnator  (Ji  um:v.  ^'on  may  he  ritrht. 

Tlianlv  you. 

S(»Tiati)r  TrNNKv.  Mr.  rhainnan.  I  \voul<l  like  to  ronni)t»nd  .•^t'liatoi* 
Ka^Mcton  on  an  ontstundin«r  Htateinentand  a  vt'ty  intiM*pstiii<r  approach 
to  tlic  ])rohlems  involviul  in  this  eoniplex  area. 

I  have  sonic  (piostiojis  witli  respect  to  yoiii-  up])roacli,  .'^^ctiator 
Eagfleton. 

Some  -svitnesses  liave  J^jiid  tliat  if  tliore  are  any  (|naiifi<'ations  at  all 
to  the  ahsolnto  ])rivilotre  that  this  is  ^ifoin^j:  to  nieau  that  tlic  ]»rivilc;re 
itself  AYonld  Ix*  relatively  nieanin^rless  ar;rnin<r  there  Monhl  he  an  en- 
croachment n])on  that  exemption  of  qnalilication  over  a  period  of  years 
to  the  poijit  that  tliere  jnst  will  not  he  any  privile^je  at  all  after  a 
period  of  time. 

We  have  heanl  testimony  to  that  effect,  niayhe  not  jjcoin^r  ipiitc  as 
far  as  1  Kn<r^esteil.  hnt  some  iK>rsons  have  ar^rnetl  that  it  is  an  nll-or- 
notliin*:  ]n'0]iOsi(ion.  that  they  want  either  an  ahsolute  privilejxe  n\ 
none. 

Xo\v,  with  respect  to  your  statemeiit.  yon  inflioated  that  in  the  first 
instancx*.  the  test  is  whether  or  not  the  infonnation  jrathe.red  hy  the 
newsmen  is  conlidential  or  nonconfidential. 

If  it  is  confidential,  there  is  no  way  that  the  newsnnm  can  \n*  ques- 
tioiied  about  it,  and  the  second  test  is  -svhether  or  not  be  jffathere<l  the 
info)*niation  in  liis  woi-kinfj  cai)acity  or  in  a  private  capacity. 

As  I  undei-stand  it,  that  if  a  ne\vsmau  gathei*s  information  in  a  pri- 
vate capacity*,  he  could  be  i-equired  to  testify  I)efiuv  tlie  graml  jury  { 

Senator  Laolktox.  Private  citizen  capacity — wheit?  he  is  not  on  as- 
si/rrnment — he  is  a  evewitne.ss  to  an  intersectioJi  collision  and  the  puy  is 
indicateil  for  ne^rh'/xent  inanslauffliter.  ami  lie  just  hapjiened  to  see 
this  guy  go  cai-eening  through  this  i*ed  light  ami  hit  this  woman  with 
.seven  kids. 

He  wouUl  Inive  to  testify. 

Senator  TrxxKV.  As  I  understand  it,  those  questions,  will  be  resoh  ed 
in  the  first  instance  by  a  judge  when  a  prosecutor  tries  to  get  a  sub- 
pena.  The  prosecutor  cannot  issue  a  subpena.  T!ie  grand  jury  cannot 
jssue  a  subpena.  It  is  only  the  jud^  wlio  can  issue  a  sub|)ena.* 

Senator  KACiLKiox,  Ye.s,  that*8  right. 

Senator  Tvxxfa'.  Because  somebmly  is  going  to  have  to  make  the 
decision  as  to  whether  the  requested  material  is  confidential  or  non- 
confidential or  private  or  not  private  ? 

Senator  Ea<u.ktox.  Newsmen  niiglit  hot  challenge  the  sub)>ejin.  I 
think  most  newsmen,  in  fact  I  can't  think  of  one^ — I  know  some  bizarit? 
newsmen,  but  even  the  most  bizarro,  if  he  were  a  witness  on  the  corner 
at  this  intersection,  and  lie  saw  this  lovely  lady  and  seven  childrai  anni- 
hilateil  by  a  drunk  driver  proing  through  a  ml  light,  and  he  was  aske<l 
to  testify  in  courts  theix*  is  not  a  newsman  I  know  of  who  wouldn't 
willingly  testify  as  to  what  he  saw. 

Senator  TrxxET.^  I  understand  that  most  newsmen  would  want  to 
testi  fy  under  those  circumstances. 

But  let  m  say  we  got  one  that  didirt  like  liuman  lieings^  and  he 
was  iwalcitrant,  and  he  decided  he  wasn't  going  to  testify, 
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Senator  EA(sr,TrroN.  Then  he  can  challenge  the  issue  of  the  subpena. 

Sojiiitor  TuxNEY.  I  want  to  understand  the  procedure.  As  I  under- 
stand  it.  the  prosecutor  can't  issue  a  snbpenn.  They  have  to  go  to  a 
judge  first? 

Senator  Eagletox.  Yes,  that's  right. 

Senator  Tuxxev.  And  as  I  undei-stand  it,  the  purpose  of  that  is  to 
make  it  very  difficult  for  subponas  to  be  issued? 

Senator  Eagletox.  To  try  to  dairipen  frivolous  subpcnns  and  to  

Senator  Tuxxey.  For  instance,  it  is  my  understanding  that  maybe 
as  many  as  a  hundred  or  two  hundred  subpenas  were  issued  in  tlie 
l)ast  couple  of  yeai-s  by  Fedeiul  prosecutors  against  newsmen,  and  one 
of  the  things  tliat  your  bill  would  do  woukl  be  to  create  obstacles  tliat 
a  U.S.  attorney  or  grand  juij  or  a  state  prosecutor  would  have  to 
overcome  before  they  conld  be  issued  ? 

Senator  Eagletox.  Right. 

Senator  Tuxxky.  And  then  once  the  judge  made  a  decision  and  lie 
let  us  say,  decided  tliat  this  was  information  galhered  by  a  importer 
in  liis  private  capacity,  then  the  repoi-ter  AVould  be  required  to  go  be- 
foiv  a  grand  jury  ? 

Senator  Eagletox.  He  could  appeal  that  decision,  by  the  way. 

Senator  Tuxxey.  He  could  appeal  that  decision? 

Senator  EactLt:tox.  He  could  appeal  that  deterniinatinn,  yos, 

Senato!'  Tuxxey.  What  would  he  bo  required  to  tell  the  judge  be- 
foiv  the  judge  made  his  decision  ^ 

Senator  Eagletox.  The  prosecutor  would,  to  take  a  hypothetical — 
the  profiecutor  Mould  put  on  evidence,  I  guess,  !>y  the  arresting  police 
oificer  investigating  the  case,  that  reporter  Jones  was  at  this  intersec- 
tion  and  re]x>rter  rlones  saw  this  car  come  thmugli  at  80  miles  an  hour 
and  demolished  the  other  car.  Repoi^ter  Jones  gets  on  tlie  stand  and 
says,  "Judge,  I  don't  like  courts  very  much,  I  am  a  i-eporter,  and  I 
don't  like  testifying  veiy  mucli.'' 

*'Were  you  there  as  a  newsman  ? " 

**No,  I  was  on  my  lunch  hour.'' 

"Did  you  have  any  confidential  information  ?" 

"No,  I  was  just  walking  down  the  street  on  my  lunch  hour." 

Tlien  I  think  the  coun;  makes  it  very  obvious  he  is  there  in  liis 
private  capacity,  and  he  is  compelled  to  testify. 

Senator  Tukxey.  Let  us  say  it  is  a  closer  case  and  let  us  say  that 
tlie  reporter  says,  "1  was  wliere  I  was  as  a  result  of  a  confidential 
communication,  and  tlie  only  reason  I  was  here  was  because  of  the 
confidential  oonmiunication." 

And  the  judge  said,  "Wdl,  I  would  like  you  to  describe  the  faets." 

Senator  Eagletox.  You  mean  he  got  a  confidential  tip  to  be  at  the 
intersection  ? 

Senator  Tunkey.  No,  a  closer  case. 

Senator  Eaolbton.  ^mn^ftw^r^ 

Senator  Tunney.  Yes,  Bmmhirff. 

Senator  Eaoi.etok.  Bransbuvfi  is  protected. 

Senator  Tukket.  And  the  judge  would  have  to  take  the  newsman's 
word  on  that? 

Senator  Eagletox.  Correct,  there  is  no  way  you  can  impeach  his 
crcdihiUty,  and  as  I  said,  in  answer  to  Senator  Gumey,  if  you  the 
prosecutor  to  ferret  out  about  who  the  confidential  source  is,  you  are 
destroying  the  kind  of  protection  we  are  trying  to  create. 
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Senator  TrNNKv.  Tlip  ititiMvstinjr  thin^r  al>ont,vonr  legislation  inso- 
Ttir  as  I  ai))  concorntMl  is  that  it  mnk(\s  it  a  <riTtit\li'nl  mow  dillicnlt  to 
;r(^t  li  suhpPTin.  I  thinlc  (liat  tliat  would  1-.mh1  to  (lani|)(Mi  the  iMithnsinsiti 
of  sonu!  prosiTUtors  to  trv  to  ^ri^t  a  m"'*c:;naii  hi'foiv.  tho  rourt  or  before, 
n  ^n'uiid  jni'y  in  order  perliaps  to  harass  (Item. 

Senator  KAifi-r/roN  Ivit^ltt, 

Senator  TrxxKv.  It  is  a  very  interest in«,Mi])i)roaeh  and  I  conjniend 
you  on  it. 

Seiiat<»r  Kaoij-.tox.  Tlianlc  you,  Senntoi-, 

Senrttoi'  Knvix.  ]  want  to  s]>eak  a  ^^ood  word  for  ilie  Sfd/hunf  nvM*, 
^y\\m  I  lie  case  was  (ir.st  handed  down  it  was  so  interesting^  that  1  have 
St  udied  it  and  wfis  tau'ji'ht  aljout  the  law,  too. 

1  was  slmelced.  Iliit  I  think  it  is  a  wise  decision.  At  tlic  heart  of  it, 
1  tliink,  is  the  ohl  sayin^r  of  Ifarry  Truman  of  your  State,  who  said 

J'you  (\in't.<taiid  the  l)eat.  <^et  out  of  the  kitchen.'' 

The  lii'rt  auKMulnieiit  contemplates  that  tliere  should  be  the  fullest 
and  freest  discussion  of  tbe  qualifications  of  candidates  for  ])ub]ic  of- 
fif.'e,  and  {hv,  SuJ/lrtf))  cas(\  as  I  construe  it,  has  tliis  elTect.  T  asj^ree  with 
you  that  you  can't  cltan^-c  that  decision  by  le^Lrislation  because  (lie 
Court  rests  sqna  rely  on  its  interL)rctation  of  the  first  amendment. 

Senator  l\Af;r.KTOx.  ( '(u-rect. 

Senator  Kkvix.  That  (^^-ision  said  in  effect  that  in  order  for  an 
occupant  of  ])ublic  oflice  or  cai\didate  I'or  ])ublic  oflice  to  recover 
dama<2-e  for  libel,  ho  would  liaye  to  sliow  tliat  not  oidy  the  article  was 
false,  but  also  tJiat  its  pul)lication  was  i>rontpted  In*  actual  malice 
■winch  the  court  in  ofl'ect  says  is  i»ither  ])ubli.sliino-  with  knowledav  of 
its  falsity  or  M-itli  reckless  disrei^ard  of  Avhethoi"  it  is  ti'uc  or  false. 

Sciuitor  EAcnj-rrox'.  A  very  didicnlt  test. 

Senator  Kiivix.  It  is  vovy  diflicult  under  tluit  decision  for  any  nuni 
whf>  is  a  candidate  for  public  ollice  or  tbc  occu])ant  of  a  public  oflice. 
Tt  has  also  lieon  extended  to  a  public  fi<rure.  to  reco\'cr  damage  for 
libel,  and  Idou'tknow  but  it  isAvell  that  it  is  that  way. 

But  any  other  rule,  it  seems  to  nie,  would  chill  the  ^villiuirness  of 
the  press  or  of  individuals  as  far  as  oral  convGi-sat:ions  are  concerned 
to  discuss  all  the  reasons  M']\y  you  should  support  or  not  suppoit  a 
particular  candidate. 

I  thinlc  that  the  good,  the  idtimatc  good  it  does  to  the  public  is 
oMtwcigliing  the  unfortunate  results  it  has  on  the  individuals 
concerned. 

Senator  Eaglkton^.  You  make  a  very  compelling  argument.  T  can't 
disagree  strongly  with  Avhat  you  are  saying.  I  "have  a  slight  bias 
against  the  case,  bnt  thc!-c  is  a  good  deal  in  what  you  say. 

Senator  Ekvix.  I  agree  with  yow  on  the  abortion  case.  I  got  as  many 
letters. 

I  just  write  back  and  I  say  I  think  the  Supremo  Court  stuck  its  nose 
in  an  area  that  is  none  of  its  business. 

Senator  Eaglktox.  Exactly.  But  this  is  constitutionally  sanctified. 
Senator  Gurxky.  One  final  small  detail  here. 

Of  course,  one  of  tlie  things  tliat  all  of  us  arc  interested  in  is  speedy 
criminal  trials.  In  fact,  I  was  cosponsor  of  the  bill  of  onr  Chairman 
here  which  will  provide  for  speedy  trials.  That  bill  provides  for  trial 
wMtliin  GO  days,  as  I  recall. 

Senator  EAOT-iTrox.  What's  the  trial  on  in  60  days;  the  trial  on  the 
subpena? 
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Si'iinhir  (ii'CNtiv,  ^\*i'lL  lliis  \<  u  \vlii»*li  \\\\^  ;.''fin»r!il  M|t|»1i('u( lot) 
in  oi'itiT  to  s|M'fMl  n|>  1  lir  jinircss  of  critHtiml  iiikI  nnljiinl'ii  (mr 

(|o(*kr(s.  'Diis  is  iiiiotliiM*  ImII. 

My  ijiU'Stioii  is,  if  wi^  \\\v  ^i)\n*x  lo  luivr  jn'riiiniiuiry  lu»nrinirs  on 
siil»])iMi!is  ;iih1  tlh»ji  jippcnls,  is  iIkmt  anylliinir  tn  ytnir  hill  lliat  wmiKI 
sjKTfl  n|>  1 1  lis  ])rnf'i'ss  t 

Scuntor  K.\(:i.r.'n»N\  I  tlonV  tliinlv  tlieri'  is.  hwi  I  \\'on]\\  (Trtniiily 
sraihl  (uv  an  cxiKMlilnl  n])|M»al  within  :i  liniilcit  \\\\\\*  iVanio,  i»l  rt-liTu, 
;nirl  i>x|)iMlit(»  \l  np  thi'  dorki'l  . 

I  inli'nti  llic.  iM'()(T(Mlin«r  tf)  hi»  as  8onatf>r  'runin'V  has  jxMntrd  (Mit, 
hnr  1  ilon*t  think  il.  wonlil  h(»  dilatory. 

Senator  ( hi.'NKY,  That  is  corriM;!,  I  Hi  ink  do  liavi*  (o  ]M'ovid(»  for 
sjMU'ily  trial  of  the  iicrsoii  to  whom  th*^  niMvsnian's  sn|»|)osi»d  inrornni- 
Uoji  r<dati'S, 

Thank  yon. 

Scnatoi'  ICiivix.  Jnsl.  ono.  ohsiM'val  inn. 

It.  is  wrll  ostahiisluMi  thai  there  are  wa\s  to  ]H'n\(»  wholhor  a  thing 
is  i'onfidential. 

As  a  nnitter  of  faet,  the  riovornnient  ])roseentors  used  to  ohjirt  to 
any  etl'orl.  on  the  j^art  of  (hdVndnnt V  t-diinnd  to  ferret  nut  the 
<*oniid('iitiul  jfoiirocs  of  information  on  which  tliey  started  ou  the  trial 
that  led  to  the  i)rosecnt ion.  So  your  hill  Just  says  in  elfeet  that  what  is 
sauce  for  the  letral  i>oose  shonld  1)e.  sanee  for  tlie  le^ral  iraiuler  (hat 
the  r'onfidential  sources  of  the  lUMvsman  will  he  protected  fust  like  the 
confidential  sources  of  infornuition  ivceived  hy  the  law  enforcement 
olli^'ers. 

Senator  K.u;Ta:rox.  Quite  common,  sis  the  Chairman  notes,  in  nar- 
cotics cases  he  fore  a  search  wjirrant  is  issued  on  a  motion  to  quash, 
t!ie  state  would  then  i)ut  on  evickmce  of  a  police  oflicer  that,  yes,  he 
souii'ht  a  warrant  to  iro  to  a  certain  luiuse  at  a  i;(^r*taiii  time  to  seek 
certain  ;roods  l)ecause  lie  i>ot  it  on  rellahle  information  of  a  reliahle 
in  fornnuit,  is  the  hin«:iiiai»e  we  us(>d  to  iret  the  ]>oli<:e  officers  to  use,  since 
wc-  helped  coach  them. 

There  is  confidentiality  in  crinilnal  casr*s  per  se.  aiul  narcotic.--  eases, 
particnhirly. 

Senator  l-'avix.  Tf  the  sources  were  not  confi<h'titia].  the  prosecution 
would  not  he  tryiiijr  to  find  out  wliatthey  w(Me. 
Senator  Ka(uj:ton-.  Very  true. 
Senator  Kiivix.  Thank  von  very  much. 

You  have  ^iriven  a  most,  il]uminatin2:ex])osii  ion  of  rlie  question. 

^Tr.  Baskik.  ^fr.  Chairman,  our  ue.xt  two  witnesses  are  ^Fr.  Brit 
Hume,  writer,  and  ^fr.  Joel  ^r.  Gora,  of  the  Amei  ican  Civil  T.ibcrties 
Union. 

STATEMENT  OF  JOEL       GOUA,  AMERICAN  CIVIL  LIBERTIES 
UNION,  ACCOMPANIED  BY  BRIT  HUME,  WRITER 

Mr.  OouA.  Senator  Ecvin,  my  name  is  Joel  Hora,  T  am  .staff  counsel 
of  the-  American  Civil  Liberties  Union,  with  me  today  is  Brit  Tlnn^e, 
a  ^yorkino•  joui-nalist.  who.  on  the  basis  of  his  experieiice,  will  j^rcsent 
information  to  the  committee  al)out  the  proc(»sses  empioyed  hv 
journalists. 

We  luLve  both  picpared  .statements  that  we  Jiave  submitted,  and  we 
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liu|M^  tiiMM*  >t:iti'iiH*nt>  will  Im*  imihI(*         of  tlu*  h  u\       Miom*  |Mf>- 

r(UMlin<:s. 

Knt'ii  of  lis  will  \i\t\kr  :i  iVw  hrirf  r(»inim'nl>  \\\h\  iIuMi  \\r  will  lu* 
;rl:Ml  Jiiiil  (|i*li;rlili'*l  I*'  nn-wi'n|iif>l  ion?«. 

Si'Mittor  MiiviN.  riio  wiittiMi  sljili»nu»nls  whirh  ymi  ^iilimii tivl  In  ilic 
sniM'nhiMiithr  will  lie  printiMl  in  I'lill  in  ilu*  IhmIv  of  tin*  liminl  ini- 
HUM  lint  fly  u  I'toi  yoiimrnl  U\s|  imony. 

Mr.  ( i(M:.\/riiMnl\  ynn,  Srnjiinr. 

Tlin'i'  yciirs  nir".  wIumi  tliosr  issues  lii>'l  iim-imvimI  iiiiMii'  ntlmlinn. 

yrnrs  :iir<»  this  imnitli,  |u'rlin|»s  vwu  tins  wn'k,  llir  A.(M-,l',  l»'«':iinr 
invol\'ci|  ill  this  jjiii'SliiHK  Al  tliiit  liino  wv  iii-<riMl  two  |U'iiM;iry  |»ni- 
positions,  lirsl,  thni  ilir  |)i-ini:ir\-  rnnrtion  tiu*  |»t'i's>  is  lo  tratiirr  in- 
foiMnntion  :iiul  infot'tn  tlir  (*itt/iMiry,  nml  srcoml.  tlint  tlu*  iniMnlM>r^ 
it(  tlir  pri'ss  I'lin'l  ilisfliarp'  tlint  Viinction  nnlrss  tln'y  at'c  :il>lr  in 
soino  si;:nitic!Mit  wnys  to  protiM't  tlu'ir  soiirci»s  nntl  i'nl'orni;ition. 

I  I:i|)|>!ly.  the  (irst  |H'(Mniso  h:is  hcronH*  axioiniil  ic,  :in<l  no  nnit tn*  wh;il 
posit  i»>ii  yon  tnhi'  on  1  his  issn»'.  I'vcryonr  slnrls  ont  with  I  he  innlrrstnnd- 
inir  licit-  the  first  nnMMulnu'nt  is  then*  not  for  the  hiMu^fit  of  jouriniliMs, 
not  to  proti'ol  them,  hilt  so  tlnit  thr  pnhlic  will  Ik;  fully  infornicil. 

Thr  siM-onil  proposilion.  that  in  onlrr  lo  do  thiit,  joiirnalisls  n'rpiirc 
protection  for  sonn-ps  and  infonnalif>n,  is  what  thrso  hvarintrs  ww  all 
al»)Ut. 

The  Supreme  (  onrt  n»aj(M-ity,  a  narrow  majority,  conclnded  that 
such  pmrection  was  not  rt'((nired. 

In  my  written  statement  I  have  siiirnfested  reasons  why  we  think 
tlial  eoiiehision.  was  wronir.  Ihit  most  importantly  I  think  the  Court 
was  simply  insensitive  to  the  news  Mfatherin^x  pnn'ess. 

'Hiese  heariiiii's  are  reriu'dyinn-  that  defeet  hy  hearinir  testimony  from 
worl\in:r  journalists  and  hearinu*  their  descriptions  of  how  tlii'  process 
w(jrl<s. 

Li't  nil',  if  I  miii'hr.  jnst  i'espr)nd  to  what  I  understand  to  lie  some  (d* 
lhe(|Ues(i(Uis  that  are  concerninu*  the  committee. 

Viv^t,  the  (|uestion  of  whether  there  is  a  need  for  Iciri^^hitioii.  I  think 
that  is  fairly  clear.  .Since  the  .Supreme  Court's  deeisinn  in  »Jnue.  there 
have  heeu  a  nuiuher  of  reporters  who  face  jail,  and  a  nufnher  of  re- 
porters who  have  lieen  thrown  in  jail. 

Many  of  those  episodes  have  heeii  docnuiLMited  in  a  mairiixine  article 
l)y  Mr.  I  lumc  in  the  A'nr  ^'or/r  '/^imrs-  .^faya^fne  of  Decemhor  17.  IDTii. 
and  wirh  The  .Senat(us'  permission.  I  would  like  this  article  to  hi'  made 
part  of  our  ])resentarion.  as  well. 

Senator  Kijvix.  I  f  you  can  furnish  the  suhrominiliee  with  a  copy  of 
the  article,  wc  will  put  the  article  in  the  record. 

C-I'lie  article  rclcrred  to  is  printed  in  the  appendix.] 

.Nir.  (toiia.  I  think  tlie  most  troulilesoinc  tJiiuu*  about  these  suhpenas 
is  tlic  kinds  of  storie.s  that  the  jonrmilists  who  are  facing  incarceration 
and  punishment  have  heen  covei'inii*.  There  have  hccn  storie.s  aliont  cor- 
luption.  about  conditions  in  various  in.stitntiouSj  penal,  hospitals, 
juvenile,  liospitals.  and  so  forth.  These  I'cports  have  been  develol)iuir 
information  that  makes  it  poss-ible  for  the  public  to  ])e  better  informed, 

'I'he  kind  of  journalists  who  reijuin^.  statutory  protection  or  judicial 
protections  arc  the  best  jourjialists  wc  liave.' tlie  ones  wlio  ilbuni- 
.natc  the  issues  of  our  day. 

1  think  there  is  no  doubt  that  lee-islation  is  needecb  Senators. 
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Moreover,  siicli  protection  should  I'each  beyond  P'cdoriil  p recced in^j.'s, 
I  tliink  there  is  congressional  power  to  do  that.  Senator  Eagleton  has 
referred  to  the  prcnuses  of  that  power. 

The  otJier  issue  is  whether  it  is  desirable  to  exercise  that  power.  I 
think  that  it  probably  is.  Many  of  tlie  journalists  who  have  been 
subpenaed  were  in  states  where  there  was  siix^posedly  State  [)ro- 
tedive  lej^islsition.  A  strong  Federal  statute  will  remedy' much  of  that 
problem. 

If  there  is  oidy  Federal  protection  in  Federal  processing,  then 
in  those  states  that  don't  have  comparable  State  provisious  you  will 
have  a  version  of  the  old  silver  phittcr  doctrine.  If  the  Fcdenil  i>ro.se- 
cutor  can't  ask  the  reported  questions,  he  calls  the  repoiters  by  siib- 
pena. 

It  used  to  co]nc  up  in  terms  of  the  admission  of  evidence  into  the 
Federal  or  state  proceedings, 

1  think  it  is  a  real  problem  which  argues  for  protection  in  all  forms 
of  ]  )roccedinff,  Fedeml  and  State. 

Finally,  if  the  bill  does  cover  state  proceedings  it  should  make  clear 
that  wlieie  there  is  a  state  law  that  goes  further,  that  gives  more  pro- 
tection, then  that  law  is  not  preempted  by  the  Federal  statute. 

The  other  issue  that  the  conniiittee  is  v**ondering  about  is  who  should 
be  co>^cred. 

Victor  Navaskj^  an  investigating  reporter,  has  suggested  that  au- 
thors of  nojifiction  books  should  be  covered  since  tliey  are  simply 
slow  journalists.  The  process  is  the  same,  the  investigative  pi'ocess, 
w^hether  culminating  in  a  daily  newspaper  colunui,  article  in  a  maga- 
zine or  a  nonfiction  boolc,  and  it  is  that  process  which  must  be  pro- 
tected. Similarly,  wo  would  hope  that  tlic  bills  that  define  who  a 
newsman  is  don't  restrict  it  so  narrowly  that  only  the  traditioiuil 
establishment  press  is  pi'otected. 

Tlieix^  ari^  two  other  points  that  I  would  like  to  make.  In  tei'uis  of 
the  mechanisms  for  invoking  this  protection,  I  agree  with  Senator 
Tunney's  observations  that  simply  makinc  it  burdensome  for  whoever 
wants  to  sub])ena  a  repoitei'  to  do  so  wmII  accomplish  much  of  w^hat 
Ave  are  here  to  ui'ge  you  to  do.  Burdensome  in  tei-ms  of  the  showing 
that  nnist  be  made  and  burdensome  in  tonns  of  recjuii'ing  a  court  ovchv 
before  any  kind  of  disclosure  can  be  required.  I  tlunk  that  alone  would 
pei'haps  eliniiinite  the  majority  of  siibpenas  now^  issued.  It  is  a  veiy 
casual  thing  to  issue  a  subpena  if  it  could  not  be  done  ex  parte^  they 
would  not  be  so  frivolously  issued. 

Finally,  the  most  difficult  question  and  certainly  the  one  that  has 
pi-ovoked  the  most  controvei'sy,  is  what  kind  of  protection  should  he 
afforded.  I  don't  know^  Avhother  the  matter  can  be  stated  as  simply  as 
whether  the  ])]'iyilege  can  be  absolute  or  qualified.  In  a  sense  even  an 
absolute  bill  which  requires  that  the  information  to  be  protected  must 
be  obtained  in  the  course  of  functioning  as  a  journalist  is  really  a 
qualified  bill.  But  everyone  accepts  that  Those  absolute  bills  have  a 
qualification,  but  the  qualification  isn't  gennane  to  the  issue.  As  I 
nndei-stiind  it.  when  we  ai'c  talking  about  qualifying  a  refusal  to  pi*o- 
vide  information  we  are  talking  about  a  showing  or  finding  that  a 
pai'ticular  iiiterest  is  more  inipoi-tant  than  the  system  of  no.wsgathei*- 
ing  and  the  fi-ee  flow  of  information  to  the  public?.  I  can  think  of  verv 
few  instances  whicli  are  that  important.  I  know  that  Senator  Ei'vin 
is  concerned  with  i^eportei'S  who  are  awai*e  of  information  about  crimi- 
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luil  activity,  but  some  ol'  tlie  best  inviistigative  reporting  we  luive  comes 
as  a  result  ul*  reporters  beijio-  given  access  to  that  infornuitiou.  1  think 
the  ti'adQ.oir  is  worth  it.  I  tliiuk  that  liaving  that  information  dissemi- 
nated to  the  juiblic  so  that. the  political  processes  can  be  informed  in 
most  instances  is  moi'c  important  than  incarcerating  a  particular 
criminal. 

Let  mo  give  you  an  example.  It  is  mj'  understanding  that  News- 
da]/,  out  on  Long  Maud,  is  running  a  series  of  aiticlcs  describing  and 
traciii*^  the  importation  of  licroin  from  poppviields  in  Turkey  all  the 
"way  to  addicts  i]i  New  York  City  and  describing  events  all  the  way 
along  the  line,  Now  a  prosecutor  would  think  that  that  reporter  can 
he  called  in  aiul  could  ])i*ovide  information  which  could  break  this 
entire  smuggling  ring.  But  I  think  it  is  far  more  important  that  the 
10  million  pco])lc  in  the  Now  York  metropolitan  area  and  everyone  else 
l)e  able  to  have  an  awareness  of  how  the  criminal  activity  works, 
whether  there  is  complicity  by  foreign  governments  and  so  forlh! 
I  think  the  tradcofl',  sacrificing  the  right  to  get  the  re])()rter's  informa- 
tion in  order  to  increase  the  flow  of  information  is  worth  it. 

Let  me  mention  one  ])o?Nsible  exception.  If  tliis  .snbcommittee  is 
going  to  recominend  a  bill  that  lists  exceptions,  whether  they  be  in 
terms  of  categories  of  crimes  or  in  terms  of  the  level  of  compelling 
interests,  I  thinlrcertainly  there  nn'ist  be  an  exception  for. the  criminal 
defendant  in  a  felony  case,  when  the  repoi'ter  has  highly  exculpatory 
information,  T  think  that  exception  is  necessary,  because  in  that  situa- 
tion you  have  a  clash  between  two  sets  of  constitutional  values,  those 
protected  by  the  first  amendment  and  th.c  defendant  as.serting  his 
.S])ecific  textual  right  in  tlio  sixth  amendment  for  compulsory  process 
to  obtain  witnesses.  I  think  in  that  sitmvtion  the  defendant's  rights 
might  prevail,  but  I  would  circumscribe  that  situation  very  care- 
fully, I  don't  think  it  is  quite  the  same  when  the  need  for  informal  ion 
is  merely  premised  on  the  ]niblic's  right  to  every  man's  evidence.  But 
^\•hen  the  defendant  asks  for  it,  dei)ending  on  the  sixth  amendment 
specifically,  then  I  tbink  hi  that  clash  of  values  perhaps  the  first 
amendment  interests  can  be  overwhelmed. 

Mr.  TlratK.  Mr.  Chairman,  I  had  written  my  statement  with  the 
intent  of  reading  it  into  the  record,  and  unless  it  will  slow  tilings 
up  too  much  I  would  like  to  go  ahead  and  do  that.  It  is  the  only 
statement  that  I  have. 

I  am  grateful  for  the  opportunity  to  be  heard  here  today.  The 
immediate  puq^ose  of  the  legislation  before  this  subcommittee,  as  I  see 
it,  is  to  mend  the  damage  done  to  freedom  of  the  press  b}'  the  refusal 
of  the  Supreme  Court  to  accept  tlie  idea  tliat  the  first  amendment 
should  protect  the  press*  confi.dential  sources  of  information  fi'om 
identification  in  grand  jury  testimony  by  reporters.  Thei'e  are  already 
mmierons  examples  of  the  chilling  effect  which  this  decision  has  had 
both  on  the  press  and  on  its  sources  of  information.  I  cited  some  in  the 
ai'ticle  I  wrote  for  the  New  York  Times  Magazine  on  this  subject. 
Other  reporters  have  turned  up  other  examjjles.  The  fact  that  these 
examples  have  surfaced  at  all  is  an  indication  of  bow  pervasive  is 
the  impact  of  the  court's  ruling.  For  jonrnalists  do  not  normally 
find  out  about  the  stories  they  don't  get.  For  every  visible  case  of  a 
story  that  got  away  because  of  a  reluctant  source  or  a  cautious  reporter 
01-  editor,  there  nuist  be  many  others  of  which  we  are  not  aware.  As 
great  a  problem  as  grand  jiiry  testimony  has  been  for  the  press,  I 
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vrf)ii]»I  liopo  this  ?^iil)«-()nintit tc»(»  would  Ik*  willino-  to  fon.-idjT  tlu»  i>.^np 
(if  lu'wsnicnV  priviK'iiV  in  a  luruvr  rontrxt.  As  I  shull  try  to  iUmiiou- 
r^tiMto.  irrniul  juri(».^  could  ultiuiatoly  i)i'ov('  to  l)r  a  lossi»j'  tlnvat  t(»  tho 
<MMdi<ltMiti{dity  ol'  ivpoitor's  soimhts  (*oni]);inMl  to  tlip  throat  [josod 
Iiy  Miaitlicr  form  of  ('0]H])nl'rory  t<'stinionv. 

liid'ore  <rniniv  further.  I  want  to  sny  for  tho  roroivl  tliat  I  fa\  oi*  an 
ahsoluto  pTivilo^o  for  iiowsnion  to  i)rotort  thoir  souroos.  I  holiovo 
it  sho\ild  apply- to  tho  Rtatos  as  woll  as  Fod(M*al  jni-isdictions.  T  ivo- 
n'rnixo.  liowovor,  that  thoro  is  pro])al)ly  only  tlio  sliiuuiost  likolihood 
that  sn^'li  ahsoluto  loi>i>^latiou  cfnild  ho  oiuirtod.  Aiul  oPiO  of  tho  ox('(»p- 
tio.iis  wljii  h  so(»ins  ]no>t  likoly  to  ho  inohulod  in  a  uowninon  s  sliiold 
law  is  oiip  wliirh  would  roinovo  tho  shiold  in  oasos  whore  journalists  aro 
suod  for  lil>ol.  Yot  this  is  an  issno  that  soonis  larjroly  to  hn\-o  hoon  pnssod 
ovor  in  tho  disonssion  of  shiold  loo'ishition  so  fur!  Becnuso  I  haA'o  liad 
])Oi*sonal  oxporieiico  with  this  qnestioti,,  I  would  liko  to  focus  niy 
tostirnony  on  it.  I  holiovo  tijat  if  reporters  are  loft  without  prot:^ctio*n 
for  thoir  sonivos  in  lihol  suits,  such  suits  conld  liocomo  a  fnr  uioro 
danoforous  dovioo  for  tlio  harassment  intimidation  of  the  press  and  it.^ 
source^s  than  a'rand  juries  conld  over  he.  The  reason  is  that  grand  juries 
am  only  ho  convened  hy  certain  dcsifrnatod  officials  wliile  anyone  at  all 
can  file  a  lihol  suit. 

Tho  first  fnct  which  tnnst  ho  uTidorstood  in  dealino'  with  tliis  question 
is  that  there  isi/t  nuich  left  of  civil  lihol  as  we  oiice  knew  it  in  this 
con?itry.  Tn  a  series  of  derisions  datinfr  from  the  piA'otal  lYt'w  Yorl" 
l^fincti  \\  SuJIrrav  ease  in  1004,  the  Sui')reme  Court  lias  drastically 
narrowed  the  circumstances  imder  which  a  newsworthy  individual 
uaiv  collect  lihcl  damatres.  The  Court  has  liold  that  unless  the  plaiii- 
till"  can  .show  that  the  lihol  was  i)ul>lished  with  knowlediro  of  its  falsity 
or  in  reckless  disro<rard  of  whotl^or  it  was  or  not.  the  first  amendment 
prote<^ts  the  defendant.  At  first  the  Court  applied  this  awesonio  stand- 
ard of  proof  only  to  por.sons  deemed  to  ho  public  fifrure^s.  ]\Iore  re- 
cently, however,  in  the  celebrated  Case  of  Rosonhloow  \.  ^Ict^'owrdUK 
it  has  broadened  its  application  to  include  "all  discussion  and  com- 
nnniication  involvina"  matters  of  public  or  general  interest,  without 
roa*ard  to  whether  the  persons  involved  are. famous  or  anonymous." 
Tho  Court  has  also  innde  clear  that  its  idea  of  reckless  disro^rard  of 
the  truth  means,  '''There  must  bo  sufficient  evidence  to  permit  the 
coiu'lusion  that  the  defendant  in  fact  eutertnincd  .serious  doubts  as 
to  tho  truth  of  his  publication.''  {f^f.  Amai^t  \\  Thompson) 

Such  a  standard  of  in'oof,  applicable  to  virtually  anyone  mentioned 
in  a  news  story,  broadcast  or  ai'tir!e.  -would  seem' to  make  winnino*  a 
lil)el  suit  a^!aiust  tho  news  media  exceedingly  difficult.  There  aro  many 
feel  thnt  the  Couji  wont  too  far  in  tlie.se  decisions  and  left  the 
i/i<lividua1  defen.seloss  against  the  wor.st  excesses  of  tho  press.  That 
is  an  nndei'standable  viewpoint.  "Rut  it  seems  to  mo  that  tho  Court 
jwted  wisely  and  in  harmony  with  the  purpose  of  tho  first  amomlmout. 
Tho  idea  Hint  rooms  to  underlie  ^hese  ^lecisions  is  that,  in  a  democratic 
society,  where  freedom  of  speech  and  of  the  press  aro  l)oth  cl\ori.si^od 
and  neces-^oiT  to  tho  proper  function  of  Government,  tho  law  nnist 
encon?'a£re.  not  disconi'age  tho  publication  of  even  the  most  damaging 
kind  of  iufoi'uiatiou  about  public  issues.  The  kind  of  information  that 
injures  reputations  and  brings  libel  suits  is  often  the  kind  most 
essential  f  o  the  public's  understanding  of  the  workings  of  Government. 
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Su<'lt  iuforinurion.  of  cours^e,  is  the  hanli'st  of  aU  to  irot  iu\d  tlu)s«* 
u'hoHO  pui'sno  it  face  fiu;  srrcnt^T  obstacles  tlian  tlioir  fulli*airuos  \\\  \  hv 
j)iV5>s  who  cover  Wivs  or  attoiid  irmvs  confcix?iices.  Tlu>  ])os.sil)iliry  of 
orror  is  i^n'oater.  The  Court  has  hchl  tliat  bocansc  tlio  press  is  ofton 
iIk»  only  j>ossili]c  source  of  tliis  vital  iiifonnatioii.  it  nnij^t  bo  pi-otocloil 
in  its  pursuit  f)f  itsoloiigasitactsin^ooil  faith. 

Fiitil  tlu'  .Xfir  York  Times  v.  Sitlllvon  case  0  years  a.ao.  the  pr<x^])ert 
of  a  libel  suit  Avas  a  powerful  deten*ent  to  iiivestisrativc  rt-|)ortiiii:. 
Suits  \\*ere  more  frequent  then  and  even  Avbeu  tlie  defei\dants  were 
rl early  riirht,  tiiey  wei'e  often  a  lou*>:  and  expensive  ])i-o(te?jj.  K\  en  now, 
I  have  found  to  my  dismay,  some  elements  of  the  media  still  shy  away 
front  bard-hittiu*!:  re{)ortiug:  not  so  nnich  out  of  fear  of  losin:^  a  libel 
suit  but  out  of  fear  of  behig  sued.  Xevertheless.  iin*esti^ative  journal- 
ism ill  recent  years  has  been  incrcasinfjrly  aN  ailable.  The  major  mat^a- 
zines  are  much  luoi-e  i*ece])tivc  to  it  than  they  once  were.  Some  ])ul)~ 
lieations,  such  as  the  W(f'sJunf/ton  MonthJfj.  eai'ry  several  iuvestiii'a- 
tive  pieces  in  ueai'ly  every  issue.  Before  its  demise  last  year — a  dinuise 
that  Avas  not  brou^jlit  on  by  the  weiirht  of  any  libel  jud^jiuents — Life 
published  a  stunuin^ir  series  of  reports  dealiuL^  with  political  corrui)t  ion 
and  underwovld  activity.  Book  publishers,  wliich  foruiovly  shied  away 
from  sueli  journalism  because  of  its  risks,  are  now  eager  to  publisli 
investi^»'ativc  work.  I  thiidc  it  is  beyond  question  that  the  Anieri<*au 
luiblic  has  had  llie  oppoi'tnnity  to  learn  many  things  about  Govern- 
ment, business,  labor,  and  other  major  instihUions  which  it  would 
.not  have  had  absent  the  protection  for  journalists  nffonled  by  the 
Supreme  Court  rulin^rs  I  have  mentioned. 

Til  is  brightening  picture  has  nOAV  been  seriniisly  clouded  hy  the 
c^uestions  of  whether  reporters  must  reveal  their  sources  when  sued  For 
libel.  I  think  I  can  best  illustrate  this  issue  l)y  recounting  the  circum- 
stances of  a  suit  in  which  I  am  personally  involved.  One  of  my  major 
undertakings  in  the  past  several  years  lias  been  ftu  investigation  of  the 
United  Mine  Workers  of  America.  My  book  on  tlie  union,  '''Death  and 
the  Mines,'"  was  published  last  year:  One  of  the  mildest  stories  I  Avrote 
about  the  union  appeared  at  the  end  of  Jack  Anderson's  cohunn  more 
than  2  years  ago.  The  item,  one  paragraph  long,  raised  questions  about 
a  burglary  at  union  headquarters.  Edward  Carey,  a  union  oHiciul.  sued 
me.  Jack"  Andejrson  and  the  Washhigton  Po^sf.  Avhich  cai'ried  the 
cohinin,  for  a  total  of  $9  million.  The  suit  Avas  filed  tlic  very  day  the 
story  appeared  and  he  was  so  eager  to  take  my  testimony  that  he  strc- 
ceeded  in  getting  a  court  order  for  me  to  appear  for  a  deposition  2  days 
later,  The  order  turned  out  to  be  invalid  because  T  had  not  l^eri  .«-er\  ed 
with  the  papers  at  the  time,  but  it  illustrates  what  I  believe  was  his 
haste  not  to  make  his  case  as  much  as  to  learn  the  identity  of  my 
sources.  Eventually,  his  law^ycr  did  take  niy  deposition. 

I  was  asked  to  name  the  source  of  the  part  of  the  story  to  which 
Carey  objected.  It  was  a  sentence  that  said  that  he  and  the  since  de- 
feated union  President  Tony  Boyle  had  been  seen  carrying  doenments 
out  of  Boyle'S  office  before  Carey  reported  the  burglary.  My  informa- 
tion had  come  from  an  inside  source.  Tony  BoyU 's  administration  had 
compiled  a  record  for  corruption  and  tyranny  perliaps  unmatched 
in  the  history  of  the  American  labor  movement.  Josepli  Yablonski, 
the  man  who  challenged  Boyle  for  the  union  pr<*sidency  in  lOGO,  was 
hit(?r  foimd  unu'dered  in  his  bedroom  along  with  liis  wife  and  da  ughter. 
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Tlie  trail  of  indictments — and  convictions — in  the  murdei'S  has  stead- 
ily climbed  the  ladder  of  tlie  Boyle  regime.  It  is  difficult  to  imagine 
circumstances  wliere  by  determination  to  protect  my  sonrces  would 
be  greater.  So  I  refused  to  name  them.  Plaintiff  Carey  then  sought 
an  order  to  compel  me  to  name  them.  His  argument,  ironically,  was 
grounded  squarely  on  Tlie  Neic  York  Times  v.  Sullivan  doctrine. 
How,  he  argued,  could  lie  prove  that  I  had  been  reckless  or  willfully 
inaccurate  if  l^c  was  not  permitted  to  know  where  I  got  my  infonna- 
tion?  He  liad  appoint,  and  tlie  trial  judge  agreed  with  him  and  ordered 
mc  to  idcntifv^y  sources.  That  order  is  noAv  on  appeal.  If  I  lose  and 
still  refuse  to  nniuc  my  source,  I  could  be  held  in  contempt  of  court 
or  have  a  default  indgment  in  Carey's  favor  entered  against  mej  or 
both.  If  I  name  the  source,  the  suit  Avill  end  because  there  is  no 
evidence  that  I  acted  recklessly  or  witli  knowledge  the  story  was  false. 
Indeed,  I  believed  firmly  it  was  true  and  still  do.  Carey  has  made  no 
showing  tliat  my  identification  of  my  sources  will  lead  to  evidence  of 
the  kind  required  to  win  the  suit.  A'll  he  has  done  is  file  the  papers, 
deny  the  truth  of  the  story  and  demand  to  know  where  I  got  it  It  does 
not  take  much  imaginatioii  to  see  what  might  happen  if  such  procedure 
were  upheld.  Since  the  Supreme  Court  has  seemingly  left  the  issue  of 
newsmen's  privilege  up  to  Congress,  I  think  it  is  quite  likely  the  court 
might  uphold  the  com])ulsory  identification  of  news  sources  in  libel 
suits  if  Congress  specifically  refused  to  make  its  shield  law  appUcablo 
in  this  area. 

K^ow  tliere  is  a  plausible  point  on  the  other  side  of  this  issue.  If  news- 
men had  absolute  protection  again.st  identifying  theii'  sources,  they 
could  effectively  vitiate  what  is  left  of  the  libel  laws  by  hiding  behind 
anonymous  sources  whenever  sued,  Nevertheless,  I  tliink  tliat  tlie  bene- 
fits of  an  absolute  shield  law  would,  on  balance,  still  greatly  outweigh 
the  disadvantages.  I  recognize,  however,  that  many  Members  of  Con- 
gress would  not  agree  with  me.  I  would  hope  that  they,  seeing  the 
merit  on  both  sides,  might  seek  a  middle  course.  I  think  there  is  such 
a  course.  It  was  charted  by  the  Eighth  U.S.  Circuit  Court  of  Appeals 
in  a  libel  suit  involving  Life  magazine  and  Mayor  Alfonso  Cervantes 
of  St.  Louis.  Briefly  stated,  here  is  what  happened.  Life  published  an 
investigative  aiticle  in  May  1970,  charging  tliat  the  Mayor  had  main- 
tained what  is  called  "business  and  personal  ties"  to  the  underworld. 
Mayor  Cervantes  sued  for  libel  and  focused  his  complaint  on  four 
l^aragrai^hs  in  the  aiticle  which  he  said  were  both  false  and  defama- 
tory to  him.  The  reporter  who  did  the  story  was  asked  in  a  deposition 
to  luime  the  source  of  those  four  paragraphs.  He  acknowledged  that 
most  of  the  story,  including  tlie  disputed  portion^  had  come  from 
sources  inside  the  FBI  but  he  refused  to  name  them.  The  Mayor  made 
a  motion  to  compel  the  testimony.  Life  responded  with  a  motion  for 
summary  judgment  wliich  argued  tliat  the  mere  effort  expended  in 
getting  the  stdiy  was  sufficient  to  bring  down  the  cuitain  of  protection 
afforded  by  The  I'imes  v.  Sullivan  and  succeeding  cases.  The  trial 
judge  ignored  the  motion  to  compel  testimony  and  granted  Life  its 
motion  for  summary  judgment.  Mayor  Cei*vantes  appealed.  The  Fed- 
eral Circuit  Court  of  Appeals  upheld  the  trial  judge.  In  so  doing,  the 
court  set  forth  a  standard  which  it  said  plaintiffs  in  libel  suits  against 
the  news  media  must  meet  before  gaining  access  to  confidential  news 
sources. 
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Tiie  court  said,  and  this  is  cruciiil,  tlif  t : 

to  compel  a  newsman  to  breach  a  conficlential  relationship  merely  becanse  a  libel 
Huit  had  been  filed  against  him  would  seem  inevitably  to  lead  to  an  excessive 
restraint  on  the  scope  of  legitimate  news  gathering  activity. 

It  also  said  that; 

to  routinely  grant  motions  seeking  compulsory  disclosure  of  anonymous  news 
sources  without  lirst  innuiring  into  the  substance  of  a  libel  allegation  would 
utterly  emasculate  the  fundamental  principles  that  underlay  the  line  of  cases 
articulating  the  constitutional  restrictions  to  be  engrafted  upon  the  enforcement 
of  State  libel  laws. 

Tlicrcf  ore.  tlic  court  liold  th.at  there  must  be  wliat  it  called  a  "concrete 
dc^monstration  that  tlic  idontih'  of  defense  news  sources  will  lead  to 
persuasive  evidence-' of  willful  or  reckless  error  before  a  Hbcl  plahitiff 
c:mi  gain  accssto  confidontia]  sources. 

Now  this  seems  to  nic  to  be  eminently  sensible  and  in  keeping  with 
the  spirit  and  intent  of  The  Nciv  York^Times  v.  >Si(lUvan  and  the  snc- 
ceedhig  decisions.  If  such  a  standard  \verc  ni.iversnlly  established,  the 
firing  of  frivolous  libel  suits  would  not  be  made  attractive— as  it  is 
now — by  the  prosi)ect  of  learning  the  identity  of  i-cporters'  informants. 
At  the  same  time,  however,  in  extreme  cases — the  kind  of  cases  en- 
visioned, I  think,  by  The  Times  v.  S^dUvan  doctrine— the  door  is  left 
open  to  the  identity  of  news  sources  when  needed  by  a  clearly  wronged 
plaint] It  to  make  Ins  case. 

If  this  subcommittee  does  not  see  fit  to  allow^  newsmen  an  absolute 
j)rivilege  to  protect  their  sources,  I  strongly  urge  that  it  consider  writ- 
ing into  law  the  same  test  for  libel  suits  set  forth  by  the  Eighth  Cir- 
cuit Court  of  Appeals  in  the  Cervantes  case.  For  if  some  protection  for 
news  sources  in  libel  cases  is  not  forthcoming,  the  libel  suit  will  again 
become  a  powerful  instrument  in  the  suppression  of  a  free  flow  of 
i uf  ormation  to  the  public. 

It  occurred  to  me  as  I  sat  here  this  morning  remembering  that  a 
year  ago  at  this  time  I  was  testifying  before  all  of  you  Senators  as 
part  of  the  full  Judiciary  Committee  on  the  ITT  affair,  to  mention  how 
that  w-hole  episode  came  about,  as  it  seemed  to  me-  The  central  focus 
of  the  hearings  for  much  of  the  time  was  the  so-called  Dita  Beard 
memorandum  which  created  a  great  sensation,  but  I  can  show  you  it 
was  not  the  Dita  Beard  memorandum  which  caused  hearings  on  Klein- 
dieust's  confirmation.  It  was  the  unpublicized  meetings  with  Felix 
Rohatyn,  the  director,  wiiich  led  to  the  settlement  of  that  antitrust  case. 

At  the  time  that  I  was  following  up  on  the  original  story  that  I  did 
for  Jack  Anderson's  column  for  that  memo,  I  had  occasion  to  talk  to 
a  highly  regarded  ITT  official.  He  was  reluctant  to  discuss  the  subject 
with  me  but  he  was  willing  to  do  so  once  I  assured  him,  and  this  was 
all  prior  to  the  GaldweU  decision,  this  was  about  a  year  ago  at  this 
time,  that  his  name  would  never  come  out  and  there  was  no  need  for 
him  to  worry  about  the  confidentiality  of  our  i^elationship,  and  it  Avas 
he  that  told  me  first  that  these  meetings  had  been  held.  It  was  the  first 
knowledge  I  had  had  of  it.  I  was  able  to  proceed  to  contact  Mi\ 
Rohatyn  with  pretty  good  laiowledge  of  what  had  happened  and  he 
was  able  to  confirm  that  they  had  occurred. 

At  tJie  time  that  the  story  broke,  Mr.  Kleindienst  chose  and  Rohatyn 
chose  to  come  before  the  Judiciary  Committee  and  to  plead  their  case 
there.  But  let  us  snpi^ose  that  they  had  taken  one  or  anotlier  of  some  of 
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tlio  otlior  oi>tit))is  that  nu<rht  have  been  open  to  some  of  the  people  in 
that  i)o.sition.  ^Ir.  Kleindieiist  could  have  coDveiied  a  grand  jury  to 
invosticrate  the  $400,000  alleged  contril)ution  to  tlie  liepuhliraii  Con- 
vention". I  could  have  investigated  tliat.  Nobody  kne\v  whether  it  was 
from  ITT  oflicial  or  Government  onieijil  or  wliom  that  I  got  my  first 
trp.  It  would  have  certahdy  opened  the  door  to  tlic  identification  of 
that  <?ource,  the  punishment  of  that  source  witli  ITT,  if  still  witli  ITT, 
or  by  the  Government  liad  tlie  person  still  been  involved  with  tlie 
Govermnent. 

Another  option  would  liavc  been  to  file  a  libel  suit  aj^ain.st  me  and 
to  seek  tlie  identit}'  of  my  source  in  that  way  and  thcrebj^  seek  to  dose 
off  tlie  lead.  ^  .  ' 

So  I  tliiuk  that  is  tlie  case  that  all  of  you  are  quite  familiar  with 
which  illustrates  just  exactly  the  kinds  of  things  that  can  happen 
when  the  door  is  ^Yi(lc  open  to  reporter  ??ou!X'(*s.  I  know  you  perhaps. 
Senator  Gnrney,  might  feel  that  the  ITT  lu\ariugs  were  long  and 
drawn  out  and  perhaps  unnecessary.  b\it  I  lun  e  no  doubt  that  you  feel 
it  was  probably  good  and  the  facts  came  out  and  were  thoro\ighly  cx- 
l>lored  and  tlie  public  learned  it  and  I  fe(»l  the  kind  of  chilling  effect 
from  the  I'esult  of  having  a  door  \vidc  open  to  newsmen  sources  could 
liave  prevented  that  story  as  it  has  in  others. 

Senator  Ervtn,  You  have  given  us  a  most  ilhuninating  statement 
from  the  benefit  of  your  pei-sonal  experiences  in  tliis  field. 

I  would  take  it  tllat  yon  agree  fully  with  what  Mr.  Kilpatriok  said 
yesterday — that  c>orruptiou  exists  not  only  in  government,  but  in 
business,  in  labor  or  any  kind  of  big  organization. 

!^^r.  TlriNrE.  It  is  a  major  institution. 

Senator  Ekvix.  Tluit  tlie  only  practical  way  by  which  tlie  public 
can  get  information  of  corruption  eitlicr  in  government,  or  in  business, 
or  in  labor,  or  any  other  activity  whicli  bears  so  much  on  tlie  inteiif^^sts 
of  the  public  is  through  investigative  reportei's  and  having  inside 
informants  within  those  organizations. 

^fr.  Hume.  Senator,  inside  informants  are  not  always  the  source 
of  all  the  information,  but  so  often  they  are  the  ones  that  get  you 
started  on  a  story.  They  give  you  the  fii*st  look,  fii'st  glimpse  of  wliat 
may  be  there  and  without  them  really  an  investigative  reporter  is  at 
a  loss  as  to  wliei-e  to  look.  There  are  so  many  things  that  ought  to  be 
uncovered,  but  yon  have  to  know  where  to  start.  This  is  Avhere  inside 
sou^-ces  are  terribly  iuipoi-tant,  and  I  think  indispensable. 

Siuator  Ervix.  It  is  obvious  that  those  in  government  who  are  en- 
gaging in  corrupt  practices  or  those  in  business  and  labor  who  are 
engaged  in  corrupt  practices  do  not  wish  to  be  (|xposed.  And  often — 
it  is  only  those  on  the  inside  that  come  to  i-ealize  what  coruptiou  there 
is. 

^fr,  ITi-:srE.  That  is  certainly  correct.  The  important  thing  about 
inside  sources  is  that  it  nujst  be  recogni>2eil  that  they  are  the  only  pos- 
sible sources. 

Senator  Em^x.  Yes,  and  even  the  Government  itself  and  tlie  law 
enforcement  organizations  recognize  this  fact  in  that  they  often  have 
some  undercover  agents  infiltrate  organizations  to  find  out  what  is 
goin^  on  within  them.  So  the  Govermnent  recognizes  the  value  of  in- 
side informants. 
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Yin\  ]\nvv  nuulc  u  very  lu'lpl'iil  coiil  ribul ion.  I  I liiiilc  your  (ostiinony 
^ll()\vs  I  hat  this  com  mi  t  Imp  oiiii'ht  to  ^'ivo  sorioiis  foiisidcrfitioii  to  the 
i|iiostions  whicli  iww  in  this  nwti  with  rcsi)oft  to  tlio  i.sisiio  ol"  libel. 

St»nntur  Tl'nnf.v.  Mr.  (Iiairmnn.  1  wns  interested  in  the  tej^timoiiy 
ol*  l)oth  witnesses  ihnt  hnvu  testified,  partirnhirly  the  ])ersonnl  ex- 
|)(M'i(Mir(\s  ol'  INfi*.  Ilnme. 

Mv,  irinao,  in  your  experience  hus  there  been  more  control  over 
newsnrcn  hy  government,  say,  in  the  Jast  20  years? 

Mr.  Hr:\n:.  Welb  1  have  oidy  been  a  reporter  for  just  under  10 
years,  so  I  ean*t  speak  with  any  real  unthority  about  '  hat  occurred 
l)erore  then,  but  1  think  certaiidy  thero  is  incirasin^  eilort  on  the  part 
oF  those  in  powor  to  control  what  the  pvcss  has  to  say  about  them. 
1  think  that  the  ii-ovei*nment/s  atlcmj)t  to  snbpocna  ]iov/smen  and  its 
continuing  vendetta  seems  to  l.>c  in  progress  by  the  present  Admin- 
istration against  the  press  is  just  a  manifestation  of  that.  I  tliink  this 
Administration  is  not  alone  in  that.  Earlier  Administvations  did  the 
sanie  tiling,  I  think  it  is  really  inevitable  that  people  in  power  would 
try  to  do  this.  I  don't  think  there  is  any  way  to  stop  them.  I  think 
that  is  the  wny  that  hus  ulwavs  been  in  one  way  or  another  and  that 
is  tiic  oidy  way  it  will  be.  Tiie  only  thing  to  try  to  do  about  it  is  to 
try  to  make  the  press  immune  from  tlic  government  liaving  any  legal 
authority  over  the  content  of  the  news. 

I  think  as  Cliarles  Rembar,  the  lawyer  w^lio  has  done  so  much  in 
this  ai-ea  of  t])e  first  amendment,  lias  observed  is  what  we  a  it  seeking 
now  is  not  an  atta(*k  on  the  principle  that  tliei*(»  ought  to  be  freedom  of 
the  ])ress.  What  we  are  seeking  is  an  attempt  to  take  away  the  tools  l)y 
which  freedom  of  the  press  is  exercised  and  of  course  inside  sources 
are  absolutely  vital  to  the  most  crucial  kind  of  information. 

.Senator  Ti;xxKv.  T  lieai-d  you  say  t]iei*e  lias  been  more  investigative 
reporting  in  the  last  few  years  by  magazines  and  newspapers,  with 
reporters  preparing  and  publishing  more  hard-hitting  investigations 
tlian  formerly. 

Mr.  IInME.  Yes,  I  think  there  is  no  question  of  that.  I  think  the 
))cople  in  the  Wliite  ITouse  would  think  the  press  is  out  to  get  them. 
But  I  think  it  started  well  before  that.  I  think  that  the  freedom  ac- 
corded by  The  Tiwes  v.  Sitllivan  doctrine  has  opened  the  door  and 
you  sec  investigative  reporting  in  places  where  you  didn't  see  it  so 
much.  Harpers  and  Atlantic  liavc  accepted  this  kind  of  thing,  book 
publishers  are.  It  used  to  be  reporters  involved  in  this  thing  had  a 
terrible  time  getting  books  published  and  now^  they  are  receiving 
plenty  of  attention  and  good  advances  and  the  books  are  doing  well. 
Investigative  reporting  or  muckraking,  as  it  is  often  called,  is  a  kind 
of  renaissance  but  borne  not  of  any  paitieular  fashion  but  of  the  free- 
dom that  has  been  accorded  by  the  Supreme  Court's  attitude  of  this 
issue  of  libel  and  otlier  issues.  I  am  afraid  the  tide  may  be  turning 
and  that  is  why  we  arc  here. 

Senator  Tunnkv.  One  of  the  things  that  impresses  nic  is  this :  When 
you  have  a  situation  wliere  tlie  government,  whether  the  administra- 
tion is  Democratic  or  Republican,  doing  more  and  more  to  control 
the  news,  there  is  an  increasing  need  for  investigative  "reporting  to 
try  to  establish  truth  of  what  is  actually  being  done  by  the  govern- 
ment. I  think  that  one  of  the  reasons  for  investigative  reporting  is 
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not  only  to  solvo  tlic  case,  but  also  to  lot  tlic  pooplc  kno^v  tlie  fuots  in 
Vight  of  the  incrcasGcl  iiews  maiiagcmcut  by  goycrnmont, 
ALr,  HuMK.  Yes,  I  think  this  is  true. 

Sciintoi'  TuxNKV.  I  co.iildu-t  agree  witli  you  more  Mint,  in  tliis  area. 
Xowsmeu  have  got  fco  be  protected  because 'I  tliink  tlie  only  ^vay  you 
can  pierce  the  veil  of  Government  secrecy  is  to  give  jin  inVestigai  ivc 
reporter  an  opportunity  to  get  confidential  tips  so  tlint  tJiose  con- 
fidcntial  tii)S  can  be  developed  into  a  tool  to  inform  tlie  public  as  to 
wliat  it  is. 

Mr.  HuMK.  I  tliink  the  point  can  be  made  tliafc  the  Government  and 
especially  the  President  has  a  platform  from  which  he  can  reach  jui 
enormous  amount  of  tlie  American  public  at  any  time  he  wants  to  for 
as  long  as  lie  wants  to.  He  can  get  on  television  and  say  what  he  wnnts 
for  as  long  as  he  wants.  No  one  questions  the  need  for  this.  Obviously, 
the  President  ought  to  bo  able  to  cdmiunnicate  with  the  public.  I  eit(^ 
the  President  because  he  is  the  best  example.  There  are  many  other  (\\- 
amples  of  people  in  power  trying  to  reach  the  electorate.  I^ut  the 
\uiparalleled  and  unprecedented  opportunity  to  reach  the  ])ublic  is 
also  an  unparalleled  and  .unprecedented  propaganda  to  the  j)ublic.  1 
think  when  you  consider  the  press  releases  and  the  Government's  rosy 
version  of  what  ever^^body  is  doing  at  all  branches  of  the  Government , 
I  think  the  press  begins  to  look  like  an  institution  that  is  souiewliat 
overwhelmed  and  all  it  can  hope  to  do  is  to  provide  some  antidote  to 
the  massive  doses  of  propaganda  coming  from  it  at  all  sides.  That  is 
where  I  think  investigative  reporting  is  critical. 

.  Senator  Tunxuy.  Thank  you. 

Senator  Guunkv.  Mr.  Gora,  let  nie  pose  one  question  to  you  here. 

Let's  assume  that  the  civil  liberties  of  a  defendant  in  a  criminal 
trial  are  involved.  Perhaps  he  is  accused  of  some  sort  of  conspiracy 
to  commit  a  crime  in  connection  with  a  Black  Panther  meeting  to  use 
the  investigative  reporter  matter  in  the  Boive  case,  and  h^t's  assume 
tliere  is  a  pretty  good  case  again.st  liim.  Fnrtlier  assume  that  perhaps 
an  investigative  reporter  lias  a  pretty  good  ])iece  of  evidence  tliat 
might  be  very  vital  to  his  defense,  which  the  reporter  got  througli 
confidential  sources.  What  would  be  your  recommendation  to  tlie 
committee  in  a  case  like  that? 

Mr.  GoKA.  Senator  Gurney,  I  doivt  tliink  that  case  arises  very  often. 
It  is  hard  to  document,  but  I  think  it  would  be  difiicult  to  find  very 
many  instances  where  the  reporter  had  confidential,  highly  exculpa- 
tory information,  and  the  re]>orter  was  the  only  per.son  that  had  that 
information.  If  those  three  kinds  of  circumstances  coalesce  then,  as  I 
said,  I  think  you  have  a  clear  clash  between  the  sixth  and  first  amend- 
meut  rights,  and  I  think  you  resolve  that  clash,  that  particular  clash, 
and  that  paiticular  clash  in  the  criminal  context  in  favor'  of  the 
defendant's  rights. 

Wo  ni.'dvc  it  seem  as  thougli  providing  a  privilege  not  to  reveal  in- 
formation is  something  unusual,  that  reporters  are  the  only  ones  wlio 
are  asking  for  it.  If  someone  comes  into  my  o/Iice  to  consult  with  nie 
as  nil  attorney  and  confesses  to  me  that  he  lias  conunitted  a  crime,  I 
have  a  privilege,  I  would  assume,  not  to  reveal  that  infoi*mation.  TJjat 
certainly  impedes  the  flow  of  inforuiation  but  wo  accept  tliat  result  be- 
cause it  enables  attorneys  to  advise  their  clients  fully  and  allows  the 
clients  to  confer  with  their  attorneys. 
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Another  t-hiiig  is  that  oui  syslciin,  and  I  think  properly  i^o,  is  nioro 
coiicerncid  wiMi  tin  iimooont  nnm  hoing  convictod  than  it  is  Avitii  i\  guilty 
lium  going  IVcc.  Most  of  the  procodural  siifogimrds  in  liuj  K\\  \  ol"  J{i<!:ii(.s 
i*ccogni>co  that  kind  of  distinction.  Jt  has  boon  s^;ng'i>^\sttHl  in  many  Su- 
l)rtMuc  Co\irt  cases  Unit  it  is  better  to  ha\e  guilty  \w.\v  go  free  tluiu  to 
ha\T.  one  innocent  man  go  to  jaih  So  I  thiidc  those  sui>gestions  are  I'ec- 
ognis^ed  by  tlio  liill  of  Kiyhts,  are  part  of  our  sense  of  justice,  and  it 
doesn't  ti'ouble  me  to  distingiii^li  betn'oon  a  defendant  s  right  to  obtain 
infoi'ination  and  a  prosecutor's  riglit. 

Senator  Guunky.  Yow  would  reconuneud  tliat  exception? 

Mr.  GoHA.  If  you  make  exceptions  tiuit  is  certainly  one  tinit  has  to 
be  provided. 

Senator  Guunkv.  In  some  of  tiie  bills  before  us  there  shall  bo  no 
exceptions, 

Mr,  GouA,  I  thiidc  it  in  part  depends  upon  your  weighing  how  often 
the  situation  comes  up.  There  are  hai'd  case.s,  and  as  yon  are  awaie 
more  tlinn  anyone  else,  it  is  difficult  to  envision  every  siiigie  case  when 
yon  ai-o  trying  to  wiite  general  legislation.  I  think  it  would  be  foolish 
to  wi-ito  an  exception  for  a  hard  case  that  rarely  conies  up  and  t  thiidc 
that  is  one  of  those  hard  cases.  If  there  are  going  to  be  exceptions  I 
thiidc  that  .should  be  one  of  them.  But  I  am  not  sure  the  evidence  shows 
that  situation  comes  up  enough  to  allow  written  exception  into  the 
statute. 

Seiuitor  GuKXKV,  You  sa}'  that^^ou  are  not  j'ecojinnonding  it? 

Ml*.  GoKA.  What  I  am  saying  is  this :  I  think  it  is  important  to  deter- 
mine from  these  hearings  liow  often  that  situation  comes  up.  1  don't 
think  it  comes  up  very  often.  I  think  it  is  your  judgment  wlietl\er  it 
coines  up  often  enougli  to  ])rovide  an  exception  tor  it.  If  yon  start 
opejiing  the  door  to  exceptions,  and  many  of  these  bills  have  those, 
then  I  tliink  it  would  be  remiss  not  to  include  a  specific  one  lierc  where 
the  ]ierson  seeking  the  inforuiation  relies  on  a  specific  constitutioiuil 
]n  ovision.  That  is  what  I  am  saying.  It  partly  depends  on  what  you 
find.  If  it  is  found  to  be  a  problem  then  there  ought  to  be  an  exception. 
If  you  are  going  to  write  an  exception  this  certaiidy  sliould  be  one 
of  them. 

Fiiuilly,  I  Avould  saj''  the  same  thing  about  a  libel  suit.  If  you  are 
going  to  write  an  exception  and  most  of  these  bills  have  one,  tl\c  Cer- 
v.antes  case  is  an  important  minimal  rule,  and  I  think  the  rule  of  that 
case  has  to  be  part  of  any  exception  in  this  context.  So  far  none  of  the 
bills  I  have  seen  do  i.uit. 

Senator  Guijnioy.  j\Ir.  Kilpati'ick  testified  before  the  committee  yes- 
terday, and  he  gave  some  ^'ery  interesting  testimony.  The  essence  \vas 
that  we  shouldn-t  do  aiiytlung  about  legislatioji  for  two  reasons,  as  I 
nnderstood  his  testimony  ;  one  was  if  Ave  did  then  we  really  weaken 
the  fii  st  amendment  because  we  saj^  the  first  amendment  really  doesn't 
mean  Avhat  it  saj'S,  about  Congress  making  "no  law,"  Tlierefore,  cor- 
rective legislation,  such  as  this  would  cut  the  first  amendment  down  and 
weaken  i  t.  There  is  much  merit  in  that  idea. 

The  other  point  he  made,  though,  and  I  bring  it  iip  because  of  your 
mention  of  these  two  other  cases,  is  that  wdiile  he  thought  that  the 
Oaldxodll  case  was  most  unfortunate,  and  disagreed  \s\t\\  the  Supreme 
Conrt^  he  felt  that  the  courts  themselves  would  i)robably  correct  this 
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ill  point  of  tinio.  U'hoK'  CMsr\s  you  luontloiuKl  Jioi'o,  1  think  aiv  iiibliling 
into  tlu'.  OaJdirell  cnso.  >v!int  would  you  sny  iiboiit  tliiit'? 

Mr.  GoiiA.  As  I  recall  the  toxt  oi:  the.  first  lunendnuuit  it  tluos  not 
sfiy  (ho.  (''ongross  slinll  make  no  law  L'csj>eoting  freedom  of  the  pror^s. 
It  snys  Coui^n 'CSS  shall  make  no  law  abridgi]i<|  I'mnlom  of  the  press. 

iS'ow,  a.s  to  whether  the  eourts  can  fill,  the  breach,  that  is  hard  to* 
pr(Hlict.  1'hc  circuit  court  in  tlie  Baher  case,  Avliich  is  n  very  elocjuent 
decision  by  Judge  Kaull'man  of  the  U.S.  Court  of  Ai)peals.  dealt  with 
the  i.s.snc  In  the  context  of  a  civil,  not  a  crinnnal  action,  ^vhcrc  ]ilniu- 
tifls  souf[]it  information  from  journalists  and  where  there  was  really 
ndt  a  stroll showing  that  that  infoi'uiatiou  Avas  particularly  vital  to 
tlie  phiintiir's  case.  \  would  be  willing  to  guess  that  the  Supreme  Court 
I  hat  decided  Hranzinu'g  would  lia  ve/decided  the  Ijifkr.r  case  the  snnie 
way  as  the  Second  Circuit.  That  is  not  a  particularly  hard  case.  While 
the  Ct^rvanfes  case  Inis  Vnnited  the  situation  in  the  libel  context,  I  am 
not  sure  wc  can  conlidontly  ju'edict  the  coui'ts  will  be  s  n  Hie  lent  ly  re- 
sponsive so'  that  it  obviates  the  need  for  legislation. 

However,  I  would  say  th"*"  if  I  laid  to  choose  between  a  very  weak 
Fe(h.M'al  bill,  either  weak  in  .s  i)rocedural  provisions  or  weak  in  its 
snbstance.  and  taking  my  chances  with  the  Federal  courts,  I  think 
1  would  prefer  the  hitter  apiu'oacli.  I^nt  it  is  hard  to  nuike  a  fast 
judgment. 

After  all,  lawyei'S  can  artcmi)t  to  distiiiguisli  tlie  Bronzburg  case  by 
saying,  uell,  that  Involved  the  grand  jury  and  every  other  situatiou 
is  up  in  the  air.  It  depends  uimn  how  tlie  lower  Federal  courts  will 
deal  with  aiguments  based  on  those  distinctions,  but  I  think  until  we 
have  cases  which  protect  hrfornration  in  a  hard  context  where  it  is  a 
dillicult  situatio]\  in  nuikiug  a  choice  between  a  DA'S  claim  for  in- 
formatiou  and  reporter's  clahii,  until  we  see  liow  some  of  those  cases 
are  decided,  I  think  the  Congress  now- is  the  appropriate  foruui  to 
remedy  the  situation. 

Senator  Gxjiixi^v.  Let  n:ie  pose  this  final  question  to  you. 

Suppose  we  were  faced  with  a  situation  where  the  only  kind  of  sliield 
law  you  arc  going  to  get  is  one  that  does  have  a  number  of  exceptions 
to  \C  Some  :memr3ers  feel  that  may  be  ti^e  case,  that  it  is  not  possible 
to  have  a  total  shield  law.  Do  you  think  it  would  l»e  better  to  not  ha\'e 
any  law  at  all  rather  than  one  that  has  several  exceptions? 

Mr.  GoitA.  Senator,  it  is  roallv  hard  to  answer  that  question  blind. 
As  I  was  saying  in  response  to  Senator  Tuiniey's  reniarks  earlier,  if  a 
bill  provides  that  no  subpena  may  be  issued  except  after  a  court  order 
and  ilea  ring,  given  t-hac  procedure,  protection  would  result  even  if  you 
had  rektively  mild  substantive  provisions.  I  think  a  bill  like  that 
Avould  be  worthwhile.  Howe^'C]^  if  the  bill  prowides  only  moderate 
procedural  protections  and  niodcrate  substantive  definitions,  then  I 
^vould  rather  take  iny  chaiices  with  the  courts.  I  think  it  depends  on 
w^hat  Idnd  of  bill,  wdiat  procedures,  what  substance. 

The  bill  that  Senator  Eagicto]i  discussed  this  morning  is  very  help- 
ful. It  makes  a  distinction  iu  tei'n:is  of  tlie  effect  on  the  flow  of  informa- 
tion, information  obtained  in  confidence  versus  acquii'ed  in  public. 

If  the  Eagleton  type  approach  were  adopted  by  Congress  I  tliink 
that  would  be  a  healthy  approadi.  It  w^ould  protect  the  core  of  the 
reporters'  function  without  resolving  some  of  these  fringe  issues  of 
the  reporters  wlio  happen  to  fortuitously  witness  a  crime  iu  the  streets. 


123 


I  tliiuk  tiic  iinswpr  I'o  your  ([iiesHoii  in  t  hat  it  clcpciuls  on  what:  Mie  linal 
bill  provides. 

Senator  Guuxkv,  Thank  you. 

SonatoL'  TuxNHv.  Mr.  (•hairnuuK  1  jusi  )ia\*('.  ono.  ob.scu'valioii.  I 
Ml  ink  it  is  rather  fa^cinat  ino-  t  luil  at  t  lu*  (  inie  we  seci  an  incroasing 
ck»sirc  l)y  OovornnuMit  to  cut  hack  on  tho,  al)ility  oL'  a  newsman  to 
protect  liis  sources,  we  see  increasing;'  hy  ( lovernnuuit  oi'  the  cloc- 
triucoi'  executive  privileo-c  to  save  the  Covernnient  tlui  embarrassment 
of  luivino-  its  hi^i'h  oHieials  testify  as  to  what  is  ^ii'oiuL;'  on  in  their 
(rei)artnieuts.  It  is  an  interesting'  ci'ossover  that  is  taking  [)lace,  and  it 
seems  to  luc  to  demonstrate  once  again  that  (Jovernment  is  doing 
(U'ei'y thing  tluit  it  can  to  try  to  nuuuige  news  and  to  try  to  have  tl;e 
public  accept  as  factual  only  that  which  the  (Jovernment  desire^: 
to  have  dissenunated. 

Senator  Euvix.  Well,  that  is,  T  think,  an  attribute  to  Government. 
In  other  words,  1  find  that  so  numy  (lovernnuMit  oliicials  think  that 
freedom  of  the  press  should  mean  freedom  to  appraise  but  not  to 
dissent.lt  is  (luito  a  human  reaction. 

Senator  Tt'.vxKV.  A'ery  human.  \mt  t  don't  think  very  good. 

Senator  GiTKXKV.  I  can't  help  but  ol)serve  that  souu^  ol*  the  executive 
privilege  recently  exercised  has  to  do  with  politics  and  really  not 
(ioveiaunent.  T  think  ii'  the  Congress  were  not  a  Democratic  Congress 
\vc  would  not  have  sc)me  pi'  the  problems  we  have.  I  refer  baek  to  the 
JTT  hearings,  in  whic-h  I  think  there  was  a  pretty  full  disclosure  by  a 
whole  lotof  people  on  the  |)artof  the  Government  as  to  what  went  on. 
There  was  no  reluctance  to  testify  as  to  what  went  on  in  that  crucial 
hearing  and  to  make  sure  we  had  the  full  benefit  of  all  the  infonuation 
wo  could. 

Senator  Euvrx.  Well,  I  think  government  is  a  creature  of  politics 
and  I  am  for  the  freest  and  fullest  discussion  of  both  government 
and  politics.  I  don't  think  you  have  good  government  unless  yon 
liave  a  lot  of  political  sparring. 

Senator  GxjuN'KV.  Depends  on  wliose  ox  is  being  gored. 

Senator  Ervix.  Well,  the  ox  that  is  being  gored  naturally  doesn't 
appreciate  it. 

Thank  yo\u  gentlemen,  you  have  given  us  a  most  interesting  dis- 
cussion. 

■  [Prepared  statement  follows :] 

Pkepared  Statement  of  Joel  M.  Gojia.  on  Behalf  of  the  A^rERiCAN  Civil 

Liberties  Uniox 

INIy  name  is  Joel  Gora. 'I  ain  Staff  Coun.sel  of  tlie  Ainorioan  Civil  r,U)crtie.s 
Union,  and  I  appear  liere  today  on  hehnlf  of  the  ACLi;.  I  am  graf-etiil  for  the 
oi)portnnlty  to  present  our  views  on  proposed  legislation  to  protect  newsmen 
in  their  task  of  gatherinf?,  iutorproting  and  eomnuinieating  inforraation  on  the 
]nd>ne  events  of  the  day. 

AVith  me  today  is  Mr.  Brit  Hume,  a  noted  jouniaUst  and  the  author  of  Death 
and  the  Mivcs.  Based  on  liis  experiences  as  a  working  journalist,  Mr.  Hume  will 
suggest  to  the  Connnittee  why  tlie  members  of  the  media  need  to  be  protected 
CrOiH  compulsory  disci o.sn re  of  their  confidential  sources  and  information,  so 
tlmt  they  may  perform  their  constitutionally  mandated  task  of  informing  the 
Ainoricau  pnblic.  I  will  attempt  to  suggest  the  legal  bases  for  affording  protection 
to  ncw.s-men  and  to  evaluate  some  of  Hie  proposed  legislation  pending  before  you. 

It  was  just  throe  years  ago  this  month,  in  February  1970.  that  the  initial 
Bkirmisli  in  tlie  battle  over  newsmen's  "privilege"  took  place  when  grand  jury 
subpoena es  were  directed  at  Enrl  Caldwell.  The  ACLXJ  was  there,  urging  two 
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Kiniplo  proposilioiis  :  Fii-.si:,  lluU.  llic  priniiir.v  I'unclioii  oL'  Uio  in'o^.s  i.s  {o  iufonii 
file  public;  .sccoml,  tliut;  Uio  jn'o^s  cuniH)!  iH.'il'oriii  tluU  ruiicliuii  unk'ss  juiu*iinli.st.s 
tJiii  protect,  Uieir  iiii;()niKit.ioM. 

Tin;  lirst;  proposition  Ikks  lunv  l)L'coiiie  axioiiuitic.  In  tlio  currenL  tli'bnfi',  every- 
one liikea  lis  his  initial  premise  tlie  concept  tliat  tlie  core  i>urpo.se  of  tlie  Urst 
jinieniliiient's  ^^n.'iruntee  of  a  Tree  press  is  to  insure  that  tlie  xVuiericaii  peoijle 
will  he  fully  inL'ornieil  al)()Ut  (]iiesli()ns  oL'  j^enenil  or  i)ubliL'  inh'rest.  and  will 
l*lK!r(»l)y  be  hett(»rable  to  ^'overn  tiieniselve.s. 

Oi"  course  this  iilea  is  not  particnlarly  startling,  for  it  was  the  c(unMion  nnder- 
.sf:aiuliny"  of  the  niea  who  wrt^te  the  First. Aaienduient.  James  .Madison  Ijern^ved 
that:  *'A  popubir  .tfovi'rnnient;  witlnnifc  p()pui}ir  iiil!orniiiti(>n  (o*  (he  means  of 
oblaijiin^'  it,  is  but  :i  prolo.i^ne  \i\  i\  farce  i\v  a  trngiMly,  or  in'rliaps  both.*'  And 
Tlionias  .lelfersoii,  perhaps  e\aij:;^'eratiui;  maUe  his  p<Mnt.  sni;jL^i*sle(t  that,  "wei'u 
il;  U'ft  to  iiie  to  deeiile  whether  wi:  slionUl  luive  a  government,  \viihont  newsjJMpers, 
(W  newspapers  without  a  iJi'overnnuinl,  .1  should  not  hesitate  l:(jr  a  monu.*nt  to 
Ijrofer  the  latter." 

That  nuderstandin.y: — that  the  main  reason  i'or  Kivintr  the  ])ress  coast itntbmal 
prot(H:tion  is  so  (hat  it  naiy  inftirm  the  public  and  fuel  the  processes  of  demo- 
cratic government — has  provided  the  i)asis  tor  anich  of  our  lirst  ainendiaent 
jnrisprudeace.  See,  e./;.,  CrotijciDi-  v.  American  J^rcNn  Co.,  2U~  V.H.  1^3^-5,  :2r>()  (:i!)::iO)  ; 
ThornhUl  \\  Alahitina,  ;-ilO  U.S.  88.  102  (.1!)-K))  ;  A.t<.soci(itc(l  Prcs.^  v.  Uniicd  Whites, 
a2(>  U.S.  1,  20  (ll)4r>)  ;  I'J.slos  v.  Tr.ms,  'SSI  U.S.  'oS2,  530  [VMhj)  ;  h'cd  Lion  Ihvad- 
cuat'niu  V.  yCiJ,  ;-}i)r>  U.S.  .SGT.  8O2  (lOUO).  And  it  was  most  eloiiuently  expressed 
by  Mr.  Justice  PdacU,  in  what  i>roved  to  be  his  fhuil  opinion  : 

*'In  the  Fir.^t  Anujudment  the  found iui^  fjithers  gave  the  free  l.n'i?ss  tlie  pro- 
tection it  must  laive  to  fuUHl  its  essential  role  in  our  deinocraey.  Tiic  press  was 
to  .S(;rvo  the  governed,  not  the  governors.  Tlie  GctveriniieaCs  power  to  censor  the 
pre.s.s  was  jibolishcd  so  that  the  i)ress  would  remain  forever  free  to  ceurjure  the 
Govornment.  The  i)ress  was  prot;e(.'te{l  set  that  it  could  bear  ilie  secrets  of  govern- 
ment and  inform  the  people.**  Xcw  Vorf:  Tiniea  Co.  v.  Vniivd  ^tuici.  I'O  T^Kd.  2<\ 
822.  82G~7  (.107.1)  (eoucurring  opinion). 

The  validity  of  the  second  proposition — tlmt  the  jircss  cannot  <li.<clinrgG  this 
constitutioiud  responsibility  unless  jouruMlists  cjwi  protect  their  information — 
is  wliat  these  lienriug.s  are  all  about.  The  prevailing  opinion  in  Uruuzhnvfj  v. 
Jfai/c-%  J/OS  U.S.  Oi};")  (1072)  rejected  this  i)ntpositi(ui.  But  in  a  number  of  respects 
the  nNi.soniug  is  unpersuasive. 

irirst,  it  a.ssumod  that  a  journal i.st  called  before  an  iuvcstigatiug  agency  stands 
on  the  .same  footing  as  any  other  witness  asked  t:o  provide  inforination.  Yet,  tlie 
first  auieudmeut  singles  out  the  press  as  a.  very  .special  and  favored  group  in 
our  .sf>ciety,  a  status  constitutionally  afi'orded  to  no  other  profession  or  function. 

Second,  the  dc^cision  glosses  over  the  fact  that  our  law  i-eeogniKos  a  wul(»- 
variety  of  ovidontiaiy  and  testimonial  privileges  wliicli  frustrate  the  quest  for 
factual  iuformation.  The  informer's  privilege,  the  lawyer-client  privilege,  the 
priest-penitent  privilege,  the  hu.sb/ind-wife  privilege,  the  psychotherapist-client 
I)rivilege,  to  name  a  few,  exist  in  order  to  foster  certain  .sets  of  cojifulential  rola- 
ti(msliip.s.  The  paramount  interests  advanced  by  a  journalists'  privilege  are  surely 
no  less  iiiiport:aut  than  those.  Indeed,  the  executive  branch  itself  a.sserts  a  great 
number  of  such  privileges— for  inforiaer.s,  for  "state  secret.s,*'  for  executive 
advice. 

Finally,  and  most  iniportaatly,  the  decision  is  insensitive  to  the  syst:eniatie 
import  auce  of  confidential  relationships  in  the  process  of  uewsga  the  ring.  Despite 
the  testi  11101  ly  of  dozens  of  seasoned  journalists,- describing  the  manner  by  which 
the  process  worU.s,  the  Court  conchided  that  compulsory  disclosure  of  iiifoniia- 
tion  would  not  inhibit  the  process  and  that  prosecution  of  criminal  activity 
was  more  important  anyway,  regardless  of  the  efi:ect  on  the  free  flow  of  informa- 
tion to  the  public.  Justice  Stewart's  dissent  noted  that  the  majority  .seemed  to 
be  nsUing  newsmen  to  prove  their  claim  with  a  kind  of  precision  rarelv  required 
in  the  First  Amendment  area. 

These  hearings  afford  an  opportunity  to  nial^e  that  record,  to  engage  in  legi.s- 
lative  fact-finding  upon  which  strong  legislative  protection  can  he  ha.sed. 

Let  me  turn  then  to  the  more  speeiiie  i.ssues  with  which  the  Committee  i.s 
concerned. 

IS  TIIKUE  A  NKKl)  FOR  LEGISLATION? 

We  think  the  answer  is  clearly  yes. 

In  t.he  six  months  since  a  uLajority  of  the  Supreme  Court  refused  to  And  in  tlie 
y'lvst  Amendment  a  strong  protection  for  journalists'  iufornuation.  several  re- 
porters have  gone  to  jaiKand  several  others  face  that  dismal  prospect  in  the  near 
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I'litinv  Those  vnrioiis  episodes  have  Ihmmi  (U'scfitieil  f»y  Mv,  lUnw  in  a  ,\rtc  ^  ark 
TimcH  M(f{/(fzhia  Jirdclis  '^A  Chilling;  KlTcel:  on  llio  IM-oss"  I  Dt'conilior  .17.  .1!>iL». 
p.  l:^.),  JiHil  liiive  luMMi  (luL-uiiieiiled  in  ii  ivceiit  report  by  I  lie  I\(»porl(M-s  (.'DiinnU- 
tee  Uii'  Freedom  oL'  I  In.'  Press.  Indeed,  Jiuuiy  of  these  joii  run  lists  Ihreatetied  with 
iiieiireeriilioii  lor  MUeinptiiij;  t.o  protecl:  their  iiirornmtioii  have  nppe;ir(Ml  hel"»>re 
this  mid  other  eoiijjfn^ssioiinl  eoiiiinittees  to  ilescrilu^  tluMr  experieiiees, 

Wiiat  is  most  disturbing  ahoiit;  this  trend  is  the  kinds  of  stones  whieh  these 
reporters  were  attemptln;;  l,o  cover  and  wliieh  led  t:u  snhpoeaaes  and  harassmeiil. 
For  example  : 

Two  JUii'i'nU)  reporters  suhpoenjied  hy  a  i^vuu<\  Jury  to  tell  i\\)OUt  events 
(lurin^^  lh(?  Attica  rehellion  : 

A  J. OS  Ani;i«les  radio  reporter  called  heijanse  he  was  investi:.i'jiting  corrnp- 
tion  in  hail  practices ; 

l»eim*  Mridjro,  jailed  for  n»fusing  to  reveal  sonrces  for  a  story  on  imniieipal 
(Mo-rnptinn  in  NewarU  ; 

Three  :\Iilwauke<?  reporters  snhpoonaod  heeause  of  articles  »mi  political 
eon trihnt ions  hy  contractors ;  . 

Three  South  Carolina  reporters  asUcd  to  tell  the  identity  of  inmates  who 
h:i(l  descrihed  ^ai.s^reil^^JlOll^;  in  a  comify  jail ; 

A  ^I*ennossec  reporter  asked  to  disclose  similar  iaforniati(Ui  about  mistreat- 
ment in  state  children'j^  hospilnl ; 

A  St.  Louis  reporter  asked  by  a  le,ii;islati ve  (jomndttee  io  reveal  sources  of 
u  story  about  a  judjjfo. 
And  of  course,  the  thrive  reporters  iuN'olved  in  the  SuprcuH»  Court  ease,  I'aul 
Branzhurjir,  Karl  Caldwell  and  Paul  l*appas,  were  W()rking  on  st(U'ies  jdmut 
radical  iioUtios  and  tin?  dru;^  culture. 

All  these  journalist.^  were  attemptin.tj;  tfj  inform  the  public  about  some  of  the 
most  vital  issues,  local  and  riationnl.  which  confront:  our  nation.  And  in  or(h;M- 
to  do  that  most  elTectively,  these  reporters  rc(piired  the  ability  to  protect  their 
.sources  and  information.  AVlu'tluM*  or  not  all  pcoi)le  involved  in  the  news.ua I lii'r 
ing  process  retpiire  such  a  capacity  is  bi»side  tlui  point.  The  ceulral  issue  is  that 
tho.se  wlio  do  n(HKl  such  protection  are  the  liest  .{r)urualists  we  have— the  invest i- 
;;ative  rci)ort:ers  who  e>;iiose  ct)rruptiou  auionj;  public  ollicials.  win.)  explain  aiid 
t:rittei:'.o  public  policy,  who  illuminate  {ho.  a<:tivities  and  pow(»i'  ot:  (U'lniiual 
elemeuls,  who  explore  the  coulinui»d  nee<l  i'or  prosecution  of  crimes 
witliout  victims,  who  ex[)hiiu  counl(?rctdtiire  and  dissident  s"ro?ii>«  to  tiic  l•es^  <*f 
society.  1u  sliort,  those  rei)ortcrs  who  most  vvAy  on  coulideutial  relati(juships 
and  information  and  most'  re(]uire  pi'otection  are  tIio.se  who  intoi'iu  us  a! I  al>our 
the  worUiu/j:s  of  ^^ovorauUMit  and  the  vital  issues  r)f  our  time. 

And  not  only  has  the  Supreni(»  Court:*s  failure  to  reco)n'i)i/.c  this  vital  l'*irsi 
Amendment,  phenomenon  rosnllcd  in  tiiri»ateno(l  conlineuient.  i'ov  m  numher  of 
.1ournalist;s,  hut  it  has  (vcnerat:ed  n  variety  of  intu-e  subtle,  but  erjually  dangerous 
inlubitions.  Vov,  as  Juslico  Str'wart  predicted,  a  certain  amount  of  solf-ecnsorship 
has  b(?couic  evident,  and  as  Justice  l'>ou.v:ias  observed,  a  sivrnal  has  lifeu  given 
to  publishers  and  editors  timt  they  shonhl  ex(?rcise  caution.  It  has  I  icon  docn- 
ju(MUed  that  a  nund)er  of  news  stories  hav(^  been  killed  or  not  iMirsued  precisely 
hcean.se  of  tlie  lacK'  of  protection.  .See  Brit  ilume,  "A  Chilling  Kff'eot  on  tije 
Pr(»ss."  ^^cw  Yorl'  Tlwc-s  lilnf/aziiw.  (l>eeendK»r  37.  107:2.  p.  IM)  :  A.  Kosen- 
thal.  "Save  the  r-li-st  Amendiaent !'"  A'c/c  Yorl:-  Tiincft  j\lai)iizine.  (Fi^bi'uary  11. 
11^73.  p.  10).  Add/^o  tln»  threat  of  .suhpoeuas  all  the  other  ijressurcs  on  editors 
and  .iournalists  ti\  Jie  "responsible,''  and  the  end  result  will  be  a  tinud,  not  a 
robxist  press.         .*  ?. 

Fortunately,  some  courts  ha\*e  responded  to  the  cri.sis  in  iia^it-Urani^hurf/  deci- 
sions which  have  afforded  a  eevtaia  ai\\o\int  of  proteetiou  to  jounialists.  In 
liaVer  v.  F  F  Investment  Co,,  No.  72~M13  (Decided  Pcccuibor  7.  1072),  tho 
Second  Circuit  held  that  a  jonrnalist  who  wrote  a  stoiy  al)0ut  block-busting 
])racticcs  couUl  not  l)e  connielled  to  reveal  his  sources  to  phiintilYs  challenging 
such  practices  in  a  civil  action.  In  reaching  that  conclusion,  Circuit  -ludge 
Kaufman  observed: 

"Compelled  disclosure  of  confidential  sources  imque.stionably  threatens  a  jour- 
nalist's ability  to  secure  information  that  is  made  available  to  liiin  only  on  n 
confidentinl  basis.  .  .  .  The  det:errent  elTect  such  disclosure  is  liki»ly  to  have;  upon 
future  "undei'eov(M*"  investigative  reporting,  the  dividends  of  which  are  revealod 
in  nrticles  such  as  Balk's,  threatens  freedom  of  tlu^  press  and  the  public's  need 
to  he  informed.  It  thereby  undermines  values  which  ti-aditionally  have  been 
protected  by  federal  courts  applying  federal  public  i^olicy. 

It  is  axiomatic,  and  a  principle  fundamental  to  our  constitutional  way  of  life, 
that  >vhere  the  pi'e.ss  remains  free  so  too  will  a  people  remain  free.  I'^'ccdom  of 


tlio  prt'ss  iiui.v  Ik!  slidi'd  Uy  dlrrtrL  or,  luoru  suhlly,  Uy  Iridircrl.  iTstraiiits. 
pll.v,  tlH'  I'Mi'st  AiiiL'iMliiicnt  l.()lL'nit(\s  iii'Illiiir,  alisrut  :i  oenuorn  sti  rnnipollliii;  iis 
l<i  ovorrUle  the  pruointis  ri^^lits  nl*  I'rct'tJoiii  of  siiocc/li  niul  tlio  press.  Wo  Hiid  ip> 
such  (.M)inin'lliii;^  uoncorii  iti  this  t'lisc." 

Sou  ulst),  (U-rnnitfM  r.  Timv,  M\\  F.2(l  SKSli  (Mil  (Mr.  llCli;  (hnhlliiij:  [\\\\{ 
snurc  os  (  (mid  not      lovoiilocl  in  u  lihol  suit  cxcopt.  nii  u  str»»Ui;  sliowiii^  of  n\iili«  o)- 

Tlu'so  decisions  nru  I'lu'onni/^iiii;.  Wwl  n'solutloii  (pf  llu;  issiu?  ini  a  (■hs(»-I).V'1'ms(^ 
lijisis  is  no  loii^^cr  ii(lo?iiiiit(s  is  rotjiiiruil  is  sh"oii«*.  coiiiiirolii'iisiv*'  lo;;isl}i' 

lion  hy  tin;  (.'oii^ross,  uHordlii^  prolia-tion  lo  Joinn.'ilists  find  llu.'  Kirsl.  Amend* 
nii'Ml  vjilncs  wiUi  wliii  li  tlicy  arc  ontrnslod. 

SMori.O  TIIK  I.KClSI.AriO.V  KKAt'U  HKYOMl  FlinKltAl,  I'UOCMKIM.NMJS  AM>  ACJKM'IKS 

Here.  |o<>.  wo  III  ink  Dio  nnswcr  is  yes.  and  s<niu.^  (il'llu.'  jiroiiosorl  1)11  Is  so  iirnvido. 

I-'irst.  1  tinnk  llial  (.'on.irross  has  tin*  power.  mikUm*  tlio  C'oinnioroo  Clanso  or 
nndoi'  llio  First  AnuMidnioii^  in  ('(jnihinalion  \vi(h  sections  1  and  of  lh(»  I-'tMir* 
(oonlli  Aniendmeiil.  to  wrile  lop:isla Ihai  wliicli  wilt  cover  stale  p-'oceedlnLTs 
as  \V(^I1.  SiM'.  M'l'iilhn^h  v.  ,]nn'jflutnf,  •!  Wheal  'Mil  -liil  iIlUS).  So  lonu  as  tlie 
('(luii'ress  "r(add  perceiyo  a  hasis"  I'or  its  Jndfjnienl  llial  th(;  IcKislalion  is  ncces* 
sary  lo  iiu)d\*in(-nl  Wirst  AniendnieiU  and  Fovirteenll\  AuiendinenI  .icnaratiteesi 
tir  the  free  i\it\v  of  inforinalion  in  c(annieroe,  i(  can  ael  in  this  area.  S(H',  h'tti- 
zviihiU'h  w  Mfit'f/fm.  :i.si  I'.S.  u-ll  (liKHi). 

SeiM»ml.  I  thiniN  I  he  exercise  of  that  power  Is  necessary.  .Mosl  of  Hio  journal' 
isis  who  faeo  the  iHissihilily  (tf  incarc(M"ati(Mi  ihj  so  hy  virlne  of  stale  process. 
Ironically,  in  many  of  thos(;  cases,  there  were  snpjiosiHlly  protcelive  stale  laws 
which  were  Ljiven  a  narr(»w  Jndicial  inlerpretalion.  'i*h(^  Idnd  of  news  rejun-iinji: 
whicii  ml.ulit.  lead  to  a  stah;  ^^rand  Jnry  snhp(M'na — invesi j^ralhins  of  city  hall  cor- 
rupt ion.  for  (.'xampte— is  jnst;  as  valaahU;  to  Ihe  ijnhlic  a.s  reporting;  which  nd.ichl 
inleresl.  a  federal  fjrand  jury.  'J'hus,  wliiUi  almost  slates  have  .some  kind  of 
U'u,'islati(ni,  then;  is  a  slKuii^  need  lor  iiniforau  nat-ionat  legislaUtni  wldcli  will 
provide  prf>tcclirni  and  certainty  toiiU  workiiij?  journalists. 

.Moreover,  if  reporters  in  a  jKirticnIar  state  a  re' pi'oteetf^d  against:  fe<leral  ^ah- 
po(»inis,  Init  not  slate  process,  nniy  see  the  creati^m  of  a  kind  of  "silver  j»latter" 
problem,  win? re  federal  oHicialH  i)ersna(Ie  their  state  eonnlerparts  to  hinncli  an 
ill  vest  i.!^ation. 

Finally,  il'  fe<lernl  le;;islation  is  made  appih'fihle  to  the  states,  th(*n  it  should  he 
made  explicit-  that  finlerul  preomption  extends  only  in.^ofar  as  state  law  does  not 
I)r<>viiUj  greater  protection.  'J'here  is  a  provision  t(>  this  elVect  in  S.  ToO,  and  1 
would  recomnierrd  that  api>roaeh  to  the  Committee, 

WHO  .suouiJ)  iJK  covKiii:n? 

We  think  ihat  the  delinition  (jf  who  i.s  entitled  to  .sl<'itntory  protection  shonhl 
Uii  broud  enoui^U  to  encouipiiss  nutluu's  of  books  ;vs  well  af>  jonrnaUsts  f(»r  news 
media.  An  investi;j:ative  n'porter  perforins  the  sanu*  function  \\hether  the  end 
product  is  a  newspaper  column,  a  magazine  article,  or  a  hook.  As  Victor  Navrjsky 
has  sng^gested  ;  "A  noniietion  author,  at  leai^t  if  he  is  dealing:  in  eonleniiwna ry 
affairs,  is  realty  just  a  slow  journalist,  perhaps  more  careful  to  document  iK'caiise 
of*  the  hard  covers,  perhaps  not,  but  in  nny  event,  no  less  connected  to  the  pub- 
lic's right  to  know,"  And,  of  course,  sonic  of  our  inust  lnii)ortaiit  **m  nek  raking*' 
jon  run  Usui  has  been  in  the  form  of  a  book. 

Similarly,  stiitntory  definitions  shoidd  also  iticlude  journalists  working  with 
the  ''alternate'*  pre.s.s — the  underground  press  and  the  i>ress  M  hich  services  ^;llcll 
groups  as  college  students,  high  school  students,  soldiers  and  prisoners.  This 
alternate  press,  frequently  tlie  target  of  govcrnuieiit  harassment,  perforins  just 
as  vital  a  funetion  as  the  "e.stablishment"  pi-ess,  with  none  of  the  same  institu- 
tional resourees  to  call  upon  in  the  event  of  attack. 

Some  of  the  proposals  before  yon  too,  severely  limit  the  availability  of  pr(>te(^ 
ti(ni  hy  se<jming  to  attord  it  only  to  regular  mem  hers  of  the  established  working 
press.  We  would  iinich  prefer  general  wording  of  the  kind  contained  in  S.J.  Res.  8, 
wliieb  protects  "any  person  .  .  .  who  is  independently  engaged  in  gathering  in* 
formation  intended  for  publication  or  broadcast." 

irOW  SMOUU)  TIIK  rR0TI':CTI0.V  BK  INVOKKH? 

'Whatever  tyjKi  of  legislative  i)rotection  emerges  from  the  Congress^  persons 
seeking  to  divest  such  protection — either  on  the  ground  that  information  has  not 
been  acquired  by  one  who  is  entitled  to  such  protection  (if  the  privilege  is  ab- 
solute) or  on  the  ground  that  an  exception  applies  (if  the  privilege  is  quali- 
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t\vi\] — must  have  tlu*  Imnli'ii.  nnd  u  liinivy  <  iic  of  i'<4tnl»INIiinu  U\**  cniiti'iitioti. 
AthL  of  cuiii'so.  tliiit  isNiic  iniist  hi'  Hti^Miti'il  hi^ftiri'  iin  ii|»)ii'o)irhiti'  cuiirL 
Ahtst  of  tho  hhls  hi'foic  yon  tiikc  this  iipitroiirh.  nihl  it  i.*<  .Htiiiitnr.w  IIh* 

pi  ihirrs  shntiiti  1m'  Its  rntnin'rHoiiM*  tis  |M>M.Hlhh»  to  lnM\in»  thnt  pmrvMM  \\\\\  not 

lio  ilimtcd  frivoloiisiy  at  Jotirniiiists,  Atiil  ^lM|tlirill^'  u  cotirl  ohNt  will  i^tiinl^ 
rintn  ninny  of  tlio  nhiiNos  ('iiti><e(l  liy  tlu»  in<li.Hrriniinntis  I'X  \mr\v  iMMinntM*  of 
sultpocnns. 

siniitiirly.  most  of  tin*  l^ills  ])roviiliii^'  n  (|tniiilhM|  privilr^o  nspiln*  n  ph*- 
liuiiunry  sliowin^'  <»f  (t )  prohuhlv  ('tnis<'  to  tit'th'vc  the  jmiiimllst  has  Inforuiatititt 
rlcnrly  ivli'vniil  to  a  sprcilli'  crinKt  anil  (1!)  tliat  tlio  iiifdrniatloii  I'aiinot  Im»  oh> 
ininrd  In  any  ot)i(»r  fnanncr.  Surh  iirnvlsUms  arc  fis(»rtil  nml  nii'i-nfahlc  nml  n»» 
lltHt.  iraOitloiia)  ioii.<<lltiitlonal  <)o(>ti'hi('  thai  Kirst  Ana^niliinMit  fri'tMloiiis  may 
iii'Vri'  hi'  infl'in^'lMl  nhsrnt  an  initial  sliowiii^'  tlait  an  Important  ptvi'riiniontnl 
ohJmMiviM'nniiot  ]»o  an'oiiiplislird  ill  any  othor  niaiinrr.  StM\  t\{/^,  Ifurfu  ft  \\  t'nftut 
Stutr,H^-m\  K.LM  KhVJ  (Pili  (1r.  iJ)7l!)» 

WHAT  KIM)  OK  I'UOIKCIION  HHUUI.D  UK  IMlOVinKD? 

'riic  Issno  wliii'll  has  rnnsiMl  the  inoHt  oontrovci'sy  In  wlK^tlirr  any  |)rivilr;:o 
slmnlil  htf  **nbsoliih;"  or  "(pia lined/*  \Vt?  IhiIIcW  that  \vlK»n»  n  journalist  obtahm 
inrorniathnh  in  tlic  (mmiisi'  of  pcrforlnill^'  IiIh  Jonrnnllstic  fniidioii,  ooiniH'llin^ 
him  to  iliselose  tlint  information  is  randy*  if  t?vi»r,  jnsiilied*  Tlio  inti»ivsl  in  a  friv 
How  of  infoi-nmtion  to  the  imhlitr  is  so  piiramonnt  (hat  there  lire  ft^w  connter- 
vaiiln^'  intev'sts  eiijinhle  of  overeoniinj:  it. 

Kirst,  U*l  me  say  tlint  most  of  tin*  (pailWltHl  priviUw  hUis  liefore  yoiw  !n  their 
K^Miernl  tlirust.  pruvith^  a  mlnlnially  aeeeptahh>  amount  of  |)rot(H»tion  for  tlie 
ncws^altherin;?  process*  b*or  (^vaniple^  th(»se  hills  which  nftord  complete  protection 
In  eoiinecion  with  a<hninistrative  and  civic  in*o(*(^Mliiipt,  while  only  a  (|  nail  Dim] 
proteclhni  in  criminal  cases  cmhody  the  siMmd  reall/^ition  that  raivly  do  the 
St  a  lei's  in  civil  litl^'ation  justify  the  eacnmehment  on  the  newspitherinj:  process* 

The  nniin  problem  with  formnhitin^  a  qnalitled  privilege  is  ]io\V  to  insure  that 
tilt?  limited  exception  will  remain  limited  ami  not  swallow  up  the  rule* 

For  example,  an  exception  for  casts  where  there  Is  '*a  c<aiipelllii^'  ant)  over- 
rhllll^'  public  int(>rest  in  the  hiformatimi'*  is  too  broad  ami  tlexihle*  Presumably, 
for  example,  there  Is  such  an  interest  In  prostrnlln^:  dm>:  peddlers  (»r  etn*- 
rnpt  pivernmcntal  t^iiicials.  Yet  the  public  interest  In  the  How  of  Informathui 
about  those  issnes  and  problems  is  even  greater*  With  sueli  nn  exception,  a 
jo\i  ran  list  who  uncovers  u  hureanerntic  scandal  <M>nlil  probably  be  emnpi^UiMl 
tt)  distMose  his  infonnnlion  or  sources. 

Similarly,  even  the  seeniin^rly  narrow  except hm  to  pri'veiit  Innninent  daiip'r 
'•t;t*  ft^rei^'n  a^'^'ressIon,  of  e.sjdtmap'*  or  of  threat  to  Innnan  life''  (S*  UST)  nil^rlit 
have  broa(h»i'  loopholes*  The  grand  jury  which  .snnnntnieil  Karl  Caldwell  was 
invest  I  pi  ting  nllegiHl  threats  on  the  life  of  the  President.  And  the  ullege<l  sources 
t»f  the  i'entagon  papers  have  been  proseeulHl  ft>r  espionage* 

JhM  iiu.'ie  of  the  uncertainties  inherent  in  a  tpinliUcatlon  of  the  jnlvitegi'*  we  are 
extremely  sympathetic  to  the  absolute apprttach  embodied  in  S.*l.  lies.  ?<  and  S*  V^K 
While  we  appreciate  the  concern  for  providing  stnne  authority  to  question  jour- 
nalists In  extreme  cases,  we  wcnider  whether,  as  a  prat  I  leal  iiintter.  tho.st?  "hnixr" 
cases  arise  with  siillieleni  frtMpieney  to  justify  the  dangers  of  statutorily  provid- 
ing t»xceptIon,s*  Kor  example*  whore  a  reporter  has  gained  access  tti  Inftirniatltai 
abo\it,  past  crimes  t)f  a  serious  nature*  randy  will  he  bt»  tlu»  tmly  .**oiirce  t>f  evl- 
th»nee.  Ami  even  In  the  unlikely  event  that  he  is,  the  general  Interest  In  tin*  free 
How  of  news  .should  prevail.  We  tolerate  si  mi  hi  r  ctnise<|uences  In  ortlt»r  to  atlvanct? 
the  )mrposes  of  the  Fourtli  A  mend  lat^nf  (tin*  c.vclnshniary  nde)»  <be  MHti 
Aiiientlinent  (the  privilege  against  selMuerinilnatltai).  and  the  Sixth  Amcntb 
ment  (the  lawyer/client  privilege).  We  see  no  reason  why  the  general  Interests 
embodied  in  the  Kirst  Ameiidinent  should  b(>nuy  less coiniielling* 

Similarly,  perhaps  the  hardest  hypothelleal  ca.^e  is  where  the  Jtnirnalist  has 
K*nowlt»dgc  concerning  a  iilanned*  juinrv  crlino  of  violence.  Put  such  situations 
wonhl  rarely  arise.  As  a  praclit»jil  matter,  grand  juries  or  courts  ilo  mil  usually 
investigate  future  crimes,  ami.  unless  they  are  on  a  llshliig  exiietlitloiu  they 
would  lie  unlikely  tti  subpoena  a  Jtuirnalist. 

Kiiinlly,  let  me  say  a  word  alioiil  (wo  special  |)roblems. 

First  Is  the  matter  of  dt>famatiou  suits  against  media  r>r  joiiriiarists.  Mo.»:t  of 
tlu»  hills  before  yon  have  an  (»xcc|itloii  allowing  the  disclosure  of  craifitleullal 
sources  (u*  information  in  such  actions.  The  i»rolilein  Is  that  such  an  exceptbai 
opens  the  way  for  great  abuse,  with  frivolous  libel  suits  li(»lug  tiled  merely  to 
identify  nnd  then  hsM^ass  tlu*  sources  of  a  story.  If  any  libel  except b»n  Is  \o  he 
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written,  it  imist  at  tlie  very  least  embody  the  rule  in  the  Ccrvai\(es  case, .holding 
lliril.  tlio  libel  pbiintiff  must  make  an  extremely  strong  showing;  oliualiee  bffore 
1  h  e  j  0  u  rn  a  list  n  1  a  y  I  >e  c(  >  ni  i  »el  le  d  t  o  d  i  sel  ose  li  i  s  son  rce. 

SecomU  wliat  is  to  be  done  AVhon  n  journalist  possesses  inl'onnatitni  biiihly 
exenlpatory  to  a  criminal  felony  defendant?  Here,  there  is  a  clash  of  two  eousti- 
tiitiounl  in-otectioui5 — the  journalist  relying  on  the  First  Amendment  nnd  Uie 
defendant  relying  on  his  si)Oc:ilic  textual  Sixth  Amendment  right  to  eonipnlsnry 
pnK^ess.  I  would  suggest  that  if  you  are  going  to  have  any  qualifi callous  on  the 
privilege,  Mjen  surely  thissliouid  be  one.  Where  a  jonrnulist  is  the  only  man  who 
can  exoiUM'nte  n  defendant,  then  Sixth  Amendment  claim  slionid  prevail. 
(When  a  j(jurnnlist  is  liie  only  one  who  can  convict  a  defendant,  there  are  no 
equivalent  constitutional  or  policy  reasons  for  overriding  th(»  l^Mrst  Amend  men  t 
interests  in  a  flow  of  inftu'mntion  to  the  public.) 

^[r.  Baskik.  Mr.  Cliairninii.  our  next  witness  this  morning  is  Mr. 
Stanfoi'd  Sniitli. 

Senator  1^j:vtx.  I  want  to  welfoine  you  to  tlie  subconiinittee  aiul 
])resjs  our  deep  npprcM^iatioii  for  your  willin^rnoss  to  conic  ami  <i"ivc 
us  the  benefit  of  your  vjc\YS  in  a  field  in  wliicli  you  arc  most 
knowlod^enblc. 

STATEMENT  OF  STAijFORD  SMITH,  PEESIBENT,  AMERICAN  NEWS- 
PAPER PUBLISHERS  ASSOCIATION,  ACCOMPANIED  BY  ARTHUR 
B.  HANSON,  GENERAL  COUNSEL,  AND  LEN  H.  SMALL,  CHAIRMAN, 
COMMITTEE  ON  GOVERNMENT  RELATIONS 

^fr.  S:\nxjr.,  Thaidv  you,  Mr.  Cliainnan.  I  vciM  have  my  statciuont 
.putinMiei'ecordandsu'imiiarizoit.  '  ■ 

Senator  Kuvrx.  It  mi*^lit  be  Avell  to  identify  the  gentlonion  ^vith  you 
for  tlic  record.  " 

Mi\  Sivrrni.  I  am  accompanied  tliis  mornina'  by  ANPA  General 
Counsel  Ai'thui'  I^.  Hanson,  on  my  left,  and  by  fortiinate  circuiustauce 
I  am  also  able  to  be  accoin]mnied  by  Len  IT.' Small,  chairman  of  our 
committee  on  ^^overmnent  relatioiis'aiul  president  of  the  suiall  ne^vs- 
papei-s  ^j^roup  in  Kankakee,  111.,  where  he  is  editor  and  publisher  of  the 
Kdrkkakee  JournaL 

Senator  Ehvkv.  Thauk  yon.  The  statements  will  be  pi'inted  in  full 
after  youi* statements  in  the  body  of  the  record. 

Mr.  Sjrrnr.  I  have  appeared  befoi'e  this  committee  before,  but  I 
would  like  to  reiterate  and  join  with  the  other  witnesses  in  expressing 
our  deep  appreciation  to  you,  Mr.  Chairman,  and  the  members  of  this 
subcommittee,  for  undei'taking  this  important  work  so  early  in  the 
new  session.  This  problem  is  extremely  complex  and  that  is  being  very 
well  inustrated  by  tlic  testimojiy  tliat  you  are  hearing.  We  <are  grateful 
you  ai^  sta rting  it  so  promptly. 

When  I  testified  before  .your  s!ibcommittee  in  October  1971,  I  said 
that  the  conco]:)t  of  the  free  press  withstood  the  test  of  time  and  tlie 
stoinns  of  challenge  remarkably  welh  I  still  believe  that,  but  the 
Supreme  Court  decisions  in  th'e  livamhurg^  Galdioell^  and  Pappas 
cases  came  after  that.  Rather  tlian  go  into  supporting  argimients  in 
fjM'or  of  tlic  bil]  that  you  have  already  heard.  I  should  like  to  describe 
to  you  the  actions  of  our  association  and  how  we  sought  to  collaborate 
with  other  media  organizations  for  the  purpose  of  presenting  from 
all  the  oi'ganizations  their  various  shades  of  opinion,  but  based  on 
knowledge  and  souie  analysis  of  the  complexities  here  that  would  be 
most  useful  to  your  subcommittee. 
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After  the  Supreme  Court  decision  we  invited  rcproseutatives  of  all 
of  the  media  organizations  and  other  groups  that  had  expressed  con- 
cern about  this  problem  to  join  with  us  in  a  series  of  ad  lioc  meetings 
to  analyze  tlie  problem  and  determine  if  we  could,  Avhethei*  there  wjis 
any  eonsejisus  within  the  media  organizations  and  others  as  to  what 
kind  of  legislation,  if  any,  we  thought  would  be  appropriate.  Those 
mectijigs  contimied  over  a  period  of  many  months,  and  it  is  no  surprise 
to  anyone  that  we  started  out  with  the  position  of  many  different 
l)oints  of  view  and  many  different  solutions  to  the  problems  resulting 
from  the  impact  of  the  recent  Supreme  Court  decision; 

We  had  Avonderful  cooperation  from  other  media  organizations. 
You  have  already  heard  the  various  shades  of  opinion  within  the 
media.  There  never  Avili  be,  I  am  sure,  nor  should  there  beany  unified 
single  point  of  view  within  the  media,  but  at  least  we  should'  proceed 
from  a  connnon  understanding  of  whut  the  facts  i-eally  are.  Tlio  lan- 
guage of  the  Supreme  Court  decision  played  an  important  part  in 
our  deliberations.  This  enabled  us  to  get  past  tlie  argument  tliat  we 
should  not  seek  legislation  but  instead  rely  on  the  courts  or  on  the 
protection  of  public  opinion.  It  is  far  too  late  for  that.  The  language 
of  the  court  also  helped  lead  us  to  the  conclusion  that  an  unqualified 
privilege  law  is  appropriate.  There  is  no  consensus  aniong  either  media 
executives  or  membei-s  of  the  Congress  on  just  wliat  qualifications 
would  be  appropriate,  if  any,  in  a  qualified  bill.  Some  changed  their 
views.  Many  fear  that  any  attempt  to  itemize  the  qualifications  would 
actually  cause  more  controversy  and  more  litigation,  and  such  qualifi- 
cations themsel^Ts  would  be  a  limitation  on  freedom  of  the  news  media. 

In  August  w^e  issued  a  study  of  legislation  that  was  then  ending  in 
the  92d  Congress  on  this  issue.  There  were  many  different  bills  under 
consideration  at  that  time  and  it  was  necessary  to  analyze  all  of  them 
to  see  the  differences  in  their  I'cspecfc.  The  question  of  State  laAv  imme- 
diately came  up  and  we  did  an  analysis  of  the  shield  laws  of,  at  that 
time,  IS  States.  That  study  was  completed  in  November  and  subse- 
quently updated. 

You  noAv  have  before  you  bill  S.  15S  by  Senator  Cranston  of  Cali^ 
f ornia.  We  specifically  endorse  and  urge  approval  of  that  bill. 

I  do  think  it  is  woitli  repeating  to  refer  to  a  sentence  of  the  Supreme 
Court  decision,  and  I  quote : 

Congress  has  freeflom  to  detenniiie  whether  n  statutory  newsman's  privilege  is 
iiocos.sary  aitd  desirable  and  fnshiou  standards  and  rules  as  narrow  or  broad  as 
deemed  necessary  to  address  the  evil  discerned  and,  equally  important,  to  re- 
fn.shion  those  rules  as  experience  from  time  to  time  may  dictate, 

"We  believe  the  enactment  of  sometliing  reasonably  approaching 
S.  158  Avould  be  an  ap^n'opriate  action  for  the  present  Congress.  If  it 
should  turn  out,  and  we  do  not  believe  it  would,  that  there  were  abuses 
01*  there  were  additional  problems  that  needed  to  be  dealt  wdth,  Ave 
believe  the  Congress  could  then  take  care  of  that.  We  knoAv  Ave  have 
serious  problems  today.  That  has  been  amply  demonstrated  by  some 
of  the  Avitnesses  who  have  already  testified  before  you. 

When  I  appeared  here  in  October  1971,  I  closecl  out  my  testimony 
by  quotijig  Judge  Learned  Hand,  His  words  have  such  a  profound 
meaning  to  this  pai*amomit  issue.  Judge  Hand  said  of  the  first  amend- 
ment that  it  "presupposes  that  right  conclusions  are  more  likely  to  be 
gathered  out  of  a  multitude  of  tongues  than  through  any  land  of 
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authoritative  selection.  To  many  tliis  is,  and  alAvays  ^Yill  be  folly,  but 
we  have  staked  upon  it  our  all." 

Mr.  Chairman,  I  would  like  to  ijeiniit  our  general  counsel  now  to 
uiW'V  for  tJio  r(»cord  the  .studies  tliat  we  have  conti'ibuted  to  this  ^vn- 
era]  analysis  of  the  problem  by  tlie  media  organizations  to  whatever 
extent  you  would  like  to  have  these  studies- 
Mr.  Hanson.  Mr.  Chainnanj  based  on  some  of  the  discussions  taking; 
place  I  would  like  to  offer  a  document  dated  February  S,  1973,  which 
the  staff  has  received,  entitled  "Possiblti  Basis  for  Enactment  of  a 
Comi^rehcnsivc  Federal-State  Shield  Law."  This  was  done  specifically 
in  consultation  with  Mr.  Baskir  and  Mr.  Snider  when  we  discussea 
these  problejtis  over  the  months  that  have  gone  by,  and  this  question 
was  raised  as  a  vciy  serious  question  that  has  to  be  resolved  by  the 
Congress. 

I  call  you)'  attention  to  page  2  where  we  say ; 

Congress  derives  such  authority  given  it  under  the  Commerce  Clause ;  second, 
Congress  deiives  such  authority  imder  the  power  given  it  uuder  Uie  first  amend- 
ment and  tlie  privilege  and  immunity  and  due  process  and  enforcement  clauj<es 
of  tlie  14th  amendment.  Under  the  authorities  of  either  of  the  sections  of  the 
Constitution,  the  Supreme  Coiirt  and  a  majority  of  Congress  has  authority  to 
enact  a  comprehensive  shield  law. 

We  believe  we  have  cit^d  for  you  tlie  pertinent  recent  decisions 
that  have  been  handed  down  within  the  last  several  years  which 
reflect  light  upon  this  wliole  subject,  and  we  ask  that  tliis  be  incor- 
porated in  the  record  of  the  hearing. 

Senator  Ervix.  Yes,  that  is  a  very  fine  document  and  it  will  be 
printed  in  full  in  tlie  iword. 

[Tlie  document  referred  to  is  printed  in  the  appendix.] 

Mi\  Hanson.  Secondly,  we  have  prepared  under  date  of  Februaiy  15 
an  analysis  of  all  newsmen  legislation  before  the  93d  Congress  as  of 
that  date.  There  have,  of  course,  been  some  bills  introducecTsince.  We 
would  ask  that  this  document  be  made  a  part  of  the  report.  We  believe 
again  it  will  be  a  helpful  study  document. 

Senator  Ervix.  That  will  be  done. 

[The  document  ref  erixjd  to  is  i^rintcd  in  the  appendix.] 

Mr.  Haxsox.  The  other  thing  that  we  did  was  this  state  shield  law 
study,  the  first  portion  of  which  is  dated  November  10  and  the  adden- 
dum January  25,  1973,  which  involved  recent  actions  in  California  and 
New  Jersey.  The  reason  we  offer  this  is  that  it  illustrates  the  diversity 
and  complexity  in  which  the  states  liave  addressed  th^'Tnselves  to 
this  and  emphasizes  the  importance  of  the  Congress  enairimg  a  com- 
prehensive preemptive  statute,  and  we  ask  that  be  included. 

Senator  Eiivix.  That  will  be  done. 

I'The  document  referred  to  is  printed  in  the  a2>pendix.] 

Mr.  Hansox.  We,  of  course,  have  given  Mr.  Baskir  and  3^our  staff 
copies  of  the  earlier  study,  but  we  doivt  believe  it  is  pertinent  now. 
We  are  dealing  WMtli  what  is  before  you  now.  Tliey  have  the  file,  but 
I  don't  believe  the  record  should  be  crowded  with  that. 

I  will  be  glad  to  answer  any  questions. 

Senator  ER^^x.  Thank  you. 

Mr.  Smith,  I  recall  when  you  testified  in  the  previous  hearin^rs 
that  you  and  I  agreed  in  the  Caldwell  and  Braiizbiirg  cases  that  it 
would  be  better  to  work  out  these  problems  under  the  first  amendment, 
and  it  is  unfortunate  the  Supreme  Court'didn't  take  as  wise  a  view  of 
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the  problem  as  was  taken  by  tlirt  Court  of  Appeals  in  the  Caldwell  cufi^* 
Mr.  Sairra.  That  is  correct.  Neitlier  you  nor  I  anticipated  tlie  deci- 
sion as  we  discussed  it  at  that  time. 
Senator  Ervin.  These  problems  seem  to  be  multiplying  instead  of 
•  decieasing.  It  is  rather  tragic  to  see  so  niany  newsmen  go  to  jail  as  a 
result  of  something  tliat  was  not  done. 

I  think  dmfting  legislation  in  this  field  illustrates  Ixarned  Hand's 
concept  of  the  fii-st  amendment — that  the  truth  is  more  likely  to 
emerp^o  from  the  multiplicity  of  opinions.  We  certainly  have  a  great 
multitude  of  opinion  on  what  kind  of  legishition  we  need.  I  have 
tried  to  write  bills  three  or  four  times  myself  but  never  have  coiiie 
up  witli  one  that  is  Siitisfactory.  I  haven't  seen  any  bill  that  quite  satis- 
fies me.  But  I  think  it  is  a  most  important  thing  to  come  up  with  a 
bill  as  simple,  as  undei-standable  as  possible,  that  deals  with  the  prob- 
lem adequately.  It  is  going  to  be  very  difficult  to  get  a  bill  that  does 
that. 

Jlr.  Smith.  Yes,  sir;  my  reaction  to  that  would  be  to  sa}'  that  we 
have  great  faitli  in  the  legislative  2>rocess.  We  don't  come  here  sa)''ing 
that  absolutely  every  word  in  S.  158  is  chiseled  in  stone,  but  it  is  a 
good  starting  point  for  the  absolute  approach  which  is  the  one  that 
we  favor.  But  you  are  getting  in  the  legislative  process  here  some  very 
intemsting  suggestions  that  we  have  great  confidence  in  this  com- 
mittee to  weigh  all  of  these  things  and  come  up  with  legislation  which 
will  not  be  so  weak  that  we  would  then  prefer  that  ycu  not  legislate 
at  all. 

Senator  Ervin.  Well,  I  think  the  legislative  process  illusti'atcs, 
I'ather  tends  to  corroborate.  Judge  Learned  Hand's  views.  I  hope  the 
many  suggestions  and  the  differences  of  opinion  will  strike  some 
sparks  in  ithe  committee  to  solve  this  problem  as  satisfactoi'ily  as 
possible. 

Senator  TuNNRY.  Mr.  Chairman,  I  have  just  one  question  and  that 
relates  to  the  Eaglet  on  bill.  In  tlie  Eagleton  bill  there  is  an  attempt 
to  provide  procedural  safeguards  by  making  it  more  diflicnlt  to  issue 
a  subpena,  and  of  coui-se  there  ai*e  substantive  safef^uards  as  well, 
although  tliere  are  qualifications  and  privileges. 

Do  you  have  any  opinion  as  to  whether  or  not  the  Eagleton  approach 
is  satisfactory  ? 

Mr.  Smith.  I  w^onld  rather  ask  our  counsel  to  answer  that  because 
it  involves  differences  between  types  of  draftsmanship. 

Mr.  Hanson,  Senator,  I  believe  that  the  bill  oflered  by  Senator 
Eagleton  certainly  represents  the  view|X)int  that  I  would  expect  a 
former  i^rosecutor  to  repi'esent;  namely',  to  let  courts  decide  who 
should  get  a  subpena.  I  personally  am  in  favor,  if  tlicre  be  a  qualifica- 
tion of  this  nature,  to  have,  one  of  the  type  that  Senator  Ea^yleton 
offered  because  I  am  reminded  of  a  case  decided  in  the  District  of 
Columbia  Couit  of  Appeals  tliis  j^ast  week  which  rejected  a  subpena 
of  the  third  assistant  clerk  of  the  D.  C,  Human  Ilelations  Commission 
against  the  National  Geographic  Society.  They  unanimously  reversed 
it  but  not  because  it  was  procedurally  bad  but  because  it  was  too  broad. 
I  think  abiuse  of  subpena  in  the  hands  of  bureaucracj'  is  one  of  the 
worst  abuses  in  our  hands  today. 

Senator  Tunney.  I  agree  with  that. 

Senator  Ervin.  I  have  alwaj^s  loved  simple  procedui-es  and  wiuie 
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MuM'o,  \\vi\  inuiiy  iidiiiirjiblu  qiuUif  ics  in  Senator  Fiiigletoirs  bill,  T  don'f, 
ag'i'tio  Nvil'li  him  in  »rt>U-ing'  tTio  subpena  in  advanro  of  the  coint-.  1  think 
that  would  bo  raMun*  ciunboi'soino.  You  sbould  pi'ovido  altcrnati\'c 
inclljodsby  wliidi  the  question  caii  be  I'aised.  if  the  ncAVSinan  thinks  it 
is  so  eru<Mal  lie  ought  not  go  to  court  at  all.  he  sl^ould  file  a  u\otion  to 
quash  tlie  subpena.  I  tliiiik  that  would  form  pi-otection. 

I  do  agree  tliei'e  are  too  many  suhpenas  issued  in  this  fi(^ld,  but  1 
believe  it  is  best  not  to  create  too  cu uiberso nu»  a  pro(;ednral  process. 
It  is  simple  for  a  newsman  to  object  when  y(ui  call  on  him  to  testify. 
That  is  a  simple  jiroeedui'e  ^vell  established  i]i  all  other  a]*eas.  But  I 
do  think  tliei'e  ought  to  be  a.  procedure  where  tlie  snbpeiia.  can  be  dial- 
len^ixcd  in  advance  of  the  ti'ial  aiul  \n  advance  of  the  itewsuum  going  to 
go  before  tlie  grand  jnvy  or  tlie  court. 

Mr,  Haxsox.  Mr.  Chaii'mau,  befoi-e  you  conclude  your  lieai'ings  we 
liopo  to  take  your  bill  and  Seiu'itor  Eaglctou's  hill  ami  othei'  hills  as 
Ave  go  along,  because  tliis  is  of  great  iniportance.  and  try  to  give  tlie 
stair  and  committee  the  bcnent  of  analysis  of  this  tyixj  of  proposition. 
ObviousI}^,  we  got  your  bill  yestei'day  and  Senator  Eagleton's  last 
night.  So  tbey  ai'e  coming  nt  us  pvMy  fast.  It  wouldn't  l)e  fair  to  try 
to  make  ji  fhitont  judgment  as  to  wbich  is  bettei'.  I  agree,  if  yon  make 
it  too  complicated  it  becomes  a  court  contest  and  Ave  forgd:  all  about 
a  fair  trial  or  what  have  you.  I  think  that  is  the  problem. 

Senator  Tu^r^n^r.  Yes,  of  coui'se,  I  tend  towards  an  attitude  of  mind 
that  is  to  grant  a  pri\*ilege  to  be  given  to  newsmen.  >So  I  am  not  quite 
as  concerned  as  the  chairman  is  v/ith  making  the  snbpena  procedure 
cumbersome.  I  think  by  niakiug  it  ciiint)er.some,  the  situation  of  dis- 
trict attorneys  and  U.S.  attorneys  would  be  less  inclined  to  attempt 
to  issue  them. 

Mr.  Hanson.  Our  problem  in  the  last  year  lias  been  mucli  more  pre- 
valent in  the  States  than  with  the  Federal  Govei'umeut,  but  I  would 
remind  us  all  that  Attorneys  General  a7ul  Adini)iistrations  change. 
Just  as  you  have  guidelines  created  by  the  present  Attorney  General's 
office,  why  you  might  in  the  future  find  those  guidelines  done  away 
witl),  and  I  am  not  vei*y  satisfied  wltJi  the  guidelines. 

Senator  Eiivix.  Neither  am  I.  Tliat  is  tlie  reason  I  looped  tlie  Court 
would  have  taken  a  more — well,  I  shouldn't  use;  the  word  '•enlightened" 
vieAv,  but  

Mr.  Hanson.  You  don't  find  disagreement  berCj^Senator.  It  might 
interest  you  to  Imow  we  vrere  one  of  two  organizations  who  filed  a 
brief  as  cm/iciis  curiae  in  the  Oalchodl  v.  Paqypas  and  Brwuzhuvg  cases 
wliich  stated  there  should  be  an  absolute  privilege  in  the  field  not  to 
the  newsman  but  to  the  information  wljicli  is  the  public's  iirformation. 
I  don't  consider  this  a  privilege  to  the  newsman . 

Senator  Eimx.  I  have  often  said  that  I  thought  'ihe  first  amendment 
was  put  in  the  Coiistitutioii  for  two  purposes — one. of  them,  a  philo- 
sophical purpose  to  make  Americans  free  from  tju-anny  over  the  mind, 
and.  the  second  was  to  make  our  governmental  institutions  function 
properly.  I  tliink  that  the  freest  possible  flow  of  information  through 
the  news  media  is  essential  to  accom]:)Hsh  both  of  those  purposes. 

M7\.HANfiON.  I  have  lived  wry  life  with"  that  belief,  Senator. 
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Senjitov  Ekvin.  Thank  you  very  nuicl\.  T  jippvocitito  very  mucli  yowv 
fine  couti'ibution  in  this  ai'ea. 

[Tlie  prepared  statement  i'ollo\vs:] 

S'l'.NTK.MK.NT  UV  .STAiNKUKI)  SaHTII,  IMuOSlDKiNT,  A.MKIllC.NN   NkWSI'AI'KH  I 'UHM S  11  KHS 

AWS()C1A'1'H)\ 

^fr.  Clininnnii  juid  iiiciiihcrs  of  l.lio  siiln'ominil toe,  tlie  Ainrricaii  Xo\vs]);ip<m- 
IMihlisluM's  Association  wolcoiiu's  tlip  opportunity  to  appeni-  bdt'orc  tliis  Siil>- 
coiniiiittoc  to  stntc  our  views  on  tlio  iiiiportnut.  luntlcr  of  protticting  ml'w.shkmi'.s 
Kourocs  of  iiifoniiatioii  and  iiisuriiis^  t.lio  free  How  of  iiil'oriiintloii  to  the  Aineriunn 
I)1iI)1Il'. 

My  iiniiic  is  Stanford  Sniitli.  I  niii  President  and  Cciicrnl  ISFnnn.wr  of  ANTA 
w\{\\  l\etid(iujirters  in  ResVon,  Virginia.  I  uin  ncconipaniod  by  AN1*A  General 
Coniisel,  Arllnir  B.  Unnaon.  ANt^A  is  a  non-profit  nssociation  wliose  nionilters  are 
t.lie  owners  of  more  tlinn  3,0S0  dnily  newspapers  representiiiji^  more  tlian  !)0  per 
cent:  of  tlie  total  U.S.  daily , ncwsj)ai)er  eirenlation.  Onr  a.s.sociation  i.s  eoneoriied 
with  all  matters  of  gpiioral  significance  to  tlie  profcs^sioii  of  jonriiali.siM  and  tlie 
daily  newspaper  i)nblisliing:  bnsiiios.^.  The  issue  before  yon  today  is  fniidann?ntal 
to  the  i)r(?ss  and  the  public  interest  and  we  support  yon  in  conducting  these  nmst 
iinjiortant  henring;s. 

Oentlemen,  the  heart  of  the  matt:er  is  this:  docs  tln^  ])ross,  in  J^oiuj;  about  tlu^ 
luisiness  of  keGpiuiLf  the  people  informed,  have  the  right  to  refuse  to  disclost; 
sources  of  information  when  a  newsman  secures  such  information  onjy  after  a 
l)roniise  of  anonymity  to  the  sonrce?  "Do  nowsnien  and  their  omi.»loyers  have  the 
right  to  refnsc  to  submit  to  subpoena  of  internal  moniorandn,  reporters'  notes 
and  other  nnpnblivSlied  material  for  (;lie  same  reason? 

W(i  believe  the  news  media  do  liavc  such  a  right  and  that  the  public  interest 
retpiires  it.  We  contend  tliat  tins  right  exists  nndcr  the  Coustitution,  and  we  so 
argued  in  our  amicus  curiae  brief  to  the  U.S.  Supreme  Court  in  the  Jiranzbiirg, 
Caldwell  iinrt  Papi)as  cases.  Unfortnnat:cly,  the  Court  held  otiicrwise  and  invited 
lis  to  come  l>cfore  tlie  Congress. 

^J'lic  Court  said  the  Fir.st  Amcndiuent  in  no  way  anlomatically  shields  news- 
men from  snbiJoena.  The  5-4  decision  also  said  ''Congress  lias  freedfin  to  deter- 
mine wbetJicr  a  sfjitutory  newsman's  privilege  is  ncccs.sary  and  desirable;  imd  to 
/(ffihiun  sfavdarOfi  and  rules  as  narnnv  or  Vroad  as  deemed  neccssarj/  in  addres.s 
the  (.'vil  discerned  and,  onnally  important,'  to  rc-fasbion  those  rnlos  a.s  experience 
irom  time  to  time  may  dictate." 

As  a  result  of  studies  and  continuing  consultations  wit,h  ot.lier  newspai)er  and 
broadcast  organi'/ations,  tlie  ANPA  Board  of  Directors  on  December  1.  3972. 
voted  to  support  Federal  legislation  wliicli  would  afford  unqualified  privilege 
from  subpoena  of  rejiorters  and  unpublished  news  media  materials  in  both  Fed- 
eral and  state  proceedings.  Our  Board  of  Directors  adopted  thi.s  jioliey  position 
only  after  devoting  many  liours  of  study  to  this  problem  over  the  past  three 
years. 

1  believe  you  will  want  iis  now  to  go  into  further  detail  about  how  and  why 
t.bis  policy  decision  was  readied.  To  do  so  we  nnist  briefly  place  in  its  historical 
perspective  the  American  concept  wbicli  provides  for  a  free  How  of  information 
to  the  public. 

Wliat  we  are  discussing  licrc  i.-i  tlic  iniblic  interest  in  protecting  the  right  of  tlie 
press  to  operate  in  an  atmosphere  free  from  intimidation,  free  from  the  threat 
of  incarceration  and  free,  most  of  all,  to  accomplish  its  function  of  informing 
the  people. 

In  i)revious  te.stimony  before  tbi«  Senate  Subconmiitlec  I  discus.^od  the  Iiis- 
toi'ical  baeUg round  of  liow  the  operation  of  a  free  i^ress  came  about  in  this  eoini- 
try,  so  I  will  not  repeat  that  liistory.  Suificc  it  to  say  we  all  understand  tiiat 
when  tJie  franiers  of  onr  Constitution  drew  up  t:liat  great  document  tliey  bad  in 
mind  the  establishment  of  a  press  that  was  free  from  the  threat  of  government 
sanction  and  free  to  report  to  tlie  people  information  wliicli  all  Aniencans  have 
a  right  to  know. 

It  is  important  to  point  out  again  tJiat  the  original  idea  for  a  free  press  in  this 
country  came  not  from  those  in  the  publisliing  business  but  from  persons  ia 
various  walks  of  life  wlio  knew  the  dangers  to  all  individual  liberties  if  there  is 
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110  t'roedoiii  of  tlie  press  ov  freedom  oL'  speech.  AVe  must  stress  tliis  point  time  ;nul 
Uiiio  Jigiiin.  I'^reedom  of  the  press  does  not  estiihlish  a  privileged  class  for  those 
who  dissemimite  news,  jis  some  have  siijjgested,  but  rather  it  is  essentially  for  tlie 
b Client  of  all  the  people.  Only  the  Congress  can  deal  witli  this  proI)Iem  now. 

Ti}e  laiiffuaj^e  in  the  Supreme  Court  decision  played  an  inipor(.int  part  in  our 
deliberations.  It  enabled  us  to  get  i)ast  tlie  argument  tiiat  we  sliould  not  seel< 
legislation  but  instead  should  rel.v  on  tlie  courts  or  on  tlie  vague  protections  ol" 
**jmb]ic  op i  11  ioji."  It  is  far  too  late  for  that. 

Tlie  binguage  of  tlie  Sui)renie  Court  also  Iielpod  load  us  to  tlie  conclusion  that 
an  imqualiiied  privilege  law^  is  appropriate.  There  is  no  consensus  among  media 
iwocutivos  on  just  wiiat  qnalilications  would  be  appropriate  in  a  qualilied  priv- 
ilege bill.  Some  wlio  initially  favpred  sucli  u  bill  have  recently  revised  tiieir  views. 
Many  feiu*  tliat  any  uttempt  to"  itemize  t,he  qualillcatious  w'onld  actually  cause 
more  con t rove r.s.v  and  more  litigation  and  tJiat  .such  ciualificatious  would  them- 
selves l)e  a  limitation  on  freedom  of  t lie  news  media. 

^\*e  reeogni/.e  tliat  some  fear  an  unQualified  privilege  would  lead  to  abuses 
by  tlie  media  themselves.  We  believe  tliose  fears  are  groundless,  ir'urtliormoro, 
the  Supreme  Court's  language  clearly  invites  t lie  Congress  to  enact  legislation  "as 
narrow  or  as  broad"  as  it  deems  necessary  and  '*to  re-fasliiou  tliose  rules  as  ex- 
perience .  .  .  may  dictate/*  If  you  enact  nu  unQualilied  privilege  law  and  tlien; 
should  be  fdnises  (wdiich  we  do  not  l)elieve  would  occur),  you  could  then  emict 
whatever  amendment  was  needed  just  as  the  Sui>reiue  Court  has  suggost(Ml. 

What  w  e  are  stating  then  is  that  the  Congres.s  should  act  boldly  on  this  legis- 
lation which  is  so  vitally  nec(?ssary  at  this  time. 

Since  our  testimony  iu  1971  and  aft(u»  the  Supreme  Court  decision,  ANTA  has 
eoiiliuued  to  pUiy  the  leadership  role  in  i\  series  of  meetings  with  representatives 
oC  many  other  organizations  that  had  expressed  an  interest  in  helping  solve  these 
prol)ienis.  We  invited  all  such  organizations  to  i>articipate. 

In  eluded  in  tlujse  consultations  were  the  American  Society  of  Xewsi»ai)cr 
Kditoi's,  Signui  .Delta  Chi  professional  journalism  soci()ty,  the  National  Asso- 
ciation of  Broadcasters,  National  Inroad  casting  Company.  Columl»ia  Broadcast- 
ing System.  Uadio  and  Television  News  Directors  A.ssociatiun,  the  Ne\vsi>ap(u- 
Guild,  the  Association  of  American  rul)Iisli(M*s  (book  publisiiers).  the  Reportei*s 
Conmiittee  for  Freedom  of  the  Press.  American  Civil  Liberties  Union,  and  the 
organizations  involved  in  the  three  eases  wliicb  went  to  the  TJ.S.  Supreme  Court. 

On  August  31,  1972,  AN  PA  issued  a  study  of  legisbitioii  then  pending  in  the 
02nd  Cop.gres.S  which  dealt  with  this  issiu^  We  bav(;  supplied  copies  of  that 
study  for  your  consideration.  This  study  became  one  (»f  the  basic  docimients  in 
our  consultations  with  oth(?r  media  organizations. 

We  then  issued  a  detailed  analyis  oH.  the  existing  shield  laws  of  IS  states. 
That  .study  was  couiplet-(?d  in  November  of  last  year  and  has  been  recently 
up-(hited.  r  also  offer  tliat  study  for  your  consideration. 

J^otli  of  these  studies  served  to  demonstrahj  tin;  comi»Iexity  of  the  problem 
to  t  he  other  media  orgauiwitions  i»arl  icipating  In  (uir  consultations. 

Ouv  purpose  was  to  ascertain  opinion  (ui  what  form  of  legislation  should  b(; 
sui)i)orted  or  proposed.  The  original  group  eontinm^d  its  coiisultatious  and  then 
designated  two  sub-groups  to  draft  a  sugg(^sted  f(»rin  of  I(\i,nsIation.  Thes(»  sub- 
groups met  on  several  occasions  and  finally  a  draft  lull  was  prepan^d.  We 
submitted  that  draft  bill  to  you,  Mr.  Chairman,  by  letter  on  Decciinber  30,  .1072. 
It  is  now  before  you  as  S.  3oS  by  S(inator  Ahiu  Cranst(m  of  California. 

The  ANPA  .spocilically  cndors(?s  and  urges  approval  of  that  P»iII. 

Gentlemen,  if  yon  qiinlify  such  legislutioUj  what  y(ui  really  wo\dd  i»e.  saying 
is  that  the  people  could  be  informed  only  in  certain  eases.  And  those  certain 
cases  are  tho.se  which  tlui  government  allow.s  the  press  to  report  about.  We  tiud 
this  type  of  situation  to  be  truly  intolerable. 

The  Question  has  been  raised  of  what  would  happ(m  in  times  of  national  crises 
or  in  cases  of  national  security.  We  should  all  remember  that  the  hi.story  of 
World  \\'ar  II  was  an  outstanding  denionsl ration  of  the  wdllinguess  and  ability 
of  the  i)ress  to  cooperate  with  the  goverument  when  necessary  to  achieve  a  satis- 
factory balance  in  rejiorting.  But  wdiere  the  com-ts  or  the  prosecution  iiitond  to 
use  the  press  as  an  investigative  arm  or  to  gather  testimony  during  so-call(*d 
"lishing  expeditions,"  then.we  believe  the  line  has  to  be  drawn. 

Another  important  asj)ect  to  our  j)roj)osed  measure  is  that  it  guanintc^c.s  pro- 
tection at  both  of  Federal  and  State  level.  I  believe  that  information  on  the 
complexity  and  diversity  of  pvcseut  stuto.  statutes  and  the  fact  that  32  states 
lack  any  protection  at  all  justifies  this  section  of  the  Bill. 
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0\iv  ii\m\y  of  lliu  IS  stat.o  Ijnvs  was  C(nni)letuly  o!)J(jctivL'  in  ii:Uurr.  AVo  set 
'About:  to  simply  (lot nil  IIkj  Iii^li  iJoiiits  ot  ojuih  slalulu  rjillicr  tluui  to  (IoUm-iihuo 
Itio  siMtutc's'  ofTuctivoiiu.ss.  What  wu  CoiukI  was  li  luunlxn-  ot!  i!<)mi»k»x,  ofUiii  vj\i;u(s 
riilos  )>y  wliicli  iiuwsiiiou  wen;  i^'ninlud' oitlior  absolute  or  (lunliliecl  iiriviU'go  in 
It'stiiiuniy  iK't'oru  a  uourr.  In  soiiio  tjjises  wlioro  st"a(us  claiiucd  to  ijravi(l(j  "al)so- 
liito"  protuct  ion,  that  prcttcciioii  idotl  only  In  tlio  so\ircu  of  iiit'oriiuition  Init; 
not",  to  1:1  lu  int'ontiutioii  a  iil»wsi)lm'Soii  may  )iaVL»  gatliort-d.  Additioniilly,  \V() 
discovered  u  variaiiue  in  turnunolo^y.  \\hi\l  the  torni  **uevrsmMn"  ^Y^^s  fonstv\iod 
(.0  niojiu  in  one  stiite  ^vas  not;  nucessarily  similar  in  anoMier  st^ale. 

Ill  for  mat  ion  snp]>liod  to  you  II  k;  JJopartniuiit  of  Justice  and  sul)S(Miuently 
hrniighl;  up  to  dn!o  t)y  the  J!)ei)artnient  .showed  (hat:  the  J:)epartmeiit  was  asked 
on  lij  occasions  in  the  last  two  years  to  issue  sul»p()(.'nas  to  obtnin  reporters' 
notes,  nances  ol!  conlidential  son r cos  of  broadcasters*  li lined  onttakes, 

^Ve  also  know  there  have  been  many  more  snbpO(Mia  attempts  at  llie  stale 
level.  The  Freedom  of  Iiifoniuition  Committee  of  the  Associated  Press  ^lanaiiinj;" 
Editors  Association  is  now  coudiietinj^  a  state-by-state  survey  to  j^ather  detaikMl 
information  on  the  ininiber,  typo,  and  disposition  of  such  requests.  ANPA  and 
tlie  American  Society  of  Newspaper  Editors  are  cooijerathi?^  in  that  efl'ort,  AVi» 
have  also  made  inquiry  to  the  Attorney  General  of  each  of  the  GO  states. 

Some  persons  have  taken  tJie  view  that  since  the  nunihor  of  subpoena  attempts 
does  not  seem  numerous,  there  is  no  cause  for  aiarm  from  the  press.  TJio  fact  is. 
Mr.  Chairman,  that  any  subpoena  which  places  a  reporter  in  (he  po.sition  of 
having  to  reveal  his  .source  of  infarnivition  is  cause  enough  for  seriou.s  concern. 
If  only  one  stniree  dries  up,  then  (he  Amt»rican  people  Imve  lost  a  vital  part  of 
the  freedom  wliieli  was  promised  in  the  Constitution. 

Additionally,  the  erosion  of  this  freedom  do .^s  not  have  to  come  in  one  fell 
swoop,  but  rather  in  what  seems  to  be  smalls  insi^^nificant  .n mounts.  If  action 
is  not  taken  now,  this  country  may  some  tiny  wake  np  to  a  pre.ss  tliat  must  rely 
only  on  what  government  agencies  baud  out,  that  can  not  efTiK-'tively  investigate 
corruption  or  must  serve  as  a  governmental  investigative  agency.  That  situation 
is  certainly  not  desirable,  but;  it  is  not  ditlicnlt  t:o  conceive  in  today's  context. 

J 11  response  to  the  question  ".Do  retwrters  feel  in ti initiated  liy  the  threat  of 
subpoena?"  I  think  that  can  best  he  answered  by  stating  that  seve  nil  have  already 
been  .sent  to  jail  and  others  have  expres.sed  the  opinion  that  they  would  rather 
go  to  jail  tiieu  reveal  their  sources. 

But  I  submit  that  if  news  people  have  already  con.^iidered  tlie  iiossibility  of 
going  to  jail,  then  certainly  they  are  feeling  pressure  fi'om  some-quartci*s. 

I  I»elieve  that  if  we  start  with  the  premise  that  the  Auierican  pe^jple  are  en- 
titled to  know  all  the  information  that  is  available,  either  through  official 
channels  or  through  confidential  sources,  then  we  must  C(uiclude  that  the  vehicle 
used  to  disseminate  that  informatiou,  namely  the  press,  must  not  be  hindered  in 
gathering  thtit  infornuitiou. 

Beginning  with  the.  case  of  .Tohn  Peter  Zenger,  the  press  has  expo.sed  many 
misdeeds  of  both  political  and  civic  figures  andj  in  most  eases,  once  the  informa- 
tion was  known  the  citizenry  or  the  government  {icted  to  institute  reforms. 

This  is  an  important  function  of  the  press — to  seek  out  and  find  corruption 
and  to  bring  that  corruption  to  the  attention  of  the  America n  peojUe.  If  the 
people  decide  n(jt  to  act  on  the  infonnafion,  so  be  it.  But  first  they  must  have  that 
information. 

If  the  press  caii  be  constantly  subjected  to  government  harassment  and  threat, 
t  hen  the  people  can  never  be  tndy  aware.  When  we  ask  for  an  absolute  privilege, 
wlmt  we  are  tndy  seeking  is  a  reaflirmation  of  the  already  estal)Iished  riglit  of 
tlie  American  people  to  be  informed,  tlnit  right  being  embodied  in  the  First 
Amendniont. 

I  think  theixi  is  need  here  to  speculate  on  what  might  hap])en  if  newsmen  .are 
forced  t:o  operate  under  restrictive  codes  which  inhibit  the  gathering  and  dis- 
semination of  information. 

Tlie  i)ress  in  this  country  b-.s  always  idayed  tlie  role  of  the  transmitter  of 
informatiou  to  the  public.  Tl'.:^  is  its  d\ity,  its  obligation  and  its  sole  imrpose  for 
existing. 

There  has  always  been  a  common  understanding  that  in  order  to  accomplish 
the  task  of  reporting  news,  uiember.s  of  the  press  were  free  to  utilize  sources  of 
information  that  had  to  remain  confidential.  Only  recently  has  this  fact  of  life 
been  aggressively  challenged. 

Bocau.se  newsmen  h.'ive  been  ordered  into  court  or  ]>efore  other  governmental 
bodies,  because  sources  were  in  danger  of  being  exijosed,  the  proces.s  of  conduct- 


13G 


in;;  iuvi5StijXJitivv>  roimriiMj^  has  l)ooii  seriously  iuipaivod.  Souveos  Umt  wcic  pre- 
vioiisly  willing  to  give  rOportor.s  iiU'ormuliou  ure  now  hositaiit  bocau.so  limy 

'riu^sc  cii-ciiiushiiic'O.s  have  dcniiitely  diniiuislicd  tiio  rci)ortor's  rolo  in  uncovor- 
in^  int'orninl  Ion  on  crimes  or  other  misdeeds. 

lliil:  InrMuM*,  it.  is  the  eitizcns  of  this  conn  try  who  will  eventually  feel  the  t'fi\'ct 
on  what:  information  in  transmitted  by  the  media. 

ir  the  traditional  freedom  ol:  tho  press  is  eroded  and  if  the  poople  in  the  media 
nm  nnvatoned  witli  jail  terms,  tlien  the  outeomc  will  ho  a  country  whore  the 
p(M)plo  do  not  li;ive  all  the  inl;orniation  neces.sary  to  make  intelligent,  rational 
(Ui(MSions. 

"W'iuMi  I  iiad  the  privilege  to  appear  before  this  distinguished  Snh(U")nuintl:ee 
in  Oct  oho  r  oT  11)7.1.  1  elosod  my  testimony  witli  a  (piote  from  one  of  Ameri(;a's  most 
ominent  .Ini'ists,  ,Indge  I-ienrncd  Hand.  I  think  it  is  important  to  reiterate  what 
lie  said  hocanse  his  words  have  sueh  a  proCouud  meaning  to  this  paramount 
issue  wliich  faces  the  American  people  today.  Judge  Hand  said  of  the  First 
Amendment  that  it  res  apposes  that  right  eon  elusions  are  more  likely  to  he 
gvithorod  out  of  a  nudtil^udc  of  tongues  than  through  any  Rind  of  authoritative 
sohietion," 

"To  many/'  Judge  Hand  wrote,  "Uiis  i8,  and  always  will  he  folly;  but  we  havo 
staked  upon  it  oar  all," 

Mr.  Baskui.  Mr.  Oluiirinaii,  our  last  witness  today  is  Prof:.  Yincc 
J>lasi  of  Hio  UMM'er.sit:y  of  jMidiigafi  Law  Sciiool,  He  is  the  auMior  of  a 
ro])ort,  callotl  '^Pross  t^iil)poeiuisr An  Empirical  and  Legal  Analysis/' 
im'olvod  with  jM'osssnbpenas. 

Senator  TlTiVXkv.  Mr.  I^ltisij  it  is  a  great  plensiire  to  liave  you  liere. 
You  are  a.  reeoguized  scliolar  in  this  diva  and  I  aui  looking  forward 
to  iioai'ing  your  tostiniony. 

STATEMENT  OF  VIHCE  JBLASI,  PEOFESSOE  OP  LAW,  THE 
UNIVERSITY  OF  MICHIGAN  LAW  SCHOOL 

Mr.  Bl.\si.  I  will  keep  \\\y  remarks  very  brief. 

In  tlic  last  few  years  I  have  studied  this  ]n*obleui  in  considerable 
detail.  I  have  interviowed  Petei'  Bridge  and  Earl  Ctvldwell  and  IVdl 
Farr  and  Paul  Bi-an/burg  and  many  of  the  other  reporters  ^'ho  have 
been  subpenaicd.  I  have  done  a  number  of  survej^s  and  I  luive  written 
('xtensi\*ely  on  the  eonstitntional  issue  and  am  now  in  the  process  of 
(h'afting  a' shield  law  for  the  Conferonc-e  of  (Joinniissnoncrs  on  Uniforui 
State  Laii'S  at  Mie  State  level,  so  on  any  of  these  (piestions  T  would  be 
glad  to  olfer  you  my  observations. 

Senator  Tunniov.  Cf)uld  I  ask  yon,  are  your  ideas  contained  in  any 
of  the  bills  before  the  committee? 

Mr.  Bi:.'\sr.  Well,  I  have  w^ith  me  the  most  recent  draft  which  I  have 
(lone  for  the  commission.  It  is  my  owjv  work.  It  is  not  a  consensus  they 
have  reached,  but  it  is  a  current  draft  in  ]}rogress<  I  have  provided 
the  committee  with  copies  of  that.  Tliat  obviously  is  tlie  most  pre- 
cise statement  of  my  views.  I  find  that  among  tho  bills  that  have  been 
submitted  that  I  have  had  a  chance  to  study.  Senator  Weicker's  bill 
comes  closest  to  my  views  and  the  testimony  Senator  Eagleton  gav« 
this  morning  comes  very  close. 

Essentially,  I  ^vould  make  two  basic  points.  First  of  alb  the  dis- 
tinction between  investigative  proceedings  and  adjndicative  pro- 
ceedings to  mo  is  critical.  I  do  think,  as  Senator  Eagleton  has  testllicd 
and  Senator  Weioker  has  ])roposed5  that  an  unqualified  i^rivilegc  for 
investigative  proceedings  is  necessary.  Second,  when  you  get  to  ad- 


137 


judicative  procecliii'cs — and  licrc  I  would  also  ijidudc  «oinc  {igeiicy 
enforceineJit  prociiediiigs — wlioii  you  get  there  I  tliink  some  qunlili- 
catioiis  ai'C  appropiiatc. 

The  secojid  po\\\t  picks  up  on  remarks  yon  were  making.  I  do  think 
more  attention  sliould  be  paid  to  procedures.  I  luive  tried  to  tighten 
up  (lie  stnndards,  but  1  do  tliinic  ^vheu  it  comes  time  to  mark  u[)  the 
bill  tliat  you  should  spend  a  great  deal  of  your  own  time  ou  pro- 
cedures, such  as  exactly  wlieJi  appeals  juay  be  takeji,  oji  whom  arc 
tlie  various  burdens  oi  proof,  and  things  of  Miat  sort,  I  liave  tried 
to  do  tliat  witli  tliis  bill  I  have  given  to  you. 

Senator  Tunxkv.  I  Ovnk  it  ^vould  be  appropriate  to  luive  your  l^il] 
or  ])roposal  iiicluded  in  the  record  at  this  point, 

j\i  r.  liLAsr.  It  is  only  a  working  paper  at  this  stage.  The  eonfereiice 
oi'  Commissioners  o]i  Uniform  State  La^vs  will  be']niblisliing  a  first 
public  dra.ft  for  proposed  hearings  in  Washington  later  this  month. 
I  gatlicr  [he  record  M'on't  be  made  ]Md)llc  at  this  point. 

Senator  Tu-xxki',  Would  yon  care  to  summarize  at  tJiis  time  llie 
l)rovisioii3  that  you  liavecojitainod  in  tliis  draft? 

'yiv.  Jlr.ASi.  Surely. 

Fii'st  of  alij  I  think  that  it  is  ])rimai-ily  a  specialized  segment  of 
jourjuilism,  a  profession  that  is  aJl'ected  in  quantitative  terms  by  tlie 
subpena  threat  and  this  is  investigiitivc  reporters.  Also  the  harm 
is  not  so  much  in  getting  . a  particular  scoop,  it  is  in  the  number  of 
sources.  What  ]iev\-smen  need  is  to  be  able  to  talk  to  tlie  ranlc  and 
file.  So  I  M'oiild  Jimit  the  privilege  to  those  reporters  who  can  state 
under  oatli  that  the  iiU'qrmation  in  question  could  be  obtahied  only 
by  rcLiching  an  understanding  with  tlie  source  that  the  contents  of 
the  iivl'ormatton  or  identity  of  the  source  would  not  be  disseuiinated  to 
the  public  or  that  ,serious  liarm  to  an  ongoing  source  relationship 
would  result  if  the  information  ^vere  disclosed. 

Then  I  vrould  \vord  the  exceptions,  which  would  only  apply  in 
ad  judicative  proceedings  to  require  the  party  seeking  evidence  to  prove 
by  clear  and  convincing*  evidence,  one,  that  it  is  highly  probable  that 
the  p]'ofessioual  dissemimitor  of  infoi'iuatioji,  that  is  the  term  I  would 
use  rather  than  reportei',  could  give  valuable  evidence  which  is  rele- 
\  ant  to  a  significant  issue  in  the  proceeding,  and,  t\vo,  the  party 
seelcing  evidence  Inis  expended  a  .substantial  amount  of  time  in  iii- 
vestigating  all  other  sources  of  information  relevant  to  the  issue, 
and  three,  it  is  csj)ecially  important  that  the  professional  disseminator 
of  information  give  e\vidence  because  either  (a)'it  is  more  likely  than 
not  tliat  the  professional  disseminator  of  evidence  can  give  evidence 
that  is  more  important  to  the  determination  that  all  the  other  evi- 
dence available  fi'om  other  sources,  or  (b)  the  issue  to  ^vliich  the 
evidence  is  relevant  is  so  important  and  so  closely  contested  that  a 
just  resolution  of  tlie  adjudicative  proceeding  would  be  impossible 
unless  the  professional  disseminator  of  information  is  required  to 
give  evidence.  That  is  how  I  would  word  the  standard  at  this  stage. 

There  is  one  other  j^ohit  if  I  can  mention  it.  There  has  been  a  good 
deal  of  talk  about  wiiether  the  privilege  should  apply  to  the  states  or 
not.  I  must  say  that  my  first  reaction  oji  this  sevej^al*  months  ago  was 
pro])ab]y  that  it  should  not,  that  there  was  some  doubt  about  consti- 
tutional 2:)0\ver,  I  remember  I  was  talking  to  one  reporter  and  he 
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.sii^^i:csttHl  liow  about  tlic.  Coniiiicrc'e  t -hiust?  as  a  source  of  power  and 
I  said  I  gutiss  you  cau  nuikc  anytliing  conic  under  tJie  coiuniGi'cci 
])owor.  I  didn't  ihmk  it  u  very  good  basis  for  tlie  Ci\'il  Rights 
Act  of  J5H>4. 1  don't  like  the  idea  of  manipulating  tJie  Connnerce  Clause 
in  that  way. 

I  Inive  lmd  a  series  of  discussions  with  a  number  of  leading  consti- 
tutional scholai'S  around  tlie  conntry  and  it  is  funny  liavv  often  the 
following  reaction  takes  place.  Wc  sny  what  about  tlie  Commerce 
Clause  and  we  stait  to  iliink  about  it  and  we  realize  that,  No.  K  iii 
terms  of  ^oods  ca*ossing  state  lines  it  is  clear  this  is  more  of  a  Com- 
merce Clause  problem  tluin  nuiny  of  tlie  economic  problems,  ^Vheu 
one  person  cau't  get  a  story  in  one  state  you  and  I  are  aii'ected  and 
there  is  a  Viivy  strong  Federal  interest  it  seems  to  mc  in  protecting 
the  flow  of  information  because  decisionmaking  at  the  Federal  level 
depends  upon  tlic  work  of  investigative  reporters  around  the  country. 

I  feel  vei'y  strongly  that  the  privilege  slionld  cover  the  states  and 
would  be  upheld  by  the  Siipveme  Court  if  it  were  challenged.  It  would 
put  me  out  of  business  with  the  Unifoi'ui  State  Law  Gonunission,  but 
tiiat  is  okay. 

vSeuator  Tukxky,  That  is  interesting. 

Do  you  have  any  information  which  would  indicate  whether  those 
states  that  liave  ncM-smen's  privilege  laws  whicli  are  of  an  absolute 
nature  have  been  hindered  in  the  so-called  search  for  the  truth?  Do 
we  knoAv  of  instances  where  newsmen  have  invoked  the  privilege  in 
trials  in  State  courts  in  such  a  manner  as  to  hinder  the  judicial  process? 

Mr,  Blast,  Certainly  not  in  a  quantitative  sense.  There  are  partic- 
ular instances  wdien  a  paiticular  party  in  a  dispute  woidd  like  to 
siibpena  a  reporter  and  under  an  absolute  privilege  cannot  do  so.  But 
if  you  are  talking  about  any  overall  hindrance,  any  quantitative  fact, 
I  think  there  is  none,  A  number  of  prosecutors  1  interviewed  on  this 
problem  said  they  thought  on  the  whole  the  privilege  helped  then) 
for  a  number  of  reasons.  One  was  that  before  this  became  such  a 
.symbolic  issue  there  was  a  great  deal  of  cooperation  among  reporters 
and  law^  enforcement  authorities,  a  great  deal  of  voluntary  cooperation 
and  as  a  re.snlt  of  all  the  subpenas  that  have  been  thrown  around  in 
the  last  couple  of  years  that  cooperation  has  fallen  off  dramatically, 
and  the  second  is  prosecutors  as  well  as  others  get  a  great  deal  of  .their 
leads  from  good  investigative  rcportei^s,  particularly  when  you  are 
talking  about  cracking  the  subcultures,  which  are  very  hard  to  in- 
filtrate or  learn  about, 

I  think  on  the  whole  that  you  really  camiot  say  that  in  any  sense 
that  la'w_  enfoi'cement  or  other  interests  would  be  largely  affected. 
In  fact,  if  I  \yere  a  district  attorney  I  wouldn't  spend  a 'minute  of 
niy  time  ligliting  this  kind  of  privilege  bill.  I  think  of  individual 
situations  with  a  particular  person  involved,  that  is  why  T  don't  think 
it  ought  to  be  absolute. 

Senator  Titxxkv,  But  your  information  is,  in  talking  to  distinct 
attorneys  and  pro.secutofs,  that  no  States  where  they  have  an 
absolute  privilege,  that  law  enforcement  has  been  ad\**antaged  or 
disadvantaged? 

jMv.  Blast.  I  think  that  is  T^ight.  I  think  the  same  advantage  to  la^v 
enforcement  could  come  from  qualified  privilege.  Again,  if  you  pick 
up  on  the  emphasis  that  you  suggested,  the  real  problem  is  the  niunber 
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ol'  sub]H'niis.  I  t  you  Ciiii  g-ivjitly  reduce  tlie  nuinlmr  of  subpoiuis  (o 
I'l'poitei'S  iind  other  dissi'iiiinators  of  iiifoi-iniU ion,  llu'.  ])robliMn  would 
b(i  iilioviatod.  TIum'O-  would  hix  voi'y  few  in  whicli  thviw  is  evidence  to 
liC  luid  tl\iit  is  critienl.  The  uuuihcM'  would  he  so  suiull  luul  the  <-liniiite 
of  anxiety  and  tlie  feiirs  of  sources  would  Ix*.  niiniinal,  it  seoins  to  lue* 
Senntor  Tuxxkv,  WJiat  about,  libel,  would  you  ijrant  an  exemption 
for  libel? 

jNlr.  P>],Asr.  Libel  is  very  troublesonie.  I  would  not  <^'raut  a  blanket 
exemption.  I  tliiJik  the  testimony  'Mv.  Hume  gave  is  persuasive.  I  do 
think  that  the  eoiubimition  of  the  A'ew  York  'J'lmcs  privi]e<>-e  and  a 
newsman's  j)i'ivilege  to  gather  can  be  detrimentalj  I  think.  If  indeed  it 
is  impoi'tant  to  prove  actual  malice  and  .you  have  no  way  at  getting 
at  the  source,  that  is  too  much  of  .a  privilege.  So  the  problem  is  trying 
to  s])ecify  those  libol  cases  where,  No.  1,  there  is  defamation  and, 
Xo.  2,  there  is  a  substajitial  chance  of  proving  there  will  be  disregard 
sliown.  It  is  vej-y  hard  to  do  that.  It  is  very  hard  to  establish  whether 
it  is  true  or  fai.se  without  getting  at  the  source. 

One  suggestion  made  in  the  Yale  Law  Jou^'nal  is  that  the  inquiry 
should  be  broken  dow^i  into  two  steps;  first,  did  the  article  refer  to 
die  plaintitr  and  was  it  defamatory  and  damagi?ig,  and  once  yon  have 
established  that  then  you  can  get  to  talking  about  the  New  York 
Times  problem,  auxl  then  at  that  poiJit  you  may  be  able  to  divest  the 
privilege. 

I  have  drafted  tlie  current  statute  without  breaking  do wm  the  inquiry 
into  t-Avo  steps  because  it  is  very  hard  sometimes  to  know  whether 
you  want  to  go  to  tiial  on  the  issue  as  a  lawyer  if  you  have  no  idea  of 
Avhetlier  you  will  be  able  to  discover  the  source  eventually.  But  my  own 
tliinking  has  been  changed  a  little  bit  by  what  Mr.  Hume  said,  and  I 
want  to  go  back  and  I'eclraft  my  pi-ovision  as  it  applies  to  libel. 

Senator  Tuxxky*  You  can  imagine  the  problem  that  those  of  us 
sitting  up  hei-e  liave  of  trying  to  draft  legislation  when  sncli  an 
eminent  authority  as  you  says  tlnit  perhaps  his  mind  has  been  changed 
by  testimojiy  that  he  heaixl  today. 

Mr.  Blasi.  It  has  been  a  fascinating  problem.  I  have  been  living  with 
thi"^  for  3  years  and  I  must  say  it  has  seemingly  endless  dimensions. 

A^hat  I  would  like  to  do,  if  you  wo'uld  lie  interested — I  have  found 
that  tliis  committee  which  I  am  Avorking  with,  an  appointed  committee 
fi'oin  the  mufoinn  state  law  commissioners,  is  extremely  good,  I  am 
generally  cynical  about  comniittees.  But  this  is  one  in  which  there 
I'eally  has  been  a  tremendously  valuable  exchange  of  viewpoiids  and 
technical  drafting  suggestions. 

I  would  like  to  send  yon  our  more  rci'ent  drafts  as  they  are  made. 

Senator  Tuxxky.  The  snbcoinmittee  would  be  happy  to  receive  them. 

As  I  understand  your  answer  with  regard  to  libel,  you  tend  to  agree 
witli  the  (Jevvantes  decision  and  the  rule  of  law  amiounced  in  the 
Cervantes  decision? 

Mr.  Blast.  Yes.  I  do.  Again.  I  would  like  to  ponder  more  into  draft- 
ing, but  I  agree  with  the  basic  idea  of  Mr.  Hume  suggested  tluit  a 
bhuikefc  exemption  would  be  terrible.  Libel  suits  could  be  used  to  smoke 
out  a  source.  Tiie  goal  should  be  try  to  find  those  few  cases  whei-e  tliere 
i'eally  is  a  good  chance  that  thei'e  was  a  defamation  and  there  was 
reckless  disregard.  How  to  do  that  is  very  diflicult.  The  general  stand- 
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iinl  oj-  my  slntiite  I'or  nil  adjudicalivo  siluatioJis  would  i)robiibly  bo 
oiH?,  butlVliink  it  could  probably  be  improved. 
[Tlio  prepared  statement  follows :] 

l*ui.:rAJa<i)  Rkmauks  01^'  Vinck  Blast,  I'hofkssor  oi'  Lanv;  Tiih  UiMViiusiTY  ov 
Michigan  Law  Soiiool 

First,  lol.  i\ui  tliniilv  .vnu  tor  iuvUiu^i!;  mo  (o  IcsliTy  hol'oro  you. 
I  liiivii  spout  tliL»  imst  two  years  ytiulying  lliiy  problom  luiii  havo  writtcMi  a 
I(Mi.ij:thy  ro]U)rl:.       wliiuh  I  uiuIlm-sIuucI  ot  you  liiis  11  001  ►y,  juul  uauicroiis 

artiL-l(».s  <.iii  ilio  subject.  CurrL»u(Jy,  3  nm  tiie  Uoporftn*  tor  tlio  UiiiCorai  Law  Coui- 
inissioiiors'  (.■oiiiMiil  toL*  ou  :i  Unit'ona  Evidoiitiary  Privilfgo  for  Professional  Bib- 
.sotuiuMtur.s  of  .Iiitoruiatioa.  In  this  C!ii):iLMty  1  liuve  btjoii  dot;  ply  in  vol  veil  iu  Uraft- 
Uij^  n  shield  hiw  for  mwl»  at  the  slate  ivvcl,  the  most  roecnt  dm  ft  of  whicli  1  huve 
iiieludtMl  ns  an  j>ppt»iulix  to  uiy  rouiarks. 

Ill  luy  oi>iiiion,  two  i)ritieiinil  value  judLCiuonts  sliould  inform  your  doli])oni' 
ti(jus.  Tlie  first  is  tliat  [n-ofessioual  tlissouiinators  of  iuforniation,  like  virtually 
all  oilier  eitizeiis.  shoiikl  luive  to  give  evixleiiee  iu  tho.so  rare  instances  iu  wliieli 
they  possess  inforiuation  that  Is  eleaWy  indispensable  to  a  fan-  adjudication  oC 
a  speeilic  di.spiito.  The  soeond  is  that  wlieu  the  value  of  a  profes.^:it»ual  dissemina- 
tor's evulenee  is  marginal,  specuhitive,  or  questionable,  lie  should  not  bo  required 
to  disclose  (ho  iul'oriiialion  if  his  doing  so  1  night  render  him  less  elfeirt.ive  in  pro- 
viding iuforniation  to  the  pabUe. 

In  altemi>iing  In  inipUmient  these  value  judgtutMits,  1  rt»eoiuniend  tliat  yon  draft 
your  statute  with  lliroe  eritical  distiiietions  in  mind.  I'irst  is  (he  distinction  lie- 
tween  (hose  i)rol!t»sskniaI  disseminators  of  information  who  require  a  iiu'asnre  <>f 
iiinunuily  from  su l>i)oeiias  in  order  to  function  effectively  and  the  vast  majorily 
:)t'  iuff.irnianoii  j]issemiuat(jrs  who  ne('<l  no  such  in-ol  (-ction.  The  second  disliuctitai 
is  betwoeu  adjudicative  proceedings,  \vhi<:li  (U-<iiuari]y  call  I'or  specilic  cvidem.'c 
Oil  i>arti<Mnar  iM)iu(s  that  are  in  <lisput<',  and  iuvesligati v<!  pruci»(?(liugs.  which 
lypicaily  range  wulely  and  eiiii)loy  informal  i)ro<-cdiires  in  qm^.'-'t  of  <lata  <»f  a 
more  general  iialtin'.  Third,  tliero  is  tin*  distinction  between  subpoenas  thai  are 
sought  as  M  last  L'cs(u't:  in  etnupening  circnni stances  aiid  those  the  arc  Veqnesied 
fiu*  exploralory  or  vindictive  piirpos(*s  or  out  of  sheer  laziness.  I\ly  own  judgment 
is  t  hat  a  (lualified  ju  ivilege  which  i.s  fasliione<l  around  tlie.se  three  dist  ind  iiais 
will,  contrary  to  some  puliHc  assertiou.s,  malic  a  substantial  cfmtrb,ation  to  tlu.' 
How  oi'  inl'ornial  ion  to  theinildic  arul.will  still  h'avo  room  for  tlioso  few  subprieuas 
whi<-]i  .servo  legitimate  and  overriding  ovideuiiary  needs. 

With  regard  to  the  lirst  distinction.  1  do  nut  believe  tlnit  you  ought  to  singi(i  • 
cKit  ••newsmen"  for  the  bene  lit  of  your  ])rivilege.  It  is  true  that  Journalists  will 
donhtl(!ss  be  the  priuniry  beneiicia ries  and  that,  cm  the  whole,  jouruaUsls  have 
more  to  d<i  with  the  ilow  of  information  to  the  public  than  do  most  sciiohirs, 
.  pamplilet(;ors,  or  touring  leetnroi-.s.  lint  the  quality  oi:  the  information  that  ulti- 
luately  reachc»s  yon  and  lue  depemls  also  on  the  work  of  these  other  disseminators, 
particidarly  since  the  facts  they  loaru  and  the  viowijoints  tliey  develop  freciueiilly 
are  i)assed  a  long  to  us  via  the  press.  'J'h  us,  from  the  standpoint  of  (ho  flow  of  in- 
formation to  the  public,  which  is  the  i)erspeetivo  from  which  this  legislation 
nnisl:  be  viewed,  it  wonld  be  desirnl)lo  to  include  all  tho.so  dis.soniiuators  of  inl'or- 
nmtiou  whose  capacity  tu  function  is  impaired  by  (ho  subpooiia  throat.  The  prob- 
lem is  that  such  a  l)road  evidontiary  privilege  could  easily  swallow  up  the  basic 
prin<.'iple  that  investigative  ami  adjudicative  tribunals  are  ordinarily  entitled  to 
have  the  evidence  of  involuntary  witnesses.  If,  however,  the  iJriviloge  were 
UiULted  to  those  inforuirttion  dissouduators  \y1vo  couUl  justirmbly  claim  to  Ijc  pro- 
fessiomils,  this  proldeni  woiihl  l)e  hirgely  di.ssipatod.  Fartliormore,  under  such  a 
restrict  ion,  the  benefits  of  the  statute  would  bo  concentrated  on  those  who,  by 
and  large,  dciJciid  most  on  eonfidential  relatioiislii])s  with  sources  and  who  can 
l)e  .said  to  ccnitrib\ite  the  most  to  |»nl)lic  enligbtennient.  Accordingly,  I  suggest 
that:  you  fasluon  yr)iir  bill  to  cover  ''processional  disseminators  of  information'*, 
dtillned  as  tlioso  who  earn  their  principal  livelihood  by,  or  regularly  spcmd  at 
least  twenly  hoars  i)er  week  in  the  practice  of,  obtaining* int'onnation  for  oveiitnal 
dissemi nation  to  the  giuieral  ])nbllc  by  moans  of  mass  rei)roduction  facilities. 

Further  pursuing  the  first  distinction,  I  (liink  yon  shiUiUl  restrict  t:he  privilege 
to  those  pr  >fessional  di.ssemiuators  wlio  can,  in  good  con.scienco.  state  tliat 
Ihey  W(n-e  able  to  obtain  t:he  iiil*orniation  that  is  the  subject  of  the  subpena 
only  by  giving  the  source  an  explicit  pronii.se  of  con[identinlit.y  or  that  serious 
liarni  to  an  imi)r)rtaut.  ongoing  source  relationship  is  likely  to  result  it'  the 
iuforniation  is  disclosed.  In  setting  out  this  reqiiireniont,  you  would  bo  projierly 
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rcji'oting  tlio  nrj^iiinont  imt  forth  in  soliii*  (lunrtory  of  tho  pross  thnt  Uie  (jucs- 
tioM  of  conllicling  uthiunl  oblife'iUions  lo  Hourccs  inul  lo  society  yliould  1k»  fusoIvimI 
by  tlKvjoinMKillsm  profession  nUlun*  Hum  the  lopil  profi»><Hlon.  Yonrs  wonld  not 
1)0  n  prlvdoKo  Kivln^;  snljHlnnlial  anlouoniy  lo  u  profession,  nnnlogons  to  tho 
nlh)nu»y-(.'liont,  (loutor-patient,  nnd  priest-ponitcMit.  privIli»4;os,  LlkuNviso,  it  woiiM 
iml  !)(»  11  i)rivili.»4;L»  recognizing  "tlu?  obligiUiinKS  of  honor  nnunig  gLMitlonu»n",  ns 
IJjo  »>ri^?iMal  (fonniio/i'lnw  pi-i\'i legos  wore  clnirac(erizc(I.  If  nn  analogy  is  M(mh»s- 
sary.  Ilio  privilege  wonlil  nu>st  eloseiy  resenil)le  that  possessed  by  pollee  lnf<irniers, 
'I'lie  privilegj;  is  jnstiileci  only  ulien  it  lielps  n  governmental  institution — in  the 
one  ease  tlie  proseentor.  in  the  other  the  eloelornte — ()))tnln  the  Inforinatloii  it 
nceils  if  it  is  to  fulllll  its  responsibilities. 

1  also  reetJninuMul  that  yon  not  provide  for  litigation  over  wliether  a  prtanise 
of  »!onliUenllalhy  was  necessary  to  gel,  tlie  inlonnatiou  or  whether  harm  lo 
(uigoing  siniree  relationships  will  re.snit  frtaa  disclosure  of  the  lnf(n-nial ion. 
These  pn)i)ositions  would  ordinnrily  be  impossible  lo  e.slnblish  witln)nt  the  tesli- 
nn>ny  of  Ihe  very  source  whose  identit.>  or  uddltional  information  is  being 
sought.  lU^canse  imp:iet  on  Ihe  infonnalion  ]Iow  i.s  likely  to  he  so  sptfculative 
and  so  (Utlieiilt  of  proof,  1  fear  that  any  procedure  calling  for  a  judicial  Ueternd- 
natiou  of  such  inipaci:  would  produce  an  unacceptable  variance  in  results.  In- 
stead, yon  ought  lo  provide  that  the  professional  disseminator's  estimate  of 
impact.  (Ml  (he  information  How,  made  under  oalh  with  a  detailed  and  spe(  ili<; 
iH  Tonipanying  allidavit,  is  ofnu-lusive.  IShould  the  disseminator  Hie  an  allidavii 
llu'd  is  insullieieutly  detailed  lie  eoukl  he  forced  u>  rewrite  it,  witli  llje  sancliou 
of  a  eoatempt  eih-iti«>n  .slnndd  In*  peisist.  in  iu's  evasiveness.  If  he  were  to  lile 
an  nntrnlhful  alhthnit,  ht;  could  of  course  be  eouvieled  of  perjury. 

Having  limited  the  privilege  to  those  .situations  in  which' tlie  information  llow 
is  threatened,  you  should  restrict  Ihe  exceptions  to  Ihe  p]ivile.w  to  Miose 
instances  iu  whieli  there  is  a  substantial  evident iiiry  gain  to  he  hail  Uy  nMjtiir- 
ing  llu;  disch)sure  of  the  information.  Acct.rdingly,  1  suggest  that  the  privilege 
be  superseded  only  in  an  adjudicative  proceeding  under  certain  carefully  dellned 
(MUidnioas.  Central  to  (hi.s  decision  is  the  second  lv(.'y  disLinetion— that  between 
inv»»sligative  in'oceedings  and  adjudi(.'ativ(?  proceedings. 

Too  oliim  discussions  of  the  subpenu  iKJwer  in  general,  and  i..  prtiss  sul»penas 
ill  i>articulai-.  lump  togetlier  llu;  evidentiary  iuie rests  that  are  served  wiliioni 
distinguishing  the  \arioiis  kinds  of  proceedings  for  which  compulsory  pioet-ss 
is  antliorized.  This  is  a  great  mistake.  For  there  can  be  no  (iuesti(ni  but  lliat 
subpoenas  are  inlinltely  more  important  to  a »I judicative  processe>^  llian  tJiey  nn* 
lo  investigative  processes. 

J<eldom  will  an  investigation  be  so  narrowly  focused  that  the  information 
l)oss»'ssed  by  a  Single,  involuntary  witness  will  alter  the  outcome.  Tyiiicallv. 
i)ivestigalive  proceedings  arc  e.vploratory  in  nature— they  seek  discover 
h»ads  or  to  gain  perspective.  C0'Oi)erative  witnesses  can  he  most  helpful  toward 
these  ends,  but  witncsse><  who  api»oar  oidy  under  conipulsiou  will  hardly  ever 
contribute  information  of  real  value.  There  .simply  is  no  way  to  compel' stane- 
»)ne  to  he  e.vpansive  or  suggestive.  Furthermore,  even  if  the  .subpoena  iH)wer 
were  as  valuni)le  to  the  investigative  process  as  it  is  to  the  adjudicative,  it  is 
diHicult  to  maintain  thnt  investigation.s  piny  as  important  a  role  in  (nir  so»aelv 
a.s  do  adjudications.  Wlien  there  is  n  conerete  dispute  between  eonttMidini; 
parties,  idcntiliable  persons  are  affected  by  the  dccisioiKs  that  are  reached. 
Sometimes  investigations  do  indeed  change  the  eoni-sc  of  public  iioliey.  but 
more  often  they  merely  eonlina  pie-oxi.sting  outlooks  or  generate  reconiiiienda- 
tion.s  that  are  not  implemented.  And  not  only  arc  investigative  subpoenas  of 
dubious  evidentiary,  importance  in  nn  overall  sense,  but  also  it  is  virtnally 
impossible  to  determine  intelligently  when  a  i)articniar  situation  presents  u'li 
e.vception  to  this  generalization.  The  typical  investigative  proceeding  is  char- 
acterized by  informal  procedures,  a  casual  or  nou-exi.stent  delineation  of  the 
issue  under  iminiry,  the  loosest  possible  standnrd.s  of  relevnncc  and  probative 
weiglit  and  a  st(.'p-by-step  scenario— all  of  which  makes  sense  in  terms  of 
investigative  enicacy  but  nmkes  it  extremely  dihienlt  to  estimate  the  liki-ly 
evidentiary  value  of  a  subpoena  which  may  entail  a  signifieant  cost  in  terms 
of  ot  her  societal  values. 

AVhen  one  e.vamines  the  other  side  of  the  ledger,  it  seems  clear  that  on  the 
\yhole  investigative  subpoenas  do  significantly  more  damage  to  the  information 
now  than  adjudicative  .subpoenas.  The  sources  of  professional  disscminator.s  drv 
up  foi-  a  myriad  of  reasons,  but  a  major  eau.se  i.s  due  to  resentment  of  the  dis-- 
semmator  l(jr  liis  complicity  in  what  is  perceived  as  n  partisan,  vindictive 
proccMMling.  In  theory,  and  for  the  mo.st  part  in  practice,  the  process  of  adjadicn- 
tion  IS  objective  and  apolitical  in  natui'e  Investigations  too  often  are  not  and 
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Jiereiii  Uea  the  cause  of  imieh  source  (liseucUnntuicnt  and  withdrawal.  In  additiou, 
it  should  be  noted  that  the  damage  to  the  information  flow  is  in  i)art  a  function 
of  the  lunnber  of  subpoenas  that  issue  over  a  period  of  time  because  this  af* 
feets  liow  individual  sources  j perceive  the  subpoena  threat.  If  the  power  to  com- 
pel evidence  from  profe.ssionul  disseminators  were  limited  to  adjudicotivo  iiro- 
ceedings  that  have  i-eaehed  the  formal  .stage,  the  quantit^itive  incidence  of  sub- 
poi'nas  would  be  greatly  reduced  and  the  perception  of  the  threat  by  sources 
would  diminish  considerably  in  consequence.  There  is  much  to  be  said,  there- 
fort*,  for  a  privile;;e  which  treats  investigative  subpoenas  issued  agaiust  pio- 
f(»s.sional  dissenihiators  of  infonnatioii  as  a  separate  dimension  of  the  problem, 
the  analysis  of  which  need  not  be  tMunpHcated  by  a  consideration  ot  the  very 
mil  evidentiary  values  that  subpoenas  serve  in  the  adjudicative  context. 

I  C(nichide  that  an  uufiuallfiod  privilege  against  investigative  subpoenas  is  in 
order  l<ir  those  professional  disseminators  who  can  swear  in  good  conscience 
tiiut  lun-m  to  the  information  flow  is  likely  to  result  if  they  are  made  to  j?ive 
evidence.  The  evidentiary  gains  to  be  had  by  investigative  subpoenas  against 
professional  di.sseminators  in  tliese  circumstances  are  minuscule,  particularly 
when  one  takes  iuto  account  the  depth  of  conviction  on  the  issue  which  leads 
nmny  disseminators  to  accept  jail  .sentences  rather  than  give  their  evidence.  Jn 
my  judgment  any  attempt  to  delineate  a  narrow  set  of  exceptions  to  the  privile^^e 
is  not  only  unnecessary  from  an  evidentiary  point  of  view  but  also  would  con- 
stitute an  irre.sistable  in\itation  to  abu.se,  given  the  unstrueted  procedures  of  most 
investigative  tribunals  and  the  partisan  zeal  that  so  frequently  i>ernieates  their 
I^roeee  dings. 

Grand  juvy  proceedings  present  a  special  case.  They  fall  somewhere  between 
purely  investigative  proceedhigs  and  those  that  are  essentially  adjudicative  in 
nature.  Particularly  when  the  prosecutor  has  proposed  tlmt  a  named  individual 
Uc  indicted,  the  grand  jury  proceeding  "has  many'  of  the  attributes  of  an  ad- 
judicative hearing.  I  am  of  the  opinion,  nonetheless,  that  all  grand  jury  pro- 
ceedings should  be  classified  as  non-adjudicative  Kvjch  that  professional  dis- 
seminators are  pilvileged  against  having  to  give  evidence  if  their  capacity  to 
provide  information  to  the  public  would  thereby  be  banned.  I  have  reached  this 
conclusion  for  a  number  of  reasons.  First,  grand  jury  proceedings  are  so  infonnal 
that  a  qualifle<l  privilege  geared  to  notions  of  i>robable  cause,  relevance,  ex- 
haustion of  alternatives,  and  the  relative  importance  of  the  evidence  w'ould 
be  very  diflicult,  if  not  impossible,  to  administer  in  that  setting.  The  secrecy 
of  grand  jury  proceedings,  perfectly  justifiable  in  many  respects,  only  exacerbates 
thi.s  problem.  Also,  it  sliould  be  noted  that  the  quantum  of  evidence  necessary  to 
^;ecu^e  the  return  of  an  indictment  is  quite  minimal.  A  professional  disseminator's 
evidence*  is  likely  to  spell  tlie  difference  between  the  return  of  an  Indictment  or 
its  dismissal  only  when  he  was  the  sole  eyewitness  to  criminal  behavior.  Ordi- 
narily, he  will  be  in  this  position  only  by  giving  his  sources  a  promise  of  con- 
fidentiality backed  by  a  pledge  to  go  to  jail  if  necessary.  In  these  circumstances, 
there  Is  no  evidentiary  gain  to  be  had  by  subpoenaing  the  professional  dissemi- 
nator and,  if  reporting  of  crimiiml  behavior  is  deterred  in  the  future  because  of 
the  tlireat  of  jail,  much  -importiint  information  to  be  lost.  Particularly  since  tlie 
Issue  of  how  be.st  to  deal  witli  vice-squad  crimes  such  as  dnig  use,  prostitution, 
gambling,  and  homosexuality  is  of  such  vital  contemporary  concern,  this  pos- 
sible disruption  of  the  information  flow^  should  weigh  heavily  in  the  balance.  I 
thus  believe,  despite  a  general  predilection  against  absolute  legal  standards, 
that  an  unqualified  privilege  against  grand  jury  subpoenas  is  appropriate. 

"When  one  turns  to  the  problem  of  adjtidicative  suhiwenas,  it  is  far  more  difli- 
cult to  give  statutory  expression  to  the  di.stinction  between  subpoenas  tlmt  serve 
substantial  evidentiary  ends  and  those  that  do  not  Two  important  questions  to 
address  at  tlie  outset  are  whether  a  distinction  should  be  made  between  civil 
adjudications  and  criminal  adjudications,  and  whether  the  statutory  standard 
should  be  of  tlie  mechanistic,  per  se  variety  so  as  to  a^'hieve  the  nmximum  in 
predictability  at  a  possible  cost  in  lack  of  flexibility. 

Concerning  the  first  question,  I  do  not  believe  it  is  .advisable  to  distinguish 
between  civil  and  criminal  proceedings.  Admittedly,  forceful  arguments  can  be 
made  to  the  effect  that  criminal  trials  are  more  important  from  a  societal  point 
of  view  than  civil  trials,  and  that  criminal  prosecutions  depend  more  on  the 
kind  of  evidence  that  profes.sional  disseminators  tend  to  acquire.  It  would  be  a 
mi. stake,  however,  to  belittle  the  importance  of  civil  litigation  in  general,  or  to 
dismiss  out  of  hand  the  value  of  the  evidence  that  professional  disseminators 
can  sometimes  contribute  to  civil  trials.  This  is  especially  true  with  regard  to 
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actions  for  defamation,  A  plaintiff  wlio  is  required  under  tlie  Supreme  Court*s 
decision  in  Metromedia  v.  Roaenbloom  to  prove  tlint  the  defendant  acted  in  reck' 
lesK  disregard  of  the  truth  will  almost  never  l)e  able  to  meet  such  a  deniantliiig 
burden  if  he  cannot  dii?cover  the  identity  of  the  defendant's  sources  for  the  story. 
Civil  actions  by  demonstrators  against  law  enforcement  officials  for  violation  of 
their  civil  rights  form  another  class  of  disputes  regarding  which  professioiuil 
disseminators  may  possess  important  eyewitness  evidence  tliPt  ought  to  he 
eompeilahle  under  carefully  limited  cimmistances.  One  should  also  take  into  ac- 
count the  desirability  of  having  a  uniform  standard  to  govern  all  adiudlcative 
proceedings  so  as  to  forestall  a  party  from  bringing  one  kind  of  proceeding  in 
order  to  get  evidence  or  leads  for  use  in  a  different  type  of  proceeding.  On  bahiufe. 
tlie  desirability  of  having  a  uniform  standard  to  govern  all  adjudicative  pro- 
ooedings  so  as  to  forestall  a  party  from  bringing  one  kind  of  proceeding  in  order 
to  get  evidence  or  leads  for  use  in  a  different  type  of  proceeding.  Oji  balance^ 
therefore,  I  urge  you  not  to  design  separate  standards  for  the  two  broad  cate- 
gtn'ies  of  adjudicative  proceedings. 

As  for  the  type  of  standard  that  is  most  appropriate.  I  think  you  should 
place  a  premium  on  flexibility  and  the  capacity  to  respond  to  the  nuances  of  the 
particular  fact  sitimtlm.  Consequently,  I  recommend  a  comparatively  od  hoc 
rather  than  per  se  set  of  exceptions  to  the  privilege.  If  the  essential  function  of  a 
statutory  privilege  were  to  provide  an  explicit  guaranty  of  confidentiality  at 
the  moment  of  source-disseminator  contact,  then  a  highly  predictable  per  se  privi- 
lege would  be  desiralUe  so  that  sources  and  disseminators  could  know  at  that 
point  exactly  what  information  was  protected  and  what  information  was  subject 
to  snbiK)ena.  But  that  is  not  how  things  work,  Xo  reporter  can  get  sensitive  infor> 
mation  from  a  source  merely  by  brandishing  a  privilege.  First  a  relationship  of 
trust  must  be  es^ablislied  because  the  reiiorter  ran  always  break  a  promise  of 
i-ouUdentiaUt.y  and  turn  over  the  information  vol. in tarily.  And  onco  a  genuine 
nmtiml  trust  is  established,  the  exact  wording  of  the  privilege  is  .seldom  a  topic 
ol!  discussion  and  doesn't  really  matter  for  the  reporter  will  almo.s't  always 
promise  to  accept  incarceration  rather  than  breach  the  trust.  What  makes  iV- 
IMH-ters  willing  to  make  such  pledges,  and  sources  willing  to  believe  them,  is  not 
the  wording  of  a  per  ae  privilege  but  the  belief  that  things  will  never  come  io 
that  end.  That  calculation,  in  turn,  depends  most  of  all  on  how  many  reporlc:\j 
are  actually  being  forced  to  testify  against  their  sources  and  \p.  what  circum- 
stances such  testimony  is  being  compelled,  in  other  words,  the  ^i.se  wording 
of  the  privilege  is  not  what  reaily  counts;  rather,  the  key  cmiiisIu*  i-ation  is  tlie 
wny  disseminators  and  .sources  perceive  the  subpoena  threat.  If  one  begins,  as 
1  do,  from  the  proposition  that  disseminators  should  he  mpiired  to  disclo.se  their 
information  in  those  rare  instances  when  their  testmony  is  really  likely  to  change 
the  outcome  of  a  case,  then  it  is  clear  that  a  flexible  standard  can  do  a  Ijetter 
job  of  reducing  the  number  of  subpoenas  that  are  ultimately  issued  than  can 
:i  per  ftc  rule,  which  must  necessarily  cut  a  broader  swath  of  exceptions. 

One  other  consideration  deserves  mention.  Apart  from  lack  of  pi-cdlctability. 
the  chief  drawback  of  a  flexible  standard  is  tlmt  decisions  concerning  its  appli- 
fati(m  may  be  Influenced  to  an  unhealthy  degree  l)y  symputldos  and  ijiases  pcculia?' 
to  the  individual  decision-malcer.  I  .suggest  a  standard  that  minimizes  this  pos- 
sibility by  requiring  a  very  detailed  specification  of  need  by  the  subiwenaing 
party  and  by  Insisting  ou  a  clear-and-coiivincing  burden  of  proof  wltli  regard  ta 
thin  need.  In  addition,  I  recommend  that  you  minimize  the  cost  to  the  Infornratiou 
flow  of  sucli  indlviduali'/iCd  administration  of  the  standard  by  iirovidlng  for 
a  suspension  of  contempt  sanctions  against  tlie  disseminator  until  all  appeals 
regarding  the  privilege  claim  have  been  exhau.«:ted. 

If  protective  procedures  of  this  sort  are  instituted.  I  feel  confident  that  a 
tightly  drawn  qualified  privilege  can  do  the  job.  I  suppose  tlmt  adjudicative  pro- 
(Mvdings  be  governed  by  a  refinement  of  the  qualified  privilege  that  Justice 
Stewart  advocated  in  his  dissent  in  the  Bravzhurtf  case.  In  order  to  overcome 
the  basic  privilege,  a  subpoenaing  party  should  have  to  establish  l)y  clear  and 
convincing  evidence  three  essential  propositions.  First,  he  must  show  that  it 
is  more  lllcely  tlian  not  that  the  professional  disseminator  lias  information 
whicli  is  dearly  relevant  to  a  significant  issue  in  the  disinite.  Second,  the  sub- 
poenaing party  must  demonstrate  that  he  bas  diligently  attempted  to  ol)tain 
the  information  by  alternative  means  that  are  less  injurious  to  the  flow  of 
information  to  the  public.  Third,  he  must  prove  that  whatever  information  is 
obtainable  from  alternative  sources  is  clearly  inadequate.  Under  this  in-oposal, 
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non<»  of  MioMo  iiropoHinnuM  conld  bo  oslMbllslietl  hy  ii)*»ro  plouOliiK.  llviHicn  thi* 
HiihiMKMiiiliiK  piirtly  would  luivo  to  HUhiuit  a  detnilcd  afllidavlt  Hpuciryhi^  in 
abniHiaiU  duliill  cxnutly  why  uacli  is  trut*. 

l*Vom  wiuit  I  havi»  Het'U  uC  iirt'SH-HUhiiotMui  iUNimlos^  no  KnlMH)i'iuilnK  i»arly  will 
Ik!  aide  lo  sntinfy  tlic  lion t ion  rrqnircinuni  or  Ik*  wiilln^  to  riuinn*  liH> 
statnto's  in'oiHMlurni  dt'inands  unit'ss  tiiuro  Im  n  in'oimitiiity  tiiat  truly  ]>ivotal 
ovidcnro  Im  at  Mlalas  TIiIh  will  ho  Holdoin  lie  tlio  ciimo  tliat  the  ininihrr  of  siiii- 
|ioi*nas  that  wmild  nltlniatcty  Issuo  lUHlor  anvU  a  qualilltMl  iirlvilo^i^  would  hv. 
vory  low  induod.  If  so,  tliu  suhpoi>im  tliroat  would  no  ion^^'r  ho  an  iuuHU  tant 
dotonniuant  of  KfUirco  ht'lmvlor.  In  Hhort.  I  thiul;  that  a  Mtatulu  drnflod  alonu 
th(»  lltiuM  I  have  outliuud  can  conif  t'lose  to  rt'oroutln^  I  lit'  Hit  nation  tiuit  existed 
a  few  Hhort  yoars  ago  U'foro  |»artio.s  la'gan  suhiiooualng  rojuntors  .s(»  lu- 
discriudnatoiy. 

SoiuUor  TrxNKY.  AVoU,  tliuuk  you  vory  luuch.  Wc  upproeiute  yo\ir 
coniiiif;  anil  ^riviiiir  lis  the  hcnolit  'of  yoiir  wisdoiii, 

1*hn  roiMniiHcc  will  rw»ss  until  lOoVIock  toniormw  morniiiir. 

I  WluM'oiipon,  at  lii:*U)  p.ni.  tlui  iM)nnnilti?o  Avas  acljounieil  until 
I'hnrsilay,  February  iiii,  H)T:j,  at  10  a.m.] 


NEWSMICN'S  PlilVlLEdE  HEARINGS 


THURSDA.Y,  rEBRUARY  53J3,  1073 

U.S.  Skkatk, 
Suiuxann'n-KK  ox  CoxstitutioxaIcIvI(.;uts, 

Co:m:m rrrKK  ox  thk  J uoK'tAuv, 

-   Washington^  D.O. 

The  sulK'oininiltoo  mot,  piivriiuint  to  notices,  at  10:05  u.m.,  iu  room 
ol.S,  Tlu'.  JiiiL-iscll  SoJKitc  Ollico  Bnikliiig,  SiMiator  Sam  J.  Ervin,  Jr., 
(cliainiuin)  jn-osidiug*. 

Present :  ScMuitors  p]rviii  (prosidiniic)  and  GuniL\v.  ■ 

Also  pi'osciit:  Lawnuice  Baski/,  chioi'  counsel  and  stall'  din'ctor; 
jiiid  I >rit t  Snidor,  counsel. 

Soiial or  Kin  ix.  The  subcommitlcc  will  come  to  order. 

Senator  Vvcieker,  you  ai'c  Hil\  iirst  and  I  wwwt  to  welcome 

yon  to  the  sidjcominitlee  iind  express  our  deep  appreciation  for  your  ■ 
wiliinjLriK'SS  to  coine  and  <i'ivo  us  the  benefit  of  your  study  on  this  sub- 
jt'ct.  I  know  you  have  ^ivcii  a  f>Teat  deal  of  time  and  consideration 
to  tlie  subject  to  prepare  the  bill  wliich  in  my  judgment  luis  uuich 

PiKM'it. 

AVe  a  re  glad  to  have  you  here  today. 

STATEMENT  OF  HON.  LOWELL  P.  WEICXEE,  JH.,  U.S.  SENATOR 
FEOM  THE  STATE  OF  CONNECTICUT 

Senator  WKrcxr.n.  Thank  you  very  mucli,  Mr.  Clinirman.  In  my 
testimony  this  morning  I  Avotdd  like  to  do  more  tlian  simply  reiterate 
or  rej^ublicixe  tlie  drama  of  Jiewsmen  struggling  to  ju'otect  tlieir  new 
sources  from  the  Government.  Quite  simply,  tlie  rhetoric  already 
a  bounds. 

Vm  more  tliau  willing  to  leave  it  to  others — who  liave  testified 
or  who  will  testi  I'y — to  draniati/e  tlic  impact  of  this  sti  uggle. 

Instead,  I'd  like  to  serve  this  committee  in  its  legishitive  task, 
bv  setting  foi'tli  information  testimony  on  the  specific  legislative  pi'ob- 
lems  you  face. 

The  complicated  respojisibility  you  are  inidertaking.  will,  in  the  end, 
yield  only  to  thoughtful,  well-informed  consideration  of  fundamental 
legal  questions.  I  feel  a  direct  responsibility,  therefore,  to  assist  in 
tliat  most  serious  and  diificult  task.  ■  ■ 

Judging  from  numerous  deliberations  that  I've  experienced  and 
witnessed  in  recen.  lonths,  four  basic  questions  must  be  intelligently 
luindlcd,  if  the  Congi'ess  is  to  produce  sound  and  Mnsc  le^^islation. 
'My  testi  mony  will  focus  on  these  four  questions : 

First,  do  we  need  legislation  at  all — or  alternatively,  could  a  legis- 
lative solution  be  counterproductive? 

Second,  is  the  public's  right  to  news  "absolute"  or  should  it  be 
balanced  with  other  fundamental  needs  and  rights  of  society? 
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Third,  what  is  the  extent  of  Federal  legislative  authority;  or  i)iit 
another  way,  shoukl  Congress  preempt  State  legislative  authority  in 
tliis  matter'^ 

And  fourtJi,  should  Congress  enact  carefully  drawn  and  unam- 
biguous standards,  as  opposed  to  broad  and  sweeping  legislative 
provisions? 

In  addressing  the  first  question — whether  ^ve  need  legislation  at 
all — it  is  important  to  set  out  a  framework  for  viewing  this  whole 
issue  of  Government  intrusion  on  news  sources. 

To  begin  with,  the  recently  publicized  plight  of  newsmen  isn't  our 
first  ex])erience  with  dramatic  jailings  of  newsmen.  Even  the  young 
Beirjamin  Franklin,  while  serving  as  an  apprentice,  was  brought 
l:)efore  a  Government  body  and  questioned  about  a  ne^vs  source.  In 
that  very  case,  Franklin's  editor  was  imprisoned  for  a  month  when 
lie  refused  to  reveal  his  news  source. 

If  tlu'eats  to  hold  newsmen  in  contempt  are  not  new,  it  cannot  be 
.said  with  equal  fervor  (hat  the  overall  efl'ect  of  recent  attacks  on  news- 
gathering  is  old  hat. 

On  the  contrary,  the  dramatic  increase  in  scope  and  intent  of  sub- 
penas  and  other  events  over  the  past  4  years  has  generated  consterna- 
tion and  apprehension  ihronghoutthisT^ation, 

Simply  stated,  then,  the  i^roblem  is  this:  Widespread  activities, 
such  as  .sub  pen  as,  .s])eec]ies  by  Government  officials,  or  "guidelines" 
from  the  Justice  Department — all  of  which  may  have  little  empirical 
significance  in  and  of  themselves — have  midoubtedly  combined  to 
create  a  highly  visible  and  distinct  awareness  that  news  .sources  hiul 
))etter  be  careful — or  better  yet,  be  quiet ! 

If  we  put  the  pi'oblem  in  proper  perspective,  it/s  really  a  question 
of  a  rat-lier  frightening  "mes.sage/'  that's  been  telegraphed  throughout 
our  society.  We  must  now  restore  the  proper  sense  of  confidence  to 
those  who  ai*c  potential  sources  of  our  news. 

Reason  and  re.sponsii)ility  M-ill  fight  the  fear  we  are  dealing  with. 
Extremes  are  not  needed. 

My  anaJysi.s.  to  tltis  point,  indicates  only  the  nntuvo  of  the  problem 
we  face.  To  answer  whether  a  legislative  solution  is  appropriate,  we 
nnist  look  at  other  facts. 

Judging  from  the  nature  of  the  ])roblem,  it  would  have  seemed  far 
prefei*able  foi*  the  Sn])reme  Court  to  have  dealt  with  it  when  they 
faced  the  is.sue  last  June.  T^nfortunately — and  in  contrast  to  ]")opular 
myths — there  was  no  binding  leo*al  basi.s  for  tiie  Court  to  act  upon. 
Tlie  fii'st  amendment  does  not  address  itself  to  the  right  of  newsmen 
to  protect  sources.  It  says  simply  "Congress  shall  nuike  no  law  .  .  . 
ni)i*idging  the  freedom  of  speech  or  of  the  ju'css."  It  is  a  pi*ohibitory 
statement,  and  asserts  no  positive  obligation  on  judicial  creativity — 
exce]>t  perliaps  when  iiiterpreting  a  .sj)ecific  Icgi.slative  enactment.  At 
best,  there  is  a  "spirit"  or  "intent/'  in  that  amendment  that  the  Court 
could  have  used  as  a  sj)ringbonrd  for  innovative  judicial  leadership. 
The  Court  did  not  take  that  path,  and  their  decision  is  clear  on  its  face. 

Nor  can  we  look  elsewhere  in  the  statutes  for  some  codification  that 
pertains  to  rights  of  a  news  source  or  newsman  to  some  confidential 
relationship. 

In  essence,  then,  there  is  no  affirmative  law  to  protect  whnt  we  all 
talk  about  as  a  "free  press."  •  • 
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Wc  Jiiight  liiive  lioptiU  ior  soiiui  UL'tion  from  tlio.  executive  ijranch. 
And  jiKliougli  we  did  suu  the  Justice  De])iirtiiieut  issue  t\  set  oJ:  ''Guide- 
lines for  tJie  Attorney  General  on  Tress  Suhpoeniis"  in  1970,  this  is 
nob  an  jiiii^ropriate  or  adequate  solution.  To  begin  \\]t\\^  it  is  the 
wrong  message — been  use  it  sjiclls  out  ''Jiow  to"  get  at  news  sources,  not 
'*ho\\  not  to''  abridge  a  free  flow  of  news.  Even  more  impoi-tant,  ad- 
ministrative i-egulations  liave  a  fundamental  Haw.  They  de2)end  on 
the  whims  ajid  winds  of  administrative  fancy — they  can  be  rescinded 
in  an  in.stant,  without  debate  or  public  participation. 

So  the  answer  to  my  first  qncstjon  is  that  legislation  is  needed.  It  is 
Jieedcd  because  (here  is  a  specific  ]>roblcm  to  be  dealt  with.  It  is  needed 
because,  contrary  to  popular  mytli,  thei'e  is  no  other,  legally  enforce- 
able basis  for  i)rotecting  the  public's  right  to  new.s.  It  is  iiccded  becansc 
there  are  those  who  would  chea^^en  the  ^'spirit''  and  "intent''  of  a  free 
press. 

Now,  let  me  add  one  woj'd  of  cantioji.- Although  legislation  nuiy 
be  jieeded,  this  does  not  mean  ju.st  any  piece  of  legislation.  Harsh  or 
extreme  measures  that  leave  ns  with  unwanted  side  cil'ects,  oi*  widely 
disruptive  statutory  precedents,  would  be  ill-advised. 

legislation  springing  from  hysteria  is  not  needed.  Legislation  to 
deal  with  the  pi'uctical  aspects  of  the  problem  is  needed — it  is  all  that 
is  needed.  There  is  i\n  old  adage  in  the  law  that  ''hard  facts  make 
bad  law.''  Let  ns  not  allow  hard  facts  in  this  case  to  sway  us  into  bad 
huv  tliat  in  the  end  will  be  an  unconstitutional  law — and  therefore  no 
law  at  all! 

The  second  issue  I  would  like  to  coiinnent  on  this  mornijig  is  whether 
the  iHiblic's  right  to  news  is  "absolute,"  or  wliethcr  it  should  be  bal- 
aiiced  with  other  fundamental  needs  and  rights  of  society. 

I'd  like  to  mention  at  tliis  ])oiiit,  Mr.  Chairman,  a  statement  1  have 
1 1  ca rd  o V e i •  th e  la s t  f e w  w ee ks  a n tl  d ay sPH i e  s ta tc m ei 1 1  was  m a rl e  th a t 
an  absolute  and  prcem})tive  bill  is  a  political  impossibility.  i£ay  I  point 
out  that  an  absolute  bill  is  a  constitutionally  impossible  bill.  That  is 
the  point.  Not  that  it  is  a  political  impossibility. 

AVe  have  a  lirst  amendment  to  the  (Constitution,  but  we  also  liave  a 
sixth  amendment.  Unless  yon  ai'e  willing  to  dispose  of  the  sixtli 
amendment,  then  believe  me,  aji  absolute  bill  is  a  constitutional  im- 
possbility.  and  I  think  that  ought  to  be  said  clearly  at  this  poijit  in 
time. 

Senator  Euvix.  If  I  may  interrupt  {^t  this  point  the  columuistj  Mr. 
Kilpatrick,  made  a  statenient  the  other  day  to  the  same  effect. 
Senator  Wkickkh.  Thank  you. 

Now,  this  is  at  best  a  complicated  qncstion,  and  I  ^vill  try  to  reason 
it  through  by  ai:)proacliing  the  issues  step  by  stejx 

First,  I  feel  it  is  important  to  understand  ^vhat  type  of  legal  oo?i- 
cept  wc  are  attempting  to  employ.  One  technique' that  is  often  ]uit 
forward  is  that  we  are  embarking  on  something  akin  to  evidentiary 
l^rivileges,  such  as  those  granted  to  a  husband  and  wife. 

Not  surjirisingly,  those  court  cases  which  have  considered  the  rela- 
tion shi])  of  a  newsman's  privilege  to  a  conn n on  law^priyilege  (such  as 
Brewster  v.  Boston  TIevaU'Traveler  Govp,,  20  F.R.D.  4.1G  (lOoT) ), 
have  concluded  that  policy  reasons  for  the  newsman's  evidentiary 
privilege  are  lacking.  To  illustrate  this,  we  must  look  at  tlie  four  basic 
ci-iteria  cited  by  Professor  Wigmore,  the  leading  scholar  in  the  hiw 
of  evideiice  as  necessary  to  establish  a  common  la^v  privilege. 
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Fir»t  tlic  comniunicatioiis  irnist  originate  in  ti  "confidoiicc"  that  tlicy 
will  not  be  disclosccL  Wliat  this  means  is  that  Avlien  a  Avi  Ce  talks  i")i'i- 
vatcly  to  hv.v  luisbaiul  siio  does  Jiot  expect  any  i)ai't  ol'  that  convei'sa- 
tioii  to  be  repeatod  anyM-Iiero,  at  any  time.  On  tlic  otlier  hand,  when 
a  n  e  NN's  son  rce  t el  1  s  so  ni  etl  i  i  n,£>v  t o  u  n c  ^^•SllJ  a  n .  h  i s  wl  i  ol  e-  p n  i  'p osc  i  s  t o  sec 
tl  1  a  1 1]  1  e  sto  1  'Y  be  tol  d — i  n  piihl  i  c. 

Wi<>'nioi'e\s  second  ciiteria  roqnires  that  confideni'iaiity  be  an  esson- 
tia]  part  of  a  '•/•elationsliip"  bct^ve(;n  tlic  j)art.ios.  To  the  best  of  niy 
knowledge,  there  are  few  ongoing  relationships*'  between  ncAVsnu'ii 
and  tlioir  sonrce.s,  at  least  not  tlie^  type  of  relationshij^s  tliat  ai'c  held 
together — tiko  a  marriage  or  religions  alliance — by  private  talks  and 
intei'changes  which  stinmlatc,  benefit;  or  foster  an  interdependence 
between  each  other.- 

Wigmore's  third  criteria — that  the  commnnity  liave  an  interest  in 
fostering  this  relationship — is  again  oil'  the  mark.  Tlic  comnuniity 
lias  ]io  interest  in  the  pcrso]!^],  private  relationship  between  news- 
n'len  and  their  sonrces.  but  only  in  the  information  wliich  is  disclosed 
from  tl  \ ei  r  deal  i n gs. 

Finally.  AVigmorc's  fourth  criteria — that  injnry  from  discj-losiiig 
the  co]itent  of  the  coinnnniications  must  be  greater  than  the  benefit 
gained  by  the  correct  ontcome  of  litigation — is  not  necessarily  met 
by  the  news  relationship.  There  is  often  no  injury  from  disclosure  of 
the  content  of  connnunication5j — after  all,  tliat  is  the  wliole  point  of  the 
ivJationship. 

An  additional  i)oint  that  must  be  made  v^*ith  resjoect  to  pi'ivilegcs 
is  tliat.  as  opposed  to  all.  existing  conc(»,pts  of  e\*identjary  pri\*ilegc, 
the  newsman  would  be  the  person  asserting  the  privilege.  In  contrast, 
for  example,  a  lawyer-client  privilege  belongs  to  the  client,  and  the 
client  may  wjn\'e  it  regardless  of  hislawyer-s  wislies.  Furtlierinore,  for 
tbe  first  time  we  would  be  asked  to  contemplate  a  privileged  commu- 
nication in  M-hieli  someoiie  invoking  the  privilege  could  piclc  a]id 
choose  as  to  what  piwts  of  the  rclationsliip  or  communication  they 
^vould  reveal.  - 

Fiinilly.  the  other  professional  relationships  protected  by  common 
law  privik^ges  are  fundamentally  different,  from  the  relationships 
newsmen  vv^ould  pi'otect.  Those  professionals  to  whom  a  common  law 
])ri\*i1ege  is  now  extended  provide  a  real  and  needed  service  to  the 
persons  who  seek  their  aid. 

It  if>  clear  that  an  evidentiary  privilege  isn't  appropriate., 

Where,  tlien,  does  this  lead  us? 

Perhaps  tlie  best  analogy  to  what  we  are  deali]ig  witli  is  the  "infoi'iu- 
er's  privileira"— a  velationshin  which,  permits  law-enforcement  ofRcevs 
to  refuse  i:o  disclose  an  infoi'iner's  identity.  Eosemblance  between 
the  two  situations  lies  in  the  underlying  legal  justification  tliat.  in  its 
absence,  valnal)le  information  would  be  lost. 

N'oM*  we  come  to  the  crucial  point.  When  a  witness  who  refuses  to 
answer  a.  riuestion  on  the  first  amendment  gi.'onnds  is  confronted  with 
the  accused's  sixth  amendment  risrht  to  'compel  testimony,  it  h.as 
I^cen  held— in  the  landmark  case  of  Roviah'o  v»  Z7.^.,  353  U.S.  53  (1057), 
that  sixth  anuMidment  rights  are  of  sufficient  importance  to  override  the 
Govei'nment's  interest  in  maintaining  the  confidentiality  of  its  infovm- 
a?it  relatiousliips.  The  Court,  in  anothei'  landmark  case.  BarcnWafL  v. 
TJ.S.i  360  U.S.  100  (1050)),  stated  that  "whcDi  an  abridgement  of  the 
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l\vHt  {iinciulnuMifc  flows  froni  an  otlicrwisc  LawJ-iil  GovcrJinicnb  Jiction, 
tho.  I'osolution  involves  a  balancing  of  the  particular  interests." 

Mr.  Cluiirinan,  because  we  have  certainly  hcai'd  a  gi'cat  deal  about 
the  iirst  i\  mendmentj  but  I  think  it  is  important  to  read  the  sixth  aniend- 
Jiicnt: 

III  jiU  criminal  prof:5ocnUoii,  the  accused  .sliuU  enjoy  the  riglit  to  a  speedy  and 
pnl)lic  trial,  by  an  iiiipartial  jury  of  the  Shite  and  district  wherein  the  crime 
sliaU  have  bcjon  eoniinitted,  wliich  district  shaU  have  been  previously  ascer- 
tained hy  hiw,  and  to  be  informed  ot'  tlie  nature  and  oanse  of  tJio  accnsation; 
to  bo  coiirron't.od  witJi  tlie  witnesses  against  Ii'mi ;  to  liave  compulsory  proeoss 
l'(ir  obtaining  witnesses  in  his  favor  *  * 

This  a  also  a  right  we  all  have.  How'  fri<^htening  to  live  in  a  nation 
wh  irk  (h)es  uot  have  a,  free  press,  but  how  frightening  to  live  in  a  nation 
where  we  cainiot  face  our  accusers.  And  tkat  is  why  I  said  this  is  a 
job  that  is  going  to  require  ti*euiendous  legislative  .skill,  not  dema- 
g()giu*y.  Deinagoger\'  is  the  one  thing  tliafc  can  rip  apart  the  one  thifig 
we  all  have  thatVis' vahuvble — that  is  the  Constitution  of  the  Tjuiled 
States,  aud  that  stands  ahead  of  everythiug. 
,  1  would  suggest,  this  uiorning,  that  the  Congress  follow  this  well- 
considered  path  already  staked  out  by  tJio  Court. 

We*\'e  ostai>lished  tliat  we're  uot  dealing  with  absolute  rights  to  a 
.srri(*t  iM'ideutiary  ])i*i\*iiege. 

^^"e*re  not  (M*eji  concei'Jied  Nvitk  aJiy  person's  privileged  status — 
but  r:ither  witii  the  jniblic's  right  to  Icnow.  At  l^cst.  we  have  a  legal 
innUogy  io  the  protection  granted  informer.s.  The  Court,  as  well  as 
niinuu*ous  legal  .scholars,  have  seou  fit  to  ''balance"  our  own  Govern- 
uicuivs  Hr.^t  amenduient  "interests-'  in  the  confideniality  of  iuforniers. 
T  would  encourage  a  continuation  of  this  concept  of  balancing  in  our 
pj-esent  legislative  task. 

This,  however,  leads  us  to  the  issue  of  whctliev  balancing  is  cithev 
l)i'oper  or  wise. 

We  need  not  search  far — no  farther  than  the  citation  of  21  separate 
laiubnai'k  ca.scs  in  the  recent  Bmn^hiirg  opinion,  also  referred  to  as 
the  Caldwell  case— for  authority  that — and  I  quoted — 

Lnwp  serving:  stil>stnntial  pul)lie  interests  may  be  enforced  against  the  press 
as  aA'ainst  otliers,  despite  the  possible  burden  that  may  be  inipo.SGd. 

Again  I  quote : 

It  is  clear,  that  the  fir.st  ainendniont  does  not  invaHdate  every  incidental 
bnrdening  ot:  the  press  that  may  result  from  the  enforcement  of  civil  or  eriniinal 
statntes  o1:  general  applical)ilit-.y. 

Beyond  these  specific  statements,  there  is  auiple  authority  for  balanc- 
ing first  aiacndment  rights. 

The  pres.s,  just  as  every  one  of  us  in  this  room  and  every  citizen  in 
this  country,  is  helped  by  the  sixth  amendment  of  the  Constitution  of 
theUnited'States. 

I  sid^mit,  tlierefore.  that  rights  specificall}^  granted  under  the  sixth* 
nmendinent — rights  to  c\"eiy  man's  testimony— can,  with  all  due  pro- 
priety, be  balanced  with  lights  that  are  at  best  "derived"  from  the 
"spirit"  of  the  first  ameiuhucnt. 

"Would  this  be  a  wise  course  of  action  ? 

Yon  will  recall  that  when  I  earlier  outlined  the  problem  we  are 
facing,  I  took  pains  to  point  out  that  the  real  problem  is  not  found  in 
the  extreme  cases,  such  as  dramatic  jailings,  which  have  been  with  us 
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for  ceiitunds.  TJie  problem  is  foiuid  iiistead  in  tlic  scope  and  deptli  of 
publie  fears — which  has  a  primary  impact  on  dryin^;;  up  sources  of 
news. 

There  is  no  need  then  to  jump  to  legislative  exti'emes — Ave  can  cover 
t]je  scope  of  nonnal  expei'iences  by  assuriiig  a  balance  in  favor  of  iiews 
sources  in  those  cases.  Only  when  avc  reach  the  unusual  and  couii)elliug 
case — tlie  nnircler,  tlie  rape,  and  so  foi'tli — ^vould  the  balance  shift. 

It  is  a  sensible  forin  of  protection.  It  docs  the  job.  It  sends  a  clear 
message  because  it  does  not  sacrifice  predictability,  so  long  as  careful 
standai'ds  are  employed,  and  it  does  not  set  unwieldy,  unnecessary,  or 
juiuntiug  precedents. 

THE  EXTENT  OF  FJi:DERAL  IjEGlSLATlATi:  AUTlIORITr 

The  third  basic  issue  this  committee  must  resolve  is  whether  Con- 
gress should  preempt  State  legislative  authority. 

One  tlieory  tJiat  is  often  put  forth  in  favor  of  preemption  is  that 
first  amendment  rights  are  among,  the  rights  that  are  protected  under 
the  words  of  the  14tlr  amendment — wliich  mandated  "e([nal  protec- 
tion of  the  laws.*'  As  we  all  know,  in  recent  years  the  14th  an\endn\e.nt. 
including  all  riglits  incorporated  into  it,  has  been  interpreted  as 
applying  to  the  States. 

Tliis  is  all  trne:  the  States  cannot  undei'take  an  activity  today  whiclv 
A^iohites  the  first  amendment,  because  it  will  be  declared  unconsti- 
tutional by  means  of  the  14th  amendment. 

But  there  is  one  important  flaAV.  The  first  amendn^ent  only  prohibits 
Congress  from  "making'-  a  law  whicli  violates  a  free  press.  Similarly, 
under  recent  interpretation  a  State  cannot  make  such  a  la^v.  There 
is  absolutely  no  language  whatsoever  in  the  first  amendment  that 
confers  upon  the  Congi'css  an  affirmative  legislative  authority  oi^ 
])Ower.  In  fact,  it  says  the  opposite.  Nor  is  tliere  any  precedent  for 
Congress  iising  legislative  powei-s  springing  from  that  amendment  iov 
enacting  legislation. 

The  clauses  of  the  Constitution  that  grant  legislative  powers  have 
been  well-established — and  this  is  not  one  of  them.  If  no  positive 
legislati\-e  powers  are  granted  Congress  under  this  amendment,  then 
there  are  no  such  ]■)o^^•ers  to  be  incorporated  into  the  14th  aiuejidmoit 
and  tliereby  a]:)plied  to  tlie  States.  This  route  is  closed. 

Alternatively,  it  is  said  that  the  Commerce  Clause  gives  Congrei^s 
the  power  to  pi  eeinpt  States  in  regulating  a  newsman's  testimony.  This 
possibility  requires  us  to  take  note  of  a  very  important  point.  What 
the  Congress  is  considering  today  is,  in  fact,  a  set  of  rules  as  to  who 
shall,  and  wl\o  shall  not,  testify  iDcf ore  courts,  agencies,  commissions, 
and  legi.s]ati^'e  bodies.  These  al'c  procedural  rules,  no  matter  liow  we 
tr,y  to  dress  them  up. 

Now,.^^•e  all  know  that  rulemaking  po^^'ers,  the  verj'  powers  that  we 
have  used  to  proinulgate  the  Federal  Rules  of  Evidence,  tlie  Federal 
Rules  of  Civil  Procedures,  the.  Federal  Rules  of  Criminal  Procedure, 
and  the  Administrative  Procedure  Act  have  all  flowed  from  the  "nec- 
essary and  proper  clause''  of  the  Constitution,  Congress  has  the  power 
to  enact  wliatever-laws  may  be  '^necessary  and  proper"  for  the  func- 
tioning of  its  own  body  and  the  specific  bodies  it  has  the  power  to 
establish — such  as  the  Federal  Cou]*t  System  and  the  Federal  agcncic's. 
depai'tments.  and  commissions. 
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None  of  these  sets  of  rules  was  ever  enucted  iincler  powei'S  found  in 
(he  Commerce  Chinse.  Not  only  wouhl  thnt  he  an  ahsiirdity,  but  it 
would  be  a  complete  irratiojuility,  and  nullification  of  an  innnense 
body  of  law  and  experience.  Faced  with  complete  sets  of  State  ndos 
for  every  State  in  this  Nation,  we  are  now  asked  to  contemplate  Fed- 
eral preemption  hangini;'  over  each  and  every  one  of  them. 

Imagine  tlie  chaos  which  would  sprhig  from  the  resultant  uncer- 
tainty as  to  when  mid  where  the  Congress  would  strike  next.  There  is 
ill  fact  J 10  substantive  distinction  which  could  recommend  against  our 
iniposing  all  Fedei*al  Pi*ocedui*al  Acts.  On  the  States,  since  those  acts 
often  promulgate  equally  fundamental  rights  as  those  we  are  con- 
sidering today. 

All  this  iiJuku*  the  guise  of  regulating  commerce? 

We  have  no  business  iji  the  State  courls  or  other  State  bodies. 

If  they  indulge  iji  unconstitutional  procedures,  the  coui'ts  are  there 
to  sti'ike  them  down.  But  so  long  as  they  enact  constitutional  proce- 
dui'os,  we  cannot  impose  our  separate  choice  of  procedures.  We  cannot 
e\'cn  do  it  under  the  "jiecessary  aJid  pi'opei*''  clause,  because  that  au- 
thority extends  only  so  far  as  the  Federal  bodies  Congress  creates  or 
eojitrols. 

Once  again,  I  cannot  recommend  the  extremes  of  disruption  and  ir- 
rationality. I  suggest  for  your  consideration  a  Federal  law  for  Federal 
bodies. 

'I'llK  .VKKD  KOK  r.MJKFUU.y  DKLIXIO.A'rKU  .AXD  UX^.VMlUOUOUS  DKI-'INITIOXS, 

8'r.\?<D.\in)Sj  :\xn  ruoCKDUUKS 

The  fiJial  issue  I  will  address  this  morning*  is  the  need  for  careful 
and  unambiguous  legislative  provisions.  This  question  actually  goes 
to  the  "format"  of  the  legislative  product — specifically,  the  use  of 
comprehensive  and  carefully  delineated  definitions,  standards  and 
pi'ocedures. 

I  would  begin  with  an  observation  from  the  recent  Bmn^hurg  de- 
cision. The  majority  in  that  case  pointed  up  the  difliculty  in  setting  up 
a  rule,  for  protecting  news,  that  would  lend  itself  to  "uniform  enforce- 
ment." It  was  noted,  in  addition,  that  such  uniform  enforcement  is 
absolutely  essential  to  a  meaningful  resolution  of  existing  difficulties. 

I  concur  in  these  observations.  If  the  legislation  we  turn  out  is  to 
juean  anything,  it  must  not  be  subject  to  the  vagaries  of  ad  hoc  inter- 
])retations.  Let  us  not  be  naive  and  say  tliat  this  is  cured  by  sweeping, 
"absolute"  sets  of  ])rovisions.  We  must  still  answer  who  and  what  are 
])rotected,  and  "when"  and  "how"  they  invoke  protection.  Use  of 
s.weeping  woi'ds,  like  "any  person",  is  no  solution.  Almost  every  person 
ii>  my  Senate  ofiice  processes  iiifoi'mation  for  dissemination  to  the 
public  through  a  news  medium.  How,  without  specificity,  does  a  court 
determine  udietlier  these  persons  can  invoke  a  Hews  shielcl  bill  to  refuse 
testimony? 

This  is  not  even  considering  that  failure  to  draft  comprehensive 
and  well-delineated  provisions  may  send  our  legislative  pi'odiict  to 
the  junk  heap  of  "unconstitntioually  vague"  legislation.  We  must 
not  only  avoid  a  law  that  is  incapable  of  uniform  enforcement,  we 
must  also  avoid  a  law  that  is  incapable  of  enforcement  at  all— for 
vaguene&s. 
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Tl)e.  fjivoi'llo  obstncJo  to  resolving  sncli  diflicultios  is  tlic  cry  that 
tliis  type  of  legislalion  cannot  acconnnocljito-  confiniiii^'  di'luiitions. 
Tli'iH  jirgnnnnit— that,  for  (ixaniplc.  we  cannot  legislate  ti  ddinition 
nnlcss  if  covers  every  ])am])lilGteor — (lemonstrates  a  basic  niisnndcr- 
standinii"  oi'  \\]\\\t  tlio'Congiv.srs  is  doing. 

As  I'liaVG  e.\])laijuul  earlier,  we  are  Jiot  enacting  a.  law  ])Ursuant 
to  some  [irst  anicndnient  grant  of  legislative  antlioi'ity.  liatlier,  we  are  ■ 
ini])lementing  the  s]:)irit  of  the  fir.st  anicndnient  by  Jncans  of  powers 
granted  nnd'er  tlie  nesessary  and  ])i'oper  chuise.  Tliese  rnleniMki.ng 
powers  do  not  in  and  of  themselves  restrict  ns— at  least  in  the  sense 
that  courts  are  restj-icted  in  their  very  diHenMit  role  of  having  to 
inter])ret  the  first  amendment,  which' they  of  coury(i  interpi'et  as 
applying  to  ever^'one. 

Tlie  mdy  way  that  the  jnandates  of  the  first  aipendmcJit  coidd 
come  ijita  play 'would  be  if  jhkI  when  the  coni't  reviews  the  law  we- 
may  pass.  We  may  ii-ref \itably  enact  rules  applying  to  anyone  we 
])hNisej  so  long  as  this  is  Jiot  uuconstitntional. 

Would  onr  action  here  be  unconstitutional  ?  The  answer  is  clearly — 
no! 

We  will  not  violate  the  first  amendment^  by  passing  a  set  of 
|)rocedni'al  rules  which  enlarge  Jiewsmon's  existing  rights.  .Katlier  than 
l^assiug  a  law  abi'idging  a  free  press,  which  would  be  unconstitutional, 
wc  ai*e  GX]:)a.iuling  the  existing  legal  pi'otections  with  nispect  to  Uu) 
How  of  news. 

Finally,  there  ai'e  practical  aspects  of  the  legislative  format  to  he 
considered.  We  will  have  i)rovided  the  uewsmeji  with  iibthiiig  if  we 
fail  to  provide  "pvedictability.''  It  is  essential  to  be  able  to  tell  with 
certainty  Avhether  a  specific  "newsjnaJi"  is  able  to  a.ssnre  confidential  ity. 
whether  he  has  a  bona  fide  "soiii'ce.'',  or  whether  specific  activity  is 
covered  by  a.  slrield  law.  Sweeping  terms  Avill  liave.  to  "wait"'  for 
court  interpretation. 

On  the  other  side  of  this  issue,  the  pnblic  wajits  equal,  assurances 
that  their  rigiit  to  theii'  neighl)or'S  testiJnojiy  is  not  disturbed  by  ji 
sham.  Tliey  Vant,  and  have  a  right  to,  assnvances  of  legitimacy — 
s])ecific  statutory  assurances.  Indeed  this  is  jiothiug  short  of  tJie  stake 
we  all  iuive  in  nuixiinum  confidcjice  as  to  the  integi'it}*  of  our  judicial 
processes.  . 

The  format  ])reseiite(l  in  S.  318,  the  News  Media  Source  Protection 
Act,  assures  against  these  abuses  and  pitfalls.  The  committee  may 
^visll  :to  examine  the  specific  internal  content  of  tins  format,  and 
i'esha])e  it  accoi'dijigly.  But  I  strongly  eiulorse  the  concept  as  a  path 
of  good  judgment,,  and  vcsponsibile  govei-nmcnt — and  I  gratefully 
acknowdetlge  the  same  endorsemejit  by  12  of  our  distinguished  coU 
leagues  hi  the  U.S.  Senate.  • 

In  conclusion,  Avliat  faces  tlie  Nation  today  ai-e  issues  as  to  our  in- 
dividual rights,  as  they  ai-e  embodied  botli  in'  the  first  and  sixth 
amendments. 

Several  years  ago,  we  all  I'ead  in  the  new^spapers  of  an  incident 
Avhere  persons  looking  out  of  theii*  w^indows  actually  saw.  someolH^ 
being  knifed  iii  the  street  below,  and  they  pulled  their  window^s  clown 
and  they  dvc^v  the  blinds. 

I  suggest  to  the  subcommittee  this  morning  that  in  many  ways  this 
"Nation  has  preferred,  to  pull  the  window*  down  and  close  the  blind, 
ajid  that  we  are  in  real  trouble  if  li,at  situation  is  allowed  to  exist. 
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As  loiig  us  wci  Iiavc  a  li'cci  press  ami  one  that  brings  (o  us  the  fa^'ts 
and  sounds  of  what  is  going  on  ai'ound  us,  \vc  will 'always  bo  able 
to  make  tJic  i)i'02)cr  ducisions.  TJiat  is  why  the  lii'st  auiondintiiit  is  so 
ini])Oi'tant.  But  it  is  also  true,  that  if  iii  fact  thore  have  been  ex- 
cesses in  luii'assjng  the  press  o.l*  this  country,  then  cei'lainiy  I  do  iu)t 
\vaut  to  see  tlie  press  use  excesses  to  luirass  the  other  riglits  we  are 
granted  uiuler  the  Contitution. 

The  easy  course  for  Jne,  for  the  Govei-nnient,  for  tJic  [)ress,  and  foi' 
you,  Mr.  Chaii'inan,  aiul  your  conunittce,  is  to  demagogue  this  issu(i. 
On  the  otlier  luuul,  if  we  are  to  leave  to  this  Nation  a  legacy  that 
is  AYorthy  oi  ^vhnt  is  ^YnttCll  in  our  Coustitutioiij  then  I  suggest  we 
throw  the  dcinagoguery  away  and  get  to  the  business  oL'  having  an 
infoi'nied  nation,  a  sensiti\e  luitiou,  a'  nation  sensitive  to  the  needs  and 
riglits  of  ns  all. 

TJumlc  you  very  nnicli. 

Seiuitor  Ekvix.  I  want  to  say  1  sjuire  in  full  measure  your  views 
tliat  constitutionally  speaking  there  can  be  no  absolute  privilege.  The 
CoustitutioJi,  it  sccnis  to  me,  nuist  be  ijiterpretcd  as  a  hormonious 
docunieiit  containing  pi'ovisions  of  equal  importa]ice  and  dignity  and 
nnist  be  "interpreted  so  as  to  give  the  maximum  cH'ect  to  each  provi- 
sion without  iiuJlifying  tlic  other  pi'o visions. 

I  tliinlv  Justice  Learned  Hand  had  this  in  mind  whm  he  chmul 
Jiis  Oliver  Wendell  Holmes  lectures  to  tlie  Harvard  Law  School  in  a 
declaration — substantially  lie  said  lu^  ordered  his  audience  to  take 
up  weapons  against  thc^i-bsolutes  and  give  them  no  thought  in  the 
elTort  to  serve  the  first  amendment.  We^cmght  not  to  nullify  the  pro- 
vi.sions  of  the 'sixth  amendment  as  yon  so  well  point  out! 

I  wish,  to  say  that  you  have  giveii  a  very  substantial  contribution 
by  your  testimony  to  the  work  of  the  subconunittce.  Your  statcnuMit 
evidences  the  profound  consideration  and  undorstaiuliiig  of  the 
philosophical  and  pragmatic  and  constitutional  implications  involved 
in  tliis  question. 

Senator  WKrcKKR.  Thank  you,  Mr.  Chairman. 

Senator  Guiixky,  Thank  yon,  Jilr.  Chairman. 

No  questions,  but  I  want  to  commejid  Senator  Weicker,  too.  on  a 
very  comprehensive  stattiment  on  a  difficult  subject.  This  subcommit- 
tee needs  all  the  h.clp  it  can  get  to  come  to  grips  with  tJiis  question 
and  yon  have  helped  us  a  lot. . 

Senator  WKtoicKU.  I'hank  you  very  much. 

Senator  Eijvrx.  Thank  you  very  nnich. 

Counsel  will  call  the  next  witness. 

Mr.  BA.sicm.  The  Honorable  Nelson  A.  Eockefellcr,  Governor  of 
New  York. 

Senator  Ervix.  Govci'nov,  I  wish  to  welcome  yon  to  tl^e  subconimittee 
aiid  express  our  deep  appreciation  for  your*  wUlingne.ss  to  appear 
before. us  and  give  us  the  benefit  of  your  viow.s  on  rJiis  matter  of 
crucial  inipoi'tance. 

STATEMENT  OF  NELSON  A,  ROCKErELLER,  GOVEKNOH  OF  THE 
STATE  OF  NEW  YORK 

Goverjior  RocKKKKLr.KK.  Senator  Ervin,  I  would  like  to  express  my 
deep  appreciation.  It  is  iu\  honor  to  appear  before  your  committee. 
All  of  us  hold  you  in  great  respect  as  one  of  the  outstaiuling  protectors 
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{)(  \\n\  Coiistit iifioii  in  our  coiiiiti'v.  I  would  also  like  to  coiiLfi'Mhiliito 
1  lie.  riuMiihtM's  of  \     coiiiii)it-to(i  I'or  your  uiukM't-Mkiu.a", 

Wo  have  just  lioai'd  a  hrillianl*  analysis  of  Miis  subit^ct".  T  ronii.'  bi'Toro 
yon  as  a  siniphi  local  adniinisirator  wlio  has  had  sona*  pniclicM I 
f.Ni)(M'i(Mico  in  adniiiust'iM'in*>"  Ji  law  which  luis  Hio  saMu».  ol)jc(:(i\'os  Jis 
thos(^  for  which  Ihcsc  hoarinu'S  i\V{\  bcin^ii'  held.  1  ha\"c  h(uMi  :in  cdccicd 
odicial  now  for  lo  years  and  ha\"c  more  tlnin  a  passing  actiiniintance 
wilJ'i  fearless,  hard-hittin.a'  jonrnMlisin,  As  ii  niiittiM'  of  fact",  I  !ia\"e  a 
<i:o()(|  nainy  scai's  t  o  pro\'o  it. 

Seiiafor  l^jn'iN.  i  believe  il.  was  Klbert  ITubljiii'd  (bid  said  when  (he 
Lord  exaiuiiu'S  us  on  fhe  lasf  day,  it  is  not  to  see  whefhei'  we  have  any 
HUM  la  Is  hut"  to  see  whether  we  h;i  \"e  ji  uy  scars. 

(ioN'iM'nor  HocK.KFi'irj.Ka.  A\'^ell.  V  won't  show  you  luy  scars,  huf  T'\"e 
<n)t'.J;hem. 

r)Ut",  as  r  said  \\l  the  'I'oi'ch  of  I  jbeily  ceremony  :fov  Ste\"i»  lioii'ers. 
the  Syracuse  publisher.  1  would  far  pi-e fer  a  society  where  a  fre(»  pr(\ss 
(X'casionji lly  upsets  a  pui)lic  odicial  to  a  society  where  public  ollicialr^ 
could  e\'er  upset  f  I'l^edoin  (vf  the  press. 

At.  the  same  tiuu\  Mic  news  media  have  a  cdeai'  I'esponsiljility  to  l)e 
accurate,  to  be  fair,  to  ])ro\'ido  ])alance  to  all  viewpoints.  And  espe- 
cially in  this  electronic  aii'o,  ^\■hen  television  can  ]")i'actically  create 
news,  the  media  lia\'e  the  responsil)ility  to  maintain  an  honest  pei'spec- 
tive— to  repoi't  molehills  as  molehills,  and  not  as  Blount  E\'erest. 

Before  u'ettinu'  into  the  specifics  of  the  le.a'islali vc  issue  hefoi'e  yon 
toilay,  I'd  like  to  express  the  ]:)hiloso]-)1ncal  l)asis  of  my  views. 

"We  he.i>'in  with  the  fact  that  freedom  of  the  press  is  a  fum  hi  mental 
pi'inci]^le  on  \vbich  this  Nation  was  fomided. 

We  then  have  to  pi'oceed  from  that  princi]^le  to  the  S]")eciric  actions 
required  to  assui'e  continued  freedom  of  the  press.  And  lu^^vsmen  cjin- 
not  o])orate  in  freedom  unless  they  can  guarantee  their  news  sources 
confidentiality. 

I  am  convinced  that  if  i'e]")orters  should  ever  lose  the  rio-ht  to  pro- 
tect the  confidentiality  of  the ii*  sources,  then  fearless,  objective  report; 
in^,  especially  investigative  reporting,  ^vill  simply  dry  up. 

The  brand  of  resourceful,  probing  journalism  that  first  ex]-)Osed  most 
.  of  the  serious  scandals,  corruption,  and  injustices  hi  our  Nation's  his- 
tory would  simply  disappear. 

Since  we  believe  in  a  fr'ee  press — since  the  i")rotection  of  news  soui'ces 
is  indispensable  to  the  maintenance  of  a  free  press — then  the  next 
ol) ligation  of  a  free  society  is  to  insure  that  newsmen  can  assure  their 
sources  of  confidentiality. 

This  is  exactly  what  we  did  in  New  York  in  1970,  wlien  I  signed  the 
State's  Freedom  of  Information  bill. 

This  so-called  shield  law  protects  journalists  and  iiewscastei*s  from 
charges  of  contempt  in  any  pi'oceeding  brought  under  State  law  for  re- 
fusing or  faiUng  to  disclose  information  and  sources  of  information 
obtained  in  the  course  of  gathering  news  for  publication. 

Our  New  York  law  is  one  of  the  strongest  of  the  19  State  shield  laws 
in  the  country  in  the  protection  it  affords  newsmen. 

In  fact,  our  law  is  one  of  only  two  State  laws  that  protect  both  the 
journalist's  confidential  sources  and  the  information  obtained. 

I  liave  been  asked  to  connuent  on  the  experience  w^e  have  liad  with 
our  State  shield  law  in  the  2  yeai's  since  it  has  been  in  effect. 


155 

I  i\ni  [)lc{iscd  to  I'opovt  that  our  New  Yorlc  Stnto  sliioUl  hxw  is  ^YOl•k- 
iiiii:  wull  indeed. 

This  is  true,  iu  good  measure,  bccnuso  our  law  enforcement  peoi)lo 
respect  the  philosophy  bchiud  ii  shicUl  hvw. 

This  attitude  is  well  expi'cssed  by  Itobert  Fischer,  New  York  State's 
Special  Prosecutor  of  organized  crime. 

]\rr.  Fischer  states  that  ho  aiul  oilier  prosecutors  depend  heavily  on 
the  published  revelations  of  newsmen  for  loads  into  organized  crime, 
oHicial  curruptiou,  narcotics  tralUc,  and  similar  criminal  action. 

This  particular  prosecutor  onco  obtained  22  convictions  in  a  drive 
agaijisb  oi'ganized  crime  that  grew  initially  out  of  newspaper  revela- 
tions. 

The  papers  that  initially  broke  the  stories  won  a  Pulitzer  Piize. 
And  the  prosecutor  got  liis  coiivictioiis  without  any  attempt  to  force 
llui  i\ewsi)a  pei'S  to  disclorft?  the  soui'cc!^;  oi*  their  exposes. 

The  president  of  our  State  District  Attorney's  Association,  Mr.  John 
O'lEura,  reports  general  satisfaction  with  our  shield  law  among  his 
fellow  tlistrict  attorjieys. 

in  brief,  our  law  enforcement  people  are  not  expecting  newsn\en  to 
do  their  W'ork  for  them  by  trying  to  force  the  disclosure  of  confidential 
news  soui'ccs  beyond  what  they  publish. 

Indeed,  the  small  number  of  shield  law  cases  that  have  come  up  so 
far  testilies  to  the  fact  that  police  and  prosecutoi's  respect  it  and  do  not 
try  to  outflank  it  to  get  information  that  is  privileged  under  our  shield 
law\ 

I'd  now  like  to  discuss  our  experience  with  New  Yor*i  state's  shield 
hnv  in  ter*ms  of  four  basic  issues  that  shield  laws  raise. 

1.  Who  is  covered?  Is  it  oidy  those  professionals  engaged  in  gather- 
ing jiews,  and  not  authors,  or  would-be  autlioi'S,  and  others? 

2.  What  is  covered  ?  Is  it  both  tha  source  and  the  information,  or  just 
the  confidentiality  of  the  source? 

•3.  How  is  the  information  received?  Is  it  in  a  context  in  which  con- 
fidentiality has  to  be  either  expressed  or  implied? 

4.  Should  we  have  State  and  Federal  laws,  or  Federal  preemption  of 
tliis  area?  In  my  opinion,  both  State  and  Federal  laws  are  soimd  but 
jiot  Federal  preemption. 

Let  us  look  at  New  York's  experience  under  its  shield  law  to  the 
extent  that  our  law  illuminates  these  points. 

WHO  IS  CO\TCUIiU)? 

New  York's  law  is  clearly  designed  to  protect  tlic  professional 
journalist^  or  newscaster  hi  the  course  of  his  or  her  work.  ITere  is  a 
case  in  point. 

Ml".  Alfred  Balk,  the  editoi*  of  (he  Columlna  Jovrnnlism  Reviero  at 
Columhijt  University,  wi'ote  an  article  several  yeai-s  ago  on  blockbust- 
ing in  Chicago.  In  it,  he  relied  on  an  unidentified  . source  for  key 
information.  Last  year,  plaintitVs  in  a  civil  suit  tried  to  comjx)]  Mr. 
I^alk  to  reveal  his  confidential  sources  in  a.  deposition  taken  in  New 
York  City.  He  refused.  In  sui)poi't  of  his  refusal,  the  court  cited  an 
Hlinois  shield  law  and  quoted  directly  from  my  memorandum  ap- 
proving New^  York  State's  .shield  la  w. 

Wliat  is  covered? 
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Now  '^^)rk*s  law.  as  I  s'aid  (MirlicM*.  ])ro((U'(s  both  tlio  coiifitli'iitialit y 
of  tl)(»  in  foi-mation.  as  wM  as  tin*  source. 

II(MH'.  is  a  cast*  in  point.  In  tin*  so-calliMl  Tomnnj  the.  Tnfrclle.r 
a  ^irronp  of  stnthMits  at  llobait  ('olloiri'  \vimh»  luMn'r  ti'iiul  on  k\v\\\s 
(•hai*<ri*s  ,a*i'()\vin<r  ou(  of  stuiliMJt  proti^st  on  canipu.s. 

Tho  (i('f(Miso  wantiMl  to  prove*  tliat  "Tonnny  tijo  1'ravclliM-"  was  un 
un(l(MVOV(M*  a;LfCMit  ami  an  inv(»sti^rator  oT  stuiliMit  univ.st. 

Tlio  (lof('n.so  tri(ul  to  snhpiMia  material  from  CHS,  inoludintr  film 
that  had  not  bocMi  nsed — so-eallod  "out  rakivs."'  The  ni^twork  roi'uscd. 

Tlu»  court  uplu^M  tho  l)i-oa(h'astiM*\s  n^fusaK  in  pai't.  on  tlu»  <rrou?jds 
that  the  Now  Voi-k  State  shield  law  <x\\\k'  privd(»<riMl  .status  to  this 
infoi'nnition. 

In  two  otluM*  cases,  the  infoiMnation  did  not  have  ])rivileir(ul  .status 
aceordin<r  to  the  courts. 

.Vft(M*  the  11>7<*  riots  in  the  T()nd)S  pri.son  in  Ni'w  Yoi'k  (^ity.  an 
imnati*  wrote*  an  un.sijrucd  account  of  the*  eviMit  and  submittcvl  it  to 
the  Vflla(/('.  ]'o!rr.  acnvspapei*.  which  (hen  printcul  his  story  usinir  his 
name. 

'riuM*eaft(M*.  the  district  attorney V:  ollici*  subpcMiaed  the  actual  mami- 
scri])t  as  evidence  it  wnnted  in  comjection  with  ca.ses  arising  out  of 
the  Toinbs  riots. 

The  pap(M*  i*(»fused.  usin<r  tlu*  State  shield  law  in  pni't  as  a  defense. 
TIh*  court  held  in  this  case  that  sinc(»  the  material  and  its  author  had 
already  been  made  public,  the  shield  law  did  not  apply. 

In  anothei*  case.  involviii<i'  tin*  same  prison  i-iot,  some  prisoners 
phoned  a  radio  talk  show  fi'oni  the  Tond)s  ])!*ison. 

The  di.strict  attorneys  ollice  wantiul  tap(\s  of  these  calls  to  use  in 
prosecutinii:  cases  growing  out  of  th(»  riots. 

The  station,  standing  on  the  State's  sbicdd  law.  refused.  The  courts 
luOd  tlnit  til  is  was  not  an  appiopriate  a])])lication  of  th(»  shield  law 
because  tlie  infoiination  was  not  conlidential  since  it  had  already  bec^Ji 
bi'oadcast  to  the  i)nblic. 

In  a  similai*  ca.s(^  the  oHices  of  tla^  Stat(^  department  of  correctional 
s(M*vic(*s  in  Albany  were  hondied  in  11)71. 

The  sam(^  (^veiling,  a  New  York  City  radio  .station  received  a  call 
fi-om  sonuione  chi inning  to  repi'cvsent  an  organization  called  the 
WeatluM*  Undei-gi-ound. 

Tho  caller  gave  a  location  wh(M»e  the  station  could  find  a  hotter  in 
which  the  W(Mith(M*  Undoi'ground  claimed  ivsponsibility  foi*  bombing 
the  State  oflice. 

The  text  id*  the  letter  was  ivad  over  tbe  air  and  reh^ised  to  tlu*  news 
,sei*vic(\s.  l^ut  wluMi  tbe  Albany  (^)unty  disti'ict  attoi-ney  subpemuMl 
the  .station  for  the  letter,  tbe  station  I'efn.scd,  saying  that  uiVder  the 
State's  shield  law  they  did  not  have  I  o  give  up  the  lettei*. 

The  lower  court  ruled  that  there  was  no  case  of  eonlidontiality  in- 
volved in  this  information  and  ruled  again.st  tbe  station.  This  cast*  is 
now  on  a])peal. 

I  cite  tbese  cases  to  show  tbe  piacticality  of  the  biw  in  the  way  it 
operates. 

Tt  soenis  to  me  it  is  very  fail*  and  gives  jiecessary  protection  without 
being  arbitrary. 
ITow  is  tbe  information  l  eceived? 
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A  vitally  iinj)()rt{int  shield  law  (]iu»sti()H  is  wlRMiior  or  not  the  con- 
lidential  pi-iviU'oo  <rnint(Hl  to  iu»\v.smoii  u[)i)lios  under  any  i-ircuin- 
stan<*e.s  at.  all  times — or  whether  it  is  limited  only  to  inforiiiation  oh- 
tained  in  eoidith'nee  in  the  eonrseof  news  {iratherin^. 

A  ca.^e  orowinn'  out  of  the  insurrection  at  Atti<-a  Coi-rec^tional  Fa- 
eility  in  11)71  deals  directly  with  this  issue. 

A  newseastei'  JVoni  a  l-iuH'alo  staticm  was  interviewinijj  two  imnates 
inside  the  walls. 

X.  e;«meraman  I'ronj  the  same  station  was  also  insiile  tlie  ])r!son.  Sud- 
d(»nly,  tlie  two  inniates  I)ein4»'  interviewed  wei-e  a]le*i'eilly  hrouirht  he- 
fore  a  kanirai'oo  eouii  and  tlje  newscast ei*  was  eonipelleil  to  ivad  liis 
notes  there. 

The  two  imnat(>s  were  fouiul  "»i'nilty  of  treason"  by  tlie  kan^raroo 
court  and  led  olV. 

Sul)se(]ueiu]y.  they  were  round  murdeivd.  The  newsca.ster  and  the 
caniei'anjan  i-elused  to  testify  hej'oiv  a  ii;'ranil  jury  as  to  theii'  knowledjre 
oftlKM-ase.  ^ 

Tin*  court  has  I'uletl  a*fainst  tlie  two  men  on  the  iiasis  that  tliey  are 
heiu"'  asked  asked  to  tesiiry  on'evciits  they  happened  lo  witness  tlieni- 
selves  as  individuals— and  not  on  events  that  had  been  i-elated  to  them, 
hi  coniiiUMice.  by  otiicr  people  in  their  capacity  as  ne-wsmen. 

This  case  is  a^so  on  appeal. 

Shouhl  the  Federal  d'oveiMunent  pi'eempt^ 

Finally.  I  hwvi}  lieeu  asked  to  cover  today  the  question  of  whether 
PVdei*al  hnv  shouhl  ]n'ecmpt  State  law  in  this  ai'ea. 

As  a  ^Mieral  rule.  I  favor  a  clinnite  of  federalism  that  eiicouraires 
inui^'inathju.  innovation  and  ci'eativity  at  all  three  levels  of  <xovern- 
ment.  '  . 

Tliis  is  healtliy ..vital  fedei-alisin. 

Applying'  this  philosophy  to  the  shield  laws,  1  believe  we  need  a  Fed- 
eral law  to  provide  nationwide  ])i-otection  of  the  press.  es])coially  \n 
thos(^  states  whei'e  no  shiehTlaws  presently  exist. 

It  is  in  the  Ix^st  interest  all  the  |UH)pje  that  nationwide  ]irotections 
be  established  for  those  en*ra*ied  in  the  occupation  of  news  ^ratlieriuii. 

At  the  samp  time.  1  do  not  favor  having  the  Federal  (Tovermnent  pre- 
em]it  the  MeUl. 

1  1  'e  CO  m  m  e  n  d  t  h  a  I  a  n  y  Fo  cl  e  ra  I  'la  w  e  n  a  ct  e  d  ex  [  1 1  'essl  y  re  se  r  ve  to  t  h 
states  the  iM<i-ht  to  enact  measures  which  are  consistent  with  Init  <i'o 
])ey()nd  Federal  protection. 

And  (inallv,  in  considei'in*r  Fedei'nl  legislation  in  this  area,  may  I 
su<!:j2;evit,  aw  the  Ui\sisof  New  York's  experieweo,  thvU  pnvtienluv  -AtVen- 
tion  be  paid  to  the  follow! ng  fundamental  question?;: 

To  wlioin  atul  to  what  kinds  of  infoi'mation  is  the  testimonial  pi'iN  i- 
le.a*e  intended  to  a])ply  ? 

For  exam])le.  is  a  reporter  who  ]ni])]>ens  to  observe,  let  iissay,  an 
automobile  accich^it,  or  a  nnirder,  exempt  from  the  obli<rations  of  an 
ordinary  citizen  to  assist  the  antliorities  merely  because  he  is  a 
newsman?  ^  * 

TliC  exemption  of  a  lUMvsman  to  «i'ive.tei5fmioiiy  under  any  circmn- 
stance  is  not  in  theintended  s])ii'itof  theshield  laws. 

WJnit  we  have  worked  towai'd  in  our  New  York  law,  and  what  i.s 
necessary  in  a  Fedei-al  shield  law,  is  a,  sense. of  balance  between  two 
vital  objectives — tlu'  necessity  to  inainiain  a  free  fiow  of  informatio-i 
and  reasonable  i'e()uirementsof  ellective  law  enforcement. 
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I  lun  fully  nwnro  that  sonm  newsnion  niul  nowspapors,  lunvso asters, 
radio  niijl  television  stations  are  not  infallible  founts  ol'  inforniaiion. 

i  nin  fully  aware  that  some  news  rovera<jfe  is  shuiterl,  incorrect  and 
sometimes  extremely  unkind  to  elected  odicials. 

But  as  OliurchiHsaid  of  democracy,  "It  is  the  worst  form  of  gov(»rn- 
nient—lmt  it's  better  than  nil  the  otluM*  ones  that 'have  been  tried." 

So  it  is  with  tlie  press.  It  may  be  an  imperfect  institution.  But  it  is 
positively^  indispensable  to  the  maintenance  of  a  free  society. 

And  shield  hiws  are  absolutely  indispensable  to  '  '^'free  pi'ess 
truly  fi'eo. 

Thank  you,  sir. 

Senator  Envix.  Governor,  the  subconunittee  is  deejoly  g-rateiul  to  vou 
for  your  very  wise  e.\])osition  of  this  subject,  and  joartindaHy  for  i'iv- 
iu^r  lis  1  he  benefit  oT  New  York-s  exi)erieuco  under  its  State  shield  law. 

As.I  understand  the  New  York  shield  law  as  ex]olaiiied  by  yon,  i).  un- 
dertakes to  deal  both  ^yith  the  cjuestion  oC  uiipul)lislied  in'rorniation 
and  the  sources  of  the  information.  AVliere  the  information  has  been 
made  j^ublic  by  those  who  gather  it,  it  then  loses  its  confidentiality  and 
confidentiality  is  restricted  to  flic  unpublished  information;  is  tliat 
correct  ? 

^  Governor  EocKKKKrxi:!;.  Unpublished  information  that  was  oI)t.ained 
eitljcr  expressly  on  a  confidential  basis  or  implicitly  on  a  confidential 
basis. 

Senator  Ehvin.  In  other  words,  you  would  have  a  requirement  of 
confidentiality  with  respect  to  information? 
Governor  liocKKFKLun?.  Exactly. 

Senator  Envix.  Since  I  share  your  pliilosopliy  on  government,  I  was 
particularly  impressed  by  your  recognition  of  tlie  fact  this  is  a  field  in 
which  Congress  would  have  the  power  to  legislate,  but  as  a  practical 
matter,  it  would  bo  unwise  for  Congress  to  enact  a  Federal  law  M-hicli 
would  preenipt  the  entire  field. 

I  think  that  is  the  recognition  of  what  I  think  is  one  of  the  most 
valuable  aspects  of  our  constitutional  system.  We  should  recognize 
that  the  States  do  have,  even  in  fields  that  have  a  national  intere.st,  a 
very^  fine  part  to  play  in  the  sense  of  being  laboi'atories  for  experiment. 
I  think  that  you  have  made  a  most  valuable  suggestion  here  in  sug- 
gesting that  any  act  that  Congress  might  make  should  embody  a  pro- 
vision leaving  to  the  States,  the  riplit  to  go  beyond  the  Federal  statute 
as  long  as  they  comply  with  the  niinimums  of  the  Federal  statute. 

Governor  Kockkfklu^r,  If  I  could  amplify  on  tliat  just  a  word, 
Sen^ator.  I  think  we  have  a  ])erfect  case  in  point  of  where  we  have  a 
national  problem  which  is  already  recognij^ed  by  10  States  who  have 
acted,  showing  that  the  States,  because  of  particular  circumstances, 
and  being  free  to  act,  have  moved  ahead  of  the  Congress. 
^  I  feel  equally  strongly  that  the  Congress  should  give  basic  protec- 
tion to  the  entire  country. 

However,  the  concepts  that  may  be  developed  by  the  Congress, 
which  we  would  all  obviously  accept,  may  not  go  as  far  in  terms  of 
the  best  interests  of  the  coinmnnities  in'  which  we  Iiappen  to  live. 
Tlierefore,  we  should  be  free  to  take  that  additional  step.  You  liave 
to  develop  legislation  that  represents  all  of  the  people  as  seen  by 
their^  total  representation  and  we  liave  a  more  limited  area,  and 
that  is  true  for  50  areas  of  the  country. 
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I  think  our  Fcclcral  system  is  an  extremely  powerful  system.  It 
^>'ives  tlie  opportunity  for  initiative,  which  is  particuhirly  important, 
ill  a  i)criod  of  I'lipicl  chaii^^e  in  the  way  in  whidi  wo  live. 

I  thinlc  it  is  an  ideal  conihiiiation  and  I  am  deeply  ^ri^f^teful  to 
you,  sir,  und  your  committee  fov  the  initiative  you  have  taken,  whicli 
is  crucial  for  the  basic  beliefs  we  hold  for  the  future  of  our  country. 

Senator  Go]i>'i:y.  I  would  like  to. echo  the  sentiments  of  the  Chair- 
UKUi,  Govci-nor,^  aiul  say  it  is  very  helpful  to  have  this  inforjnation 
ol'  !iow  the  workings  are  of  a  very  largo  and  working  state. 

Do  you  ha-A'o  any  idea  of  how  many  cases  have  arisen? 

Governor  KocKKi'Krj.KK.  Very  few.  We  have  very  few  cases.  I  could 
not  give  you  the  number,  but  I  will  send  it  to  you. 

'J'lu!  interesting  point  to  me  is  that  this  has  been  accepted  by  both 
of  tlie  prosecutors  and  the  ]U'OSS,  meaning  the  media,  as  a  sound  and 
logical  structni'o  and  therefore  there  have  beoji  very  few  challongcs 
to  the  application  which  is  automatically  applied  by'^tho  law  enforce- 
ment people. 

Senator  Guhxkv.  And  the  law  enforcement  people  do  not  think  it 
is  really  iuiy  liindi-ance  to  their  worlc? 

Governor  liOCKiyrKLLKU.  No,  they  do  not.  This  is  very  intero^iting. 
As  a  matter  of  fact,  as  I  mentionecl,  Judge  Fiselier,  who  is  our  state- 
wide prosecutor,  feels  that  it  is  tremendously  importajit  that  the  law 
be  thci'o  to  protect  the  press  so  that  the  iircss  can  make  a  revclntion 
^vluch  in  many  cases  they  are  not  al^lo  themselves  because  they  do  not 
have  the  stafl  to  obtain  aiul  some  of  their  Ijcst  cases  have  come  from 
revelations  made,  and  I  think  as  a  politiciau  i\m\  ofnceholdcr,  I  liave 
to  say  that  all  of  us  in^  oiUce  are  aware  of  this  constant  scrutiny  by 
the  very  energetic  and  imagiiuitivc  and  aggressive  media  representa- 
tives who  arc  gathering  news,  aiul  it  is  a  very  healthy  and  important 
force  in  our  country. 

Senator  Gui^xicv.'ln  other  words,  the  law  eirtorcoment  people  feel 
without  a  shield  law  they  might  not  be  able  to  pursue  their  job  as 
eJlcctively  ? 

Govei'nor  Kockkfkllkk.  Exactly,  because  they  would  uot  have  the 
sources  developed  by  the  media. 

Senator  Eu^aiS^  Govcrimr,  it  .seems  to  me  that  the  experience  of  our 
country  lias  shown  that  in  respect  to  corruption,  which  those  engaged 
in  it  seek  to  conceal,  we  have  to  dej^end  iu  a  largo  degree  on  investi- 
gative reporting  to  ferret  out  all  crime. 

Governor  Eockkfkllkk.  You  aro  absolutely  right. 

Senator  Ervix.  And  of  course,  anything  which  tends  to  drv  up  the 
sources  of  that  inforiiiation  fj'om  investigative  reporters,  really  iu  tho 
long  run  handicaps  enforcement  of  the  law\ 

Governor  Eock1':fi«:ltj:k.  Exactly. 

Senator  Euvix.  Thank  you  ^^ery  much. 

Governor  RocKKriciXKU.  I  am  very  grateful  to  you.  Senator.  It  was 
a  pleasure  and  a  priArilege, 

Mr.  Baskik.  Mr.  Chairman,  our  next  witness  is  Dr.  Frank  Stanton, 
wlio  lias  consented  to  step  aside  for  Dr.  Korry, 

The  next  witness  is  the  Honorable  Edward  M.  Korry. 

Senator  Eimx.  I  wish  to  welcome  you  to  the  subcommittee  and  ex- 
press our  deep  appreciation  for  your  willingness  to  come  and  give 
us  the  ])enefit  of  your  observations  in  a  field  in  which  you  and  tho 
organi;5ation  which  you  represent  are  most  knowledgeable. 
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STATEMENT  OF  EDWARD  M.  KOERY,  PRESIDENT,  ASSOCIATION 
OF  AMERICAN  PUBLISHERS,  INC, 

Mr.  K<mRy.  Mr.  Cliuiniiniu  T  am  very  p'Jitoful  for  tins  o])i)ortinrity 
to  testify.  I  apolo^isco  for  tho  fact  tliut  you  iwv  hoinp  so  badly  short- 
c'liaiifrod  ill  tliat  niy  nssocintioii  recalls  with  ^wat  plcasnro  your  ap- 
pcaraiU'O  hoforo  it  wlion  yon  explained  to  then)  \vhat  was  happenin«jf 
in  contemporary  tenns  with  lespect  to  first  aniendnient  ri^Hits. 

T  come  hero  not  only  as  prcsitl(»nt  of  tlie  Associatioti  of  American 
PuhlishervS,  bnt  us  one  who  worked  for  20  yours  in  the  daily  press, 
majra/.ines  and  broadcasting  niedia^  and  10  years  us  a  representative 
of  tliis  conntry  as  Ambassador  to  Ktlnopia  and  to  Chile.  Therefore, 
I  know  botli  sides  of  the  fence. 

In  the  interest  of  speed,  1  intend  to  snnnnari/.e  the  statement  which 
T  luivi»  submitted  to  yonr  con>mittee,  sir.  and  T  ^vant  to  empbasizc 
today  a  point  that  was  overlooked  in  the  New  Voj'k  lep:isbition  to 
M'hich  Governor  Rockefeller  has  jnst  inferred;  That  is.  the  e.\cln>iion 
of  books  hud  anthors. 

Yon  Inive  heard,  and  yon  will  be  liearin<r  many  spokesmen  fr<mi 
new.spapors,  mnjrrtj'.ines,  nidio  and;television.  They  will  ar^rue  that  free 
flow  of  information  in  this  democratic  society  now  reqniieH  the 
tbo  daily,  periodical,  and  electronic  press  be  jDrbtected  from  forced 
disclosure  of  information  or  sources  to  Government  ti'ibunals. 

The  publishers  wbo  form  the  association  of  which  I  am  pi-esident 
and  wbo  are  responsible  foi*  approximately  To  pej'cent  of  the  publica- 
tio!i  of  books  in  this  country  probably  would  not  have  viewed  as 
ur^rent,  as  necessary  the  lefrislation  you  arc  now  considering.  We  would 
have  been  content  to  rely  on  the  lalipna^re  of  the  first  amendment  and 
believe  it  was  absolute  in  its  protection  of  freedom  of  speech  and  the 
press  until  the  5-to-4  decision  of  the  Supreme  Coui-t,  handed  down 
b\st  June  20,  which  held  writers  nvo  not  exem]>t  from  frovernmental 
Rubpenas  of  tbei)'  ti^timony  which  cover  possible  commissions  of  a 
crime. 

We  are  ])loa,sed  that  Tnost  who  have  appeared  before  this  committee, 
and  who  will  be  appearinsr  before  it,  are  advocating  the  inclusion  in 
proposed  legislation  of  prot<*ction  for  boolcs,  anthoi*s.  editors  and  ])ub- 
lishers  of  books.  Most  of  the  Ic^islnt  ion  iuta-oduced  into  tl^e  Conpfre.ss  to 
deal  with  this  issue  oovei-s  Iwoks,  snccifically  or  implicitly. 

Like  the  Supreme  Court  in.  10*38,  in  the  unanimons' decision  in 
LoveU  V.  Ofh/  of  Griiffn,  we  hold  as  did  Chief  Justice  Hnfrhcs.  that  the 
liheHy  of  the  press  is  not  confined  to  newspapt»rs  and  periodicals*  but 
that  the  press  in  its  historic  connotation  comprehends  every  sort  of 
publication  which  acts     a  vehicle  of  information  and  opinion. 

'\^niat  is  a  book?  ^Vliat  distinprnishes  a  hooV  from  other  media  of 
connnnnication  of  information?  Wliat  is  its  impoitant  contribiition 
to  the  ])ublic's  rigflitto  know  ? 

One,  it  is  not  local.  It  is  distributed  throufrhout  the  country  and 
indeed  beyond.  It  is  not  licensed  or  subject  to  tlie  pi^essures  that  ema- 
nate  from  licensin^r.  It  is  not  snbiect  to  thi^eats  of  pettv  retribution, 
from  advertisers  or  subscribei*s.  It  is  not  usnally  I'estricted  to  any 
editorial  viewpoint:  That  is,  most  publishers  publish  many  different 
sides  of  the  same  question.  Books  are  a  vital  medium. 
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I4^*t  luo  refer  to  the  essential  nature  of  hooks  and  what  liappened  in 
the  Wa!'  hetvveen  the  States  in  tlie  South,  wliieh  had  heen  almost  t^otally 
(lepentleut  \\\m\  books  produced  in  the  North.  In  its  worst  moment^;, 
the  Sonth  fonnd  that  it  had  to  divert  resonr<'es  away  from  the  war 
eiVort  in  order  to  i)iihlish  books,  because  witiiout  books  the  pid)lic  is 
we.ikeneil  and  less  informed.  Indeed,  the  Sonth  was  litenilly  foreed 
to  invent  its  own  hook  |)nhlis]iin|ir  industry. 

There  is  another  element  tliat  ]ii|irhli;iht.s  the  iinportanee  of  books. 
With  tlie  domisi»  of  IJfc  and  Loo/c  niajrazines,  hooks  am  inereasin^ly 
betvnninjr  jonrnalivStic  ontlets.  We  lind  today  the  instant  journal istie 
I»ook.  As  <oon  as  the  Prevsidont  visits  China,  witliin  the  week  tliere  is 
a  Ixvok  o»>  the  newsstand.  Wl>en  the  l'o))e  jroes  around  the  world,  there 
is  a  l)Ook  Iln\t  immediately  appears  thron^rhont  tlie  ronntry.  Moon 
journeys  and  many  other  events  illustrate  this  trend.  Journalists, 
wnrkinjr  journalists,  aiv  inereasin<j:ly  turning  to  hooks  to  expand  and 
<Ievelo]>  the  tliemes  which  they  have  been  iiivesti;i:atinjr  as  daily  news- 
pa  pennen  or  reprcsontatives  of  the  media. 

I  only  have  to  mention  su<'h  mimes  as  David  Hroder,  Jules  Witcover, 
David  llailK'rstam,uu(t  nnmy  others  known  to  yon,  sir. 

It  w<mld  be  patently  absurd  to  say  you  can  have  a  law  wliieh  afl'ords 
protection  to  people  and  then  leave*' naked  those  same  people  when 
tiiey  were  using  the  sjune  sources  of  information,  dealing  with  the  same 
kiiuls  of  information,  but  pnt  their  work  into  a  book.  This  would  create 
a  rather  ^rotesquelegal  situation. 

Now,  the  dehnitioii  of  an  ;iuthor  sometimes  provides  drafting  diffi- 
culties. I  recognize  tliat.  Hut  it  goes  without  .saying  that  a  persoji  who 
luH  estidJished  himself  as  an  anthor  would  be  deserving  of  protection. 
Similarly,  a  pei-son  who  had  received  commission  from  a  publisher  to 
'  writ4?  a  book  would  have  sufficient  grounds  for  claiming  protection.  A 
writer  who  had  received  an  advance  royalty  would  ceitninly,  in  our 
view,  be  qualified. 

The  couits  do  not  seem  to  liave  mudi  difiiculty  in  recognizmg  those 
])eople  who  are  authoi«,  who  have  made  tlieir  living  from  writing. 
'l*h:e  IRS  seems  to  have  little  difficulty  in  identifying  who  are  writers, 
wlio  are  authoi's  and  who  are  not.  I  think  if  there  is  a  difficulty,  it  is 
the  kind  of  difficulty  that  we  encounter  when  we  say  wl)at  is  day  and 
what  is  night.  We  know  thut  day  turns  into  night.  We  Imow;  when  we 
have  reached  that  point.  There  is  a  line  ist  some  point,  but  it  is  possible 
and  it  is  certainly  not  beyond  tlie  powers  of  this  committee  to  identify 
that  line.  "  ,  .  t 

Finnllv,  sir,  I  would  like  to  say  that  the  GoT^eniment  claims  that  we 
should  trust  it,  tliat  there  is  no  need  for  further  legislative  action. 
That  nuvy  have  been  true  before  June  20  of  last  year,  but  I  would 
only  say  that  in  the  case  of  the  XTnitarian  XJniversalist  Association, 
<i  religious  deriomination  with  a  lx)ok  publishing  arm,  the  Beacon 
,'Press,  that  its  experience  with  the  Justice  Department,  following  the 
publication  of  the  Pentagon  Papers,  convinces  us  that  some  protective 
legislative  action  is  necessary.  ^ 

Another  Goyevnment  agency  attempted  to  interfere  with  anotiier 
publishing  hoiise  when  The  Polities  of  Heroin  in  Southmst  Asia, 
wn-itten  by  Alfred  McCoy,  recently  came  out  Before  its  publication, 
they  asked  to  .see  the  manuscript  and  attempted  to  influence  the  pub- 
Msher  to  make  certaiji  rccoinmendations  and  otlier  clianges. 
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A  great  Frcncli  fablisb  wrote  that  mistrust  is  the  mother  of  safety, 
I  do  not  believe  tlint  we  cnn  afl'ord  to  trust  the  words  of  those  who 
say  we  have  not  done  anything  yet,  Ave  liave  guidelines,  why  do  yon 
not  just  leave  it  the  wivy  it  is.  It  is  the  natural  process  of  things.  Jell'or- 
son  said,  for  liberty  to  yield  and  for  government  to  gain. 

That  is  why  I  am  hero  today,  sh'. 

Senator  Euvrx.  Well,  I  am  grateful  to  know  that  you  shave  a  con- 
viction Avhich  I  liave,  We  not  only  need  laws  to  protect  the  Govern- 
nieut  nguinst  the  misdeeds  of  individuals,  hut  avc  need  laws  to  protect 
individuals  against  goA^crumeut..!  think  that  that  is  one  of  the  princi- 
\)[\\  reasons  Avhy  the  ConstitTition  of  the  United  States  was  written  and 
especially  Avhy  the  Bill  of  Riglits  Avas  inserted  in  it. 

Mr.  KoHUY.  I  could  not  agree  niorc,  sir. 

Senator  Eiivix.  I  am  very  much  intrigued  by  your  vicAV  that  the 
same  protection  should  he  given  to  books  as  is  given  to  other  forms 
of  journalism.  I  thijdc  until  the  last  feAV  years  books  Averc  not  involved 
quite  as  much  in  investigative  reporting  as  they  are  now.  Because 
Avith  the  demise  of  such  journals  as  TJfe.  the  books  are  having  to  su]i- 
plant  the  field  of  activity  Avhich  Avas  formerly  covered  by  sr.cli 
journalists. 

i\Tr.  KoTuiY.  One  of  the  things  that  is  happening,  as  part  of  the 
revolution  in  comunmications,  is  the  introduction  of  mncliineiy  that 
Avill  enable  tens  of  thousands  of  boolcs  to  be  published  Avithin  a  mat- 
ter of  a  day  or  two.  I  am  grateful  to  Jlr.  Stanton  for  yielding  his 
time.  I  am  accompanying  five  Soviet  publishers,  indeed  people  who 
control  the  entire  Soviet  industry,  around  this  country.  T  am  taking 
them  later  to  CraAvfordsville.  Ind.,  to  sec  one  of  these  belt  presses  in 
oi)eration  which  print  a  ])Ook.  from  start  to  finish  by  the  thousands 
an  hour. 

The  journalistic  aspect  of  books  is  going  to  expand  enormously. 
ScTiator  Emax.  I  am  also  interested  in  your  reference  to  the  Penta- 
gon Papers.  Along  Avith  Senator  Saxbe,  I  had  the  privilege  of  arguing 
the  CrTQ.vel  case  before  the  Supreme  Court  in  belndf  of  the  Senate. 

The  Court  for  the  first  time,  wisely  held  that  the  privilege  given  a 
Senator  or  Representative  by  the  speech  and  debate  clause  also  coa'- 
ered  the  aides  who  assisted  him  in  the  performance  of  his  legislative 
duties.  But  unfortunately,  I  think  the  Supreme  Court  gave  a  very 
narroAv  interpretation  to  the  speech  and  debate  clause.  It  recognized 
that  neither  the  Senator  nor  tlie  Pepresentati  ve  or  tlieir  aides  could  be 
required  to  testify  to  Avhat  Avas  said  iu  a  speech  and  debate  or  Avhat 
occurred  in  comniittee.  ^ 

But  they  Anrtually  held  that  the  courts  could  inquire  into  how  tl^e 
Senator  or  Representative  or  liis  aides  got  the  material  that  Avas  used 
in  the  speech  or  connnittee  proceeding.  That  limits  the  speech  and 
debate  clause  protection  to  a  i")oint  Avhere  it  is  ahnost  negligible  in 
A^alue  and  it  makes  it  imjmssible  for  the  Congress  to  obtain  informa- 
tion froui  the  Executive.  Any  aide  Avhich  obtained  classified  informa- 
tion could  bo  convicted  of  receiving  stolen  information  oA-en  though 
the  very  security  of  the  existence  of  our  country  might  depend  upon 
the  diA-nlgence  of  that  infoi'mation  Avhich  some  oflicial  is  tiTing  to 
hide.  And  that  ahnost  destroys  the  value  of  the  speech  and  debate 
clause  of  the  Constitution.      '  , 


I  hope  there  Avilhone  day  be  a  nia  jority  of  five,  that  Avill  give  a  more 
practical  interpretation  of  the  speech  and  debate  clause. 
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I  am  prompted  to  nmivO  tliosc  i*omarks  becuusc  of  yotu*  rcfcrGnco 
to  the  Pentagon  Piipors.  I  will  never  forget  pci'hiips  one  of  the  greatesb 
Pivsidoiits  "Nvlio  occii])ied  tlui  "^Y'liite  lionse,  TJioinns  JeiTersoiu  avIio 
finid  one  of  tJie  important  dnties  was  the  informant  dnty,  not  only  to 
Jiifoi'm  Iiis  cr)llca<>-3ies,  bnt  tlie  geuernl  pnblic. 

I  tliink  tliut  shonld  be  recognized  much  more  eHcctively  in  tlic 
Gra  vel  case  than  the  Court- -was  inclined  to  do. 

Senator  Guij^'in'.  I  "wish  to  thank  yon  for  bringing  to  yonr  atten- 
tion the  very  snbjcet  of  books.  I  think  you  are  the  lirst  -svitnef^s  that 
lias  discussed  this  at  any  length.  Most  of  the  testiniony  focused  on 
Jie^vspapers  and  newspaper  people  are  just  o]ic  question. 

JTavo  there  been  many  instances  involving  confidentiality  in  books 
)>esides  the  ones  you  incntioncd  in  vour  paper  that  you  could  tell  us 
jibont?  ^ 

Mr.  IvouHY.  ?s^o,  tliese  liave  been  the  onlvj-ones.  Both  of  those  in- 
stances that  I  mentioned,  as  ^vell  as  a  third 'involving  a  fonner  em- 
ployee of  the  Central  Intelligonoe  Agency.  The  third  instance  raises 
anotliev  set  of  problenis  that  I  do  not  think  really  pertain  directly  to 
ithe  matters  nndcv  discnssion  licre  today. 

\  ,i/Phe  first  two  instances  I  cited  are  all  ^vitliin  the  last  G  or  S  jnonth.s.. 
^  In  the  case  of  the  Iniitarian  Universalist  Association,  after  the  pnb- 
lication  of  the  Pentagon  papers  ]>y  their  publisliing  house,  the  Beacon 
l^-ess.  the  entire  association,  which  is  a  religious  denomination,  "Nvas 
invcstig:ited  Avitlunit  the  kno'svlcdge  of  anyone  concerned  -with  the  as- 
sociation or  (he  Beaco]!  Press,  as  to  the  banic  stateinents  of  the  associ- 
ation and  each  inembcr-s  contribution  to  that  association.  This  "was 
n\anifestly  an  attempt  to  infhVence  publishing. 

I  t  had,  according  to  tlie  publishers  of  Beacon  Press  and  to  the  asso- 
ciation, a  very  serious  efl'ect  on  a  religious  organization.  It  raised  all 
sorts  of  first  amcmdment  questions.  .  " 

In  the  case  of  Mv.  McCoy  and  The  Polities  of  Heroin  in  Southeast 
Asia  "svliich  is  only  a  matter  of  2  or  ?>  months  ago,  again  there  "were 
"S'eiy  serious  issues  debated  "svtthin  the  pnblisliing  fraternity  as  to 
Svhother  the  publisher  should  even  submit  the  manuscript  to  the  CIA 
ill  advance.  There  "was  a  great  deal  of  opposition  in  our  association  to 
one  of  our  members  having  doixe  that. 

The  publisher  in  question  did  not  agree  at  any  time  to  excise  or 
change  in  ain^  way  the  niaimsciipt,  but  again  it  -was  manifestly  an 
attemi:)t  to  hrfluence  his  judgment.  This  is  what  "sve  are  concerned 
uboiit.  those  two  instances. 

As  far  as  the  confidentiality-  is  concerned,  I  "svould  repeat  that  ]nis- 
trust  is  the  mother  of  safety.  Once  the  executive  branch  attempts  to 
limit  the  first  amendnie^it  riglits.  we  get  very  nervous,  very  seiisitive 
to  wluit  a  gi'and  jury  on  a  fishing  expedition  might  do;  for  exam2:>le, 
what  others  might  wi.sh  to  do. 

Se]iator  Guuxev.  Whatever  became  of  the  mannscript  case?  Was  it 
submitted?  "     '  ' 

Mr.  KorotY.  In  the  case  of  McCoy,  the  manuscript  was  submitted 
but  with  a  prior  statement  by  the  j^nblisher  that  lie  was  sinij^ly  co- 
operating i]i  handi]ig  over  a  manuscript  that  concerned^  that  agency, 
but  he  would  not  change  the  mannscript  in  any  way.  He  was  williiig 
to  look  aaid  see  Avhat  tlie  agency  had  to  say  afiout  it,  but  lie  was  not 
going  to  change  it. 
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Senator  Gin;xiov.  Did  1'/1u\y  sock  thnt  from  fcho  publislicr  or  I  ho 
itublior?  '  •  ' 

Mr.  KoKUV.  I  belicive  l.lu»y  wrolo  thv  piiblislitir,  yos,  and  tho  nutlior 
AYUS  quite  at  variance  witli  tlio^piiblislicr  on  thisi  iiiatttir  as  to  >vIietlior 
you  evon — as  a  juattor  of  courtasyj  liandtid  it  over. 

Senator  Guknkv.  Was  tmy-  

Mr.  KoKKV.  So  lie  1ms  said — excuse  nw.  Ho  has  been  quoted  iti  tlio 
press. 

Senator  Guknkv.  Any  connnent  made  by  tlie  CIA  ? 

]\[r.  Ivomn'.  Tliey  did. 

Semi  tor  (Juuxkv.  They  did  what? 

Mr.  KoKKV.  Tliey  submitted  a  number  of  sug<i,'ested  chanii'es. 
Senator  Glfiinkv,  But  the  publisher  did  not  adhere  to  those? 
►•._J\lr.  Koiiin*.  None. 

Semi  tor  Kii\-in.  I  take  a.  lot  of  consohition  out  ol'  the  fact  tluit  the 
grand  jury  in  Boston,  Avhieh  was  asked  to  do  somethin.ii*  about  the- 
publication  of  t!ie  Pontatjt'on  Papers,  took  no  action  and  therein  niaui- 
fested  nnicli  more  wisdoni  than  tlie  Department  of  Justiee.  It  slu)ws 
the  i.n'a.nd  jury  had  some  appreciation  of  what  the  tirst  amendment  is 
all  about. 

I  ]iotiee  you  did  not  repeat  al]  your  statement,  so  let  the  record  show 
the  entires  written  statement  submitted  to  the  connnittee  be  priiiled  in 
full  at  this  point  in  the  body  of  the.  record. 

[Prepared  statement  follows:] 

TkSTI.MOXV   of  riOX.   EDWAKI)   M.   KOKItV.   I'HiCfillllC.VT  ASSOClA'no.N   0I-"  AMFJtlCAX 

Pu»i,Tsni':i{.s.  Tnc.  I^kfohk  tiii-:  Suhco.m MnTi-:r:  o.\  C().NsriTijTioXAi.  Uicnrs  or 
T 1 1 K  8  \  AT  ]•:  Co  M  .\  1  iT'j'ici-:  o  n  t  i  n:  ,T  in  >]  vi  a  it  y 

Mr.  Clijurinau  and  iiienil)Gi'.s  of  the  .suboonmnttoo.  it  woiiUl  bo  diflieun  to  (iitcl 
a  more  jij)ijroprialo  ]H)h\t  of  clopai'liini  I'm'  our  .sfjitoiiKMit  to  .vnii  toduy  lluni 
recoil  t  (1()('la  rations  by  Mie  Ma.jorUy  hoadof  of  Ww.  Sena  to  and  the  Cliairnian  of 
tho  Siiboomnnttoe. 

Ill  liis  renin rk.s  to  tlie  Deinooratic  CoiifercMu:e  at  tho  oi)oning  of  fho  03rd  Oou- 
j^ross.  8onator  MaustU^.kl  said'.  "We  sharo  wUh  the  PivsidtMiV.  and  tlH;\CimrV.^  a 
oonstJtuthaial  respoiisihiUt.v  to  protect.  t:Jio  freed  out  of  tho  pre.s.s  to  operate  a.s  a 
froo  pnss.s."  Anrl  yoti',  Mr.  Cliairmaii,  in  your  talk  to  tho  North  Carolina  Prc.^s 
Association,  as  recently  ropriiited  in  ThcjS'rtK  Yorl:.  Tinws,  stated  :  "Tho  Fouadin;? 
Katliors  .stalajd  tlio  fxi.srencc  of  America  a.^  a  froO  .society  iij)oii  tlKjir  faitli  that 
it.  lia.s  uothiii^^  to  fear  tr.Jin  the  oxerci.so  of  First.  Anieiuliiient  freedoms,  no  iiiaMcM* 
how  iiuioli  they  may  hv  jibD.sed.  a.s  lon^'  as  trutli  is  froo  t;o  combat  eriv:-  *  *  * 
A  free  pres.s  is-  vital  to  the  dohiocratic  process  *  *  *" 

Yon  liave  lieard  ami  will  hoar  many  spokesmen  for  nowspapor.*-.  uia^i:n/-ine.s, 
radio  and  tolevi«ion  arj^no  that,  in  the  \\i;ht  of  the  Snpreme  Court's  GaldiccJl- 
Jiran^hurfj-Pappaii  decision  of  last.  .Tune,  the  froo  flow  of  in  formation  in  this 
democratic  society  now  reipilre.s  that  tlie  <laily,  periodical  and  electronic  ". 'Wsss' 
bo  v»rotectcd  fr(mi  forced  disclosure)  of  information  or  sources  to  i^ovtiinmout 
tril>niials.  Ou!-  As.sociatif^n  not  only  sn])port.s  and  nnder.scorcs  that  test iiiiony.  lait; 
adds  an  nri;ont — althoujrh.  wo  hope,  iinueces.snry — reminder  that  l)ooks,  their 
antiior.s,  editors  tuid  i)iihltshers  are  as  nincii  entitled  to  First  Amendment  pri}- 
tection  as  is  any  other  modinm  of  coiiimnnication. 

Mr.  Chairman,  tho  jmhlishers  who  form  onr  Association — aud  who  are  re- 
sponsible for  at  least  tliree-fourtlis  of  tlu»  annual  U.8.  book  produetioii--^probably 
would  not  have  viewed  as"ur^z;ent  lej^islation  snch  ns  yon  are  considoi-injr,  l)efore 
last  year.  We  would  hare  l)ocn  content  to  V{\\y  on  tho  bui/j:uaj:o  of  tlie  First 
Am  Olid  me  lit  and  to  Imliovc  that  it  was  ah.solnto  in  its  protection  of  freedom  of 
speech  and  of  the  press.  But  that,  of  conr.se,  was  before  the  Sui)reme  Court  spoke 
in  its  0-to-4  decision  of  last  . Tune  20  and  held  writers  not  oxouii.)t  from  govern- 
mental subpoenas  if  their  tostimonv  concerns  the  possible  cbmmi.ssion  of  a  crime. 
AVe  have  no  donbt  but.  that  a  rciiortor,  broadcaster  or  antlior  would  not  hesi<ato 
to  come  forward  and  p:ivo  testimony  voluntarily  if  ho  were  convinced  as  a  r^»- 
sponslhle  and  compa.ssionate  citizen  that  a  hnmiin.lifo  or  the  nation's  welfare 
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(IojkmkUsI  Mil  what  lie  mi^rlil:  say.  Hiit       Iii^lii»V(.»  fli.nt.  as  ji  iiii'iiilier  of  l;li(.>  iircss. 

iitust-  not  1k»  iioiriiKJllcd  to  t  u.stiry  niul  l  o  rovoal  in  formation  or  t>ourc(^s — wv- 
(n Inly  mi t  in  lmscs  of  lossor  iiionioiit. 

No  one,  \\Q  l)c;lieve,  can  seriously  i]neslion  ihut  l^utks  aiv  onlitlod  to  tlio  I'lill 
scopo  oJ'  First  Ainerulmont  jirolections,  anil  ino.st  (jf  llio  hills  introducml  on  tliis 
sniijtjct  nuilce  Hiis  clear — i^onio  iiion;  .sj)t'uillc;tJly  llian  oMK^r.s.  JiKiliisioii  ol'  hooks 
is  rlcarly  srajeil  in  flio  bills  witii  hronil  supiiort  Troni  (lio  cunnaii/iications  and 
inJ"(n-niaf  ion  indwst i-ics. 

'llie  SiiiiroiiHi  Conrt  was  nnaninioris  in  \vIumi.  in  f,(n:oIl  i'.  City  of  Ori/J/fu 
HuMi  Ch U'f  Jiistk-i*  MiijLjjhc's  wrote  : 

"'I'lie  lilH»rty  oT  llie  press  is  nof.  coiiliiKul  to  newspapcM-s  jiuil  periodicals.  It 
iieeessariJy  iMiiiiraces  iKiniplilets  and  leailets.  IMiese  inileed  have  been  lits(nri<! 
Wiiapons  in  tlie  doftMiso  ol'. lilun-ty,  as  tlio  pamiihlets  fir  IMionias  Paino  and  (ilhers 
in  (iiir  o\\"n  histtiry  ainiiidantly  attest.  Tlie  pre.s.s  in  its  historic  eonnotation  eoni- 
Ijreheiids  every  sort  oT  i)\\hlieativ)n  \vhieh  aeeordr?  n  veliiele  of  in  forma  ti<>n  and 
o]iini(Mi.  What  \ve  have  liad  reu(Mit  oi;easi<m  to  say  \Vtt:h  respect;  to  the  vital  im- 
port a  nee  of  protect iii^j;  tins  essential  liberty  fnun  every  sort  inl'rinjjreuient 
need  ii'it  ht?  repeated."  . 

The  h<»ok.  it  has  been  often  said,  has  ■lie<:<uue  the  pamphlet  of  o\u-  tinu\ 

In  recent  testimony  on  tliis  issue.  Mr.  Dan*  Laey,  ^Senior  \'ieo  President  of  tin* 
Me(  J  raw-Mi  II  lioolc  Co.,  yaid  ''it  is  j:;ene  rally  impossible  to  make,  a  disvinetion 
solely  (m  tin?  ha  .sis  of  the  physical  form  of  the  media."'  ^Ir.  Lacy  iiot(»il  that: 
investigative  reportin^^  otten  reaches  the  public  in  thi»  f<n-m  of  a  book:  e.j^., 
Kalpli  Xader'.s  llnfiafe  at  Any  Spocdf  or  the  late  Rachel  Carson's  Si  lout  ^'i)ri}if/, 
ur  £Seynu)nr  Hersh's  A/i/fai  Fofn\ 

.Aforeover,  ^^uieral  news  also  oft(;n  takes  tliat  form,  as  you  will  roeog-aizo  frcan 
Ui<»  api)ea ranee  of  sncii  "insbint/'  laass-marla't  i)aiHM'bacl;  booK-s  as  liaatam's  Tin: 
Presidcni's  Trip  io  China,  whicli  ;ip])earod  within  days  of  tlie  con^^lusion  of  the 
Ma  ill  hind  Cluna  visit  by  Mr.  Ni.xon.  Knrthei'aiore.  with  the  demise  of  such 
;jreiieral -audience  maicazines  as  Life  ami  Lo()k  and  the  Satunlay  f<jVcnl}}<j  Ponf, 
it  would  he  lotjieal  to  expect  the  book  to  iissnme  an  ev(!n-;j;reatcr  role  in  brin^^'ing 
••news"  to  public  attention. 

Iio(jks  afford  an  advocate  unrestricted  fi'eedtmi  to  e.\- press  Uis  views  directly 
and  fort!n-iijrht.ly :  tbey  are  not  subject  to  diUitiou  by  conimei''cial  or  extraneous 
mes.sages.  Hook  publishers  do  not  work  under  the  fear  of  losing  a  govermnent 
Uc(Mi.se  nor.  ;;i;enerally  Kiusikiug.  under  threats  of  petty  rotrilmtion  from  adver- 
tisers ov  sub.sci'ibers.  P>ook  i)Ublisher.s  often  publish  .sin'oral  books  on  the  same 
subject  express! ni;  diverse  and  divergent  points  <if  view — with  some  or  all  of. 
wdnch  the  publi.sher  may  himself  tlisMirree.  Thus  books  aru  every  hit:  as  vital  to 
the  spread  of  information  in  a  free  democracy  as  are  newspapers,  mai^axines  and 
tlui  elect  ronic  ni(»dia. 

!Nor  do  we"  li<?lieve  that,  statidory  protection  from  government  harassment 
must  be  extended  only  to  th(^  writer  regularly  emi)io.\"ed:  the  free-lancer,  what- 
ever bis  medium,  serves  a  .social  pni'pf)Se  equally  a.s  valid  as  that  of  the  author 
or  reiKjrter  umhir  contract:  Tom  Taino  wnsn't  exactly  anyone's  Idrelinp:  when 
1k»  published  tlie  attacks  on  I'he  lirit;isli.. monarchy  in  Common  'Bcnac  tliat  fur- 
thered the  cause  of  imleiierulenco  tov  the  .American  colonies.  The  lino  of  recog- 
nition t,ha<.  tlie  Arnerican  tradition  of  press  freedom  extends  also  to  the  free- 
la  ncev  can  be  tractMl  thrimghfuit  our  liistory — tlirongh  the  aidisbivery  .social 
reformers  of  tlie  mid- 10th  century,  the  nmckrak(M'.s  of  pro- World  War  I.  and,  more 
retieiitty,  to  sueli  writers  as  Rachel  Carson. 

Tiiist  year,  our  a-ssociation  Mh^d  an  aw^■c^/.s■.  brief  in  .supjiort  of  Thonms  L. 
Glider,  who  was  snt.voenaed  before  a  fcdend  grand  .1\iry  in  Arizona.  He"<lid  not 
Imppcn  to  he  a  boolc  author,  hut  a  former  reporti-r  for  the  C<dlego  Press  .Service, 
who  had  become  a  free-lance  writer  on  tlie  y<nith  culture  niid  radical  political 
movemenls  for  several  nonconform i.-^t  publicatituisi.  In  our  brief,  we  noted  that 
the  members  of  oiir  association  ''i)ublish  suf)stantial  q  mm  titles  of  material 
written  by  reporters  and  other  authors  who  must  guarantee  the  confidentiality 
of  their  .''.(aircos. 

"Tlie  vast  majority  of  such  anthor.s.'^  we  .'^nid  then,  ''are  free-lance  writers 
who  -iivi)  not  I'Cgularly  employed  by  the  pubfish.er  or  any  newsf)aper,  broad- 
castor  or  magajsine  and  who  write  on  the  broadest  variety  of  topics  of  geiiernl 
and  special  interest. 

"Accordingly,  tlie  association  i.s  vitally  interested  in  tlu  -cope  of  protection 
offered  by  the  First  Amendment  to  tlie  United  States  Cor'Stitution  to  material 
obtained  in  eoididenee  and  also  in  freedom  from  goveruniLnt  interference  with 
the  jirocess  of  pn])li.sliing.** 
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Sui'cly  tlicrc  is  no  need  to  dwoll  on  tlio  fact  that  iimny  I'oportoi's  vcriic  boolcs, 
drawing  bnsically  on  the  .siniic  sanrcr.s  nsoU  in  their  nowsiinpor  or  broiidcjist 
report  in. 1^.  The  iianios  of  David  r»i'od(?r,  Jules  "SViteovor,  J.  Anthony  Lnkas,  33a  vid 
lialhorstani,  aMiUe'  Royl^o,  Kill  IMoyers  and  Toni  Woli'e  couie  readily  to 
mind,  liut  there  are,  of  eourse,  many  more.  It  wouUl  bo  absurd  to  eoutond  (liaL 
sneli  writers  are  to  bo  shielded  from  subpoenas  as  to  their  sourees  and  int'orma- 
tioii  wlicn  they  write  for  one  type  of  pnblication — but  not  for  anotlier. 

Ineln.siou  of  bootcs  in  "stiieUV  legishitioii  ^YOu^d  i\ppear  to  rjiiso  a  diificulty 
in  the  delinition  of  an  author,  but  we  suggest  tliat  this  probloni  is  not  one  of  ma- 
jor i>roport.ions.  Obviou.siy,  tlie  author  of  a  publislied  -work  on  the  subjoet 
under  inquiry  would  be  protected.  Certainly  just  as  Peter  Bridge  tcstilied  re- 
oontly  that  "the  newsman's  license  is  his  paycheck,"  so  there  would  be  no  difli- 
enUy  in  equating  an  unj)ublished  author  witli  his  royalty  advance  check  and 
contract  And  surely  the  courts  would  liave  no  trouble  recognizing  as  legitimate 
an  a\dhor  who,  oven  nl>siMit  a  roynUy  check  or  contract,  luis  made  most  of,  his 
living  by  writing.  Ami  tlie  unpublisiuid  atithor  without  surh^  background,  If  he 
eon  Id  not  produce  a  manuscript  or  outline  together  with  testimony  as  to  his 
serious  intcntion^5.  would  present  tlie  courts  with  an  issue  of  fact  siich  as  thoy 
are  caiied  upon  to  delermine  every  day. 

Soit.  oMoiidale's  bill,  S.  087,  as  niodiJied,  attempts  a  broadly-inclusive  dclinilion 
of  who  Is  to  be  covered.  Although  its  language  may  not  yet  be  perfected,  it  does 
demonstrate  that  the  proldem  need  not  balUe  a  eonipeteiit  draftsman, 

Adniittedly  there  are  differences  of:  opinion,  both  wUliin  the  Congress  and 
among  press  groups,  as  to  the  dosirjil)ility-  and  even  the  constitutionality  of 
federal  legislation  which  protects  the  writer  from-  subpoena  under  all  eirenni- 
.stnnccs  and  at  c^'cry  govo.rnmoiital  level.  Ou  the  iatter  jioint,  we  would  cit-.e  the 
opini<fn  of  ^Ir.  Irwin  Karp,  Counsel  for  the  Authors  League  oC  America  last 
fall,  to  tlie  efteet  that  since  tlie  gathering  and  disseminating  of  int-onnatiou  is 
bound  to  be  interstate  in  charnctcr.  Congress  has  anfliorify  to  enact  a  pre- 
eniptive  statute  under  the  First  juid  Fourteen tb  Amendnionts. 

Others  better  qnalificd  will  argue  tlie  constitutional  issue  at  length,  Init 
the  ^iuprcnio  Court  has  held  on  many  occasions  that  doternii nations  ol!  state 
courts  and  legislatures  must  give  way  when  they  conflict  with  eon.stitutional 
guarantees. 

Clearly,  tlie  Constitution  allows  the  Congre.si5  to  legislate  in  tins  area  for  the 
states  as  well  as  the  federal  government.  And  the  practical  need  for  ju'c-eniptive 
Icgisbition  is  readily  apparent;.  The  goal  he  re.  is  to  afford  the  public  access  to 
information  by  preventing  the  drying  up  of  confidential  sources.  Those  who  are 
•willing  to  speak  and  divulge  information  only  in  return  for  a  guarantee  of  con- 
iidiMitlality  cannot  be  satisfied  MitU  protection  in  federal  proceedings  alone.  If 
in  one  proceeding  in  one  state  compulsory  disclosure  of  identity  and  confidential 
intoniiatioii  can  be  forced,  there  is  no  geuuiue  guarantee — sources  will  remain 
silent  and  stories  will  not  be  written;  the  public  will  be  denied  its  First  Ameiid- 
nient  right  of  access  to  information. 

Til  is  is  not  an  ''academic"  concern.  Recent  experience  lias  shown  that  con- 
teinivt  citations  and  jail  sentences  have  in  fact  resulted  from  the  absence  or  in- 
adequacy of  state  legislation.  Federal  protection  alone  would  not  have  prevented 
those  intrusions  into  the  -workings  of  a  free  press.  Moreover,  much  of  the  im- 
portant investigative  reporting  of  om-  time  deals  witli  local  issues.  As  stated  )>y 
the  Supremo  Court  in  Near  v,  Minnesota:  "...  Tlie  administration  of  goverii- 
nient  has  liccome  more  complex,  the  oi)portunities  for  malfeasance  and  corrup- 
tion have  multiplied,  crime  has  grown  to  most  serious  proportions,  and  tlic 
danger  of  its  protection  by  unfaithful  officials  and  of  the  inipaivmont  of  the 
fundamental  security  of  life  and  property  by  criniiual  alliances  and  official 
neglect,  ci}ii)hashes  the  prhmnf  need  of  a  vigilant  and  conraycons  profis,  CHpc- 
'  cliiVii  i)h  great  citics.'^^  What  the  Court  said  in  1931  could  not  apply  more  aptly 
10  tlic  need  for  a  Feter  Bridge  in  1072  to  pursue  his  investigations,  yet  the  state 
shield  law  did  not  protect  that  "primary  need"  in  his  situation. 

Not  only  does  the  subject  matter  of  investigative  rcpovtUig  require  a  \)V\j^ 
eniptive  statute,  but  the  extent  of  dissemination  and  distribution  eqnally  re- 
quires uniform  national  protection.  While  some  newspapers  or  television  pro- 
grams arc  directed  only  to  a  local  audience,  many  of  these  carry  columns  or 
news  items  which  are  syndicated  nationally.  Certainly  books  are  generally  dis> 
tributed  throughout  tlic  nation.  Subjecting  their  authors,  cditor.s  and  publishers 
to.  compulsory  disclosure  of  sources  and  confidential  information  in  some  pro> 
ceedings  In  some  jurisdictions  would  vitiate  the  purpose  for. protection  in  federal 
proceedings.  In  short,  we  believe  \at  shield  legislation  must  apply  to  every  fed- 
eral and  state  proceeding  in  the  nation. 
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As  a  .sn  fog  n.M  I'll,  it  woiilil  peiiiniis  he  wii^o  to  inchuli?  a  soN'eral)ilil.v  cl  a  use  in 
wliaU?vL»r  logislatioii  is  iMineliHl.  Tliis  wouiil  iiistiro  its  presiM-vation  at  (iio  l"<*tl(»i"il 
level,  even  if  its  >"aliility  at  lower  levels  were  rc.lecteil  l).v  (lie  courls.  Sndi  a 
.statute  still  wouUl  have  tlui  effect  of  ileiiioastratiii^^  eoiigressioiKil  iiilrnt  to 
.sta(C}iiul  local  Icf^isladvo,  jiuiieial  aail  ailniiiiistrative  hoclies,  whore,  ns  \vc  liuve 
iioti'il,  tlio  aiost  blatant  nbiist's  of  iiross  fruodoia  lanx*  occnricd. 

As  i'or  tlie  issue  of  absolute  vs.  (iiialilied  leijislation ;  One  cannot  fail  lo  he 
I)ersaa(Uj(.l  by  the  testimony  of  men  who  have  speat  time  in  jnil  to  ilefend  Uieii* 
rig"lit  to  protect  (.'oniidcMitinl  snuixrs  that  lo  qualify  First  AnuniduieiU  la'otoi.-j ion 
is  to  open  looi)holes  that  eannot  adciinately  be  d(?liniite(l  and  that  will  he 
enlarged  and  abused  liy  a  la/.y  prosecutor,  a  "lishing"  grand  Jnry  or  an  oviM- 
bearinjj  jiulge. 

While  we  are  familiar  ^witli  tho  reasons  given  by  tlioso  w\io  favor  i-oiMaiu 
cpiali/ieations,  we  believe  that  the  goals  of  law  ontxa-cement  will  be  b<»iter 
served  by  the  unfettered  worUiags  of  a  "vigilant  ami  courageous  press."  Jii  tiM-nis 
of  competing  interests  ;ind  priorities,  only  the  »Sixth  AniemlnHMit/s  grant  nf  (-laa- 
pulsory  process  to  the  accuseil  iu  a  criminal  proceeding  for  oiitaining  witnesses 
in  liis'^favor  raises  a  substantial  issuo  ot:  coidlict.  \'ct,  evou  an  ubsoluU)  siuv.'Ul 
law  can  be  scpnired  with  the  Sixth  Amendment. 

Clearly,  n  dol'onihnit  in  a  crhiiiual  procceiling  cannot  compel  tej?timoay  of  a 
M'itness  who  would  bt»  placed  in  a  pusirion  of  inci'iuiinat ing  himself  by  Ids  own 
testhaony.  In  the  absonoo  of  a  grant  of  innunnity — itidikoly  wJierc  it  is  ilui 
defendant  and  not  tlio  state  soelcing  testimony — that  situation  Is  effectively  no 
dilferent  from  one  Vvliicli  an  absolute  shieUl  law  might  create. 

l.'ractically,  however,  this  potontinl  conllict  (if  comiieting  constitutional  snfe- 
gnanls  is  unlikely  to  arise:  Witness  testimony  previously  given  by  others  in 
those  hearings,  tiiat  in  those  few  instances  where  a  need  ndglit  arioso,  those 
covered  by  this  legislation  would  testify  voluntarily. 

Svitli  r(?spe(it  to  tlie  Justice  Department  position  that  the  Attorney  GentM-Ml's 
Guidelines  on  Xewmeu's  Subpoenas  maUe  legislation  unnecessary,  we  suggest 
that  these  gnidelim?s  are  at  best  snb;)(M.'t  to  tiniendiiient  or  abandonment  by 
this  or  succeeding  attin-neys  general  ami,  at  worst,  may  be  breacluHl,  as  thoy 
tUemsoives  state,  in  "omerg(Micie.^v  or  other  unusual  situations."  Nor.  of  course, 
do  those  guidelines  specilioally  encompass  books  and  authors  within  the  . mean- 
ing of  "tho  press" — and  we  have  recently  soon  instances  M'liere  the  Government 
has  ilemonstrntod  something  less  than  deep  respect  for  the  freed om  to  publish 
books  without  govern  mental  restraint.  In  support  of  that  statement,  one  might 
cite  the  Ju.stice  Department  investigation  of  the  entire  Unitarian-Universnlist 
Association,  a  I'oligiou.s  denomination,  becnnso  it.s  book-puhlislnng  nnn.  the 
Beacon  Tress,  published  the  ''Pentagon  Tapers''  (if for  thoy  W(M-e  in  the  public 
domain;  jind  the  "request'*  by  the  Central  Intelligence  Agency  to  examim'  tlie 
mnnuscript  of  JV/c  Pontics  of  Jlooin  in  Souilioasi  Asia,  by  Alfred  W^  McCoy. 

In  short,  Mr.  Chnirman  and  members  of  the  Subconiniitt:eo,  publishers  believe 
t;h;it  the  I^'irst  Anicndnient,  iu  its  absolute  langnngo,  applies  to  the  entire  pres>* — 
books  very  much  included — under  all  circumstances  and  at  all  goveriniieatjil 
levels — and  that  the  liberties  it  guarantees  cannot  and  must  not  be  m?gotintcd 
or  divided. 

Tlmnk  you. 

Senator  Eiivik.  Tlmnk  yon  A'cry  mncli. 
Mr.  KoKiir.  Thankyou  very  much. 

Mr.  Baskir.  jNFr.  Chnirmain  our  next  witness  tliis  mornin*]:  is  Dr. 
Frank  Stanton,  vice  cliairman  of  the  Colnmbia  Broadcasting  System. 

Senator  Euvrx.  Dr.  Stanton,  I  am  delimited  to  welcome  yon  to  the 
snbcommittee  and  express  onr  appreciation  for  yonr  Avillingno.ss  to 
conm  and  /rive  ns  the  benefit  of  yonr  observations  in  the  field  in  which 
yon  are  not  only  most  knowledgeable  but  ha^■e  had  a  very  unpleasant 
experience  on  one  occasion. 

STATEMENT  OF  FEANK  STAI^TON,  VICE  CHAIEMAN,  CBS 

Mr.  Staxtox.  Thank  you,  Mr.  Chairman. 

Before  addressing  myself  more  specifically  to  the  opportunity  this 
committee  has  to  strengtlien  the  freedom  of  the  press  at  a  time  when 
one  ini^oad  after  another  is  being  made  upon  it,  I  would  like  to 
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touol)  \Try  briefly  ui)oii  the  context  in  which  J  think  this  whole  qni^s- 
tion  of  a  free, press  slion Id  be  discussed. 

It  seems  to. me  that  the  focus  has  been  far  too  nuich  on  the  press 
juul  ?)otsulllciontly  on  the  pn])li{*. 

No  one  ever  conceived  of  the  lii'st  amendment,  as  a  means  to  create 
t\  ]^rivile<red  chiss,  made  up  of  joui'nalists,  who  were,  for  their  own 
sakes,  to  be  <ziven  inunnnity  from  certain  Iciral  obligations  to  which 
evei'yone  else  is  lia])le. 

''llie  rationale  of  the  first  amendment,  as  is  en>phal;ically  clear  in  .all. 
tlu'  litei'atni'e  contem])orai'y  with  the  Hill  of  Hiirhts,  is  that  you  can- 
not have  a  M'0]'kable  democracy — a  sclf-jL>:overninnr  people — unless 
those  wlio  niake  up  that  democracy  and  mdess  those  peo[)le,  who  in 
our  system  are  tlie  nUimnte  governor  as  well  as  the  .iroverned,  bave 
access  thi'ouiijh  the  pi'css  not  only  to  the  facts  but  to  critical  aj)pi'aisals 
of  those  facts — nnhltered  by  any  Government  atrency,  unrestricted  by 
any  accountability  to  .government  ami  nmleterred  liy  any  liability  to 
ri'veal  sources  or  unpublished  informatio]i. 

Simply  stated,  that  is  the  centi-al  pi*oposition  facinir  us  just  as  it 
faced  the  Constitution  makers  nearly  two  centuries  airo  ? 

And  whe-n  we  lose  sight  of  it.  when  we  talk  of  privileges  foi'  news- 
num.  as  if  they  were  miu*e  personal  indulgences,  and  when  we  convey 
the  inqn'ession  that  the  first  amendment  exists  somehow  for  the  ben- 
efit of  a  few  ratlier  than  as  a  basic  and  essential  I'ight  of  all — the  right 
to  know  because  of  the  need  to  know — then  we  are  clouding  rather 
thaii  rlaiifyingthe  issue. 

T  think  it  might  be. useful  foi'  all  of  us  to  beai*  in  nund  coJistantly 
that  we  are  not  here  in  the  intei'csts  of  newsmen  or  of  any  news  med- 
ium, AVe  ai'c  here  in  the  intei'csts  of  the  American  people.'We  are  hei*e 
to  protect  and  presei've  a  right  absolutely  essential  to  them,  if  this 
republic,  is  to  survive  as  tlie  political  instnune/it  of  a  free  people. 

That  is  why  T  am  here:  and  that  is  wliy,  1  am  sure,  this  comndttee 
has  giv(in  such  high  pi'ioi'ity  to  this  nn\tter*. 

When  I  appeaivd  befoir  the  Subconunittee  on  Constitutional. Eights 
in  September  of  1971,  it  was  considei'ing  how  to  "create^a  bettor  ap- 
preciation of  the  fii'st  aniendment's  purpose  and  its  crucial  importance 
to  a  fi*ee  society.-  I  regret  that  siiu'e  then  there  bave  been  repeated 
erosions  of  both  the  ]nn*pose  and  the  spirit  of  the  lirst  amendment 
riglits. 

No  one  who  believes  in  the  pi-inci])le  that  a  democracy  cannot  ade- 
quately function  mdess  the  pi*ess  is  ti'uly  free  to  gathei"  ami  rcj^ort 
news  and  information  essential  to  the  citizens*  understanding  of  public 
events  and  issues  can  view  these  invasions  of  its  freedom  with  any- 
thing Imt  the  gravest  alarm. 

Tliis  eonunittee  has  the  0])portunlty  to  b(;giira  reversal  of  this  elus- 
ive drift.  It  can  take  a  giant  step  in  the  direction  of  assui-ing  a  freer 
atmosphej'o  m  which  newsme?i  can  cai*rv  out  theii*  responsibilities  to 
the  i^nblic — an  atmosphere  in  which  the  crippling  fear  of  govern- 
unmtal  resti'ictions  oi'  sanctions  is  elimimited.  as  the  first  amendment 
fully  intended  it  to  be. 

This  enn  be  achieved  to  a  sigriificant  e>:tent  by  favorable  action  on 
legislation  to  !)rotect  those  cai'j-ying  out  their  ?'e.sponsibility  to  i?ifoi'm 
our  citizens  from  being  rc() uii*ed  by  governmental  ad  ion  to  reveal  un- 
identUied  sources  and  unpublished  inlorniation. 
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It.  has  bot'ii  sii,ir^i,r*i».sttMl  tlijil'  it  is  nuwiso  to  lo^iiiUiic  in  Hiis  fi(?l(l  be- 
CMiiso  logislatioii  by  its  vvvy  iijituiv  can  bo  iimiiiiijr.  I  nir\vv  Huit  IVt'o- 
(lom  of  tiu'.  ])ivs.s  i.s  nu)ro  si'ciirp  wIumi  no  k\uislation  is  noiniiMl  to  (\vi\m\ 
or  pi'otcct  it.  (jiiliappily.  tlio  fads  fai'iji<r  u«  today  ai\i>'uo  a^;'ainst.  tiiis. 
Too  t'm|uyii(  ly  ucAvsniou  \\\v  hiMujr  jaiU»d  bouaiiiii^  t'boy  currioil  o\it  liioir 
n'.s|)Oiisil)ility  to  i/ifonn  tho  pnblic  and  nu'(.  (lu'ir  n'lonil  and  liisloric 
obbju^ation  not  to  (bsrJoso  cortain  infoi-mation  or  sources. 

Kvon  moru  actions  apnnst  lu'wsnicn  arc  probably  bcin^ij:  rostraijuul 
by  tlic  pcjulcncy  of  these  hcarin^-.s  and  those  on  tin*'  House  side. 

TiuM-e  is  little  <|nesrion.  iiowevei*,  tliat  because  i)rot-cssional  journal- 
ists are  not  likely  to  abandon  or  lowei*  their  pi'ot'essionai  standards, 
there  will  be  more  jailin<»'S  if  subpenas  contiinie  to  be  served.  CI^S 
sees  no  alterinitive  to  stron;ii-  irinedial  lo/^'islation  if  tliis  (Hsastrons 
tivnd  is  to  be  ai'rested. 

The  various  bills  hefore  this  c{)niJnittee  are  Jiot  aimed  at  pi-otectin^LT 
the  private  intei'csts  ot*  news  and  iirfoi'ination  jl^atherei'S.  'I'hey  are 
interidod  to  protect  ami  secm-e  the  publics  iiUerost  in  obtaininir. 
t!)r{)n^di  the  ijistr'nnientality  of  a  I'ree  i)re.ss,  news  and  iirt'orniation— 
some,  of  it.  inevitjibly  criticjil  of  puljlic  oHicials  ami  the  (Tovei-nment. 

]\ruch  of  this  would  not  l.)e  available  to  news  ^'atlierei-s  if  they  were 
re«jfarded  as  an  in vestipitory  arm  of  the  (Jovernmont  or  of  private 
liti^'aJits.  This  fundamental  purpose  {)f  the  (ii-st  amemlnuMit  was  artic- 
ulated by  Mv.  r/nstice  Franlvfiu'ther : 

KiwloiM  oT  till'  press.  Ijowi'ver.  is  iint  an  end  in  itseU'  Uni  t\  mejui.s  (o  the  cud 
of  ;i  i'viv  society,  'i'lie  i^cnpo  tun]  iiatiue  of  jlje  ronstitntiojuil  vvatmUm  ol' spoceh 
must  lie  viewed  in  tlisit  li;ilil  nnd  in  (luit  li^^iit  Mjjplicd.- 

That  l{\i>-islation  in  tliis  ai'ca  is  consitlei-ed  by  many  essential  is  evi- 
denced by  the  inci'easin.<»'  number  and  variecl  scope  of  bills  bein<^ 
ottered  in  both  Houses,  which  attem])t  to  protect  the  news  media  fi'om 
subpenas  that  would  seri(msly  restrict  newsmen  from  cai'ryin^i;-  out 
their  iTS[)onsihilit-ies.     '  . 

^  Those  bills  all  seek  to  prevent  a  funchimental  enervation  of  the  tradi- 
tional role  ()f  the  fi-ee  prc'ss.  as  the  (.'hief  .sa  foii-uard  of  the  democi^atic 
process.  On  the  whole,  they  i-ellect  a  sei'ious  eifort  to  fulfill  the  i-weat. 
purpose  of  tlu^  first  a'mcndment.  (\MS  believes  tiuit  the  fi-ee  iUnv  of 
infoi'uudioii  to  the  public  will  be  best  a.ssnretl  hy  an  absolute  pi'iv- 
ile.iro— such  as  is  provided  for  iji  8,  inS,  introduced  hy  Senator 
Cranston. 

\yhilc  our  society  hecessai'ily  takes  a  sei'ious  view  of  the  i>-enei-al 
obli^i'ation  of  citizens  to  ii'ive  testimony  ])ursuant  to  le^rjd  process,  a 
nm)iber  of  situations  are  i'eco<i'nized  in  connnon  law  oi*  created  by 
statut{»  where  pej-sous  ar'c  excused  fi'om  ^i'ivin.a*  testinumy  in  order  to 
accouHUodate  other  important  social  policies.  Such  privileti'es  exist  in 
connection  with  the  I'clatiouships  of  attoi'Uey  and  client,  doctor  and 
patienr.  husband  and  wife,  and  pi'iest  and  penitent.  These  pi*i vile<i-es 
have  not  been  found  to  conflict  witli  the  i'i<^-hts  of  defendants  under 
the-  sixth  amendment.  Social  juJo'inonts  lunv.  been  made  tliat  the  short 
tei'in  boietit  possibly  to  be  obtained  from  te  ,timony  dei'ived  fi^om  such 
Sensitive  i'elati()nshi])s  is.  ultimately,  of  lessei-  iinj)orta]u*e  to  society 
thai  uninhibiiod  comnninications  'within  those  indationships.  Such 
soci.-tal  jnd<i'm(uus  may,  .of  course,  chana'O  o\-er  time  as  .society  .sees 
these  \'ery  (lifrei'(!nr-  relationships  as  eithei'  more  less  impoi'tant  to 
its  i)i'oper  functioning  as  a  whole.  The  (ii'St  amendment  cl(Mirly  avows 
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Miat  t'lio  frco  flow  of  iiil'oi'inalion  is  nf  piir;nnouiit  impoffuiico.  to  (ho 
ruiActioiiiiiij;  of  a  Itoc  society,  ami  Iho  central  posiliou  thsit  t\w  Wv^st 
aniaiidinant  holds  iu  our  coiist  itui  ionul  systiun  g'ivcs  poiiUinl  niul 
iauf^capablo  ciiiplmsis  to  that  iiiiportauco, 

Ob\'ioiisly,  t\\i\  first  lumMidnHNit:  iiitoiukMl  it  (o  ho  a  liK^tiniX  prijnM|)le 
of  t]iis  ]?o])iiblic  that  Mic  social  hciiutits  to  be  (Icrivccl  IVom  oin'ourairin.ij,' 
Jrec  and  nnfettovcd  connnunii'ations  bctwoon  news  j^'nthorcrs  and  jicws 
sources  wonUl  be  rccogni/xd  as  at  least  an  ^'veat  as  tho.so  rooted  lai'i^'ely 
in  trail ition, 

Indootl,  nnlilco  ti*aditioiial  pi-ivileaes  intended  to  assist  the  private, 
intei'ests  ol'  Mu?  confidant,  a  newsman's  privih\<ie  is  intended  to  serve 
a  ccnti'iil  lirst.  anien<lment  inlerest— the  disseininidion  of  news  ami  in- 
formation ^vliicli,  absent  tlio  pi'ivileiie,  vronld  often  ))e  nna vnilal)le.  .If 
that  privile<j:e  is  iniperiled — as  it  is  today — tiie  need  for  its  ivcofi'ni- 
tion  and  confirmation  by  the  (Jon<zress  is  manifest. 

I  disai^Toe  with  those  who,  while  not  dispiitiit.<i-  (ho  social  benolils  oT 
cncoiira^inn-  tlie  free  (low  of  in  Forniaf  ion,  (jiiestion  the  need  for  le;>isla- 
tivc  confirmation  ol'  the  privilejio  in  the  absence  of  "])rnof''  that  Ihe 
media  cannot  carry  ont  their  responsibilities  M'ithout  a  strong  statute. 
That  pi'oposition  may  have,  had  merit  in  the  past.  It  is  wholly  repudi- 
ated by  the  recent  jairnif>-  of  fiva  newsmen.  And  it  is  further  denied 
by  the  fact  that  in  cveiw  nowsi-ooin  loday  joni-nalists  are  examining 
whether  a  story  is  worth  a  i)ri.son  sentence  if  the  Oovci'jnnent  or  pri- 
vate litigants  i.ssne  snbj)enas  requiring  rej^oj'iei's  to  reveal  unidentified 
sources  or  tnrn  over '.mpublislied  matcTials. 

]5oth  as  a  communications  cxocntivc  and  as  a  citizen  interested  in 
a  robust  ami  independent  ]>ressj  I  believe  such  conditions- come  danger- 
ously close  to  nndermijiing  and  de.stro3'ing  a  fundamental  ingredient 
of  a  f  re  e  so  c  i  e  ty . 

I^jvcu  before  the  recent  scries  of  jailings,  CES  newsmen  and  other 
jonriniUsts  attonq^ted  in  the  GaTdxcnU  ease  to  articulate,  in  aflidavivs 
submitted  to  the  Federal  District  Court  in  Ai^ril  1071,  the  clulling 
cllect  that  subpej\as  would  have  on  their  ability  to  gather  the  news, 
Letmc  quote  some  excerpts  fi-om  affidavits  submitted  in  that  case  by 
two  CJ?5S  news  correspondents. 

Walter  Cronkitc  stated : 

Tti  my  work.  T  (anrt  tho.^^e  who  a.ssi.^t  ine)  (lopoml  cons-tnnMy  on  iiiformn- 

lion,  ulcart,  leads  and  opiiiious  roceivcd  in  coulidonce.  Buch  material  is  essential 
in  digging  oat  newsrworfliy  facts  mid,  cfiunlly  inn)Oi{aiil\  hi  a.s.se-ssinj;  the  .iMiror- 
iance  nml  aiuily/.itig  the  signiMcance  ot'  puldic  events.  Witliont  .sneii  matoritjls', 
I  would  be  able  to  do  little  more  than  lu-omlcast  press  relenses  and  pnblic 
stsiteiueiit^*. 

Mike  Wallace  cited  the  f  olloAving  example : 

In  the  course  of  niy  assi^j:nnieat  to  cover  Iiiclinrd  ir.  Xixon  in  the  early  staires. 
of  thp  1*>0S  cairip.-iign.  I  was  present:  at  non-puhlic  conversations  and  conic rences 
nnd  was  able  to  tnllc  iiiforinally  with  tlie  candidate  and  some  of  his  adviser.s,  in- 
ehidiii^?  the  pre.seiit  Attorney  Gonural  (John  MitolicU).  Althouj,di  it  was  seldom 
explidtJv  stated,  it  was  understood  that  .soiiio  of  what  was  said  oa  tho.se  occasion.s 
was  not  for  publication  «  *  *  IMoreover,  ideas  wore  disc\issed  which  \vere  ten- 
tative and  would  later  be  refined  or  rejected.  Had  t)iere^jeon  any  thought  at  the- 
time  that  I  could  bo  coiupeUed  to  tUvulge  w  fuU  report  of  some  of  those  nioetings, 
niy  presence  would  never  Jiave  been  perinittetl.  As  it  wa^$,  I  was  able  in  the  course 
of  those  scsfAioiis  to  ac(inire  an  tuidei-st.indin.u:  of  the  candidate  which  contrii)utc 
signilioantly  to  my  coverage  of  the  canipait'-n  ami,  perhaps  more  important,  an- 
understanding?  of  the  President  which  lias  boon  inviiluablc  in  attomp(;ng  io> 
assess  and  analyze  the  present  Adniinistration  *  *  « 
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l?ul.  in  lu'ldit-ioii  to  the  iiiToriiuUioji  niul  nolos  of  ils  itcwsiiuMi,  lluv 
niw  citidi  ot  a  brojulcjist  Jicwfsi'ooiii  also  iiichidos  its  uiibrojulciisi*  visual 
and  aural  niatcriaLs.  These  woi'k  iiialot'ials  must  be  proteeted  in  thi* 
mnii)  manner  as  the  bacIv*^i'oun(I  recol lections  and  notes  ol:  rejKjrteiv. 
Tlieir  ba.sic  Mn[)ovtanee  cmii  \h\  reiidiiy  nsse.ssed  by  a  ense  sunnnari'/ed  by 
CPjS  news  ^cniM'espondeiit  David  Culhanc,  in  an  adiduvit  (lied  bi  u 
cn.so  in  whieh  Cl\S  Xcws  sueees'  I'ully  contested  tlie  fciibpenaing*  ol.-  its 
outtidces: 

.  ,  ,  ns  i;art  of  Uiis  iiivcstigMl ion  niul  to.  aetiuiro  maloiiJU  from  wlilcli  Mk* 
l)i-ujuli':vsl  I'v'iHM'l  iir.iy  tlrjiwu,  uur  news  iiintlirriiij:  lenui  lakos  ('xlciisivt"  liln) 
l'(ifjlji;fi5  oT  U.'L'  i)e(ii)!(;  tiinl  ))la(M's  inv()lv<Hl  in  llu»  lu'wsworlli.v  ('V(M)I.  lypitNiliy 
imrliidiii.ic  inUn-views  \villi  pjirHriiJinUs  \n  or  wllncsscs  to  (ho  event.  Since  Uio 
HI  Ml  roolftp;i*  Is  usoU  l!M'.3').v  in  JicMi  (tl:  wriilen  nolos — l  lirU:  is.  is  nscil  .-is  I  he 
rL'i.'oi'diMl  l)Sisis  Ci'Om  wlilcU  ii  linn  I  ytory  is  cHliled— f.'u-  more  is  sliot  tlinn  is  ever 
int(MiilO(l  \o  Ih»  Iji'osuU'nst.  *  i  r^'Iy  hciivily  on  tlie  pr-rsdnjil  r;ii)i)Oi-t.  I  nneniiJi: 
t(j  (»Nt}il)!is]i  witli  lliosc  imllvidnnl.s  wlto  I'nrnlsli  iuroriiisi  1  Ion  nnU/tn-  Innsr  wliom 
I  inloi'vlow.  Sn('li  cssontijil  riipiiort:  can  hv  ut\:\\\m\.  ;aul  the  entire  ]inrp^s  nf 
inveslii^ntivo  roptn-fin.u:  vu  lilni  can  he  eirecUve,  only  it'  siicli  iKU-sf)ii.<  c.-iii  Im* 
jissnivil  tJirit  tlio  ini'onajilioii  rnniished  will  \n\  uweil  only  for  llui  preparjUion  oi; 
iHiws  l)i-o;ulcaHt:s  anil  nol;  J'or  a  non-news  i)nrpose.  IT  ,iins(»  consul  led  or  inter- 
viowod  hy  me  in  tny  news  pillioriiij;;  cfl'orts  had  roasoiif^  f  holieve,  or  oven  inspect, 
that,  all  or  what  tliey  iliscUisoil  \vouUl  he  subject,  to  suhi>i>t>Hji,  it  is  my  linn 
iK^Iiel:  Unit:  jxallierin^^  si;;nilif'anl  ne\\'S  en  Jiltn  would  he,  at  hest,  nuicli'  ninrc- 
diilicull.  and  Jess  el1!ec(ivo,  and,  at.  worst,  nearly  inii)ossU»le. 

Portable  olcctroiric  devioe.s  to  record  intcr\-icM-s  from  Avliich  they 
extract  tlic  materials  ^v]lie]l  they  ultimately  publis]\  are  also  uj^ed  iVv 
print  journalists.  This  was,  in  fact,  the  memis  tlic  LO'^i  Angeles  Thnrs 
reportxir,  Jolui  Nelson  u-sexl  iu  bis  interview  with  Alfred  Baldwin,  ill. 
Tlic  uiipublisJicd  Juulio  tape.s-  were  subpcnacd  and  led  to  tlic  jai!ini>- 
of  Joluv  Lawrci\^  Wasbhigton  bureau  chief  of  the  TsOS  Angeles  TimeSy 
Avlio  refused  to  produce  tJicm. 

EN'en  if  one  were  to  dismiss  as  self-serving  the  iiewsmcn's  own 
assertions  that  there  is  a  need  for  a  privilege,  I  dm  certain  that  moui- 
bcrs  of  this  conmuttec  must  rccogniy.e  the  need  for  such  protections 
based  on  their  own  exj)eriences. 

Surely,  n^cmbers  of  this  connnittee  luive  sometimes  given  informn- 
tion  as  background  and  not  for  publication  or,  alterjiatively.  for 
publication  but  witlioiit  attribution  as  to  source.  In  these  litigious  ' 
times,  it  is  rea.sonable  to  assume  tliat  such  background  convoi'sations 
can  lead  govcriimental  bodies  and  crimijial  and  civil  litigants  to- 
attempt  to  obtain  fiom  the  media  backgronnd  material  relating  to 
published  stories. 

Similar  considerations  prevail  with  regard  to  the  executive  depart- 
ment. It  is  of  relevance  here  to  note  restrictions  President  Franl:lin  D. 
Eoosevelt  i)laced  on  newsmen  at  his  first  press  conference : 

I  am  told  [said  FDR]  that  what  I  nni  about  to  do  will  boconio  inipossihie,  hut 
I  am  going  to  try  it  .  .  .  "While  I  cainiot  answer  75  or  100  questions  fsinu^ly 
because  I  li.aveu't  gol;  tl  time,  I  see  no  reason  why  I  should  nol:  talk  to  yon 
lauies  and  gentlemen  oP  ho  record  in  just  the  way  I  used  to  do  in  the  Navy 
iJeimi-tmont  down  hero  .  .  .  There  will  be  a  groat  niai  y  questions,  of  course, 
tJiat  I  won't  answer  .  .  .  There  wiJI  l)o  a  great  many  questions  yon  will  a.»<k; 
that  T  do  nof:  know  enough  about  to  answer. 

1?Iien,  in  regard  .to  ne\v.s  ani'ouacemonts,  Steve  (Press  Secretary  StONhon 
Karly)  and  I  thought  it  would  be  I)est  that  .straiglit  news  for  use  from  this*: 
othce  should  always  bo  without  direct  quotation.  In  otlier  words,  I  do  not  want 
to  be  directly  quoted  Unless  direct  quotations  are  given  out  by  Steve  in  writing.. 
That  makes  that  rerl*ectly  clear. 
a:j_474— 73  12 
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Tlwn  IIkw  nro  (uo  «>tlit»r  iiiatttTS  we  will  talk  atioiit:  Tlio  fi^^^^  is  "iKK-kirnniiid 
liiformntloii.**  wlileli  luoans  matorlal  wliicli  <':in  lu»  ijsiMl  hy  t\]]  of  ytm  <m  ytiur  own 
iiiitliorlly  ami  ri'si)OiisiI)Uity,  nnt  to  W  attribnti'd  to  tUt-  White  lliniso  .  .  . 

TIm'II  tlM»  Ki*coij<l  lliiii;:  is  »»iT-tlic-n»e<)nI  inl'ormatinn,  which  iimwui.**.  of  <rniirsi». 
roiiJitU*nfhiI  infoniiutioii  whU-h  is  f^lvvn  only  to  tlioso  who  attoiul  Uio 
oo»ft*rt»iice  ... 

Kobitst  nncl  inclcppn<lcnt  joni  ntUism  iiidndos  but  <^(h\s  well  In^yoml 
ohtaiiiiiif^  bark^muud  iufnnnatiou  from  iiewswni'tliy  ficrmx^s:  It  dc- 
maikls  tliat  journalists  I'omain  iiKlopeiidciit  in  tlicir  invo>iti<Tfativc  n*- 
portiu^i:  and  in  eoverinfr  public  ovonts  and  that  tlu\v  not  be  viowe<l  as 
«^athcrer.s  of  evidoncr*  for  any  other  piii'poso. 

Proteotinjr  tho  nows  media  from  an  enforml  role  as  invosti]r;atorv 
arms  of  tlie  ^yovei'iiment  or  of  private  litigants  is  vital  to  the  prcsc»rva- 
tion  and  ert'ectiveness  of  n  free  ])ress.  Both  bi'oadcast  and  print  ni'ws 
j)ersonnel  Imve  found  it  inereasin^rly  diffienlt  to  cover  ])iiblie  ])rotests 
and  eve])ts  without  feai'  of  physical  injury,  l)et'ause.  the  ]vvss  lias  been 
vieMe<l  not  solely  as  an  institution  from' which  tbe  public.  ^i\ts  news 
and  information',  but  also  as  a  tool  whose  film  and  testimony  will  be 
used  in  connection  with  any  ensuing  criminal,  civil  or  ndministi  ative 
])i'oceedin^rs.  It  is  because  of  such  situations  that  we  parti(Milai*iy  wel- 
come the  fact  that  the  unqualified  le^rislation  befoi-e  this  conilnittee 
]n*otests  the  nnp\iblished  material  as  well  as  the  so-called  confidential 
material  of  news  {;:athei'Oi'S  f ibm  fishine;  exj^editions. 

The  absolute  protection  which  (^BS  suppoi  ts  would  nlso  extend  to 
con^rressionnl  piweedin^rs.  CBS  has  firsthand  ktiowled^re  that  thi^ats 
to  journalism  do  not  o]'i«ifhiate  solely  fronj  litiir  nits  in  civil'and  crimi- 
nal proceedinsTQ  and  admiiiist^tive  a^rencics.  '  \Mifr»*essional  snbpe;ias 
were  issued  to  CBS  and  me  in  connection  .  itli  tiie  broiidcast  of  **The 
Sellin^r  of  the  Pentasjon."  '  i 
*  The  tlireat  embodied  in  that  case  was  ultimately  ovei'come  only  by 
slron^r  and  coUi'aj£eous  House,  leadci'ship.  The  entire  conflict  should 
not  have  occui'ml  a^id  shouu^  nevei*  be  n^peatt'^d.  The  fii-st  amendment 
is  a  specific  limitation  ou  the  ]>ower  of  all  govei^nmeiit,  inclndinj?  tlie 
Conf^n»ss;  and  the  Congi'css  must  i-ecogiiize  that  it,  too,  ca'i  be  a  source 
of  tlireats  to  the  intent  of  the  fii*st  auieiubnenF, 

J  w^^offnizQ  tliat,  even  amon^r  those  who  a^yi'ee  there  is  an  immediate, 
need  for  statutoiy  protection  in  this  ai*ea,  tliere  is  disa^rivement  as  to 
•the  appmpriate  scope  of  the  statute.  Some  would  limit  the. protections 
of  a  statute  to  so-called  establishment  media,  and  exclude  wliat  has 
been  tcrme<l  antiestablishment  oi-efinis.  We  at  CBS  sti'on*rly  reject  tho 
notion  that  tlie  press  can  be  so  divided.  The  public  today  I'ccelves  its 
infonuation  from  a  maltitude  of  sources,  inclndin/r  a  thrivSn^r  "under- 
pound  press,"  Avhich  no  statute  aimed  at  protcctiufr  tlK:  free  flow  of 
infoi'matioi{.can  i^rnom.  Tbe  strength  of  the  fiw  press  oivd  the  protec- 
tion of  the  people  against  abuses  by  it  rest  iir  its  pluralism,  a  piiuulism 
of  views,  methods  and  standards  as  well  as  of  nnnibei*s.  Any  legislation 
fliat  i-educes  that  i)luralism  would  diminish  its  own  purjaose. 

While  C'BS  is  of  the  view  that  an  niw|ualified  Federal /Statx>  bill 
is  essential,  wc  know  Ihat  reasonable  arirnments  can  be  made  for  a 
qualifie<l  statute.  Until  i-ecently  we  aJso  believed  it  possible  to  protect 
ncM's  soni'ces  and  unpublished  material  by  a  Federal  statute  of  a  quali- 
fied nature.  AVe  i-evised  our  position  for  a  nunibei'  olf .  I'easons. 
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Several  state  courts  liave  recently  construed  (juulified  statutes  ex- 
tremely narrowly,  Icadiu^r  to  tlu'  iinprisoninent  of  i)c\Vii;ui(»n  who  had 
other\vi>«»  assuniecl  they  wero  j>iotec4:ed. 

If  the  purpose  of  i>rivileire  is  to  assure  unit  Uci-ecl  couinuiuic4itious, 
that  purpose  j-aiuiot  Ik*  met  if  endi  time  a  newsman  is  to  ivoeive  s<Misi- 
tive  iiifojinatinn  he  u\ust  decide  whether  a  paiticuhir  statute  is  broad 
eiion/rh  to  rovi^v  the  faei^  in  his  cast*-.  Noj-  is  he  lik  y  to  obt^iin  from 
huvyei-s — if  I  know  anytuin^L:;  about  them — an  uiUMjuivocal  opinion  on 
his  ability  ultimately  to  j  es^st  a  snbpena.  Moivover,  since  a  news  story 
does  not  necessarily  stop  at  a  state  boujidary,  it  is  of  little  solace  to  a 
newsman  to  kjiow'  Unit  he  may  hi\  j^rotwted  in  Nrv>  York  Stiite  in 
<ratherin^  back^^round  nuit^»rial  but  has  problems  once  he  crosses  th^ 
bridge  into  New  Jersey.  Finally,  while  n  state  statute  may  atl'ord  pio- 
tection*.  a  snbptma  may  issue  '  t'oiu  Federal  authorities  where  no  statu- 
toiT  pj'ot<^ction  now  exists,  li-i  sujn,  piv<lictabHity  with  n»spect  to  iv* 
sistiuji^  subjjcnas  is  lackin<r  without  a  Federal  /►StH-ite  mjcpnil  ilied  statute. 

I  an)  aware  of  the  fact  that  Kifi;nificant  ie*riil  issues  are  raised  by 
a  Federal  statute  coverinja:  state  as  well  as  Federal  piweediu^js.' 

I  am,  lioweyer4  advisexl  by  counsel  that  the  Con*rivss  lias  the  tniisti- 
tutional  authority  to  enact' a  statute  ajjplicable  both  to  Federal  and 
state  procei^dings. 

In  this  conn(»ction,  I  am  pleast»d  t-o  submit  for  tiie  consideration  of 
this  committee  an  opiuioji  fi'om  counsel  on  this  issue. 

In  closing,  Mr  Chairmaji,  and  in  thanking  you,  the  members  of 
flic  committee,  and  its  stafl'  foj-  this  opj.ortunity  to  present  my  views, 
limy  I  emphasize  that  this  country  bus  gone  through  one  of  the  most 
tortuous  periods  in  its  history.  We  have  all  been  deeply  cont^eriied  and 
deep])^  disturbed  by  a  decade  of  a  trying  conflict  in  which  oui-  concept 
of  our  duty  was  often  challenged  both  fit  home  and  abroad.  We  Imvc 
endured  a  period  of  division  imd  social  unrest  not  paralleled  in  cur 
land  during  this  century,  . 

We  have  seen  a  language  of  violence  replace  in  many  instances  the 
language  of  word.s.  We  have  witnessed  the  abrasive  shaking  of  old 
values  and  the  agonized  emerging  of  new  ones.  .  . 

They  have  not  been  times  that  make  i-eaiUly  for  serenity,  for  di.spas- 
sionate  judgment,  oj*  for  elose  reasoning;  and  w^e  are  tempted  to  do 
under  restless  conditions  what  we  would  deplore  and  reject  out  of  JiaiTd 
'ander  calmer  cii*cumstances.  They  ai-e,  therefore,  juiit,  tlie  tiines  when 
we  must  be  most  watchful  and  most  resolute  about  preserving  those 
basic  rights  that  in  the  end  equip  us  to  survive  tlie  periods  of  trial 
inevitable  in  the  odyssey  of  a  gi'eat  luition. 

And  it  is  a  source  of  very  real  j'eassurance  to  nie  that  this  comjnittee 
and^  I  ciirnestly  lioj)e,  thi?  Couitress  will  see  to  it  that  the  most  funda- 
mental of  all  our  rights,  the  right  of  our  peo]>le — a  free  ])eople. — ^to 
know,  will  be  neitlu-T  impaired  nor  ei-oded  because  we  failed  to  act 
promptly  and  effectively  when  we  saw  the  danger  signala 
Tlmnfe  you  again  for  your  courtesy  and  attention. 
Senator  Ekvix,  Dr.  Stanton,  you  stated  on  page  10  of  your  stateniejxt 
that  the  threat  embodied  in  tlie  "Selling  of  the  Pentagon''  case  w'as 
ultimately  overcome  by  strong  and  conrageons  House  leadei*ship,  I 
would  have  to  agree  with  that,  but  the  only  i-cason  that  strong  and 
couragooiis  Hoiise  leadership  Imd  an  opportunity  to  afford  tliat  pro- 
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tect'ion  Avas  l)pcnuse  you  luid  the  tM)]!riiM-(»  (o  \)yt\\\\  |Ik»  possibility  oL' 
a  citat i(Mi  ior  couU'.mpt  uf  ( .'oi\Ln\!s^^  In  onK.M'  to- prutiH'!-  (he  cuufl  Um\- 
tiallty  ol'  your  own  |)ul)lislu'tl  in  rnrnuit  ion. 
Mr.  Staxto.v.  Thank  yuu,  Mr.  ( 'hnirniau. 

Seniiloi'  Kkvix.  I  linll  niystiH"  in  sul>slan( nil  nii'KHMucn  with  nioHt 
everyt]iingyou  say,  i)ut  .1.  wouUl  t  ake  insuc  witli  this  stadMuiUit;  on  paii'u 
5  in  tlicJU!xt-to-tlu!-lasb  i)aragraph  : 

Iiulcetl,  iniMK't'  tratlilionnl  pj'iviloi^r.s  inhwuled  to  a.ssist  Hio  privalo  iiiton'sl.s 
of  the  coulKlant,  a  iii'w.sitian'.s  privil(»;;t'  is  ititi'iuU'tl  lo  f?crv«>  a  cf-ritnU  rifsi;  :ii!i'.«3i(l- 
niont  iiitcrsl:— tlio  (liyscrniiiat  it»n  oC  iicw.s  and  iufoniiiit.ioii  wliicli,  al>soat-  ilio 
l)i-iviIog(s  woaUloricii  bu  unavailable. 

I  believe  the  privilot^es  recogni/.ed  Ijy  the  hnv  arc  also  Tor  ATry  funu- 
aniental  interests  ol"  society,  especially  tlie  hiwyer-clioni;  I'elationship. 
'J'he  sixth  auuiiu'hueut.  says  no  person  shall  i)e  deprived  ol:  life  or  lib- 
erty \vi(  hout  duo  process  ol*  hnv,  and  Mic  sixth  anienchiient  says  the  lic- 
ensed shall. enjoy  tlie  riglib  t,o  liave  compulsory  process  For  obtainin.u' 
witnesses  in  his  favor  and  have  asaistanee  oj:  counsel  lor  his  dcd'ense. 

I  think  that  the  attorney-client  relationship  also  expresses  ijiten-sts 
that  ^ii'o  beyond  the  privatti  interests  oi'  a.  client.  It  is  necessary,  to  l'ia'\  e 
a  full  exchnhg'e  of  iirrorniation  bet\ve(Mi  the  client  and  {{t{\lvi^i({v^f\n 
oi'der  for  the  client  to  be  assured  lio  is  not  denied  duo  procosVof  hjw 
and  ]uis  really  vital  assistance  ot' counsel.  '\  '| 

I  tliiidc  also  the  liusband-and-u-ife  relationship  is  founded  on  the 
very  necessary  policy  of  ])roniotinc,"  best  interests  of  society  rather 
tlian  tlie  best  interests  of  the  confuhmt.  And,  of  course,  enconnurinii; 
people  who  have  contagious  diseases  to  go  to  a  physician  to  receive 
treatment  also  serves  the  interests  of  public  health.  1  think  it  all  rests 
iij)on  the  vciy  sound  needs  of  society  rather  than  the  personal  interests 
of  an  individual. 

Now,  I  am  a  little  troubled  b}-'  the  breadth  of  the  CraJiston  bill.  I 
certaiiily  think  that  wo  need  legislation  in  this  field.  I  think  it  is  mado 
necessary  because  in  recent  times  tlierehas  been  a  tendency  on  the  part 
of  those-chai'ged  with  the  enforcement  of  hiw  tCTappoint  themselves 
as  protectors  of  society  and  suppress  infoi'nuition  which  they  think 
would  be  unwise  for  society  to  receive.  In  this  respect,  those  charged 
with  enforce-ment  of  law  have  grossly  abused  the  laws  \uider  which  the, 
courts  function.  The  great  majority  of  newsmen  who  go  out  to  gather 
]iews  obtain  information  from  others,  and  in  the  legal  sense  it  is  hear- 
say and  not  admissible  in  courts  as  a  general  proposition. 

I  tlvink  that  the  law  enforcement  orticers  have  grossly  :^bu.sed  tnc 
subp  la  process  to  indulge  in  ''iishing  expeditious*'  in  order  to  con- 
veit  Mie  ]icwf,-gathei'ing  agencies  to  an  arm  of  government  and  sa^*e 
themselves  from  the  trouble  of  doing  investigating  M'hich  the  law 
clearly  contemplates  that  they  shall  do.  Certainly  a  news  gatherer 
will  not  be  a  competent  Avitncss  in  court  as  to  what  lie  learns  from 
others  and  those  who  issue  subpenas  for  a  "lishing  expedition*^  realize 
they  are  circumventing  the  very  rules  Avhich,  courts  must  abide  by. 

I  am  very  much  impressed  by  the  opinion  of  counsel,  and  while  I 
iiave  some  misgivings  about  the  Congress  undertaking  to  prcsci'ibo 
rules  of  evidence  for  s^atc  courts.  «T.jij(L3C0gnize  this  is  a  national  field, 
tliat  the  interstate  connnerce  clvuii-;c  cbyers  the  dissemination  and 
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I  riiiismissioii  ol'  news  Jind  opinions  over  stulc  Jines,  From  a  stand- 
l)oiMt  of  jourJia]is(.ic  activiiy  this  is  i\  country  Avhicli  in  I'lfoc't  knows 
Jio  s(mIc  lines.  I  tJiinlv  the  Con».n'oss;  luis  the  power  (o  le^ii'ishitc  in  (his 
iiekl  under  the  iiitershite  eoiunuM'cc  chiuse  iind  under  llie  due  proc- 
ess clause  of  the  14th  iinieiulnient,  M'hich  makes  tlio  lirst  JimeJidment 
iipplicjible  to  the  States  us  well  as  tho  Federnl  Oovernnient.  ^ 

Tlie  thing  that  concerns  me  about  the  Craiistoji  bill — it  is  a  very 
liclpful  bilTin  many  areas — is  tluit  it  would  almost  exclude  U^stiuu')ny 
from  a  newsman  who  luid  actual  knowledge  of  the  conuuission  of  a 
crime  or  had  actual  knowledge  of  the  fact  that  a  juau  charged  with 
a  cj'ime  was  ijuiocent.  I  cei'laiidy  i>'o  along  with  the  pi-oposition  that 
unpublished  data  should  be  hept  inviolate. and  also.  I  think  Avhcre  in- 
formation is  obtained,  especially  infoi'jnation  of  a  hearsay  Juitui'e  ob- 
tained as  a  result  oC  a  con/idcjice,  ought  to  be  protected. 

You  iuive  made  an  excellent  statement  hei'e.  I  think  you  and  I 
shared  the  same  views  at  the  time  you  tcstilicd  bcfoi'e  the  committee 
in  the  study  ol'  the  freedom  of  the  ']>i'oss.  Wo  liopod  at  tJiat  time  that 
Ihe  Suj)rcnic  Coui't  would  emulate  tlie  Circuit  Coui't  of  Appeals  iu  the 
■CdUlwcU  case  aiid  hand  down  a  decisioji  like  the  Circuit  Coui't  of 
Appeals  whicli  would  balance  the  iniei'csts  of  society  in  investigating 
the  crime  and  the  interests  of  the  people  in  knowing  what's  going 
■on  in  this country. 

I  thiidc  the  Nnith  Circuit  did  so  in  a  very  efl'cctiye  manner  iji  tlie 
Crildwcll  ease  and  came  np  with  a  A*ery  ellective  decision. 

J  tliis  case  Caldwell  was  not  I'equii'ed  to  obey  tlie  subpena  to  go 
ImTorc  the  grand  jury.  I  am  sorry,  the  Suin'cme  Court  did  not  follow 
the  fine  precedent  set  by  tlie  Court  of  Appeals. 

I  recognize  there  is  necessity  for  legislation  in  this  held,  and  I  cer- 
tainly do  appreciate  the  A  cry  line  way  in^  whieli  you  express  the  con- 
ce})t  that  the  first  amendment  was  not  written  for  the  benefit  of  a  per- 
son engaged  iu  collecting  and  disseminating  ncM's.  It  was  written  into 
t  he  Constitution,  I  think  with  a  twofold  purpose,  first,  to  insure  that 
jVmericans  should  he  free  from  tyranny  over  tJie  mind.  They  sliould 
lia  ve  free  minds.  Secondly,  it  was  put  in  tlie  Constitution  been  use  tliose 
who  wrote  the  first  amendment  recognized  our  Government  will  not 
oj^erate  wthout  the  fullest  and  freest  fiow  of  information  so  that  the 
l)eoplo  may  l)e  enlightened.  It  is  not  for  the  benefit  of  those  in  the 
business  of  collecting  and  disseminating  news,  l)iit  for  the  benefit  of 
ha V ing  informed  people  in  this  country. 

yiv.  Stanton.  Thank  yon,  sir. 

Senator  Euvin.  Yon  jiave  nn  excellent  statement  and  have  been  of 
very  great  hel  p  to  this  sul)Cominitt-ee  as  yon  have  on  previous  occasions. 

?^Ir.  B.ASKin.  Ml*.  Chairman,  our  fiual  Avitness  this  morning  is  An- 
thony G.  Amsterdam,  professor  of  law  at  Stanford  University  Law 
Scliool  and  counsel  for  Earl  Caldwell. 

-  .^er.ator  EnviN.  I  wish  to  welcome  yon  to  the  subcommittee  and 
exprcss.our  deej)  ai)preciation  for  your  willingness  to  appear  and  give 
lis  the  benefit  of  the  very  considerable  experience  you  have  had  as  an 
attorney  in  this  field. 
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STATEMENT  OF  ANTHONY  G,  AMSTERDAM,  jPROFESSOR  OF  LAW, 
STANFORD  LAW  SCHOOL 

Mi\  Amstkijdaji.  Thiuilv  you,  Mr.  Chr '.  miiuu 

1  Min  doi'ply  gratc'iu]      (he.  subcoinmittui'  for  Ihu  onportunity  to 

I.  luivo  prcpjim]  a  vory  loiigtl\v  written  statiMuont,  as  uuMnbcirs  of  tho 
coiiiniittuc  know.  'J'hat  was  not  prepared  to  len<i,thcn,  but  rather  to 
shorten  niy  i>re.senfatioji,  I  hope  it  wili  be  the  pleasure  ot  the  ehair- 
nnin  that  that  will  bo  reciMVinl  for  the  record  so  that  1  may  move  on 
and  snnuuariz'^  the  major  points  and  alh)w  the.  sulx-ommiUoe  meiiN 
bers  to  ask  queHtif)ns  concerning:  such  nuitter^  as  they  wish  to  ili'.velop. 

Senator  Ekvix.  'J1iat  is  satisfaetory  to  the  subconunitti'e.  Li't-  the 
record  show  the  eom])lete  statement  submitted  to  the  couunittei*  will 
be  printed  in  the  record  after  the  testimony  of  Professor  Amsterdauu 

Mr.  AMSTKKDA^r.  'J'ha!ik-you,  M\\  Chairman. 

Senator  Ekvix.  T  mi.irlif- state  incidentally  that  this  is  a  nio:st  valuable 
and  eidii,diteninj^^  discussion  of  tliis  i>robUMn  that  von  liave  i)rovided  us. 

i>r r.  AiM-STKHDAji.  What  T  should  like  to  do  is  to  simi)Iy  describe  the 
essence  of  this  written  document  and  tiie  major  positions  that  I  think 
it  IS  appropriate  for  Contifi'ess  to  take. 

First,  i  should  just  say  one  word  about  my  expei'icnce  in  this  area, 
because  it  is  dilferent  from  that  of  many  of  the  wttnesscs  you  have 
Jieard. 

Since  I  undertook  to  represent  Earl  .Caldwell  in  Febi^uaiy  1070,  T 
nave  been  called  by  literally  scores  of  reporters  and  by  attorni;vs  lor 
repoi'ters  on  occasioii  aft(U'  occasion  when  they  ]ia\-e  bi'cn  subjecti'cJ  to 
either  subpenas  or  demands  for  disclosni'c  under  the  threat  of  sub- 
I)enas.  T\n^  publicity  ^^enerated  bv  tlie  Ccfhhcell  case  and  my  involve- 
ment in  itjinademethenaturalpersontocall. 

r  think  my  experience,  thei'cfore,  if- it  would  be  of  anv  use  to  the 
subcommittee,  li^c^s  in  tliis  area:  knowledge  of  the  actual,  i)i'aetical 
w^orkings  of  the  subpena  process,  of  tiic  pid)lems  that  subpenaed  re- 
porters face,  and  of  the  specilie  methods  bv  which  Congress  lias  to 
grapple  with  Jiesc  problems  if  it  is  i^'oino-  to  gi^apple With  them 
eflectivcly. 

Rased  on  that  experience,  in  the  first  section  oi'  my  statement  I 
ckjscribe  the  specific  ])arms  whicli  subpenas  work  on  th'e  news  media, 
I  think  it  IS  important  to  start  with  specifics  and  not  just  the  usual 
Iree  press"  generalities,  because  in  shaping  'legislation  von  have  to 
know  what  harms  yon  are  aiming  at. 

'J'he  most  i/nportant  hnrui.  surely,  is  the  effect  of  compelling  dis- 
closure of  jiews/nen^s  confidential  sources.  'J'hcro  a)'e  others  as" well. 
T\\^  ini])airment  of  the  indejxmdcnce  of  tlio  press  by  co-optinir  its 
fuiictions  with  tlio  investigative  functions  of  other  agencies  burdens 
the  press  with  ull  of  the  liabilities  of  those  agencies. 

I  think  tliat  the  members  of  the  subcommittee  know  there  are  many 
eiti'/ens  in  this  country  ^^lio  will  talk  to  a  newsman  but  not  a  lawyer 
or  ()oljccman  because  (hey  do  not  want  to  "get  involved.'-  If  their 
talking  to  a  newsmairis  going  to  cause  a  lawyer  or  policeman  to  get 
to  them  and  tliey  are  going  to  end  u])  by  being  involved,  they  won't 
talk  to  a  newsmaiY  either.  ~  . 

T  think  it  is  also  fairly  clear— and  will  be  clear  from  the  testimony 
that  this  snbcommif tec  liears— that  within  the  news  media  the  effect 
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of  sul)])oiins  is  (o  bo  divisive  1  know  ol' ivpoi'tcrs  wlio  do  not  nows 
to  l.luMi'  I'ditors  lxH'iuiso  ihv  i-(^])oi-h'r  sjiys.  will  ijfo  to  jail  to  j)rot('ct: 
it,  i)ut;  111'  woirt.--  Wlani  n  siil)p('r»n  is  issiU'd.  ivporttMS  S])lit.  as  to 
wliptlioi'  to  follow  tlic  (•MiioiiH  oT  not  disflosinij:  or  follow  tlu*  orders  of 
tho.  courts.  None,  of  this  makes  foi*  a  <i:oo(l  press  that  must  rullv  in- 
roi'iu  'd)OUt  all  the  thin^^s  on  w'neh  ])eo])le  should  be  kiiowh.Hl|:i:eable. 

In  addition  to  this,  tlu*  (K)sts  of  res])ondinii:  to  sub])enas;  of  taking 
tlu^  (iine,  to  ap[)eai-  in  court,  (i^htintr  sul.)[)enas  or  testifyinir  nnvl(M' 
the.ui;  of  fioiuii;  to  jail,  if  necessary,  to  i)rotect.  sources — ulTof  tl\is  \\ 
tremendous  drain  on  the.  f  miction  of  the  press.  That  is  an  inde])endent 
and  .  ^parate  concei-n  that  I  think  warrants  Con.irivss'  att'  ntion. 

Fin.illy,  tliiM'C  is  the  ]-)robleni  of  self-censorshi]).  Wlier  newsmen 
J'eali>:e  that  they  are  subject  to  all  of  these  burdens  if  a  MjhfX'na  is 
sei'ved  on  them,  they  will  be  very  much  more  cautious  to  print  news 
(.hat  will  brinir  a  subpeiia.  down  on  the  news  media. 

An  etlitoi',  for  (*xam]>le.  in  deciding  whether  to  includ(\  a.  detail  in 
a  stoi-y  that  is  not  ei^nti'al  to  the. 'story — it  is  just  martrinal — l)nt  lie 
knows  that  the  cost  of  pi'intinf,^  that  detail  may  bo  to.briuir  a  snbpemT 
down  on  his  Lead,  will  say  to  himself.  "What""  does  a  sub])ena 
niean?-'  Whut  it  means  at  the  very  least  is  loss  of. time,  h^.iral  fees.  ])os- 
sibly  J'M  intei'ual  fi.irht  within  his  own  newspaper  as  to  what  ])Qsition 
to  take,  and  then  ])ei'ha]-)s.a  knock-down.  dra,ir-out  ''ouit  fi^'ht,  which 
is  not  ,irointr  to  do  him  any  good  with  some  of  his  advcitisers  who 
bcilieve  the  news  media  should  not  obstiaict  the  Government. 

I  think  that  kind  of  press"tii*c,  exti'a neons  to  the  ncwsworthiness  of 
items,  o])eratinii:  24  hours  a  day  on  the  thousands  of  news  desks  ai'ound 
this  country,  has  the  ])otential  to  destroy  the  freedom  of  the  press, 
u])on  which  wc  all  dei)end  for  the  dis.semination  of  news  vital  to 7)ur 
kiiowledirci  about  the  workings  of  go vei'u men t. 

In  short,  there  ai-e  several  distinct  harms  that  T  think  Congress 
needs  to  act  to  prevent.  Now,  it  is  in  the  light  of  tliesci  that  I  have  tried 
to  describe  in  tlie  p^gcs  beginning  on  i)ages  4-2  of  my  wr  itten  statement 
the  form  and  sco]>g  of  an  excm])tion  from  com])ulsoi'y  piwess  that 
Congress  should  give.  The  points  I  make  in  that  section  ait;  essentially 
three, 

First,  T  consider  who  should  bo  protected.  My  ultimate,  conclusion 
is  that  the  sco])G  of  ])rotection  should  be  defined  essentially  in  terms 
of  three  characteristics.  The  j^roteetion  should  be  given  to  someone 
who  disseminates  neAvs,  Avliich  I  would  define  as^matters  of  gcnei'al 
]>iibUc  interest,  so  as  to  exclude,  for  example,  peo])le  who  conununicatc 
information  of  various  sorts,  from  credit  bureaus  to  pi-ivate  investiga- 
tors. The  news  should  be  dis.seminat.ed  to  the  general  public  instead 
of  some  in-group,  and  it  should  be  published  on  a  regidai*  or  periodic 
basi.s. 

T  think  T  would  not  resti-ict  the  exemption  any  more  narrowly  than 
that,  but  I  tliink  those  restrictions  are  necessai'v  lest  the  exemption 
go  too  broadly  and  affront  some  of  the  interests  that  Senatoi'  Ervin 
mentioned  in  a  dialogue  with  the  j^rcvious  witness:  The  intei'ests  of 
law  eni'orcement  and  the  interests  of  the  Government  generally  in 
liaving  information  for  its  .owii  vital  decisiomnaking  ])roeess. 

Second.  I  consider  what  harms  are  to  be  protected  against.  The  barm 
that  needs  to  be  ])rotect.ed  against  is  the  harm  to  confidential  sources. 
I  think  congressional  ])i'otcction  should  at  least  cover  the  diselosui'e 
of  any  information  which  would  reveal  or  impair  in  any  way  soui'ce 
relatioiisliips  of  the  press.  . 
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But  I  iilso  discuss  nn  aclditioiuil  iM'oatlor  proiocl-iou — a  ]:)ro< taction  for 
'\\\"\t  you  CMU  cull  Avorlc  pi-oduct'. — tluit  I  MmuIc  h  also  jusi'ifiiHl  bociniS(3 
oT  iho  othor  liarius  to  tlio  press  Mint  1  have  jusl:.  described :  Mici co-optiug 
()[  tlio.  i>ros.s  to  otluH-  in  vcsti.^al  i vc  functions,  the  dcstruci ion  ol'  its  iude- 
l)(MKl<vnco,  tho  burdens  on  the  pnrrfS  of  any  snbpena  and  the  inevitable 
sel  f -censorship  to  n roid  tliose  burdens. 

The  third  question  I  talk  about  is  M-liethei*  Mie  privilege  slioidd  be 
■-r|uaiified  or  unrjualified.  Tlun-e  I  think  some  distinctions  arc  necessar,^ 
that  are  not  f  I'equently  talked  about.  To  bej^'in  with,  I  think  1  he  distinc- 
tion is  necessary  as  to  Avlietber  you  are  talkino-  about  qtialifying  n  jiro- 
tcntiou  of  source  privileo'e  or  |n'0tectin^f»-  a.  worlv  i)rodnc£  privilege. 
.'11;  yon*ai'o  talking  about  a  source  ]n'ivilege,  I  t\\\uk  tlie  argument  is 
tremendously  stroiig  to  have  the  pi-ivilege  unqualified,  particularly  if 
I  ho.  qnallficution  is  one  that  cannot  be  predict  ed  in  advance. 

It'  tlie  qnaliHcation  .is  something  like  ''overriding  national  interest'' 
or  whether  evidence  "goes  to  the  heart  of  thccontroverHy'" — tilings  tlint 
:i  source  cannot  predict  ^vhen  lie  talks  to  the  ne\vsuK\n — then  the 
l)ri  vilege  is  going  to  be  eaten  up  bv  the  qualification. 

On  tlie  other  lunuL  if  defined  in  terms  more  pj-edic table,  such  as 
•^imminent  danger  of  foreign  aggression*'  or  "danger  to  linmau  life," 
that  moi'e  narrowly  defines  the  area  which  jji  advance  you  know  yon 
are  not  ])rotected.  But  I  w)uld  be  ag.dust  even  predictable  qualifica- 
tions of  .source  protection  because  they  Avonid  stifle  sources  and  woidd 
.  i>i'event  tho  ])ublic  from  Icnbwing  wliat  sources  conld  report  in  tJie  area 
defined  by  the  qualification. 

It  seems  to  me  the  ]mbljc  should  Icnow  about  the  threat  to  lunnaji  life 
or  about  foreign  aggression.  But  to  stifle  the  source  means  not  oidy 
does  tlie  Government  not  know  about  it  but  no  one  ^vill.  This  dearth  ol" 
information  could  pose  very  gi-ave  and  serious  liarms. 

As  to  the  qualification  of  work  ]orodnct  privilege,  T  think  tliere  is 
some \v] Kit  more  of  an  argument.  If  I  may  speak  soinewliat  to  the  points 
the  chairnu\n  was  making  a  moment  ago  about  a  qnalification  for  Avbat 
the  ]'eporter  sees,  I  might  just  nse  that  example  to  point  up  the  distinc- 
tion I  am  making. 

It  seems  to  mc  that  one  might  distinguish  between  wdmt  a  reporter 
sees  when  he  is  out  in  a  place  where  everybody  can  see,  and  whathe  sees 
>vhere  he  lias  bexMi  admitted  to  some  private  place  in  a  relationship  of 
confidence.  If  a  qnalificatiou  is  put  on  the  bill  which  exempts  from  the 
scope  of  its  protection  eyeball  testimony  of  a  reporter,  that  Avill  con- 
stitute I  think,  a  giuve  incursion  in  some  instances  where  protection  is 
.needed.  Under  such  a  qualification,  for  example,  Paul  Branzburg 
would  not  have  been  protected  because  he  saw  opium  l>eing  produced. 

I  think  what  the  Senator  is  concerned  with  here  is  the  reporter  being 
rut  on  tlie  street  and  seeing  a  crime  conunitted.  iS^ow,  I  think  the  testi- 
}nony  that  lie  might  give  in  that  situation  lias  a  far  lesser  claim  to  pro- 
tection than  testimony  obtained  throua^i  a  conlideiitial  relationship. 
Tlio  reason  is  not  because  it  is  eyeball  testimony,  but  because  lie 
achieved  it  through  the  use  of  a  confidence  wdiicli  would  be  harmed  or 
impaired  by  the  disclosure. 

Senator  Euvtk.  You  put  your  finger  ou^one  thing  that  troubles  me 
very  much.  In  the  Borm^bnrg  case,  the  reporter  would  never  have  seen 
a  violation  of  law  if  those  wdio  violated  it  Iiad  not  had  confidence  in  him 
and  permitted  him  to  see.  I  tliinlc  he  almost  had  to  see  it  to  really  be 
able  to  report  o:i  the  matter  he  was  reporting  on. 
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Mr.  AMSTv:r.n.ur.  T  tlni\k  tluit  is  vi<j;l\t.  T  think  in  that  context  it 
in;Ua!S  vory  little  diirereucc  whetJior  the  conluleaMal  (lisch:)?.nre  made  to 
tiie  re|)ortcu'  is  a  verlial  one  or  a  Uemotisilnitive  one.  T\v.iy  coiuc  to  the 
same  thing. 

I  t-hiiilc'the  true  test  is  not  between  eA-eball  ob.servatioii  iind  anrni 
observation.  I  t-hink  the  distinction  is  betAveeii  whether  the  rei)orter 
gets  it  froin'tlie  source  which  could  be  stilled  by  a  threat  ol'  disclosure 
or  cojncs  upon  it  in  a  way  unall'ected  by  the  threat  of  disclosnre. 

it  seems  to  nic  if  one  is  thinking  oC.qualiiicatiou  in  tluit  rcgaixl.  one 
sl;onkl  limit  the  qualification  to'cases  that  Avonld  nob  impair  or  re- 
veal a  source  relationship  in  any  way. 

I  might  ment  ion  in  connection  with  the  Senator's  concern  tliat  niy 
experiences  witli  these  cases  nnd  other  criminjil  cases  has  led  me  to  the 
coniilusiou  there  is  an  inverse  velationshi]")  betAVceu  the  need  for  ve- 
])orters'  testimony  and  the  seriousness  of  crimes.  l{cpo:tcrs  very,  very, 
very  infreqvumt.ly  Imow  anything  about  hardcore  crime — street,  crinics, 
inuggingSj  mnrders,  rapes,  those  kinds  of  things.  Tliey  are  almost  ne\'er 
used  in  those  kinds  of  cases,  'riiey  nra  pi'imarily  used  in  yontli  ci-inio.>?. 
marijujina,  open-ended  investigations  into  subver.^ive  activity,  and 
thatsoit  o:f  tliirg. 

I  tliink  one  can  overstate  very  greatly  tlie  iieed  for  reporters  in  the 
criminal  process.  One  talks  about  the  privilege  ot*  protectio'i  of  news- 
men as  obstructing  the  abdity  to  pro-'^^oute  crime.  We  ai'e  n.ot  talking 
about  hardcore  crime.  Ivcnortevs  veiy  seldom  know  anytliing  nbout 
liaidcore  crime. 

Going  beyond  tlie  qu  estion  of  qnaliHcntion.  my  ])repared  statcinent 
touches  on  the  qnestiou  of  what  I  call  the  need  for  procedural  safe- 
guards to  make  an  coemption  effective  in  pi'actice.  This  is  the  one 
single  most  important  point  that  I  would  like  to  make  t:o  the  snl> 
connnittee,  because,  I  think  it  is  ignored  by  too  many  of  the  people  who 
are  thinking  about  drafting  an  approacl).  TJie  assnmptioJi  is  connnonly 
made  t;hat  the  way  to  protect  newsmen  is  to  give  them  simply  an  evi- 
dentiary or  a  testimonial  privilege  akin  to  the  pri\dlege  given  attorjieys 
or  doctors  or  priests  in  some  jurisdictions  or  the  luisband  and  wife 
privilege. 

Wliat  my  statement  develops  is  the  theory  that  a  privilege  alojio  will 
be  pathetically  inarlequate  protectioM  for  the  news  media. 

I  would  like  to  develop  that  j)ointj  becnnse  I  think  it  has  really  not 
been  torched  on  by  others. 

I  thi.iic  that  to  nnderstand  why  a  testimonial  jnivilege  is  inadequate 
one  has  to  appreciate  the  reality  of  how  the  subpena  process  works. 
Subpenas  arc  not  prescreei\ecl  as  a  practical  matter  by  any  judge  Avhen 
they  issue  from  a  court.  Most  legislative  subpenas  are  not  i-eally  pre- 
screened  by  the  committees  and  su].)Committees  from  winch  they  issue. 
Tiiey  issue  from  tlie  staff  for  the  most  ]:)art5  with  siniplj'  a  hasty  sig- 
nature b}^  the  authorized  committee  member,  o 

What  tliis. means  is  there  is  no  brake  at  all,  no  procedural  protec- 
tion of  screening  or  safeguai'd  against  the  issuance  of  subi^enas. 
-  The  next  thing  yon  have  to  realize  in  this  context,  there  wdll  be  tre- 
mendous pressure' for  the  issuance  of  imx)rovident  subpenas,  becanse 
,.  the  j)eople  wdio  issue  subpeiias  do  not  Hto\)  and  think — it  is  not  their 
job  to  think — whether  there  is  a  real  need  for  the  reporter  and  wdietlier 
the  interests  of  a  free  in'ess  outweighs  that  need.  Their  job  is  investi- 


«rntinir:  t)wy  \ynni  (o  <r<*t  tliut  iiifonnntion.  Fr(*(|iU'jitly  a  rcporhT  will 
\)v  th(»  niosj^i"  ronvcnit»ni  |K'rsnn  \o  star!  an  iiu  i^ratioii  witlu  I  If  is 
kjiowli'(lir(»al)lc;  h<»  knows  tlic  idi'iitify  of  (he  pooplc  wlio  ran  ln«  uscrul  : 
kivps  noti'S.  in  short.  In*  is  an  witness.  H'yon  want  t«)st5nt  an  wi- 
vc»sti<ration.  you  \  e»ry  friMjuontly  start  with  tin*  rc']jort('r. 

There,  i.s  a  trrnu»n<loiis  ])r('ssnn»  to  sta?"t  v.  itli  a  |)n»ss  snlipena.  Add 
that  to  tlio  fact  that  the  investiirator  \vi!  assnnic  lhat  tlu'  rojiorter 
knows  mom  than  lie  does.  All  the  investiirr.tor  knows  is  what  h(»  wtjnhl 
like  to  ;rot  fioni  the  rejiorter.  so  very  oi'ten  he  overjrnesses  ht>\v  nnirli 
n:^ethe  reportercan  be.  . 

Now,  it  would  he  n'niarlval)l(»  in  this  situation  if  tliere  wasn't  a  tre-. 
nieiidous  outflow  of  inii)ro\'id(»nt  issuance  of  snl)penas — subpenas 
which  mean  very  little  to  the  i n vest ipi five  or  judicial  process — al- 
tliou^rh  they  Hmve  ircnien<louslv  di»stnictivc  cyids  on  the  pivss. 

These  subponas  are  almost  invariably  served  at  the  last  minute.  T 
think  Senator  Frvin  knows,  as  any  able  lawyer  knows,  alliif  the  rca- 
.sons  why  all  la.vyers  sei  ve  sub{)enas  abnost  on  ttie  evi*  of  trial.  I'art 
of  it  is  tin*  business  of  })acklo^  servicv,  part  of  it  is  that  anj*  busy  law- 
yer does  not  }?ct  to  bis  truil  process  nntil  very  lute. 

Seruitor  Euvix.  That  is  true,  and  anyone  cnpi^ed  in  trial  practice 
knows  tlie  witness  doi^s  not  come  to  him  nntil  after  the  trial  is  in 
proirivss. 

Mr.  Amstkrdaw.  Exactly.  The  restdt  of  that  is  the  subjionii  vo!-y 
fr(»(ninitly  issues  with  the  retiirn  date  u  few  days  away. 

The  Caldimll  case  befran  with  the  snbpena  ser\cd  on  Febrnary  2, 
\vith  the  return  date  of  February  4.  If  the  effect  of  that  is  to  fojce  the 
newsman  to  rely  on  a  motion  to  (puish.  it  is  to  force  liim  to  rely  on  a 
nonexistent  procedure.  You  have  no  time  to  get  an  attorney  issue  a 
motion  to  quash. 

r  would  add  you  can't  rely  on  a  motion  to  quash  for  several  other  rea- 
sons. Ojie  is  in  many  jurisdictions,  and  even  in  the  Federal,  they  wmII 
not  delay  the  instant  proceeding  hi  order  to  enforce  tlic  testimony  ^if 
a  privileged  witness.  The  snbpena  may  be  quashed  only  if  there  is 
nothing  to  be  legally  gotten  out  of  the  snbpenaed  party.  If  we  have  a 
privilege  which,  for  example  protects  confidential  sources,  j^ou  could 
not  quash  a  snbpena  totally  on  tlic  basis  tbat  some  of  his  testimony 
would  be  exempt.  Hut  even  if  the  motion  to  quash  did  app^y,  the  time- 
lapse  is  so  slight  that  it  tends  to  be  unavailable  in  practice  under  any 
,  ii-camstance.  A  reporter  just  lias  no  time  to  make  a  motion  to  quasli. 
Wha*.  happens  is  that  lie  a])pears  in  cx)nrt. 

r  will  let  you  stop  and  think  «bout  that  for  a  moment.  ITe  has  2  or  8 
days  to  get  into  court.  Suppose  A-e  create  a  testimonial  privilege  that 
is  defi].»d  in  terms  of  anything  that  impairs  or  reveals  confidential 
sources.  T  think  again  Senator  Ei*\nn  will  appreciate  and  the  subcom- 
mittec  will  appreciate  that  in  a  short  time  the  legal  language  will 
develoj)  legal  meanings  and  taere  will  be  difficult  issues  of  law  that 
will  arise  around  it,  Tlie  lawyer  for  the  newsman  is  going  to  have  to 
grajiplo  with  those  issues.  Rut  when  we  say  the  lawyer,  who  ai-e  we 
talking* about?  With  2  days  to  reply  to  his  snbpena,  the  reporter  has 
to  run  out  and  get  a  lawyer.  Most  reportei-s  do  not  have  tJie  money  for 
a  lawyer  who  can  put  ii\  rei?earch  time  as*  well  as  court  time*  Most 
lawyers  are  committed  for  a  date  2  days  aw^ay,  any  way,  and  couldn't 
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]mt  in  iUi*  time.  So  it  will  he  n  lliikc  if  tlie  iicwsiiudi  {•oi!k»s  in  udc- 
<lii;it(»ly  reprosoiilod. 

('/^"^  \ii  ii)i|)or(:in(  wwCl  X(U*  is  iinpdilunt  luid  tlu'.Vr^^  7'o//'  7^^\iuM 
;s  important,  but  it  is  iiioiv  iinportaiil  to  tlic  pc^oph'  of  this  coimlrv 
to  piotoct  the  iiKlividual  roporlor,  tlu'  .small  town  uewspapors,  the 
wwklios.  The  little  fellow  just  isn't  ^mii)»r  to  ho  aMc  to  p^t  a  lawyer  and 
«rot  pre])aml  on  2  day  s  notice.  Wliat  i«  ji^oin^^to  happen  i>;  he  will  >?how 
np  witli  hiadefjiiately  prepared  connse!  or  no  eonnsel.  lie  is  ^^oin^^  to 
ari'ive  with  a  judgt^  sitting  there  and  witnesses  wait  ing.  The  jnd^a*  will 
not  <xivf  a  c^onlinnunee.  1  le  isgoiiig  t(»  say  *M  here  ixw-  ;^()  other  snhpenaed 
witnesses.  I  can't  Jiold  this  case  (7ver  for  some  witness*  convc^inerice.  Wo 
are  /i:oing  to  dispose  of  it/' 

If  this  is  ;i  grand  jnry  snbpena,  the  ])rol)lems  are  wor.se.  If  the  re- 
])orter  is  recalcitrant,  he  is  ob.strncting  the  granii  jnry.  So  the  prosecu- 
tor asks,  wonld  the  jndge  ])lease  rule  on  the  i)rivilege  now.  The  jndgc 
^    will  rule.  Under  the.se  circumstances  1  !vspectfully  .submit  the  chance 
vV  of  erroneous fnling  by  the  judge  is  substantial.  We  have  to  realize  trial 
I**  judges  do  err  sometimes,  particulaiiy  in  new  lields  of  law,  and  where 
coiin.sel  is  inadequately  prepajvd,  tlic  cluinces  are  .still  greater. 

What  will  liappen  here  is  a  reporter  is  hauled  in,  litigates  the  privi- 
lege beforcctlic  trial  judge  who  makes  a  mistake.  Now  what  will  hap- 
])en.  Ap])eal.  The  rejiorter  makes  a  motion  that  the  contempt  oi'der  b(^ 
sta3'ed  and  that  lie  Iw  entitled  tobail  pending  appeal.  That  motion  will 
denied.  They  do  not  i-elease  recalciti'ant  repoi-tcu'S  pending  appeal. 
That  ix^portcr  is  going  to  do  some  jail  time. 

I  have  given  you  a  case  where,  notwithstanding  the  valid  privilege, 
tho  ivporter  ends  up  in  jail  for  at  least  a  couple  of  days  with  all  tJie 
attendant  publicity  on  sources  and  other  ncwstnen,  owing  his  lawyer 
a  lawyer's  fee  to  try  to  figure  oi^t  what  this  newsman's  protection  law 
is  all  about,  since  he  had  not  been  prepared  to  begin  witJi.  Unless  we 
,  realize  these  realities  we  simply  are  not  aware  of  the  problem. 

I  suggest  that  what  is  neecled  is  not  one  i)rotectipn,  but  two,  I 
think  you  Imve  to  start  with  the  testimonial  privilege,  buf  in  addi- 
tion M'c  must  have  procedures  which  will  prevent  .the  issuance  of 
iniprovidejit  svibpenas  in  the  tii'st  place.  In  this  I'egard  1  strongly  sup- 
port the.  procednnil  provisions  of  S.  870,  which  is  Senator  Eagletoirs 
bill,  \vhicli  has  a  well-designed  set  of  pmcedui'uz  which  i*equircs  the 
screening  of  subpcnas  before  issue  in  oi-der  to  stem  the  tide  of  snb- 
peniis.  WivAt  we  are  trying  to  do  is  to  i)rotect  the  great  right  of  tlic 
press  to  ijvquire  and  i)ublish  for  tlie  good  of  the  ]>ublic.  What  threat- 
ens that  at  this  moment  is  the  gross  flood  of  subpenas  and  the  pub- 
licity that  is  attendant  upon  them.  The  only  way  to  shift  off  tliat 
threat  and  to  free  the  pi'ess  is  to  have  an  eflective  check  against  the 
issuance  of  subpenas  in  tho  fii-st  place.  What  tl.ie  Eagleton  bill  does 
is  to  impose  this  needed  screen  on  the  issuing  pmcess. 

The*  last  two  points  I  make  in  my  written  statement  I  caii  skip 
over  very  briefly.  Although  the  next  one  that  I  shall  come  t;^  ;s,  in 
niy  judgment,  xitsiWy  important,  it  has  been  addressed  by  othei*  M-it- 
nesses,  I  am  one  of  those  wlio  strongly  believes  Congress  needs  to 
reach  the  States  with  this  legislation.  I  believe,  and  T  havt*  sot  out 
in  this  papei'  my  gi-oimds  for  this  belief,  that  the  conimerce  clause 
clearly  allows  the  Congress  to  do  this.  If  the  Federal  Commnnica- 
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tions  Act  is  clearly  conslitiitionaK  wliicli  I  nssumo.  it.  is,  tlio  Xo\vsiiijin\s 
Protoctioii  Act  would  lie  o.qunlly  coiistitiitioiKil  on  the  smiic  biisis. 
I  do  not  sea  tlio  issue — as  Senator  Er\  in  dosci'ibod  it  w  few  inoiiieuls 
fii>*o — tliiit  Coiiti'ress  would  be  prescril)iii<:»'  rules  for  s(a(o  coiiris. 
It  is  a  niattcr  oi'  re^  tricMiiir  procodui'cs  in  state  courts  ^vhicli  burden 
a  national  commnnicntion  network.  I  think  to  look  at  the  press  sul)- 
poiia  problem  fi-oni  the  point  o(;  view  of  the  snbpena  rntlier  Ihnn  from 
the  ]ibint  of  view  of  the  press  is  to  look  at  it  backwards.  What  Con- 
gress is  concerned  with  is  not  M-lierc  the  subpena  conges  from  l>ut 
what  it  strikes  and  destro3'S— and  ^vhat  it  strikes  and  destroys  is  the 
national  nctwor'k  of  the  news  nicdin. 

I  tldnk  that  if  anybody  thinks  for  a  moment  he  has  to  approriale 
that  even  the  smallest  item  of  local  news  i  ^.ny  ilow  into  the  channels 
of  interstate  commeire.  The  next  to  last  item  on  the  e\*oni]ig  news 
usually  deals  yitli  a  little  fnmiy  story  about,  Avhiit  happened  to  ^Mrs. 
Young-'s  dog  in  jMaine.  Tliat  o-'ets  in'thc  news  in  soine  Avay:  that  is 
not  just  an  accident.  API  and  T7PI  and  the  rest  pick  uj)  every  sin:»-lo 
item  and  shoot  it  across  the  country. 

Senator  Euvtx.  I  think  the  \*al:i'(lity  of  your  obsoi'vation  is  very  well 
showji  by  Paul  Harvey.  Tn  his  daily  broadca.sts  he  includes  sou'ie 
very  insi.£i*nificant  thinirs.  Avhicli  ai-e  iionetheless  very  amusiut^f,  that, 
are  broadcast  in  nil  the'StativS  ot'  the  Union.  Others  do  the  same  t]nn,ii-. 

Mr.  AiMS'rjnMMiAr.  All  soi't^  of  news  is  cari-ied  this  way.  For  exam]^le. 
a  noAvspaiKn-  in  Virginia. jnay  be  inteitsted  in  a  ])articular  (?rtix.en  of 
Vii'ginia  who  ha])p1jn.s  at/ the  moment  to  be  living  in  rCallJoraia  and 
nndar  ci-iminal  charges  or  involved  in  sonie  ci-imlnal  investigation. 
That  informatioii  could  be  very  w'ell  bloclced  oU'ljccause  the  p.ew.<^- 
meii  iu  California  lose  a  source.  The  story  ]iever  gets  printed  in  Vii  - 
ginia,  or  any  otiier  phiee.  If  Congress  can't  prevent  t  hat,  then  Congres.s 
did  not  have  thc^Vower  to.  pas  ^  the  Federal  Communications  Act. 
It  is  that  simple.  I  really  believe  that. 

In  any  event.  I  have  taken  inore  time  than  I  meant  because  my  pri- 
inary  purpose  is  to  try  to  be  of  nsc  to  the  subcommittee  by  respolid- 
ing  to  questions  that  tlic  cliai  rman  may  have. 

What  I  tried  to  do  in  my  statement  from  ]\age  90  is  to  analyze  (he 
varions  pcndnig  bills.  I  understand  the  Scnator'also  l^ad  a  biU\vhich, 
unfortunatelVj  I  have  not  received  iu  time  to  look  at  iu  terms  of 
prc]^aring  the  statement.  I  tinnk  I  ha^■e  covered  them  all  up  through. 
S.  870,  and  I  liope  my  analysis  of  the  bills  may  be  of  use  to  the 
subcommittee. 

Nowj  without  more  ado,  I  wovdd  like  to  open  myself  up  to  wlnit 
use  the  cliaimnan  ^^*onld  like  to  malcc  of  me. 

Senator  Ervtx  The  large  number  of  bills  shows  not  only  the  interest 
in  the  problem  but  the  difficulty  in  tlie  ]3robfcm.  One  of  tjie  most  difll- 
Gult  things  Avc  have  to  do  is  to  find  the  pi-oper  phraseology  to  lay 
dow^n  the  rule  that  Avill  carry  the  majority.  It  is  very  hard  to  express 
wliat  you  mean  because  language  is  a  very  elusivo  thing.  For  that 
reason  wo  come  up  w'itU  divergent  ^-iews.  I  ]ia\'e  never  been  able  to 
draw  a  bill  that  is  entirely  satisfactory  to  myself.  I  would  appreciate 
your  observations  about  any  defects  in  my  most  recent  attempt  or  any- 
thi]ig  you.  thiidc  of  value,  to  the  subcommittee's  deliberations. 

I  do  not  have  any  questions  to  ask  you  because  you  have  ex]>ressed 
yourself  ErO  clearly  and  unlerstandably.  I  certainly  agree  with  you 
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in  your  ob.scirvuUoiis.  A  v\ght  or  j)rivilo<::o  is  not  of  wry  mncli  vJiluo 
unlc^ss  you  can  a  pradical  iiromMiuro  by  which  it  is  to  be  CMil'oroocL 
ThM:  i.s  a.s  iniporlaiil;  in  (his  rase-  a.s  to  clijlino  what  (ho  i'i<jt'ht  or  the 
privik^'^^e  is.  AVo  Jiavo  to  Jnn'ci  u  pradical  and  pragnnitic  m^^thod  of 
allowing  the  newsnniU'to  assert  any  pi'ivilego  or  right  whidi  nniy  be 
extonded  to  luin. 

^[r.  AjiSTKiM).\.>n.  I  tliink  it  is  particularly  important  to  undei'staud 
wJiy  this  special  procedure  i.s  nocossary  for  newsnxen  if  ]iot  for  hus- 
bands and  wives,  and  doctors  and  hiwyors.  'J'hc  answer  is  not  that 
t-hose.  privileges  do  not  protect  as  soc/ially  important  values  as  t.hosc 
which  attach  to  nowsnicn,  but  rather  the  lunnber  of  cases  wJiich  doctors 
ov  lawyers  ai'c  likely  to  be  snbpenacd  is  nuich  less.  The  iiews  media, 
on  the  other  Jnind,  Juwe  been  subjected  to  a  ti'eiuendous  onslaiight  of 
subpenas.  It  is  in  that  context  yo\i  have  to  give  adequate  protection, 
it  is  to  shut  oir  this  tremendous  How  of  subpcnas  agaiiist  the  press. 

Senator  Envix.  I  think  tJuxt  is  a  valid  obscr\^ation,  because  a  lawyer 
or  physician  or  luisbantl  or  wife  doesn't  ordiirarily  go  out  and  com- 
\)\i\m  to  the  imblic  ^vhat  is  transpiring  AvitUin  those  relationships; 
while,  on  the  contra I'y,  tJic  function  of  the  news  gathci'cr  is  to  gatJier 
news  that  can  be  publici/.od.  I  can  understand  from  the  standpoint  of  a 
huv  enforcement  oHicer  wJiy  there  is  tremendous  tcmptatio]i  to  try  to 
SCO  ^vhat  he  can  find  out  from  the  news  gatherer.  I  think  in  the  great 
majorii-y  of  cases  when  such  subpenas  issue,  the  pi'osecutor  feels  it 
alfords  Jiim  about  the  easiest  way  to  get  some  leads.  It  is  quite  liuinau 
for  him  to  succumb  to  the  temptation  to  promiscuously  issue  subpeiuis 
in  tlio  matter  they  arc  investigating. 

I  would  certainly  bo  greatly  indebted  to  you  if  you  couhl  send  to 
mc  by  letter  some  kind  of  phraseology  that 'would  make  a  distinction 
between  tlie  Bramhnrc/  case  and  the  case  of  a  uew^sman  who  a.ctually 
sees  tJie  crime  committed  where  his  knowledge  is  not  gained  by  reason 
of  any  confidence.  I  think  it  is  a  valid  distinction. 

]\Ir.  A:jtSTivi;n.VM.  If  one  takes  the  ap]:)roach,  for  exam])]e,  of  S.  870, 
that  protects  against  anything  that  would  reveal  or  impair  confidential 
sources,  I  thiidc  that  would  protect  Brmizlmrg  but  would  almost  in- 
variably  allow  the  newsman  to  testify  to  eyeball  crimes  that  lie  had 
seen  without  getting  access  by  leave  of  any  person. 

.However,  I  would  like  to  see  Semitoi'  Erviirs  bill  because  it  may 
l)e  that  the  sco):)e  of  what  you  want  to  pi-otect  may  be  difl'erent  than 
that  of  S.  870,  some  additional  ])liraseology  may  be  required.  I  would 
1)0  delighted  to  talce  a  look  ami  commnnioato  witli  the  chairman  by 
letter.  * 

Senator  Ekvix.  My  bill  describes  two  diflerent  ])i'occdures :  under 
one  the  I'cporter  may  I'aise  by  oi'al  ol)jectii)n  i  f  he  is  called  on  to  testify, 
or  he  can  make  a  mention  to  quash.  In  botji  ca.se.s,  it  is  incumbent  on 
the  party  desiring  his  testimony,  whether  the  ])i'osecution  or  the  de- 
fense, to  make  an  alllrmatlve  determination  that  he  has  competent 
knowledge  to  be  competent  as  a  witness.  j\[y  phraseology  would  prob- 
ably be  broader  than  desired  testimony  in  the  Brwmhwvg  case.  Where 
a  man.  gets  infoi'ination  and  makes  identification  solely  as  a  result 
of  conlidences,  I  think  those  confidences  ought  to  be  respected. 

Mr.  A:;>rs'rKUD.A:j[.  Take  the  case  where,  wluit  is  shown  to  the  newsman 
is  a  document  whicli  is  both  comnuuricative— in  the  same  way  in  which 
a  verbal  statemei^t  would  be— but  which  is  also  evidence  of  a  crime. 
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Yon  own  sco  it  is  v(mt  (lllliru]!  to  pvot^'rt  tlie  om*  and  iioi  the  otluM*. 
If  it  \a  {'\*jf}\t  for  llu»  jniliHc  t<»  know  tlu^  f)ut\  It  is  ri*rht  ftn*  tin* 

piiblic  to  kiunv  nboiil  ihc  oilier.  The  soiirr*'  wil!  1h»  mt  oil*  rqujilly, 
Nvfirtlior  it  is  cvv^IjjiII  or  l>y  cur.  jukI  I  think  the  protection  ou<rlit  to  «ro 
fnrtlu»r.  I  will  \)v  vmy  ix\iu\  to  look  at  the  hill  anil  ninke  any  roninii'nts 
on  it. 

.S(Mnitor  Kifvix.  'I'lu*  proi'iMlnral  inalt^  r  is  niadi*  wry  <lif!ionlt  simply 
lirrausi*  tlic  newsman  iHsnl)pcna(Ml  wiihont  advance  notice  and  without 
really  any  o])portnnity  to  em])lov  eonnsel.  as  yon  sniriri'st.  I  wonhl 
not  want  a  ronnsel  that  liad  his  time  lakeu  u])  in  the  next    or  :5  days. 

1  do  not  think  he  eon  Id  lhvc  yon  very  nnieh  aclvii-e. 

Mr.  Haskik.  'rh(^  previous  witness  from  \  Aniepiean  Association 
of  Pnhlishers  nnide  a  stvonix  ease  to  prot(»et  hooks  and  atitti(n's.  Ont- 
side  th(^  question  of  p!'ivile«r^»,  do  yon  think  a  \n]]  which  exehidod  a!iy- 
thinir  other  than,  h»ts  say.  a  (hiily  or  w(M'kIy  j^ross.  would  he  constit'ii- 
tion:illy  infirm  ^ 

Mr.  Amstf,iu)AM.  A  hill  that  iln^wa  line? 

yir,  liASKHi,  Yes. 

Mr.  AMSTKi{nA:\r.  Xo.  I  do  not  think  it  would  he  constitutionally 
iniirni.  Of  conrs(\  it  is  iny  view,  but  1  can  only  ixvt  four  Justices  to 
atrree.  that  the  first  aniondnient  protects  ovoi  \hodY.  Hut  1  do  not  think 
a  distinction  drawn  by  Con^i'oss  woidd  i)e  nncon.stitntionah  because 
ronfr»'eji;.s  would  be  pro\i(lin^  only  statutO!  v  protection.  Unless  the. 
Couit  do<?s  an  about-face  on  Jit^aashinrf  quickly,  at  the  moment  there 
is  no  lirst  amendment  iirotcetion  in  tlie  area  at  all.  Anythinij  Con- 
gress does  cannot  l)e  nnconstitntionul  since  the  *irst  amejidment  luis 
been  hold  not  to  prqvide  any  pi'otnctioii. 

If  there  5s  a  rational  basis  for  drawing  the  distinction  between  tips, 
Congivss  can  draw  the  distinction.  One  tliinor  you  oni^ht  to  note  is  the, 
Hmmhurq  opinion  itself.  Justice  White  said  one  of  the  major  reasons 
Avhy  he  i'efnse({  to  trivo  Hrst  niuehdment  protection  was  liis  rebufance 
to  embnv!;  on  a  lonnr  coni'se  to  an  uncertain  destination.  What  he  had 
in  mind  was  tlfai;  if  the  Tonrt  recojrnized  sueh  a  privileire,  it  would 
be  forced  to  proceed  on  a  case-l)v-case  hasis  deliinnir  the.sc(qK\  decidiui^ 
wljether  it  ^oes  to  weeklies,  to  monthlies,  to  books/ to  someone  siini)ly 
l)huniing  to  write  a  book,  to  somebody  sayin<i:  some  day  1  may  write 
my  iiicmoii's.  Doinjr  that  judicially,  by  the  slow  way  of  inclusion  and 
exclusion  is  a  laborious  process. 

I  think  Con^riv^ss  (*an  do  it  and  it  would  help  the  Court  out  of  one  of 
the  probleu\s  T  ti^ink  it  saw  \\\  defiinngr  <ivst  amendnUMit  pi'otcction. 

Xow,  what  is  thv-^  lin(\  I  think  the  lin(!  oji^ht  to  be  drawn  in  terms  of 
re<rnlar  01'  pei'iodic  contribution  to  tlic  news  flow.  If  someone  says,  I 
am  writin*>:  something  or  I  a?n  thinkinir  about  W!*itin^i:  somethinir  or  I 
M'ould  like  to  write  something,  yon  have  a  ])rotection  which  is  unen- 
forcihle.  Yon  certainly  cannot  liave  a  sulqective  test  which  is  simply 
**<rood  faith.''  That  falls  a])art  in  practice.  What  you  on^ht  to  f(^c:is 
on — this  is  tlie  most  iin]^ortant  i*eason  for  .ixivin^r  tlie  protection — is  to 
pi  otect  the  flow  of  information  to  the  public  and  to  the  media.  Is  this 
person  a  paiticipant  in  the  retrular  flow  of  news?  The  limitation  I 
would  inipase  is  w])et]ier  the  p(»rson  is  souK^onc  who  disseminates  news 


I  r  \  ()iMli'a\v  MiMl  line,  il  is  ('li»arly  snslaiiiMhlc  iiikIiM'  (  lie  (Ujiinl  pro- 
h'sfKiii  chnisi'  Iktmusc  it  is  nitioiinl  lo  j)iMH('f'l  llic  immns  fluw  widiout 
^■oijiii' lu'voiul  il.  it'  IS  I'litiDiMil  lo  prolcrt  tin*  lirsi  {iiiu'iuliiicnl . 

Mr.  l>.\sKiu.  wiiuKK  1  pit.ln'i;,  include  llu'  jjjiitipliK'U'or.  so  loii.i:' 
as  lie  dill  il  onci'  in  a  Nvliih'^  A  n\i»'iilar  roinnu'iitMtor  throuii'li  liis  own 
ijMlt'|)(MHl(')il  pnhiicjUioii,  as  1.  h\  S(onc\ iisxmI  lo  do*  prcsumal)! v  would 

I)  0  projiH'teuj  ^ 

Sir,  Amstkudam.  Ml*.  Maskir.  i T  ( '()ii«z;ivss  dr^'w  a  priviK'^v  (hat  did 
not.  protect,  Tom  Paiiu*.  (Ikmi  I  wonld  Ik».  appal li*d.  My  (ask  conld  (vv- 
laiidy  hi*  in  \)V()ivv{  paiu|)ldi'(i'iM's  who  i'iiiia_:iXMl  in  any  r<  j'nlar  sim'ics 
of  I'onnnuniv'at  ions  (o  (  he  piihlic. 

•  Senator  Imjvi.v.  That'  is  a  prohleni  tlia(  fronhli'd  me  a  j^wni  deal.  I 
eanu'  \\\)  with  tlu'  delinilion  oTa  news  Mian  as  InMn^ra  person  who  reir- 
ularly  iMi<r«'ip'S  in  thn  <rs»l horin,ir  in forn\at  ion.  of  u»aivin»r  t  lu'  pii\t  nrojf 
Tor  dissemination  to  tlu*  puhlii;  by  means  ol'  a  newsj^aper.  a  ma.ira/.ino 
or  a,  radio  oi'  rele\*isioji  h]'<>a<lrasl.  i  think  yon  can  restriej  it  to  those. 
That  would  allow  privih'^a'c  to  elaimed  by  a  person  emj)loye(l  hy 
some  j)ul>liealiou. 

M  I'.  .V.MS'i'KKDAM.  My  own  \*iew  on  it  wonld  be  t  hat"  we  oii.Lrlit  not  <rive 
e.xelusive  enumeration  ol'  nu^dia,,  beeause  the  etl'eet.  ol'  M»at  is  to  stifle 

II)  e  deveh)j)n)enl  of  new  nuvnis  of  ronunnnieation  whieh  niay  be  par- 
ticularly important. 

I  do  not  think  we  want  to  ,iret  down  on  the  small  _i!"uy  in  etlect  by 
iia  \'in<r  a  j)ill  whose  eU'eet.  is  liuuted  to  estal)llshed  niedia  of  <'ommuni- 
eations.  My  short  point  is  if  we.  cast-  it  in  a  more  ,ii:(M\eral  lan^LMiatre  and 
talk(Mi  abrrnt  disse))nnation  throuii'h  a  news  tnedinm  aiid  <(efined  a 
iH'W^*  mediuni  as  di.ssenunatin^ii'  inl'ornuition  to  the  i)ul)lic  on  a  re.i^nhn- 
perimiie  basis,  we  nuiy  h{\  able  not  to  limit,  it  nniluly. 

Senator  Knvi.v.  Say.  l)y  dissendnation  to  the  public  by  any  niedia 
or  any  mean.s  of  eonuunnical  ion  ? 

Mr.  A.MS'j'KjatA,'\r.  Tlten  I  wonld  (lefine  connmmii-ation  as  reii'ular, 
periotlic  commimication  to  the  <'vn^'ral  jiublieand  I  think  then  we  leave 
<i'ot  it. 

S(Miator  Kuvi.v.  Yes.  '  ^ 

I  want  to  thank  you  very  nmch  for  a  nio.st-  hejpful  paper  and  njost. 
helj>ful  discuasion. 

Mr.  AMS'rKiiuA.M'.  i  want  to  thank  the  Senator  and  the  cominittc'c  for 
t  his  opi)or'tunity  to  appear. 

Senator  Kuvix.  At  what  p(unt  did  yo\i  iret  into  the  (,'<(l(/.iae/l  cAK^v'i 

Mr.  A.MS*ri:ia).\.M.  From  the  initial  snl)pena. 

Senator  iCin'i.v.  Vou  ai'ii'uerl  the  case  in  th(*  Ninth  Clrciilt  (^ourt" 
Mr.  AM.s'rKKnAM.  Yes. 

Senator  Fiin-ix.  I  tliinlc  it  illnsti'ates  one  of  my  fa\'orlto  quotes  of 
dei'udah  l^lack»  who  said  in  /*f/r/e  .V/Ii if/an.  {\\\\t\H]h\n(\  every  ^zivat 
judicial  opinion  is  a  <rreat  lawyer*.  I  am  soi'ry  youi' succe.ss  was  with 
the  ('ire\iil  Court  and  not  the  hiii'her  coui't. 

M\\  A>[s'rKiu>.\.M.  1  hope  Cong'i'ess  will  bail  this  particular  lawyei* 
out  of  this  parl  icidai'  case. 

I  The  ])nipared  statement  follows:] 
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r^TATKMKNT       ANTHONY  (\.  AM  STKUOAM .  VUOKKSSOlt  W  L,\^\\  ^TANKOlU)  VNIVKUSITY 
^;A^V   SCIUH)!,.   ];KrOj{r.  TUB   SUUCOMMITTKK  OX   CoNS'l'lTUTlONAL  UuiJITS,  FKH- 

]ii:ajung.s  ox  TUPi  co.mpui.siox  or  xxwsmk.x's  tmsttaiony  A^•I)  kkkkhom 

ITonnralilo  Clininunn  niul  nuMiiliors  of  IIjo  sniifonimii T  iriH^nlly  nppn^cinto 
ilio  (ij)ji()riniiity  U>  ;i))]M'ar  lioJ'on?  f  lio.  SiilicoiuniiiliH'.  l:o  jn-csoni-.  my  views  on  llio 
siihjfcr  or  prosH  swIiiMMMKis  !iM(l  iT'latt'd  Vlimits  to  the  I'roe  fiiiici.ioMin.ir  oL'  tlio 
hL'wa  nu'din  jis  a  .som'co  ol!  i.iiblir  infonnaf  ion. 

S.inni  Ffhrnary.  lOTO,  1  Iiavo  had  to  irivc?  fonsidcrablo  nden/ioij  to  hofh  tha 
liMi'ai  and  Mh»  practical  asptu'ls  of  tliis  snl).jo(^t.  At  lliat  lime,  1  nndcrtook  to  ropn*- 
sont  10a rl  Caldwell,  a  Xcu'  Yorl:  Tiwca  roporfcu'  snl)i)Of'naoa  l.)y  n  federal  j^rantl 
jury  Ui  San  Francisco.  Hccanso  o/;  (lie  pnlili<-i(y  ,Lrencra((Ml  l>y  (he  Cal(lir<-}1  case, 
srores  oi  newsmen  Imve  calU'd  mo  durini;  Uie  paj^t  1hvt»e  yoars  Tor  advice  and 
rnnsnllaf  ion  cniaMM-ninir  snhp'icnas.  snnimons.  a  ad  court,  orders  compel lini?  them 
r<»  (esli/y  or  to  prn(hic(»  (dcir  notes,  workin.ii'  impcrs  and  films.  Attorneys  Tor 
newsmen  laiv<'  calletl  me  in  similar  cases.  T  have  also  had  to  deal  with  nnmcrons 
instances  in  wliiclr  investi.iiative  ai;-enci{'s  havt*  recinested  or  demand(»d  disclosures 
from  now.<nien.  nnt;  under  Ie^ral  process,  hut  nuder  the  threat  oL'  legal  proce?;??r 
<  Ml  Several  occasions,  T  have  met  with  jiTonps  or  conuni t.t.ees  of  newsmen  to  clis- 
fU}sS  the  pvdoli'ms  and  etVeots  of  compulsory  process  di rooted  against  individual 
rei)orler.s  and  !i?j:{iinst  pnblisliers  and  hroadca.stcrs. 

.1  inent  ion  tliis  l)ack.L;round  I'nr  two  reasons. 

First,  r  want  t*airly  to  disclose  any  hiiis  that  T  may  lu-in.i;  to  consideration  ol* 
Uio  sulucei:  now  before  tho  Snl)eoninuttoe.  T  \invc  come*  to  thai;  subject  uot.  as 
an  aea(banic.  but  as  an  atiDrney  for  lU'wsnien.  Th<}  facts  that  T  have  never  been 
j)/iid  to  re]n'o.senta  newsman,  and  tbnt  I  speak  for  ]jn  one  l»nt  my.self  today,  .«eeni 
relatively  unimportant.  I  voluntoerod  to  liandle  tlio  CahlnuAl  oasi)  and  others  bc- 
ciuse  I  ijelievod  that  press  s\il)i)oenas  tJireateaed  seriously  to  stifle  tho  freedom 
o/'  |]ic  pres.s  and  to  in]iil>it  the  vital  pul)lic  function  of  tliO  pi'Cs.s.  i\ry  subsequent 
exi"<eriencos  have  only  eon Hrmed  those  beliefs. 

Tbc  se(iond  reason  I  n\eutioned  uiy  bficksiround  is  that  it  points  ap  l.bc  aroa.s 
\\\  wliich  I  niiffht  bo  of  most  use  (o  tlie  Subconiuuttce.  Those  area.s  involve  iden- 
titication  of  t:lie  specific  practical  ])robleni,s  raised  by  the  conipidsion  of  news- 
men's evidence  and  the  speciHc  foni^s  of  legislation  needed  to  meet  the  problems. 
Jn  tills  prepared  statement,  I  shall  examine : 
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(.V)  the  haniiful  cffoets  of  compulsory  process  upon  the  fr.iiotionj.nt:  of  the 
|)r(}S's. 

(]>)  the  asserted  ju.stifi cations  for  conipnlsory  process  directed  to  the 
l)ress. 

(0)  the.  scope  and  form  of  the  oxcmption  from  compulsory  process  tliat 

should  bo  provided  to  the  press, 
(D)  tho  need  for  procedural  safeguards  to  make  tlio  oxeiiiption  cffootive  in 

l)ractico. 

(K)  tho  need  for  Conjrrcssional  extension  of  tho  exemption  and  its  proce- 

dMval  .snCo.^Mavds  to  fftatc  colllp^ds>o^y  process. 
(F)  the  relative  en.octivenoss  of  tho  several  ponding  Senate  bills  to  prov.ide 

needed  protect  ion  of  the  press. 

(A)  Tui=:  ir.M{.\ri*i;L  i-a'KKors  oi*'co.Mrni,.soiiY  i'kockss  ''..'OX  the  FUXCTI0^•IX0 

01-'  THE  I'lU'^SS 

At  tho  outset,  it;  is  important  to  identify  the  several  ways  in 'wliich  oonipulsory 
l)roccssJ  drastically  iiiii>edes  the  fiuurtioning  of  ncwsineii.  and  thercV)y, obstructs 
Iho  free  tlow  of  information  throiigJi  the  news  media  to  the  public. 

7.  Confidential  sources 

T1h»  most  obvious  and  doubtlox'^  mo.^^t  (lestrnctivc  impact  of  compnisory  jn-ocoss 
niKui  the  iKMv.s-iratberiiii?  jmkI  news-disseminating  operations  of  the  prcs.s  comes 
wher(»  (llsclosuro  is  sought  that  woujd  jeopardize  a  nowsmaii's  confidential  sonroc 
rcia t ionships.  As  tlu^  .Snl)c^}mnHtteo  has  heard  from  other  witiicssG.ss  newsmen  in 
every  iiMMliuin.  covering  every  a,sp(»ct  of  the  news— domestic  and  foreign  affairs, 
the  operations  of  government  from  the  iiolice  station  to  the  White  TToii?<(\  the 
acrivl(i(»s  of  political  militants.  prosidcnHal  caii(H{lat:os,  tlio  F,B.I,  and  the  Pentn- 
gun — depend  critically  iipo)i  conlidentinl  sources  of  infovuialiou. 
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.Soiuofiiiu.'.s  tlio  Cncia  niul  oiM'jiioiis  roi:L'i\"otI  in  conlitltjiico  jiro  imbliHlioiI  witlioiit 
ntliMbiitioii  or  willi  jittribiilioii  to  ji  **liiglily-i)ljicutl  sourc-Ls*'  ;i  "rclijible  .source," 
;i  ■■Ujiov\it»{l;^i.f:\bli»  .spuliusiuaii  who  rL'<iiiL'is(L»il  that  Ul»  not  bo  iwuuud,"  etc.  Souiu- 
iiiiirs  iJiL'  'nil'tn-}i\:iU{>n  i)Vov'nU*d  by  Muvso  .soiirecs  rciniiijis  iiiiinibli.shLHl,  biU;  .sorvuj^ 
olbin*  riiiiL-lb.»ns  imlisi)iMKS;iblo  to  iiiL'oniieil  iiml  resiMjiisiblu  Jouriialisiii.  To  iin.Mitioji 
Jii.sl;  Ji  Tow  oi'  ils  uses,  it  iimy  be  L»iiipb>yLMi :        jis  ii  luiul  in  out;  ot  bcr, 

r.ou-<.!ontukMUial  .soui'ci'.s  of.  iut!(jriu:U h,Jii ;  (b)  ;i.s  ;i  I'riiiiiuwork  I'uv  rt,ss(?h\viny;  (liu 
iriiporlM Mce  nr  J'or  ;iJiii!yx.in.n"  lliu  s?iKiiiliL-;iii(-'ir  ol:  .iioii-uoiiiitlLMiUiil  iiil'ornijil.ioji ; 
{i  )  lis  cnrroboiMlioii  ol!  iiit!()rn)iil:ioii  i'roiii  :i  iioii-conlUloiiLinl  siMirco  ot  iiiikiiuwu 
rrli;ibiliiy  ;  r.s  ji  uorrouUvi,'  ol'  nnsinroriujniviii  I'nuii  Iho  s:uue  kinil  ol*  ])on- 
(•(-h(UI('ii({;iL  sourui';  (a)  :i.s  a  s;U'ogu:iril  M.uaiii.st;  a  in;\v.sin:iii"s  ilr.Mwiiii;"  lbc»  wroiij:: 
iniVroiH.-'.'s  TroiM  iiiMiruiMtioi)  in  ilio  p'^^'''**  i^^J^^'JiUi  J  an  •"Mdviinuo"  (jr  *"\vai"ii- 

iim"'  "lo  alorl,  lb;i  iiow.siaaii  t;o  cvjvur  coniing  pnbliu  uvuiiU;  aiul  (ii)  as  an 
'■isn-iM^si,"'  by  svhii.-ji  }iJ>\v.sMHM}  eiuivinro  ni'Ws  \'vlilars  ( {laC  a,  j^((H'.v  is  \\t;ws\v».irl.liy. 
(»r  liiiii'ly.  or  sa/iu'li'iji ly  at.-ciiralo  lor  imblit-ation.  UiuhmbUMlly.  •■baoU.^roiiiMlL'rs"" 
:M'f  tbc'iiarkbrijK'  (M'  a  p-ri'ss  That  strivos  io  bu  at:  oiu^o  iiuiui rin.^'  a.iitl  rdiai^k'. 
Witlw/ut.  ilicui.  reporUM's  (aaild  (h)  littlo  but  to  broatica.st  im;ni;ijyzoti  prtfs.s  reieM.:v«.?.s 

T!io  Siibi;«Miiuiil  l'(!c  bits  alsr>  Ik  ■an  (old  by  olbor  wii  i  losses  bow  tlio  M.'roal:  ol: 
(iiscbisiiro  ih-ios  wv  L-t.iuliib.Mi! iai  stairoo.s  and  tiu're!>y  provoiii.s  or  disLorJs  new;.; 
Ipjwi/ij;  til  the  ftnb!io.  Tlio  point  is  not  nu-ri;i>'  Uie  ultviouii  ono  tbat  a  ninUiuuiu 
oi!  spoi'illo.  vitally  iHipf)rt:ant  [Jieces  ot  int'ormation  wbidi  woubl  ))(»  co-ivoyiHl  to 
now,sni(.'!i  npun  tlie  uondilion,  or  in  the  CA"l)ee{ation,-oC  eoniitlenliadty  will  never 
see  (ho  li^A'ht  ot  day  once  coniideiitiaJi/y  can -/lo  J/jn.t;'er  ho  promised  or  antici- 
pniod.  (1)  More  l^roadlv,  •  *  Both  protection  of  'juniidential  sourees  and  sate- 
ji'uardinti:  or  conhdential"  int'ormation  rebito  diroetly  to  tlie  credil)ility  ot:  a  now^s- 
lium  in  tlio  eyes  of  lii.s  sonreey.  Tld.s  aiTeets  the  ability  of  tbat  reporter — ainl 
o\:  otlufrs  faced  witli  sindlar  demands  by  their  sonree.s — to  keep  the  pnbrie  in- 
formed.  On  eontruversial  issnes,  reportini^  is  likely  to  be  i'orcod  into  i(ubalauee 
if  one  .side  does  not-  trust  the  media  'enougii  to  i)rovide  information  on  its 
activities  or  heliers.  Wftliout  sucli  knowledge  jijjont  all  nspoets  of  society,  voters 
become  less  able  to  govern  themselves  rationall.v.  (2) 

This  broader  perspective  throws  into  sharp  relief  the Culti mate  danj^ers  of 
i^'overnmeidal  compnlsion  of  newi^moii's  testimony  affecting  their  abiiity  l:o  keep 
contidences.  ■ 

.  .  If  the  government  has  tbe  po\ver,  at  will,  to  learn  tlio  ideutit;y  of  news- 
men's informants,  or  to  force  reporters  to  disclose  knowledge  they  Iinvo  promised 
to  withhold,  it  Iins  the  pp^'er  to  .sliiit  off  enibarnissing  oi*  controversial  news  at  its 
source.  Tliis  may  not  be  censorship  as  it  is  strictly  delined,^bnt  the  result  is 
ulentloal.(3)   /  ' 

I  am  aiA'are,  of  course,  tliat  when  neu'smen  attest  lo  Oie.  shutting  off  or 
••elamnnng  ni)"  of  sonrc(»s  under  the  fear  of  snbiwena'Compelled  disclosure,  their 
testimony  is  somet  imes  (T6tra.eted  as  solf-sorvhig.  or  A^iewed  as  the  media's  party 
line  designed  to  obtain  favorable  legislative  action  on  a  -'news-man's  privilege/' 
In  my  judgment  and  experience,  the  detractors  are  quite  wrong.  For  I  have 
Seen  li.v-porienced  and  realistic  journalists  assume  Hie  gi-avest  personal  risks  in 
onler  to  j)roVoet  their  con1iden|-ial  soiirees,  in  situations  whore  neither  thoir  sin- 
cerity nca-  Mieir  jiutgment  could  be  sui)ject  to  the  slightest  doiil)t. 

Time  and  again,  1  have  said  to  a  newsnian  :  "Look,  it  wauld  be  mnch  better 
if  yon  could  eolniiiy  with  the  subpoena,  or  give  the  government  the  information 
that  it:  wants,  witfiout  )nakiug  a  fuss  in  this  partieuhir  ease.  jNtayUc  yon  have 
a  l(^gal  k'g  to  stand  on  to  resist  disclosure^  but  .vrmr  elnnn.'es  in  court  are  not  very 
g(jod.  Besides,  I  don't  iiave  the  lime  to  handle  yonr  case  in  court;  I  don't  know 
any  hiwyer  in  your  area,  who  would  handle  it  for  free;  a)n\  a  good  paid  in-wjw 
is  going  to  ev)st  you  a  lot  of  money,  win  or  lose." 

■•JiemendK'r  that,  once  yon  make  a  public  issue  of  the  matter,  you  are  stuck 
with  your  iiosition  to  tlu' hitter  end.  Xou  would  do  hotter  to  give  in  fpiietly  )H)W 
tlian  to  juako  a  legal  fight  and,  when  yon"  lo.sc,  capitulate  nnder  threat  of  jail. 
Beuiember  also  that,  to  raise  the  legal  issue,  yon  h.ave  to  be  held  in  oonreuipt 
and  ?!ieii  ai)poal;  tbat  bail  pending  appeal  is  almost  imiio.ssihle  to  secure  in 
contemj)t  cases;  so,  once  again,  win  or  Jo.se,  you  will  probably  do  some  time  in 
jail.  I  don't  know  what  your  image  of  a  jail  is,  but  you  are  no  muscle-man,  and 
tJiese  stories  about  homosoxnal  attacks  and  boatings  of  prisoners  by  other 
prisoners  are  not  just  talk." 

And  time  and  again,  the  newsman  has  said  to  me :  "Believe  me,  I'd  like  to  get 
the  goveriuneut  off  my  back,  but  I  can't.  It's  not  parti^alarly  .x  matter  of  priii- 
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cipif.  ami  tlio  last  tliiiij;-  i  want  is  to  gt>  dnwii  lu  j;loiy  in  a  tcsl  cnsr,  iUK  I  lit'sv 
aiv  foiil!(kMiri!il  soimvs.  ami,  if  I  (.MunpliiMl  with  a  siiliiiorna,  \\n\v  would  wevcr 
talli  U)  iiio  aj^ain.  Ni?Ulu»r  \v(mhl  my  oUicr  if^oMrccs.  I'd  Uv  niiiu-a.  This  is  my  lu-at  ; 
[  know  tlic  iKM)i)h.':  they  tnisl  im»;  tlit'y  givo  iiic  srrai.:rlii  sinlV ;  hnt  all  that  would 
end  if  I  lalkiHl  io  tho  ^rnvt^ninienf.  I  laiulit;  aj^  well  jiisl.qnir  and  ^'o  over  iv\u»v\- 
in.u:  the  liov.se'-rai.'.lni;  v('^■ldts.  ii.'s  oitluT  that  or  malic  a  liirlu  (»;  it  ami  lal»r  Jail  if 

Tlu'so  rospoiiscs  to  tb»»  ]}huu  i\nuixvrs  ol  a  {i.'na  in  ,jail  w(MV  im  party  liuv,  1  hi\v 
were  madct  hy  m'w.siiu»ii  who  wtM-e  not:  kidding'  \nv  or  ihciusolvos,  Thoy  had  no 
pahlir  iiostuiv.  and  no  desire  to  take  one.  '.I'o  the  eoiurar.v,  they  dosperaielv 
wi?ilHMl  to  sijp  tjuieUy  ont.  of  the  corner  (liey  were  in.  lint  they  were  ft.ir/itifi^'  /'or 
iheir  in-ofessjoiial  lives.  For  tln?y  know  thai,  they  eonhl  not.  fu  net  ion  as  n^jxirK^'s 
willnad;  the  aliility  to  j;ive  and  hon(»r  etndidenees ;  and  tlH\v  knew  that  any  eom- 
pelled  di'selosiire  wJiieh  jnipjii red  Hio.se  con fi deuces  would  (Jest  roy  sources  of  in- 
foi-nnition  ai)8olnteIy  vital  to  tlieir  work.  ' 

1  have  also  seen  the  threats  ot  disclosure  sYtn-kinj;  at  an  earlier  >;tnK<'.  I'or  ex- 
ample.  (>arly  in  :1J)70,  an  A, 7^,0.  camera  crew  was  dispafvhed  fnau  \ew  Vork  Ciiy 
to  the  West  ("oast:  to  do  a  docnmoutary  on  tlie  .lUaek  Panther  Party.  On  Kchrnary 
•J,  Karl  Caldwell  was  snhpoenaed  hy  a  Sau  Francisco  federal  jjri-and  jury -invest  i- 
.trijiin;;  Iho  i 'anthers.  'I'lie  nex/;  day.  I-flack  Fandier  Tarfy  reiiresentalivcis.  nieii- 
ticuiini:  the  ValOwcU  subpoena,  asked  A.it.C.  for  assnraue'es  that  any  uovernmem 
sidipoena  of  tlie  ontfakes  of  the  documenl:ary  would  Ik»  fo.uLrht:  "to  the  highest 
(v/ni\.  iK)Ssil)le."  A.n.C.  declined  (o  givtj  assurances  and  the  i'anlh(»rs  diM-lined  to 
cuoperale  with  A.U.(*.  l^nhse(iuentl:v  the  Oakland  l^laclc  Caucus  ttjok  the  same 
]jnsiti(af.  and  the  A. B.C.  c:r{»w.  •*cut.  off  front  the  entire* black  eonnnnnity  in  the 
KasI:  Hay,"  (•!)  returned  to  New  Vork  una  1)1  o  to  uiake  the  (hicnnuMda ry. 

Ill  iniiuerous  other  eas(»s.  liowsinen  have  called  nie  to  iiupiire  what  assuram-es 
of  ciinridentiality  thoy  eoidd  give  to  sources  who  had  asked  for  siieh  assurances. 
When  I  said  tiiaV,  because  of  tiie  ourro\it  state  of  the  b\w,  no  veal  proinises  to  pro- 
tect the  source  coidd  he  made,  .sources  rt?f used  to  talk  and  newsmen — ami  the 
public — lost  their  stories.  Also.  J  liavo  advised  clients  who  wished  to  givij  con- 
(idential  interviews  to  nev/snuMi  that  they  could  not  safely  ;j:ive  them,  and-aj;ain 
important  .stories  w(u'C  lost.  J  could  nudtiiily  examples,  t5)  sniue  of  whose  detaii.s 
are  more  dranmtie  than  the  ease  of  the  A.B.C.  documentary.  Ironically,  the 
attorney-client  i)rivilej;e  does  not  allow  me  to  go  into  those  details.  ((I) 

I  do  want  to  nnike  three  closing  points  ou  tlie  snl>.|eet  of  coidklential  sources; 

First,  the  proldenis  in  this  aroa  do  not  relate  exclusively  to  'he  identity  of  new  s- 
UH'n's  informants.  Fre(iuently.  the  source's  identity  is  pul)lie!.\  known:  what:  is 
Sought  to  be  di.scover(Mi  by  compulsory  process  is  the  eoident  of  Itis  etannundca- 
tiou  to  the  newsnum.  This  nniy  be  the  case,  for  instance,  where  the  newsnian  has 
quffted  the  source  by  name  in  n  pid)ncatfon.  and  a  subpoemi  issu{!S  ft)r  the  news- 
man's mdes  or  testimony  regjivdlng  other,  nnpul>lishcd  portions  of  the  same  com- 
nuudcation  from  the  source.  Sometimes,  too.  the  form  of  the  eonuannjeah"*'/] 
is  critical.  In  the  GaUiwcU  case,  Karl  Ca^-lwell  bad  attributed  certain  revolu- 
ii(jnary  prononucemeids  to  a  Black  Paidliei'  Party  leader,  in  a  front-page  story 
in  Tlie  Xcao  Yorh'  Times.  The  statenuads  W(»re  made  in  a  private  interview,  and 
ilie  (tovernnuMit  insisted  iii)Ou  it.s  right  to  subpoena  Caldwell  i)efure  a  grand 
Jury  in  order  to  a.sk  him  whether  the  pronouncenionts  had  been  nmde  seri(»usly 
or  uu'rely  boud>astically. 

\\'heu  identity  is  in  Cjuestitm.  moreover,  the  problem  is  luit  always  the  simivU' 
one  of  naming  names.  Instances  have  arisen  where  newsmcMi  rc'ceived  a  .S(;rics 
of  anonynuais  n()les,  ai)])arently  from  witnesses  or  perpetr.'itor.s  of  crirnc's.  Law 
enforcement  agenei(»s  (hMnandi»(l  the  notes  in  order  to  inspect  tlicm  f(U*  linger- 
jii'nd.s  or  tyi)ograi)hicMl  clues  that  might  lead  t:o  their  sour(M's.  I  think  .von  will 
ajipreciate  that,  in  all  of  llioso  ca.S)'S.  compulsory  dj."<cIosur(?  of  tlie  cfaitents  or 
forms  (»f  coiniuunication.  or  of  the  physical  connnnnieati(ai  its(»lf.  would  have 
exactly  the  same  destructive  effect  upon  the  newsman's  relations  with  his 
sources  that  is  involved  iu  the  more  obvi<ms  sitiiuticm  wher^e  u  uewsnuui  is  com- 
pelled to  mime  his  contidential  source. 

Second,  confidential  relations  come  in  a  wide  variety  of  styles.  Very  .sojihi.^'- 
treated  .sources — gr)veranjent  oOieinls.  for  eyamph> — usually  make  explicit  what 
is  said  **for  publication"  or  ''not  for  jjublicat ioif •  or  "for  attribi.dion*'  or  "not 
for  attribution"  or  **on  the  record"  or  **ofr  the  record."  But  other  sources  dA 
not.  Particularly  where  a  ijew.sanan'.s  relations  witli  his  .source  are  close  and 
long-cont  inuii}g.  the  two  develop  a  Rul)tle,  unspoken  set  of  assumi)tifins  cou- 
ccrtdug  what  the  newsman  will  and  will  not  pulilish.  Often  what  is  involved  is 


nuthiii.n  innrcf  tR'liniUf  lliaii  lln*  smirn's  uinirfsljiinliiiu^  Mint  llic  iicws'imn  will 
Ins  ilisrn'iinu  i\m\  jud^iiiioiH,  informrtl  hy  tlicir  iniinjaic  ;is.v.'<»ci;in<)ii.  /</  (inKrcl 
!.){{'  suuvvv.  Ami  I  Ills  .nukes  >n>u>ie.  Ihm'munc  Ihi'  lU'Wsnnui  I'nMiiU'Mti.v  will  Uiw'v  w 
HKM-e  lU'Wif.'  iKM-cri'liNn  (»r  tJn'  (l;in;^<M",s  Hmt;  liis  sonrrc  is  niiiniii.L,'  jluiii  dues  tin? 
siMuvir  liiiiisrH".  Tlu»s(,'  (iitiiycrs  niji.V  nphtiiU*  only  iu  tlu;  Hi^/K.  o/' siiltsi'(iiu'Jtl  events 
or  or  nirls  Uiiowii  to  1  iio  lu'wsinan  Init.  nol.  U>  tlu:  sour<'o.  NrV(MMliv»lr.ss.  il"  T.U' 
source  Is  "hnniod"  by  romiJiilsory  tlisi-losiirt!  o|"  wliat  ln'  has  told  tlio  i;('Wsu);in. 
snlvs(M|Ui'nt.  L'oMiidt.'niial  relations  /ntfween  tlie  two  will  in*  inipossildo. 

'J'hinl,  s(aue  eonlideiuial  relations  will  l>e  seriously  impaired  i^y  tlie  (!ouii;e.lsion 
or  a  newsinau's  evidence  relaliiii;  to  matters  liiat.  are  mM.  iji  and  nf  1  henisel ves, 
<'oi{/tdentiat,  'i'iiis  is  i>a rt ieida rly  Inie  in  pfHarixed  siiiialions— -rjia.i:in.i,'  T^jai  po- 
litieal  raini>aij;Ms  P»  lahor  disputes  to  the  urliviiios  mT  ■■nulitaat"  i:r(»ups---where 
only  I'ne  strietesf  nent  raliiy  eau  Keep  I  lie  newsman's  liars  nf  cuninmnieatioa 
to  oni'  nr  iMilli  i.-r  IWM  eonieadin.i;'  I'oives.  Xeniratily.  in  lliis  eoideM.  is  Mie  news- 
man's K'l'eal  iiisirnnient.  for  ohlaiainiL;  views  :ind  I'aets  rruin  hnlli  sides  (d'  a  ran- 
t  rovers V,  Jf  lit'  resiJoHfls  lo  a  suhiMuMia  in  a  le^^d  matter  <a-  invest  i.i;at.ion .  re- 
lated to  the  eonlroversy,  that;  nenti-ality  is  lust.  l*onsi<ler.  fnr  exami)le.  the  sitn- 
aiimi  of  a  re[iorlrr  snhpoenaiMl.  in  a  prftse-nt  i(»n  fd!  a  niiJitanl;  spoUe.s/iiari. 
authenticate  a  slalonieiil.  made  l>y  the  spoUesmau  and  imhiislied  hy  the  Ui'ws- 
man.  IMdilieation  is  (aie  thinj:'.  la-oseentioa  is  another  ;  and  you  may  he  ahsn> 
lide-I>"  sure  thaf,  onee  tlje  newsniaii  i,^  p'ftreei)  out.  of:  his  impartial  roh*  }in<l  naide 
t(»  pl":iy  the  pr()seeutor*s  itart,  tiis  ah'lity  to  learn  and  to  inform  tlie  ladilie  ahont. 
nulitaiit  aetivilies  wilt  he  utterly  tlestmyed. 

>\  I Hih'iidnfirnvv  0/  (he  ifn'.s.s 

'IMie  raatter  or  launrality.  fiT  eoni-se,  1ms  im|)Iieafioiis  tliat  iranseeial  the  prnj*- 
!em  or  oonlideulial  sources.  \eti(rali(,>"  is  hut;  (Ua.;  aspect:  or  tin.'  indei)end<?iH'e  (d! 
the  press.  .\n  intiepi'iideid  i»ress  is  a  cf>m:eid— a  symbol — or  i  \<.'alculahle  value, 
in  a  rret.*  society.  Hid  it.  is  also  a  practical  cftudition.  and  a  )jccess;n*.v  coijdithm  U' 
newsmen  arc  t,o  d(»  Mu'ir  joh  or  IcecMtin.y;  tlu'  puhlic  inr(a-mcil  concerniui;  all  or  the 
events  aiul  iileas  that:  a  seH'-p)Vi'ruiaij:  i»e(>ple  needs  U^  Uuow. 

Kuneiiou  individ.aaliy  and  coHect:i\'ely,  Jiew.suieii  constitute  a  vast,  invest i#;a- 
tive  ;iud  hroaiicast inj;  apparatus.  This  is  au  ainjaratus  which  is,  and  sliould  be. 
devoted  exclusively  to  a  siap;le  ji\U:  tlie  ^:atUerin^  aiul  dissemiaatinjj:  of  Junws 
lo  the  i)ul)lic.  .In  a*  complex  society,  that:  job  is  dillic\ilt:  euou^di  to  do  well  tuuler 
any  eircinn  stances.  tlie  exii'ut,  I  hat:  the  news-;;aliiering  and  neu's-disseininat:- 
in.i  ai>i)ariuus  or  tlie  .press  is.  divej't:i'd  from  its  job  and  made  to  do  oihor.s,  it  is 
disabled  rrom  (hdnj^  it.s  own  vital  wtu-k. 

'l*)m  disability  aH'ects  every  s*tai,'e  of  press  opi-ratioas.  .Vt  the  inlako  slai,'e,  it 
aris(.'s  i'rtuu  tlie  tact  that',  when  the  invest i;;atJVe  meehaui.^'i/is  of  ihv  press  are 
<!o-(»p(<'d  to  the  runctiiins  (d'  other  iti\'ost ijxati ve  aj^ieiicies.  they  lake  on  all  of 
the  burjlens  ami  liaiuii<ia])S  or  thosi^  additional  ruue.it ous.  J.et,  uic  .t:ive  yo\i  a 
fdmple  e\*amj)l<\  .Many  clt.uens  wiil  talk  t(f  a  aew.sman.  but  not;  to  a  bawyer  or- a 
policeman,  bt'eausj;  tla^y  ■'dou't  wanl  to  invoh'cd.*'  Hut  when  the  iiewsiijan  is 
usimI  iiy  a  lawyer  t>r  by  the  j  vol  ice  to  iiiet  back  t(»  the  eitiy.eii — wlien.  because  of 
what  lie  Ijas  hdd  a  newsmaiu  the  eiti/.eu  tinds  liinisi'ir  "iavolviMi*'— -la^  is  no 
more  wlllinji'  to  talk  to  a  newsman  tiian  to  a  *'mou(:hpiece"  or  a  "cop."  Tlie  im- 
pression is  rite  iii  this  (KUtutry  today  tiiat  it  is  dati?;er(nis  to  talk  to  reporters.  And 
experienced  uewsmen  tell  me — <iuite  apart  h'ova  any  eousid  era  lion  *>r  ei  >uti  don- 
Ma  lit  y — that  it  is  ;:eltinK  hariler  and -harder  Un-  I'eporters  to  dij;  out:  tlie  iiews, 

T\u)  lUMihh'm  is  cfanplicated  ))y  IJie  w(.»iter  of  conflicts  and  alie«''iances  tbat  exist 
ill  the  country.  It  must  not  be  foi-j^id.ten  tlu\t  biws\iits  and  iuvGstii:at\ous  j\v\i 
usuaWy  adver.sary..  partisan' a trairs.  To  pull  a  reporter  into  such  aiTairs  is  in- 
evitably iti  porii-ay  him  as  a//i(»d  with  ou*»  side  of  a  ctaitrovtjr.sy.  The  result  is 
that  all  those  who  ally  with  th*'  other  side,  distrust  him  and  will  not  eooi)eiMite 
iu  his  etTorts  to  ;iet  a  balanced  ]d(ituro  of  events. 

Similai'  fon.-es  opc.'rate  at  the  fljsseminalifm  sta.L^e.  In  oi'dor  for  llie  piddie  to 
inak*'  informed  juiljtmeids  on  events  ami  id(?as  <d'  public  iiiuiorlance.  it  is  m^t 
enough  that  tlu?  reU^vant.  i'lwAs  ami  opiubms  be  broadcast  to  them  by  the  ju'ess. 
Jt  'is  also  necessai-y  iliat  Ihe  jjiildic  trust  the  jiress — that  they  )iave  cojilidence  in 
tin*  credibihty.  iui|)artiality  and  balance  (if  tla^  press.  In  bir^^e  part,  the  civdi- 
bility  (d'  tlie  press  d<»pead.s  up(m  its  indeiM»adence,  and  is  .i«"ipardi/.ed  wheu  pross- 
uuMi  are  hanli'd  iido  the  partisan  an^na  of  trials  and  iiivesiij;al ions.  Imbued,  oiu.-e 
sn)»|)i»cnaed.  a  nowstaaii  i.-:  damiu'd  if  he  docs  and  dai?inc(J  if  lie  lioesn't.  If  he 
(MJiiiplies  witii  (he  sulipoeaa.  he  is  .seen  as  a  tool  of  the  [r;irt\'  whose  case  is  built 
Nviili  bis  te.sti.UiOuy.  If  he  reftises  t.o  comply,  lie  is  seen  as  a  tool  of  the  oppo?;iiig 
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t)jirlv  For  ('V('r\'  render  who  would  liavo  viewctl  Karl  Cjililwi'll  jis  ii  {mWvv  spy 
if  !io  ii;ui  U'.stiliod  ;i.i^'MiMKi  Hkj  \)Uu-M  I'anllirrs.  thcro  is  aiiotlicr  rcador  wlio  innv 
vitiws  liiin  as  a  raiiUier  hccauso  in.'  wcnl.  in  liic  >^ii|)naii('  Court-  to  di^rcnd  iiis 

YvM  lint  Intrstir.v.  ......         ,  .  <  ■  , 

Williiti  m'W.s  MMMlia  I Iicinscl ws,  llio  i-lli'r.'f.  ol,  "inakin;?  rcporlcrs  ovi-r  ndu 
srovpriiJiKMil  invt'slii;*al.nrs"  (It;  mm^  \\n\\A\vt\>^v  I  iiavc  ul'Icii  liivird  l*i*">ia  acwsaicii ) 
is  liitierly  divisiv<'.  i  loiow  n-jUp-.-trrs  wiio  wlM  la-l  .iriv.'.'  rci'iaiii  iN'a)s  ot*  iarornia- 
iion  in  lUv'iv  cdilo  s  Ix'cansiS  as  Mm\v  say,  "I  won  Id  ivn  lo  jail  ti»  resisl  a  saliiniciia 
lail.  lie  wouldn't."  SVlaai  a  rr;M)rt\'r  is  ^:\d>iuuMui('d.  l  ln'i':s(«M\(sl  wiiti  a  sniM.incua. 
it  is  Mcit.  I'Mr-^'iaMaiM  foi-  t  iK'  acw  ssncii  in  his  m-ua  i«tii  (n  splii  slia  vpi.v  <ai  (i'm* 
uin'sti»ai  wiioihcr  iio  slaaiiii  1'{  llnw  Aau»ri.'a'a  N'/wspa)  rr  (JniidV:  '.'(mIc  <d' 
i-:ilii(s  (7  I  la-  ilu'  orders  nC  I  in*  c^Miri.  Wra-UiifU'  relaUnnsliiiis  ):avc  ]iin>a  _  hadl.v 
d'ania-^^d  in  (.'ic  <  itsuia^- t/^cirrt  !.^\  U'rM-M'  il!,  I  know  M'pin*{crs  wlat  aMiaii' cMji- 
I'nsioa  ."aifrrain.':?  la^Mr  f>wr.  S'n'\'><  nnrt'  iia'V  know  Ihi-y  ar"  s\iUj,H't  to  subimon;;. 
unr  or  lol(i  lac  Ilia  I.  \\-ai!"      was  u.-H  li-.-iini;-  ilic  arws.  kc  halul  na  ll.v  l-anid 

Iiiia>«'ir  worryinLi-  wttVi^  iOnmi  ?lu'  i)oi<:ni  ially  iiicrijaia.-iiiM;;  r}i;'r.ar((  i*  o!'  ja-zls 
(liaii  \U'Av  n'.'WSworiliia«'-s. 

None  ol*  iliis.  (»l'vi«aisly.  niakos  for  a  hcalMiy  and  vi.u<a-ous  pr(\>;.   lak^'ii  all 
li/^^-ifilicJ-.  jl,  --an  «'r;i>p!e  Ha^  Maaplirn^Ml  jjnd  dolirjito  nu'<  li;nii.aas  whirl.'  ainsi: 
move  wiili  li^iiiiniM.L';  rapidiiy  a-nl  lino  pn/cisiiai  in  order  (o  iM'^viilc  the  piil»lio  wiili 
linu'ly  and  relialde  inl'oi'ia.il  iiai. 
J.  The  biu'iir.n  of  HithiidViius^ 

Wlu'iiev.M'  iiev.-siucu  apiusar  in  conrl  or  iKa'aro  an  in\  o.>'ti.i:a(ivc  iMuiy  in  response 
to  a  snlM>oena— wlu'iliur  !(►  ol-ey  I  lie  snWpoeaa  or  lo  li.i;hl,  it— eiaisiileralile  co.^ls 
:in'  (ailailed,  TIi<»  t  iniu  wiiieii  t  Inj  newsman  loses  rrnia  Ids  wm-k  is  likely  to  lie 
lireateV  limn  .appears  at;  lirsl:  l»lnsh.  1  do  not;  li.ave  to  tell  y*ai  abont.  tlie  stale  oT 
oonrt".  calendars  win  el  i  alino?<(;  iuvari.*ibly  reipure  any  snhpoon.aed  witness  t<i  sit: 
;ire\nul  fin-  hours  l)efare  lie  is  calloti  to  tlie  .stand,  and  too  frequently  reqnire  in'ni 
to  appear  fntaiely  day  after  day  wliik^  Uic  case  i.^  eontinued.  1  know  of  inslanees 
wUere  report:ers 'plan'nini^  to  H^dd:  fe-nbpoen.as  had  to  .attxaul  conrt  ever.\  nuirnin.i^ 
for  .a  week  in  order  to  wil.ne.s.s  Mie  expcetalde  conHniunieos,  meanwhile  spending 
overy  afternoon  with  their  attonK^ys  to  i)reparo  for  t:ho  iiiJeoadnj?  le^al  liattle— 
imtii.  aV.  last  the  ea.svi  was  ended  by  a  ii;nilty  plea  and  they  were  exeused  froai 

iitfenda/Hje.  ,        .  ,    ,         .  -,  i  . 

In  addition,  these  reporters  eii.stonnirily  a^jronize  with  themselves  and  debate 
Avith  their  enunover.s  and  eollea.i?U(iS  throughout  the  time  thai:  the  .snl^poeiia,  or 
Je'-'al  proeeedin;^s*el)aIlenginAr  il;.  are  pending,',  Keporters  li.ave  l>eon  dobilitafed  dnr- 
iii^  Deriod.s  of  months  by  thin  all-coiisnniini^.ih-oeess.  Tr)  (ij^ht,  to  submit:.  t:a  Ko 
to'^jail  •  ilie  ehoires  arc  not  i'.asy.  and  the  turhioil-of  deeisions  is  exh.anstin^r.  And. 
of  eonrse,  the  rei)orter  may  eventually  docido  t;o  ^^o  to  jail— under  a  civil  eonteini)t 
connnilment  whose  duration  is  as  lonj?  :i.s  the  toiuicity  of  the  committiai;  jud^'O. 

Next  tln^re  is  ilie  ni.atter  of  leiral  f(?es  if  tlic  siilMioen.'i  is  to  b(j  fonj^ht.  1  siionld 
mention  at  this  the  confusion  wroiiirht  by  the    up  renin  Conrf.s  four>to- 

fonr«t-o-one  deeision  in  Jlrunxhuvfi  v,  lf(ti}rs\  ^!0.S  U.S.  (1i)72).  In  tliat  ea.^e 
(which  in(dnd(ul  the  Cnldirrfl  lit i.ira t ion,  to<itM]ier  with  two  otlior.s)  four  .Instiecs 
lield  (vssentiaily  tiiat  there  was  no  Virst  Aniendnn.ad:  protection  for  .sid)i>oenaed 
newsnieii:  four  lield  lliat  then?  was:  and  Mv.  .Tnstiee  Vowell  (while  teehnicaliy 
oomairriiri,'  in  a  Court  opinion^  tlionu:ht  that  "I  t"llm  asserted  claim  to  i)rivileire 
.should  lu'.  jnd.^ed  on  it.s  facts  by  the  st  riking  of  a  jn'oper  l^alance  iu'tw^MMi  freedom 
of  the  press  and  tiie  ol)liiration  of  all  eiti/eus  to  ^ivo  relevanl;  testimony  ,  .  .  on 
a  case-by-c;i.sc  basis."  (-ICS  U.S.,  at  710.)  The  upshot  in  the  lower  courts,  ol!  conrse. 
5ias  Im'CU  to  leave  newsmen  .almost  totally  nnprotcoted  hy  tlie  First  Ann^mlmiait; 
ami  r  myself  wouUl  jcuess  (hat',  if  niul  when  the  f^npreme  Court  hears  fnrther 
ea.ses  ''on  a  ease-l\v-caso  ]).asis."  it:  will  Kcnonilly  or  invariably  hold  that  newsmen 
must  tc.'^tify.  Bnl/as  a  careful  lawyer  aslced  l>y  a.  reportcn'  "i3o  I  li:ive  any  le,u:al 
ground  at  hu  to  fight  thi.s  sidn)ocna.''  I  must;  an.swer ;  "Vcs,  .voii  liavo  .some  le.i^.al 
ground — although  a  very  slim  one — if  you  take  the  case  all  the  way  to  the 
^^upreinc  Court." 

Taking  ea.ses  all  flic  way  to  the  .Sni>ren)c  Coint  cost.s  a  lot  of  money.  Tt  co.sf.s 
moro  money  than  mo.st  reporters  have;  and,  even  if  the  l)ill  is  footed  by  a  rc- 
Iiorter'.s  employer,  tho  co.st  burden  is  likely  to  be  very  heavy.  For  the  employers 
who  have  the  ino.st  money  to  defend  their  reporter.^  also  have  the  mo.st  reporter.^ 
to  defend. 
.}.  Sclf-cciisonhip 

The  importance  of  the  limo  and  cost  factors  just  mentioiiod  lies  not  only  in 
tliomsolvcs,  but  iu  their  effects  upon  the  performance  of  reporters,  editors  and 
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news  iiKMlL'i  iiuHUii^i'iiinil.  'I'lu.'  s;inur  is  tnu',  ms  wvW,  nf  tlip  dsm.^crs  to  nnilidt'iit 
S(;um's  :n\a  ilw  'nidoVi^tidviHv  ol'  \hv.  pnj.ss.  (h.'SiTihi'd  I'nrlicr.  Cuiiuihitivrly.  (lU'so 
srvcrjil  biirdiMis  iiiui  daiij^rrs  ^^i^'silc  a  uri'ssiirt'  for  s<'lf-r<'iisorsliU»  lliai  ii  \v(*ul(l 
I'lMiuirc  siii)(?i"lMiiii;in  iK'WSiiicii  lo  i"<'sisl;. 

I'iL'lnre  otlinn-  ivwril iii.ij:'  ;i  slory  tluil  include^  ('Accrpls  I'nmi  iiil(>rvie\vs 
Willi  riiiplo.vccs  i)i  ;i  ^ovcrjiinciil  (l<M){n'Um'nl.  Alnn;4  wiUi  chni-iii^s  of  n\isii\:\iiiii:i-- 
iiK'iU.  aiul  i'lii'lUricnc.v.  liu'  iuliM'VirWs  comIjum  somh'  cvidoiicL'  of  '^vni'V.  lUil  tlit" 
UT.-iri.  -(•('ins  lo  Ix'  sliii'iit,  coinpji  I'cd  wil  li  l  iu*  iiiisiiijni;i,m'int'nl. ;  ;i(  iiiosl  .  (lii,'  duir.u^'i^ 
(if  iiTjift  would  ix'  ;i  !'.ocoin';i ry  di'ijjil  iJ)  ihc  !injs)}(>d  .slory  :  ;nid  Ihc  odilfU'  iriitsl. 
I'SiMTirH'  liiw.'  .iiidv.iii^'iit  in  t  in*  iii'  liisinii  or  CAJ^Iusion  (»f  sccoiul;!  I'y  dot;iiis  jis  \\'\)U 
jis  in  <irt{'nui"iiinfr  Mic  ovor-;ilI  It'iiu^lli  of  liio  slory.  If  lie  lncliidos  the  <lt'lMil.<  coii- 
ccniiiii:  ^i'lvifl,  lio  niiis  very  siron.L:  risk  of  l<;'ii:.:;in.^  ji  sii}»|'"*'ii-*J  ^^'^^ 
liojiO.  \\\m)  Uir  siilMXMHiM  iM)uu's.  itwili  viilnil  liiwyi-i-s'  frts.  l«isl  vciutvii'V^i"  tiJius 
sci'ioiis  iiiMor-onirc  fi-iclion.  dn iiui.iir'  lo  (.'onlidciiMjiI  soin'c(»s.  and  iM/idmus  ji  kiioclc- 
dowii  dTMU-oiil:  court  ;i.tr;iliisl  Iho  .ri-ovcriiuu'iil:  wli.rli  will  nlicii.-ilo  .-it  ioast 

t\  frw  jidvi'i'tiscr  -:  who  liollovc  th;ii  nt^wspj}i>ors  ?-;linult!  not  '"niist  rnri.""  .ufU"(M'U- 
iiU'idal  iiivosUi^anoiis, 

Will  llio  do(;jil  jippojir  in  I  lie  pnolisln'd  slory?  Nolit/p  llisjl:  I  luivo  fried  H> 
ihv  solf-ro!is(irsliii)  prol>!oni  in  t  lie  cjmiI  ex  I  in  wliirli  ir  r.NilisI  icjiHy  arisos.  1  do  not. 
frankly  lidnU  Uiat  luaiiy  rosp<iusil)lo  odilors  wou'd  suppress  a  major  news  ilein 
onl;  of  fejir  o\'  a  siil>ii"('n:i.  I'.nl  deliiils  are  (piKe  jinollier  thiii.u:  inlo  llie  iMliliii^r 
of  flelail:-.  einn-Mjoiis  diserelloii  iieeessariiy  eiders;  and  an  edUoi-  w'imUl  in)l  lie 
ivMpiinMl  lo  l>elray  Ins  professional  principU's.  even  lo  iHliuil  (o  liiiuself  the 
basis  for  Jjis  ;ie/ioNS.  if  iio  dorUh-d  eioso  e(fi(oriaI  (pKsdons  tni  (lie  side  (d"  e.-iidiim. 

Nuw—aiid  1km-(>  is  t.Iu?  re;il  self-trensorsliip  <l;iiJ.irer.  J  helievt'—iiaji.iiiiie  flu* 
snblle  (MliUtrijil  processes  In  ilionsands  of  news  olliet\s  across  Uns  eonuiry.  day- 
in-day-<nit-.  t.wenty-four  lionrs:  a  day,  affecteti  liy  tlio  kinds  of  ealeu!;i  1  io)is  I  liave 
Jnsr  deserihed.  WNI  Mie-  (piajiiy  of  Hie  news,  or  lln*  pnldic's  ri.i^iii.  U)  know,  remain 
uiiinipM  ired  ? 

To  move  from  Uypot ia'fienl  eases  (o  real  (mes.  [  will  tell  you  thai,  in  faet.  1 
ljav(*  seen  f ri.uliteninu'  ins|jinc(»s  of  this  kind  of  M'li'-eens/>rsJjip  af  work.  }  havo 
seen  i-eporlers  ef»nset'onsl.\'  snppress  dan^:<'rons  doi;iiIs:  ;ind  1  ha  e  seen  otlier 
i-eporlers.  in  the  eonrst?  oi!  dise\»ssions  eoiictM'iiinir  the  ]H>ssihle  lei:al  t'<mse- 

ipieiiees  of  tlnar  reporlint;a  detail,  snddenly  d<M.'ide  tlml  ihe  detail  wjis  not  news- 
worthy  after  all. 

Kee.'ins(?  I  am  not  a  I'epoidei-,  T  do  not  know  \vht*thr*i'  the  dolails  UiaV  were  snp- 
I'Vessetl  were  newsworihy.  r»nl'.  I  know  tliiit:  the  pi'fuM'ss  of  decision  hy  which 
I  hoi  I-  iiewsworminess  was  decided  is  not:  af  tin*  kind  of  process  which  1  woiiia 
f/ke  fo  helieve  fyiiiHes  11  le  fre{!  press  lhf)t:  li/inM'-'^  m'e  each  inon\in;n"s  iU'Wr' 

( in   't'liH  AssKU'rKi)  .n;sTiKicA'rioxs  I'ou  co.\i  .h.'i.souv  i-uockss  diukctku  'i'O 

'rilK  PUKSS 

On  the  othei'  sidi;  of  the  ledt.'ei-.  in  any  fair  considei-af ion  of  the  ])i-ess-sulipoena 
pi'ohleni.  nnisl.  arrayi'd  the  infert-sts  of  pivei'mjn'iit:  and  its  eitixens  in  com- 
jM'Hin.n'  ni^wsnu'ii*)*;  feslhnony.  V»r'y/)}jd  dojj))t,  {l)e)'t>  :\n>  such  iiWiM-csf^^.  and  tliey 
cannot  he  dismissed  as  insijLiinlicanf. 

In  some  nninhei-  of  L'iv;il  and  criminnl  cases,  leiiislalivo  and  jidminisfrat iv(? 
.'investit-ations.  n(>wsinen  diave  infoi-imifion  Miat:  wonld  ns(d'nl  (and.  in  a 
lessi'r  iininher  of  instjinees.  jihsolut(dy  necessary)  Id  (In-  fair  and  infornietl  deei- 
sioti  fd*  Hie  easi»  oi-  condiict;  of  tlie  iuvo.'^^t iirat ion.  Some  prnseeidions  of  ijnilly 
ei'innnnls  cnnnot-.  Ik»  ma  i  id  a  ined.  some  <avil  wron^^s  atrainst,  individuals  cm  i  mot 
\ie  ve\ue<\ie\^.  sv>i\u^  soe'ral  iM^ndilWn^s  reqiiivuvu'  tiorrtH'tum  cannot  he  entii'(dy  ade- 
qiLilfiy  si  lid  led.  wilhoiit;  (he  evidence  that;  iiewsnn;ii  conld  provide.  How  many 
sncli  ('ases  oecnr  is  mdcmuvn  ;  but;  the  bijLi-.ir('r  and  IxMler  the  press,  the  more  of 
lliem  th(ire  will  IDa'ly  he. 

We  also  must:  appreciate  that;  Hic  resources  of  invosti.i'atnr.s  and  litiAMnts  nro 
not:  limitless  and  ihaf.  indeed.  Ilioir  resources  are  fiftcn  woefuMy  inaderpiato  in 
view  of  their  respoiisibilil i(>s.  T.e.irislat nres.  eonrls.  j^rand  jnrics.  and  adminis- 
trative a.ir<^neies  are  <!Ur(r!^<'d  with  mour-nit oiis.  eomplii'ated.  dillicviU  decisions. 
N*Jie  pjiJ)lie  wo//";n-e  dei>ends.  npon  ilumi  decisions  bein.t:  mad(?  proixM-ly  :  ami  their 
jiroper  imikin^r  ofr(Mi  depends  in  turn  upon  tlmroii^rli  and  reliable  fact-lindinjr. 
Since  the  volume  of  deeisions  is  enormous  and  tiie  persoun<'l  lo  aid  in  nnikiim 
them  are  scai-ce.  Miei'e  is  a  particular  utility  in  simple  and  couveijient  uj  el  bods 
of  commenein.ir  and  pursnin/i;  in(piiries  into  reU^vants  facts — for  oxamjile.  lie^rin-- 
niu.iran  invost,l;.'atiou  with  a  newsnuin,  who  is  easily  identilied  IVom  his  writings 
as  a  kiiowledj?eablo  h'ad. 
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Tit  \iut  ir  simply.  !!u*m:  N'UmI  iin'csiipilivc  nnd  ndjinlifntivp  i)r;?;in>:  of  llic 
ixovcnimcnl:  need  nil  llic  Iiclj)  they  rjiii  .tXi-t.  Ami  flic  jn-css.  wilh  its  own  pruH's- 
siniial.^.rMr-rc.'icliiii.i;.  <ui.L:r»ini:  inv<*sl ipitivi-  JiiM'Jirjil us,  nii^Mit.  potciii inlly  ln'  cx- 
Ircmcly  lu'lprnl. 

Wliili'  I  lu'licvr  thill.  Mil  <»r  this  is  imlisjuilMhlc.  1  ncvcrl hf-li'ss  (vininti  cnjirludM 
fiMUii  il  t ii.'i t  I  he  iU'r<ls  of  ;;f)V('iMinu'nt.  ami  tlic  imm»|i1('  for  coiujuilsinii  (►)'  ncwsnnMi's 
uv id ri !(.•('  ji  !•(»  MS  st  immik  ms  t  Ih\v  .;i  re  sunnMiiiio:  ixu-t  ycd  to  \  h\  (s ;  Scvcrjil  t'jiclurs 
j)iMSt  ht'  taki'ij  into  arcniint:  in  asscssiuir  the  cxli'ul  of  Dkjsc 

i.  I\ifi<l,s  of  prtuwadifif/.s  'ni  it'll irii  ;fc/r.v///r.'//'.v  rridcnrc  /.v  iu^nlrM. 

V\)V  the  most.  part,  it  \v<m!<l  scoin  tJiat  in  in;ij<tr  h'.;rishitiv<»  and  ;Mhniiiistrativo 
.  invest  ii:aii(ais  a  ad  la'ariiiijcs.  iicwsmvn's  tostimfjny  Is  at  hcst  a  coiivpiiif^ufi'.  uat. 
a  neiTSsity.  '.i'lui  nuMahers  of  tla*  Suhcoinniil  toe  would  roriainiy  iic  iin-iau|iar- 
a.-ly  hi'tlcr  JudK<'s  kA'  thai  issut.'  Uiau  1.  Vcl  it;  ociairs  to  an:  that,  wiicrc  tlu'  olOrcfc 
of  au  invL'sti.i;atiou  or  heariui:  is  the  ruat-t.au'at:  of  k('U(u-;i.1  hv-^i?^l«*it ioa  ni*  rhij 
lirumul.'XMtinu  or;:en('ral  rc;;ulal inns,  the  iavt'sti^s'itiut;  luMiy  ordiunrily  has  si  \vid(^ 
choice  (d'  sjjrcilir  iui'i<l<*nts -ftu'  detailed  study.  If,  for  iwajjiide,  the  Uialler  ()n  t)jo 
a.t:emla  is  \velf:ire  refoiau.  I  sissauiv  tluit  the  operntion  of  the  welfare  systiMU 
foa'.d  he  studied  in  a  uy  (UU' or  unire  of  seveni  I  Inuidrod  fit  ies  aen>ss  theN'alioa.  In 
tJiis  rnuieNl-.  the  loss  of  ajiy  jiarlieuJar  wit  in 'ss's  ICNiiuiony — say  a  newsman's 
testiuuaiy — would  ^^.'uerally  not;  he  very  tr(^uhlin^^  even  tluaii:li  he  were  the  only 
witness  kuowIedKeable  nltout  a  parti{adar  uniuifeslMtiou  (d*  tln'  ^reuersil  sahjeet: 
under  e.\annnalioa.  1  douht  jla.we  are  many  suhjects  :aj  wliirdi  Coairress.  for  in- 
Ktauei'.  e<add  uol  inforiu  itself  sufhcienl ly  to  IcKislat.e  wilhoul  resort;  to  uewsiuen. 

TIm'  ease  is  certainly  differeut  whei'e  thv  olijt'et;  of  a  heariu^^  t)r  invesll;,Miiou  is 
to  root  f)ur  waste  or  r-orriipl io/i.  evjjose  soiae  oiher  parHi-iiI.'ir  puhlic  <'vil.  eNidore 
the  (•.", uses  of  a  parHeular  disaster,  exaanae  t.'ie  WfjrUia.us  of  a  partienlar  aiieuey 
or  tin.'  ipialilieat.ious  of  a  jtarlitadai*  noaiinee — or  in  auy  other  ia<iuiry  t'oeused 
jipou  spceitie  oiH-arn'Uces,  insMt  utitjas.  or  persiats.  in  cases  (d'  this  kind, 

tin'  pnhlications  of  ;i  free  \m''<'^  \\\\\y  themselves  sup)tly  uiiich  of  the  needed  iat'or- 
laatioa  and  exposure,  alon.i^  with  sutlicieutly  dejtaito  li'ads  to  assist;  the  laveslipi- 
tiou  wit  land  the  inv;essity  lo  call  any  uewsiaan  as  :i  witness. 

la  aay  eveut.  it  would  he  prcsiuuiitifMis  <d'  uie  to  make  Jnd;j:uieuts  couceruin.i; 
the  needs  nf  lei:islji  t  i vi.*  invest  i.^ji t  ions.  I  I'caliy  nu'an  taily  to  ;isU  the  (juesticai. 
wliicli  file  SuhcoauaiMec  aicndiers'  owu  experieiu'C  will  answer,  wind  her  Uuise 
iieeds  iucUide  the  suhpoeaa in^^•  of  Joiirjudists. 

I  als(^  have  u«t  advMpnite  l>asis  to  ass(*ss  tlu^  jjjcueral  nee<l.<— if  theve  nn^  :4eiHM"d 
needs — for  ne^vsnu^n's  evidence  in  adiainislrative  adjudications  and  civil  law- 
.sidi-^,  K.xccpt  for  del  a  ma  I  ion  ad  ions.  1  Inivt?  .<;eeu  or  heard  of  very  few  prc-ss 
subpoenas  ciuaaiitin,^  froui  these  proc<.'edin,i^s.  Ui^famatioa  actions  po.^e  their 
own  iiecuiiar  i>rol)leuis  which  I  shall  distaiss  in  Part.  (Kj,  holow.  Kor  present: 
purposes,  ir.  snllices  to  say  thai  those  prohlems  relalo  lo  aa  cxlnMuely  narrow 
and  spi'ciaU7.ed  area  (»f  the  law.  and — however  they  amy  he  resijlved-- t hey  can 
hardly  Jusiify  the  assertion  f»f  a  need  for  compeHiu.i;  new.smcn's  testimony 
.trenm-ally. 

My  own  prlmiiry  experience  wit  h  press  suhpocnas  luis  hciai  in  connect  ion  willi 
(••'imiiial  invesiii::ithais  ami  trials,  I  must;  say  that,  in  these  (a-imiaal  matters, 
the  iiced  ro  hjive  lunvsuien's  evidonco  seems  to  lue  to  vary  invorsoly  with  tin; 
.seriousness  of  the  crime.  I  hav<»  lo  he  ratlUM*  cauliiMi.s  in  making  .iud;;meiits  ahoul 
the  exic'at  of  *,u'o.<e('urovial  need  for  newsmen's  cvidem-e  liecaiise  it  lais  heen  ten 
years  since  I  was  a  prose<;nl (u*.  iind  my  recent  involvement  in  criminal  cases 
lais  invariably  been  as  counsel  for  the  defi'udani  or  lor  a  newsman.  Wwt  on  tlio 
i.tjisis  of  s(nae  considerji hie  (vvposure  both  to  prcss-suhpoeaa  cases  and  fa  onici- 
criminal  caso*.        1  ciin  make  l\vo  obsiU'vat  ions  : 

I'Mrsi.  \\i!h  tlu^  eNcejdion  of  two  sjiecitic  sifualious  Jwivin^  111  tic  ijuporfancc  in 
i.lie  present  context.  (10)  ncwsnien  are  seldom  u\'  auy  use  to  c-itlicr  the  i)ros(»cn- 
tioii  or  the  defense  in  cases  involvint:  S(M"i(Mis,  haril-c(»re,  viobad  crime.  I'ress 
sid>poea:ts  are  very  infriMjueut  in  investi;ratious  of  jn'osecnf  iiais  /d'  murders.  r;Ji>e.s, 
robberies,  burirbiries.  iau^^;;ini;s.  and  other  vicious  •■street  i-rinu's"  of  this  s<u'l". 
It  may  be  tli;its<une  exee])lional  murderers  or  robbers  discuss  tladr  offenses  with 
newsmen  (U*  ai'c  unlucky  enou.ud)  to  coiiiiui)  tJaau  nndia'  t)ie  eyes  of  newsmcfi :  bnt 
1  think  y(>u  will  au:ree  tliat  couimoa  souse,  as  w<dl  fis  c(uamon  experieacc.  sa;;.i;cst 
that  such  cases  arc  <*xJ  ra ordinarily  rare  if  thi^v  exist  j\t  all. 

Sccfunl.  new.sinen  are  diS})i'o|)brn'onfitely  fre/(neidly  n.sod  I'n  oi.'cii-caidcd  in- 
vest i.i;;itio:i  s  of  militjiut  /ioliti(.'al  ^^roups  and  '"victimless  crimes''  (a-  "yraiMi  crimVs"- 
( luarijnami.  campus  disriiptionk  where  tin.'  jiersfjus  lunler  invest ipition  arc 


I.f  iiH.  uti)i(v  ni'  crlniinMl  inv^'sl iirfil in  ilu-v  settm.u^^.  I'^u  I  ImiK  u  i> 
sin.iidv  juvn.-i)'l«'  Hull  tlM.'  csiidsure  i)n)Vi(toil  l>y  llio  i^voss  uula's  iar  irmitiM' 
rnnirihutiniis  tn  \Ur  lnn--rnM.i:<:  sulunmi  ol!  tlu'  sori:U  in-.»!>loins  under  yiu!^  Utoso 
:tn*ti  tUnn  dnvs  fho  (isv  aC  ihv  m.-u-liincry  of  t:ini  criiniinil  l:nv.  Aiu  1  Uni>\N  Muii, 
in  llic^t'  .'iivns  {ho  press  siiijplips  ii  last.  viiliiiMMlilr.  liMunnis  ImU  InnwriMi  liio 
iiiMinsirrjini  (.r  sodi'iy  juhI  siM(H.'  ol'  ii.s  must.  Jillc'iinhMl  j;-nnips— n  link  whusii  rup- 
tiiiv  will  only  drivi'  Ihosc  .irrnnps  uonjj'lolol.v  nndt'i-nnnitl,  wUh  inc/iiculnblu 
(!(ins(Min('n('i'S. 

,:\  The  (ihinuni  of  useful  rritl owe  Unit  iwwsmni  ;»o.vNr..-.v 

ir  iJi(.-ii).Mj-.*  "i'  ihr  Snhcf/njniil{i'('  liuvr  ouc.isiwti  lit  rt-ad  Ihnni.v^h  Pnd'rssor 
IllasLN  vrrvui  nimnwipli  nn  press  snhpounns. i  11  i  i  tlunk  Ihey  will  rona;  awny 
witU  sm.uLdv  (.vurridiMii  iinprcssioa  thjit.  i:i  tlii'  l.-iruv  innjonly  «)L  (.'M-sivs 
v.livtv  n-wsnu'M's  ('vidcnci-  is  suu.dit.  the  nowsjucu  linv<'  UJ  Jari  J2(i  very  nsoin 
cvnlcnt-c  lu  'Aw.  'V\\:\\  is  (Mrrtninly  uiy  own  cnMclnsiini  based  n])on  my  ]MM-soiiaI 

ohsiM-val  inn.  .  ..  ,•  *i. 

niifo  a?;ain  i  inn<t  lit-  ramiuyis  hero  lu'ckUsL-— coMuUii-  Hil'M'  uasi-s  tioin  tin- 
nowsim'ii's  side  raiinM-  t  h;in  (Iil-  prusiHiydnr's  or  invest  ii^ators-I  sulduni  know 
(.xicllv  wlial  rln'  i>rnsCH-;uliM-  is  ii-yin.i;  to  prove  ov  wluit:  the  invest i.uator  is 
iryin;^' i<»  liinl.  Mm  ilie  niher  liand.  lunVher  llie  proseLMitor  ium-  the  \nvesMj;at:ov 
u<iiallv  knnw^  wlial  lUr  newsnion  knows,  and  I  tlo.  In  a  frijilUen-ng  nnnil>er  ol' 
r.-iM'S.'iu'  knnws  al>solniely  nntliin^^  tliat  e.inhl  l»e  iif  the  vai;nesV,  nn)sv.  vagrant: 
u<r  tn  the  pi'nsecntion  nr  invest i.i;ai ioM  of  anyone  for  anytlnii.?. 

I  have  ul'lcn  t'elt  in  these  easi'S  like  a  spertator  at  a  I'aree  or  t  ra^;edy.  watehin.ir 
rnni()liVale{l  le^^il  -niaehinat ion  after  machination  nmnnli'd  l''*r  the  pnri)ose 
nf  enf.nrinu  or  resislin.1:  a  snhiM.eiia  whieh.  if  it  were  eiifnn.TMl.  wonld  pro- 
kUu'v  {{u  Xnivvuw  the  pinn-li  line  from  an  Arehii>ald  Mael.eish  poem):  ••nothuii:. 
r.oihinir-iioihin;:  at  nil."  'rhc-se  e\-ea'ises  in  fntitity  wonld  lie  hilarmnsly 
tjinny  if  they  weri^  not  hotli  expensive  and  deeply  trairte:  exi.en:^ive  in  tludr 
wast'e  of  newsmen's,  prosi'eitt<n's\  lawyers',  and  Mu^  eourts*  tinie;  deeply  tra/iic 
l>e<-ans('  n-)>orters'  professional  livv^s  and  the  valned  rifdd  of  the  [nddie  tn  he 
iufornie*!  threii.irlJ  a  free  press  are  hein.Lt  senselessly  enpi»h'»l.  eoneeivnhle 

pnriKtse.  -  .    ,  •    ,  i- 

]  r(»|HMl.  ihar  .1  th)  nol  and  eann(d-  proiVss  io  make  a  tmai  api>rais;d  ol  ]»rose- 
riin're  tiv  iMvesf tirai^i\e  needs  from  iny  one-sitled  pers]jeel ivo.  Still,  my  perspeeiive 
mav  a!  tea st  serve  to  alert,  the  SiilKiomndt lee  to  tlie  point  Vliaf.  prosei^ntor  s  ;ind 
investiir  itor's  persiieet  ivi's  are  alsf>  necessarily  oMe-siile<l.  in  tlie  sense  that  iJiey 
lnniw  what.  Ihey  seek  hni  nof  wJjal:  ihey  will  /lad.  Claims  oi:  iirosoeutive  and 
iuvestiir.Uive  "needs"  tn  siiijpJM'na  reporters  shonhl  therel*ove  he  eritieally  vk- 
;Huhii'<i  In  det.ernune  in  what  measure  tliey  assert  rather  the  hopes  and  evpeela- 
Ih.ns  td'  the  snhp'»-na inj:  jiarty  llian  the  aetn;il  ntilily  oJ:  information  thai  a 
.•aili{ioena  v/onld  \utenr(li. 

.;.  V'/V-  iirncc.ssr.^  thn.uf/h  wJiirh  //''e/.v/V>/».v  In  y.uhixicuff  ncu'fintcn  nrr  wtnlr 

Ueasonahle  nnnds  injiv  differ.  I  helieve.  ef)nf-('nii/j.!^  Ilie  e.v/(>.'il  of  nee(is  for  noNvs- 
tnen's  evidenee  in  iiives(ii;ati«»n.'  and  Jndieial  or  sidjndieative  proeeedin.i;s.  Pad 
one  tlv.mi  is  perfeetly  idain  heyond  dispute.  It.  is  thiii  tlio  procedures  hy  which 
SHl)i*oeii;is  are  eustonlarily  issued,  and  tin;  processes  hy  which  the  deeisiou  to  issue 
Ihi^ui  are  made,  are  entirely  vuisniied  to  deternUue  either  (a)  the  iu:tnal  needs 
fnr  snhi)nennin;i*  a  newsmen  \n  any  particular  ease.  (U*  (hj  the  pn>iK>r  hatanee  to 
he  struck  lietween  tlmse  needs  .and  tlu'  harms  which  issmmce  of  a  siiVipoena  nniy 
do  to  fi'eednni  uf  Ihv  ju'ess  iiial  to  tlie  jnihUt^'s  ri^ld.  t\^  kinw. 

In  ei\il  trials  and  i»retrial  jiroeeodinj^s  (sucii  ns  deposit ions>,  suhpoenas  are 
nrdinariiy  i.-^sued  nmtinely  1)Y  a  clerk  of  c^nirf,  upon  request:  of  either  party.  witU- 
i>\il  any  pri<M-  screen in.i,'  hy  a  Jini;iO.  The  .sanu^  is  t  rue  fjf  crJinina)  trial  sijhp'X'Uas. 
<;r.'j{i(:*  iury  .^'uhpfJenas  are  usually  i.^snetl  af  tlu^  pleasure  of  tlic  proseentiuir  at- 
IniMiey  who  Is-  comhicjin^^  the  .ifnind  jury.  Le^dslative  and  adnunistral.i ve  suh- 
]:ne»ias  enmmoidy  issue  at"  tlie  instance  of  staff  ixu-snnnid. 

In  short,  sidiprjcnainjr  ^iewsineii  is  /lie  easie.sr  ndni;  in  tlie  world.  Anyhody  old 
eijou^U  t<i  practice  law  (and  some  who  are  not)  can  (h)  it'.  'Jliere  are  no  brakes 
nu  the  pn»<'ess.  w  proeedviral  .screens,  and  no  costs  <if  conse<iuenee  to  the  suh- 
pt^enaiu'j;  uartv.  Kven  the  aiimu-  Ineonveuieuec  of  /illini^  out  h%'il  forms  can 
i:iriielv  he' avciided.  heejuise  tlie  f(U'iiis  are  ]tre-prepared  in  printed  or  xeroved 
iiiultiinde.s-.  .Just.  p\dl  out.  ii  form,  write" in  tlie  newsman's  name  on  the  dotted 
lino,  lici  a  di.^traeled  olheial's  si.irnat\ire  mi  the  st.lid  line,  ^ive  the  tliiu.v;  to  a 
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iii('SS(»!ii;('r  Of  in'0(M»s:s-.s(!rvor.  aiul—pro.sto — a  uowsiiian  is  luulei'  a  legal  oiMl^r, 
ciifMrc^'ahh}  liy  L'<,)iilL'jnj)t,  to  a]iin.'ar  am]  tr.stil'.v  aiul/or  lo  pnxlueo  Jii.s 

11;  Wv.iJil  hi}  r(?niarkahlr'  if  tliusij  easily  arUialcd  niL'chauisMi.s  did  !UJt.  slx'VV  forlh 
lin.^ls  of  iiMpi'dvident;  sal.iinuMuis.  J  Ijstorieall.v.  juh'Ss  .sub]'<K'nas  liavo  lioon  ro- 
slraiiKMl  lai'.ui.'ly  bucai'isc.  prica*  hi  l/io  Sii]ironn.'  Co-'U'tV,  .1072  decision  in  the  A'/v///^- 
hiirf/  casi.':.  ihi'ir  k'^cal  posliin?  iindrr  flu.'  Virst.  AiiK'ndiiu'ii"!.  wii.s  an  open  and 
1  rotihli'sniiM'  iiiM'sliou.  1  *ros<.'(aUu?'s  and  invt'Stii?ators  I'rrrincMilly  lViri}\\(»nl.  s^uh- 
pncnas  a.uaja.<l  Jdiirnalisls  t'NiM'rlcd  to  fcsisl- — and  juni'Jiaii.sls  J'ro/jiicnl l.v  iiciroli- 
aicd  a I'l'an.Li'caKMd.s  Inr  tlio  prodia-i ion  of  t licit-  Icslinioiiy  or  napcr.s  wiilioiil;  ro- 
si.-lant'O  — IxM'fiiisi'  neilla'?-  sido  was  <'(aH}(U'nl:  ilial  iJ:  woidd  wia  ii'  lla^  niaKor 
i'lwiw.  In  n  lest  oi;  liv^al  vl'^ht  in  coiiri.  J  in  I"  Hnni.Umrf/  on  (Jed  all  iJtal".  The  .s(d*- 
|io{.'na-s(M'l<ors  now  liave  a  cloar  iiold  and  nolhin.u'  U)  Jdsc. 

I'lKlci'  ilirso  ciiMjiihislaiK'o.-.  (lit;  prcssni'O.s  twv  very  heavy  today  to  issue  sul)- 
poiMias  wluTotlicy  arc  inci'oly  convonioiil'.  nol.  ji cm 'ossa r.v,  and  winjoid  I i?o  sli.L;Id<*sl' 
<'on<'('rJi..ror  lj\('ir  ilijniaiiin.jx  r'lTecls  upon  tlio  Trcodoni  ol:  tin-!  ja'oss.  I.r.udKlativc;  or 
jfdniinisiratiM.'  stalV  p(»rsoain'l.  i:(U-  oxiunplo.  Jiaia'icd  and  lnirri<'d  Ijy  ila*  dead- 
linos  fur  pnll  in.ij:  lo.uci  iioj'  I  Ik*  a,^'('nila  oi'  a  lii'sl  I'onnd  (d'  lioaj-in.irs.  liaviM'Vory  jiM.-o/i- 
livo  In  \n"fX\n  willi  jicwsaii'M  known.  Iiy  na.'ir  wriUnirs  to  bo  Icnuwlodj'j'alilc;. con- 
oorahiiT  liio  sidijocl,  ni:  llio  lioariiiL's.  So  dn  Inwycrs  iii  civil  cases.  wIm»  arc  anilKO-- 
i/.eil  by  nindorn  niscovci'y  jTiuaico  in  fed  oral  ccmri  and  all  )ai!  r<air  </r  Dvo 
i^talcs  to  lake  deposit i(»ns  ol'  anyone  who  may  have  any  leads  hi  any  s(n'ls  oT  a<]- 
misslble  ovblonce. 

f>farlin.u'  any  invesli;;-ative  ]a-ocess  wilii  a  newsniajj  is  oi'lou  the  oasiesl.  and 
cheapest  place  to  start.  Ijceaiise  Uie  new^nnin — p.-irlhadarly  nne  wlm  Ii.ms  ]iro- 
vjfiusly  ('(aidiiefed  his  own  tlu)r(ni'j;li  invest  i.:.^!it  ion — is  (a)  easily  id<Mdiliaiil<!  witii- 
onr  much  siKMl»>work.  (b)  eonij>rehensivel.v  iul-nnned.  (o)  arJienhdo  and  w<.'}l- 
<iriUMiny.<'d.  (d)  nnusnally  rcliahlc.  (e)  likoly  to  ke(»p  detailed  notes  or  d(M'a'ilod 
I'des.  and  f  V)  nttentivo  to  vho  identity  ot*  other  i^ovsons  who  may  Icnow  relovaiit 
I'acts.  and  to  the  wnys  of  iindinir  tln'ni.  lOven  a  )awy<'r  reason  a  I  dy  .seasilive  to  ihe 
freedom  id!  tlui  prei<s  woidd  liml  a  witness  wivli  the^io  ciualities  very  tein))Jii)j;  to 
pnrsne.  in  a  case  wliere  Ids  professional  ohli|j;atio!i.s  to  a  client  ro'juired  ra)ad. 
tl)iivoiiiiij.  low -cost".  invesUji'iUivo  otTovts. 

'I'he  sani(\  jiressures  to  eommenee  invest iijrat ions  l)y  coniiiellin.:;  the  tostiniony  of 
newsmen  are  psir.lieularly  acute  and  \in<:lux:k<rd  in  (la*  case  of  ,i:raml  3urie?J.  Very 
(d'ten.  I  ho  ]n-os(?cut  in.*;  atl«ir?n\vs  win)  handle  ;Lr)VH)d  .inry  niaMcrs  arc-  Jnnior  p<»oj)Io. 
a.  couple  or  yesus  out.  ot!  law  soliool.  or  attorneys  who.  for  one  reason  or  another, 
have  iinf.  |)roii;ress(Ml  to  the  hi.v:iie?*-prostiixo  work  of  pniseiaiiinij  crimiiial  trials. 
Tlu'y  a  re  overdmrdeued,  imder-:issisted  by  supporliniir  ])ersoiH»el.  Idiildy  motivated 
lo  prod  nee  a  demons!  rah  le  v  oh  nne  oi  work  prcHlaet,  an<l  theixd'ore  .uivon  to  fnllo-.v- 
inir  investigative  sin trt cuts. 

In  the  world  of  the  .irrand  jury,  thoir  j)owor  is  li  mi  Moss-.  Thoy  have  no  opposing: 
l.-iwyers  to  contend  with,  no  judyics  to  ovcrruh'  tliem  :  and  (bey  t<'ll  the  jury  when 
to  meet,  when  (o  adjmirn.  when  t<i  hmch.  and  what  wittiossos  to  call.  This  is:  un 
at  aios]ih(M'o  in  which  they  won  hi  he  juoi'o  f.h/jn  hninazi  if  thoy  ooidd  en/;irel\'  avoid 
eonrnsin.i:  thoir  own  <-on  vein  mice  witli  tlio  noeossity  for  a  press  sidi  poena.  For 
all  of  these  reasons,  thoir  ability  to  mak^i  r<.'Sponsible  decisiotis  that  wo\dd  ha  lance 
invest i^^aiive  "noe<r*  at^aiji.^t;  liarni  to  tln,^  i)ro.'>.s  i.s.  at  <}k?  very  least.  niarke(]Iy 
impaired.  (^2). 

Xone  of  this  is  s;ii<l  in  eritieisni  of  d(Mli rated  pnldir  servants.  In  thnir  place. 
T  wonld  act  eN*netly  ns  they  do.  3^id:it  is  iinpnrfant  that  llio  Snhc^^fn/nittee  nndrr- 
stand  thn  realilic?i.»of  tlie  process<^s  from  which  jiress  sid^poonai^  .Issue,  hocanso 
those  n»aliti<'s  ma  Ice  two  points  plain  : 

l-'^irst.  tln^  volnmo  of  jiress  siihpoena.s  now  )n>in'^  issued  is  no  reliable  indicator 
of  the  actual  needs  of  the  i»''p:al  .system  to  compel  newsmen's  ovidenco.  All  too 
often,  those  snlipoonas  are  tbo  iiroduct.  of  conveifu'nco.  not.  necessity.  And  tbo 
routine.  nncon.sid<M'od  fashion  in  whicJi  Ihoy  issno  does  not  even  assure  that  the 
cnnvoidotioe  will  ho  much  of  a  convenience. 

Second.  whatov<M-  tn^ods  for  newsmen's  ovich  nee  do  exist  cannot  justify  tlin 
lindiless  subpoena  j)ower  jiow  comn)onj>laee,  adndni.stered  by  iu'ocednr(\s  which 
allow — indeed,  guarantee — that  i)ress  subpoenas  will  he  i.ssnod  in  many,  many 
cases  whero  a  need  for  them  has  u<it  been  responsibly  detennluod  and  is  aliseid; 
in  fact. 

Killhif/  Ihc  f/nnsc  thai  laid -flic  f/nhlc)}  cf/ff 

Particularly  where  i)ress  subpoenas  .joopardi'/e  eonndential  source  relations, 
the  ultimate  answer  to daiais  that  they  arc  needed  is  that  they  are  also  .self- 
defeat  in  i:.  The  aimlotrj-  to  Uillinp;  the  Golden  Goose  is  too  obvious  to  lahor.  To 
the  extent  that  compellincr  newsnu>n's  testimony  causes  their  .sonroes  to  dj'y  np. 


scMiiiiMl inn  in  1  he  inililic.  Tln-y  arc  aNu  ri'iulci'tMl  m.-mIcss  lo  .'ul.judicaiiii'.v  aiul 
invesi iu^a ( iii.ij:  Iiodii-s.  Iiiraii.-i'  l\\ry  rcasc  in  have  nciH'ss  (o  the  iiiforiiial  iiai  lliat 
adJiidi'M  {(»rs  a  lul  hivesl  ij-^a  1  <»rs  waiil. 

'So  calculus  cl*  llic  needs  Du'  iicw-nK'M's  evidence  enii  iij:n(i:-o  lids  elTecL  K.\- 
aiiinle^  (il*  liie  n.-crnlness  el"  ^ucli  evideiict?  laciiiy  asiaiine  llial.  newsjaen  Iia\"e 
the  evitleiiee  (n  .uive.  U'lien  Hie  exii  lapje-^  iire  asserled  In  smiMiri  a  claiiii  fer 
siilipeeua.  pdwers  wlm.se  exej*ci>e  cause  newsmen  nol  In  Ijavi;  snnie  el*  (liai: 
evi(ienc<.v.  t  lie  a  i'iinni<'nl'  ni!  need  is  la-epurlitaiali'ly  wea  Icene'd. 

L  make  (Ids  ]inin(  advisedly  in  leians  (H*  de^^riM's.  nor  ahsnlnles.  K\-en  in  a  .linn} 
id'  ran:  I  SI  Ml  i  tress  snbiMieiias.  S(MneS()ni'ces  v.di!  c<adin.ne  in  laU(.'  the  ri>k;;  ef  iiassin.ir 
cnnlideiiiial  ininrnialinn  lo  ni'Wsnien.  and  newsmen  will  ctaisciinent ly  have  som<i 
inlnrmaiinn  ilnit  niii;ld  lie  use  lo  courts  an<l  iiivesl iji'a  1  iuiL;'  hndies.  All  I  am 
sayin.i?,is  lhal.  the  inn  re  ymi  allnw  cm  iris  and  iiwcsl  i.tj;al  ia,u:  ljudies  lo  al;  lid.^ 
inrnrmalinn  by  snhpfiena.  Ihe  less  ami  l(»ss  us(d*nl  lo  Ihcin  il:  v.'ill  lH?c(aue.  And, 
al;  the  same  lime,  il"  will  ijecomc  less  and  le.ss  availal.de  lo  fhe  pnhlie  in  the  Torm 
ol'  le.'ws. 

Diadiiless  y(;u  will  hear  that:  dire  la-ctlict ion  questioned  by  other  witnesses  Ik.^- 
fnre  the  Saix-oninuttee.  'J'iicy  will  say,  risMr.  .Justice  AVhite  i^aid  in  tlu^  JJranzhurir 
case:  "J'' mm  the  hciriuniu};"  oT  (mu*  enu nlry  lh(»  in-ess  has  (Ji'ic rated  without  .  .  . 
protection  l!or  pi**'-'^-'^  iui'ormaMls.  and  the  iut-ss  1ms  thmrisheil."  (-iOS  I'.S..  at.  {>!)S- 
(»!>'.),)  ^rjie  conlcn(i(m.  as  I  understand  it.  is  that,  newsmen  now  li.'ive  cfairulent ial 
iiit'ormaJds  tn'cu  though  their  rii^id;  to  keei)  them  eonlideid.ial  has  iieV(?r  been 
prcdectcd  a^i'ainst  (Mani)ul.sory  la-fM-es.s;  ergo,  no  exemption  J'rpm  comiiul.sory  proc- 
ess is  UiM.-cssary  io  keep  the  cnnlidcuce.s  eoudn.i?.  This  arjsiuuent  seen-.s  t:o  me  to  l.>e 
as  blind  to  history  as  it  isi  to  the  facts  ot*  contemi)orary  life. 

Ill  the  tirst  phu;e.  np  until  shoidly  Ind'ore  the  Hranzhuro  doei.sion,  uijwsmen 
ordin.:rily  cradd  assure  their  coulideutial  in  forma  ids  ample,  it*  not,  uhsolute,  pro- 
tecrtioii  Mi^ainst.  fliselosure.  The  assurnnee  camo  iu  part  from  the  newsman's 
ability  to  pro nn so,  where  ..oces.sary.  that  he  would  go  to  jail  rattier  than  dis- 
cbtse— a  j)"roaiise  that  was  easy  ouoii;^li  to  make  and  credible  <.Mu.)iigli  to  l)elieve 
at.  a  time  wlieii  i>ress  stihiioeiias  werci  relatively  rare  and  still  mort!  rarely  puh- 
licixed.  In  part  the  assurniico  came,  also,  from  the  fact  tliut  the  t;liroMt  of  com- 
pelled dis(Mosure  wa.«  not;  iiiiich  tboiiirld:  about:  it:  was  not,  a.s  it:  is  today,  a  sub* 
Jecl;  in  t.he  forefront  of  every  inforiimnt's  iiiiud  and  an  immiiiout  daiiger  which 
tlu^  (ronscieid  iou.s  rei)orter  was  oblitjed  to  iiioiitiou. 

'fhen  airain.  the  Kirst:  Amend  men  t  issue  was  an  ojjcii  one.  and  iieil:bor  govern- 
ment: nor  the  i)ress  seemed  anxious  to  put  it  to  the  test  in  court.  Tlio  result,  as  I 
have  mentioned  earlier,  was  an  atmosphere  of  a*-comiiiod;itioii  in  which  the  i)os- 
sihility  of  a  repf>i*tt'i*  Ix'iuij  hailed  iutc>  court  and  forced  to  talk  fippoarod  very  re- 
mote. On  the  one  hand,  prosecntor.s  ami  invostiii'at:ors  ji voided  the  i)ot:eiitiul 
liMssbis  f>f  a  press  sui)poem>  case  wlierover  they  ooiild.  On  the  other  Imnd.  the 
pr(^s.i>^  itself  played  down  the  issue  iii  order  to  minijui/.o  t  he  harm  of  its  oceiisional 
coiuproniises  with  sulipoena  oi'(H-e.>s. 

I'Vu'  a  uinnber  of  rea.sous  too  complicated  to  develop  here,  this  blissful  erfi 
ended  late  in  .lS)(»i).  and  it  will  not,  soon  return.  Pn\ss-subiKiena  cases  became 
frr>ut.  pa.iro  headlines.  Uep''"'*^*''*-'^  'i^'l  iheir  sources  bej^au  to  worry -and  to  talk 
aliiiut  sui)poemi-eoiiiiudled  disclosures.  ^JMie  At:tori!ey-Cleneral  of  tlie  United  States 
issued  a  widcly-<.-arried  ju-ess  release  on  the  .sutiject  in  l?'ehruary,  :1070.  (I.'i) 
Kroiu  that  date  (m.  headlines,  editorials  and  sciitnebiitt  maile  the  vulnerability 
of  newsmen's  cenfidential  J-*ourccs  a  matter  of  (iOmnio]i  Iniowledire. 

Still,  the  pemhMiey  of  rho  J'Mrst:  AimMidmeat  question  in  thi*  coui'tSjServed  to  re- 
strain the  issuance  of  jiress  subpoenas  f<u*  :i  time.  Lower-cmirt  (h'cisions  in  favor 
rd'  l^arl  raldweli  (1  1)  received  euoiii;'h  p-v.'bl icily  to  make  iir<-seent<M-s  cautions  and 
newsmen  optimistii*.  Tntcrviev^'in^i' a  lar^e  number  of  reporters  in  1071.  Professor 
recorded  thr  followin.ir  'dmpressifm  liiat:  enier.ii'ed  with  eojupellin.u'  <:-larily*': 
**Xothin.:;'.  iu  tlie  opinion  of  every  reporter  with  whom  T  dis(-iisS(Ml  the  matter, 
would  IfC  nuwe  da.maiiiiiji'  to  source  relationshios  than  a  Supren^'  Conrt  )-eversal 
of  tb(^  Xinlb  rinaiit'.^  CuldirrJI  hohlin;:.  Several  newsmen  told  me  that  initially 
they  were  eAtreiiiely  worrie%d  by  the  subpoena  spate  cd'  two  years  airn.  but  that 
now  their  anxieties  have  .ureatly  sulisided  as  n  result  of  tlie  strouja:  sfaml  taken 
by  tlie  Journal  ism  profession  and  the  tentative  victories  in  conrt.  However,  a 
Sui)reiuo  Conrt  de(da ration  that  the  first  amendmont  is  In  no  wise  jibridjred  by 
Mie  practice  of  suhpoi^^naiuja:  roi>orters  would,  these  newsnuui  assert,  set  off  a  , 
wave  of  anxiety  nmonja:  sources.  The  imblieity  and  im])rimatur  that',  wonld  vio- 
eoiupany  such  a  Conrt  holding;?  would,  iu  tbe  opinion  of  these  reporters,  create  aii 
ntmosidiero  oven  more  nneou.jrenial  to  source  relatlonshii).s  than  that  which 


t'xisfiu}  I \v<i  yt»tn>' tiju^n.  when  the  conslilunoiitil  <|UrsTi'»ii  i'(»iiKiiii(Ml  in  ilt^iilii."  ri-*!) 

Tficsc  [M't'jlii'l  inns  iifov<-(l  iMisuf'inisinirly  iicrin-ff  u».  In  tMliliiion.  I  lie  Snpn^iuf' 
rmirl/.s  Jniit'  2il  107-  ccver.s.'ii  nl'  Caffhi-i'Il  sluiftcrcil  tin*  (-(Mist  minis  on  ,<nI^lHH'llM 
itirfhii iii>-ins  i\u\t  ii.id  c^'isliMl  "wIkmi  the  ('(Jij>-niiili()ii;;i  (incsliiin  riMnn iiiv<l  in 
I  III  it."  N(>  ]  nil  tier  do  iM'osi.'f'iilui-s  .'liul  invest  iiriitoiv  lit'sifai  o  to  ust'  pri-ss  siif>- 
]Ht<ni;is  lost  flu'.v  \\\n\  1  licinsi*! vt's  \vi\.h  "a  !'cMU»r;iL  c-nso"  fpii  thi.'ir  luinds.  'I'ho 
A'flc'i'.'il  (jjis-'o  i.s  ov«*r :  t  iio  subf  locnft  iiowoi-  I.s  tjnlinii(«'cl — or  sij  I  ho  lowor  rons'ls 
nn\r  iipjifiir  ii)  I»('Iif'\'('-~ :  {uul  fuvss  suliiiOi'M:i.s  hjivf  lioconut  nvail.'ihh.'  \\'i!h<'Ul 
InnjliJc  nv  cfo'l-,  to  !iny  (lr']ini.\"  dist  rh'l  iit  tf»i-ni\v  or  in  vo.-:l i.^^i  I  in.L^  si ;tiV  Msslslnnf 
wlirt  Ihifls  \t  uif>j"i!  convenient  to  Itorroyv  ;i  ncwsinnn's  iiivrsi  i.LMtion  Uum  to  iln  his 
own. 

fn  (hiK  scttin.ir.  I  ho  notion  th:it.  iKJthin.iZ  hjis  chMnL^'d  Ikm-juisc  nowsiiuMi  •Mjcvri- 
:i  jiS'M*iic;:e  Jiiid  still  dou'l"  is  i-ntiroly  iniwoi-hlly.  W'i'  do  not  ]<iio\v.  :jiid  wiil 
lu.'Vcr  l;no\v.  iiio  cT^itcut  to  wliidi  llio  iihscrw/o  of  cIiMr  oNcinption  I  roni  rompid- 
navy  process  prior  to  lint}i.:f>fn-f/  :i<!vcrs(*!y  {jfrcdi^l  iiowsnicn's  idiility  In  ,u;ill!er 
tlio  nv'ws.  lint'  tiu'  cxfcnl  to' which,  nficr  firtnizhurf/,  fhc  cloiw  iihscm-i^  ni'  nn 
cinptioii  from  cnnnndsory  ])roccss  will  di'slroy  coniidontiiJl  r^'liU i(^;isiiij  i< 
fci'lly  juhI  i>n  ill  fully  oI>vioiis\ 

((•)  'i"?n:  scoric  A.\nKoi;.\r  ni*'ri!K  i:\i:.sf  rrio.v  Kt;o.\i  ('<m  jti.soky  niocvss  rw  w 
snorr.ii  ni-:  rnovioKf)  ro  'i  iik  imikss 

Tlio  conclusions  thni  \  dvnw  n-oni  ni(M*^"f''"^"lii'.- '^^"'^  ^^^**^i'>'^!^ -i^"'*  Uic  hn'nn>< 
<1hii(»  hy  j)r»'Ks  siiliiiocruis  fnr  ontwtu,::lif  tlicir  iK'ncCiis.  ;ind  ihnl  Ciiiiirrcris  slionlil 
iH;t:  (]c<Msivc]y  to  (■■llrl^  tlicni  in  tin*  iJitcrC'St  of  |1m'  fniljlic's  ri;;ht  io  kM!>\v.  [  nnw 
turn  in  questions  of  tllC  Seop(»  of  tllO  J)fOfcet"ifiu  f]|;i(  slionhl  he  ;ifior(h'rl.  To  (ho 
present-,  section.  I  di.^^fiiss  wluit  S{mmii  to  riif  to  he  the  l"hn»o.nnij<»r  iss;ies  (if  jK)!ify 
in  sli.'iiMiif;  sncli  protection.  Tlio  next"  two  soctinris  dciil  Nvilh  noeoss;iry  pnirodMr;il 
5<;ifi\Liiiji rds  Mini  ihi\  vit;il  issue  of  proem i>l; ion.  I'cspVrt i vely.  Tn  the  concUidini:  sec- 
tifHi.  ViM't  (K)  IjcIow.  J  rolnni  to  scvorni  iniilters  of  dcfjiil  \\:  c(}nne''r:oii  w  ith  the. 
liendinj-'-  Soiiiito  hills  tlinl:  T  inive  hceii  privilci^T'd  to  e.vMJiilMO. 

7.  WJfo  sJfouhl  he  })i'(iir(:irO 

I  hiive  .Spolcen  so  f;ir  of  *'iie\vsiiieji."*  ''reporlers.'*  niid  i>ress"  ns  thr-iiirh  !,h«» 
iiiejininirs  of  those  terms  were  Self-evident.  ''iVi  nii  e^:t^'n^.  iin\v  :ire  self  (M'ideni  : 
jMiil  to  11m (.  cNl'ent.  tlio  ceiitnil  core  of  jifrsons  reipiiriii.u^  '■<m;irossio7ml  iiiMifcctioM 
ejiM  lie  i^'isily  di'Scrihed.  Corlniidy  tfii'  shifF  repoi-tf*r.^  niid  tlK*  e(^ll'':rs  of  (hnly 
nc'wsiniifors.  flic  stnff  writers  nnd  editors  of  p(;rio<lienls  hjivhi;?  hrotid  ]iiJl'li<'  <''ir- 
ciil.Mlinij.  the  edilors.  ]ii'odneers.  tnnioinicers.  cnpy-wriler.ii.  n^sr-nn-ln iiiter- 
vi<'wers.  camera  crews  of  licensed  rod  to  nml  tX'levisUm  sliitions  eomo  iu^i.^unli-.ili'ly 
to  mim].  l^iit:  heyond  this  central  cure.  ilHIicnlt"  ])ro)ikMns  of  defiiilf ion  jirise, 

A\*ithoiji-  limlin?;"  diffc'n»nc<*s  siinicif^nny  solid  ir>  siiiM""*!"''  conifortnlile  di^tiu'''- 
ih^ns.  one  can  slide  rendlly  from  d^ii!ly  newsj>;iviers  to  weej.'lios  l!>  iiioiiiltly 
licrirdii'jils.  llience  to  re.triilar  series  of  iinmid)le!s  f^v  irref.TiJl;ir  .ionrn.-ils.  series  ef 
IiooInS.  and  finally  Pin,:,de  liooK?:  or'  tract.s.  One  can  slide  rrom  rnih! ication-*  of  ?:pn- 
eval  i^u-cn'al  ion  to  sneci:il'aiulien<-<>  imhiiieatious.  Mieiico  \{^  .irroiip  news]erlers  a:i<! 
lionse  oriraiKS  of  vnrions  sorts.  From  staff  rejiortei's.  one  can  slhli*  to  striiis:f'rs. 
writers  under  eoulrnc(-.  fn^e-lnnce  \\-i'ilers.  and  mere  hri.Ldi{-ey<'d  hi^pefiiis.  rr<-m 
persons  whose  h>'-lines  are  lionsoliold  nnmof^.  fo  ihrit-'e  'tvho  write  when  the  niOMrl 
moves  lliein.  fo  persons  coliectiiiir  material  for  nn  oid lined  lior.k.  to  those  \vJio 
exnect:  sninedMy  f  o  write  a  lior)k,  (he  rond  runs  on  witliotif-  clear  demarr-;}  ions.  Afl 
of  tliese  institutions  and  people  eoii(rilmtc  In  some  laoasuro  tn  t'he  «;rea}.  uneisrliric 
work  of  info'^miuc:  the  pvihM<'  i^hout  events  and  vit^ws  nf  niouumt-. 

Ye(;  diF<(  i  net  ions  siiivdy  must"  drawn  ?tlioi-l-  of  some  of  tlie  e:^trerncs  mi^niioned 
in  tlie  precedinii-  parajrriinh.  Tf  they  are  not.  a  proteelion  rn'i,:rinally  oonceived  for 
ohvirms  •'lunvsnu'-'*" — and  wliieli  fjis  T  slmll  later  indicaf(0  mi;>:|-  lir*  slrojit.dy 
drawti  (o  crivo  ?;ueli  lu'wsiueu  ample  froedom  to  function — como^  to  m<^a!i  n  vir- 
tual, end  of  ;ili  compulsory  process.  Any  p(M*son  niny  he  writin?:  a  ixK^Ic.  nr  ni.air- 
niuir  to.  Any  jrronp  of  i^ersnns.  lii-ou.ixht 'lAcreMier  hy  innoeent  or  criminal  desiirri^^. 
imiy  \\Q  coinninnicatini::  amon?;r  th(>mse]vos.  Of  eonrs.e.  oiieo  a7iy  te-d'  or  doHnition 
is  forniulatr'd.  tlio  persoTis  ciaiminA"  Wi^  honcHt  will  have  to  sliow  Mm  I  iln\v  n)o<*l 
it  "in  .irood  fftitli."  I>u(:  It  wonhl  he  a  ini.sfalce  fo  sup]  ose  (liat  ''irood  fiiith*" 
itself  can  su]>]>ly  a  suffjeient  derinifjon.  Tlie  qnesnon  renmiiis:  '"tcood  faidi""  what  ? 

Alrhon?:li  Tuany  differinji:  approaeh(»s  (o  the  definitional  prohloTu  are  possible.  T 
ju'cfer  tlio.<^e  u'hioh  focup  on  tliree  clmract'orist  ies  or  att  lahnf  e.s. 


Tho  i'W'A:  is  'i  ]it'rsnii  li.'ivc  :i  rtiiK-tion  in  Hhj  i^fidnTiii;:.  ifnK'i's>'iii.L:  oi*  dis- 
st'Miinji  Mug  of  iic'W.s—ii/  wiiidi  I  iiu,':iii  ifirnMiiatlon  ov  virw^-  ivlni  iii.i;  m  "1' 
|Mil>lic  iii!(M'('sr.  (ir  cDm-cni.  I  (!V(!lii(]('  llic  (.'oilis'tnrs  ami  liissi'iiiiiialors  n\'  oIIkm* 
siu*{s  (^r  iiil'oriiial  idii — I'mpluviiit'iiL  .si'I  Vrm's.  crcdii.  Imivaus.  ppisalp  iii  vest  ti;'al<a'.s, 
au(i  (h<.»  Wkr. — ln^caiisr  Ihry  fall  oiiLsiilf  i  lie  snun^  fit' a  i.Mui'tM'U  fur  \  [iv  idil'U*/^  riirlit. 
U)  In;  ianji'Micd. 

SccniKl.  1  U'laild  r(>i]i[ii'(!  thai:  (li<:  ilis.si'iiiiiiiil  [on  a  <.liss(>iaiiiaiina  lo  tJu* 
;:i<*ii(M'a{.  puhlic.  UMiis  b'tictus  (o  lao  to  draw  a'Huil:  i!i<'  ri^hl  liiu.'  Ih-\\yoim\  vuntril Mi- 
nors fo  |)id»lic  awaiH'in'ss  and  ih.'i'.sojis  wlm  jiicii-cly  (•(aiiMiiirui-aU*  wiihin  souiu 
dostsi  iii-ii'i'oiip,  nuaisiiiJir  on  ilu'  "ii^iTU'i-al  pitldii:"  I  <lo  nnl  nwiwi  l'>  t'xclndo 
proU'clinii  t>f  spreial-iidtMM^sV.  i)ul>li<-at  itnis  .(nia.iiaxincs  Tor  anio  InitV.s  ui*  nmvio 
Tans.  Tor  in-stanro)  (ir  of  sorin.'  kinds  of  honsi'  rn-Lraiis  [(•(>] !(>j:<'  nrwspiilM'i's, 
j»(>lil  i(ial  ]>arly  ncwsltil  ti'i-s.  Uhcrly  l.oljlty,  llio  A.C.  i..b'.  .\ews,'»  wldcii,  allli<Mi;;li 
piil»lis)n'd  hy  jmhI  \hv  nu'inlicrs  ol!  a  pai'lieidai*  -ir^Mnixalion.  jiro  ia  l'a<;t; 
atjcfssililc  to  sif4:nili(ranl;  nnndici-s  oT  pcr^^ons  mirsidt,'  Ilio  (H'^anizal ion.  I-tnt  !  <iu 
Uican  to  i'Xcln(1<>  pnhlii.'at  ions  I  lia  t.  iiy  lli(>  niaaaiTand  vohinic  (d' t  Indr  rircidai  ion, 
aru  as  a  praclica!  n.iaUor  iindtcd  to  cMinsnniptimi  hy  Mk'  incndn^rs  of  smn*' 
])ai'Licniar  ori^Jini/afion  or  cliqnc. 

In  III  is  rc^Mi'd,  I  think  it:  wise  to  avoiti  rii^itl  and  arliticia!  losts  oi;  x**iH'i'alil.\" 
(d'  (lisstMinnat'iMi- — ciix-nlalion  V(dnni(!  li;j;*nres,  jiaid  cin."alaiion.  vie. — \vlii<di  wonki 
nnnocrcssa i-ily  disci'iiniiiato  a.u'ainst:  jntlilical ions  for  smaEI  coiinnnnit ios.  a^^ainsi: 
sl  riiL^L^lin^^  youn;^  pnldit'atiiai.s,  and  iiji;atnst:  pul)li(r;uious  whoso  inaiuuT  oi:  civen- 
lat:i()n  or  linanL-iii^  dot.^s  iiol;  lit.  I:lic  common  molds.  J.)issondnati(m  "in  ihi?  ^I'licral 
pnhliL'*'  iMigfit  to  jn*ovi(U>  a  workahlo  t'nongh  test:  wiilnait;  I'rocnisN/an  siiciriJica- 
timis  oi!  Viu>  aniuuut.  or  nuMliod  ol:  suf.-h  disscnuiiution. 

Finally,  tlio  dissi'Miinat ion  siionld  he  rcMinirL'd  to  Uv  a  j't.',i:nlai'  <n*  piH-indic 
dissoiiilnatton.  Hnt.-c  a;5Miu,  I  soo  no  nm\  IVn-'ri.iuNd  stainhirds  licro  <sncii  as  ihijsij 
diMuamUHl  ror  1  In*  inaint.LMiaiirc  of  s('(!ond-{:lass  njaidn.i:  iir}vi]r;;i's).  To  tin; 
<:(mtrary,  I  sut^  tn'cry  reason  lo  avoid  discrinii mil  inns  nnndatcMl  lo  IIil'  ron- 
;i'rossi<ni,U  p\irpos£.'  oi;  i)r(ano( in.u'  lUwv  n\'  iiirorn\alioii  to.llKi  jaihlic  throu^iii  all 
avatlablo  oharinols.  some  assurfUH.H?  has  to  In?  provided  that  what  is  Jiivoivi'd 
is  in  fact;  ji  part"  (A'  llial;  tlnw.  Intonfion  1:0  wri.U'  a  Innik.  an  ariiclc.  a  i»auiph]id — 
ovi'ii  whei-e  tin,'  ia  lender  lias  Ije.ijiMi  in  wrife  (n-  whcri'  lie  has  previously  writ  I  en 
(H'  imblishcd  anottier  bnolc  or  article  or  iKirn])lih't:  mi  a  less  than  re^rwlaf  basis — 
appears  to  ?no  l.o  he  an  iiisnnicienh  assnruneo.  K(^gnlarity  or  periotliciiy  i>r 
dissmiiinatioM  is  Ixtlh  a  more  rckivani:  and  a  more  oiijcfai v<'ly  a.st.'ortai.nahU; 
iinIic'ut;or  ol'  pa  rti<  ij)ai ion  in  the  jn'oct'ssi^s  hy  w.liieli  tin?  pnhli:!  is  info^aned.  , 

Should  prnicrt}o)i.  r.rtcnd  hnjotid  cnjifidrni ial  HfiKms  (Uid.  source  r(lathf}i.'< 
In  I'asrt  (A)  of  Miis  Slaft'nient-.  I  atlenipt(M|  to  ideiitil'y  tliosovi'ral  di.^tliij4:idsli- 

ahlc  alheit;  interrelated  harms  \vrt^aUe<l  uimjh  tho  jwess  hy  nCrU'SMK.'ii'.s  .'^nl)pu<»nas. 

Tlic  qiieslioii  now — and  it;  is  ii  ciMdra!  (incstlou  in- the  clraftinj;  of  iU'otee(iv(? 

legislation^ — Is  Imw  liiany  and  uiiich  <>\'  lliosi'  harms  .slaadd  <.N»n.t;j-ess  nnderlalce 

to  pj-cvt-Mity 

I  hoiriii  hy  stating:  (.•xpli^*it:ly  wluif:  l*arl:  (A)  imjtUed  :  that,  in  my  judi;mri\t, 
hy  i'ar  the  u'roaicst,  iivil  nT  i»r"ss  snh]»oona.s  is  their  desli'iicti\(:  in)ifact-  upon 
contidential  sonrci;  relationships.  (Seo  ])JK  4-13,  }ii(}>ra.)  Thus  I  assnme  that  if 
Oo\i!i"n's;-;  is  goinij;  to  luj^i slate  any  proieotijjii  at:  all  I'or  iiowsnieii.  ir  will  first; 
and  I'oremost.  le.LjislaWi  lo  protect:  I  heir  fonlidential  soiirees.  Adeipiato  protec- 
tion oT  contideiitial  sources  roipiircs  more,  of  eonrso.  than  t(»  jn'oliibit  imjuiry 
into  tlicir  idi-uiiry  I'sco  i»p.  10-11,  suiirn)  :  it;  rrtpnrcs  more  than  (<>  Hirhid  the 
<'Ntrac.tit)ii  of  what:  llicy  have  exjilicitly  rol<l  a  news'man  "not  for  p\ddication" 
(see  p.  V2.  sHfint)  :  and  U;  ret  pi  ires  lhav,  in  somo  cas(*s.  even  wholly  and  patently 
non-confidential  niatt<'rs  he  shieUl(Ml  in  ord(;r  to  shi<'ld  eonlidcnlial  ml(^s  (s(»t* 
J).  .13).  Not  111  n^^  less  is  ani])Ic  for  (lie  pnrj)OSii  than  hroadly  to  jii-oscrifK'  any  and 
all  <M)fiii)elled  <1isc]o.'^nres  tliat.  wonid  reveal,  (w  imi»nif  c(jnti<Ic'ni ial  ass'K'iaiions, 
relatitjiis,  soiirc(^s  m-  information  of:  any  sort  in  any  way.  ■ 
lieyond  tliis.  eitlier  ov  both  of  two  extensions  of  protection  miiL^ht  be  made. 
'J'lie  Jirst  is  to  allow  the  same  Uiiut  of  sliield  for  all  sourceis.  wii-.-^^iier  <»r  imt. 
confidential.  This  extension  is  jiisti liable  jJriinarily  l>ecaus(.'  of  tin*  ;?Uli(ailtie.s 
both  ol'  defliiinj.^  and  of  litijL,Mtlny:  what:  is  ''conlidtait ial" — particularly  in  a  woild 
of  eoniplicat.ed  re.latiou.sliips  whero  the  very  facts  tln\t  imvo  to  1)0  adduced  to 
establish  conlidentiality  may  tlicn^selvos  bo  confidencial.  ^Sco  p.  3  2,  S}i})r(i.) 
,  Tlie  extension  also  commf;?tds  itself  l»ecanse  what  is  really  wronj^  with  ini])airinLj 
''conlldeuti'al  sonvces  is  not,  tliat:  conlidencos  are  impaired  Init  tliat  sources  are. 
AVIiib^  it  will  not  often  liai)ijeii  that  a.  non-coniidontial. source  would  be  imx}aired 
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I»y  cniiipcnt'd  Ui,<(;lnsiir(«,  this  iiuiy  smiicl  iiiU'.<  (Krtir;  ;iii<!.  wln-ii  lis  nrcii  rri-nci'  is 
siilllcii'iilly  (Icinuiisl  riiliMl.  il.  j-liitiild  In-  nvpidrd.  'I'ln-so  ;ir-iiiinMii>  miiUr  u  very 
stuuii:  CUM'.  I  lK>lii*v(',  /■  1- (^vl^'^<IiI^.i;•  |'r«/UrJio!i  licy^'inl  <.'(>iili<l<*iJl  i.'il  s</iH7/cs  .-ill 
(>r  n  ni'\\'.<m:iirs  s<jnr<;cs. 

A  sprojhl  .-nui  hrojHler  iM'<sil»lr  rxlciisioii  Woiiitl  be  lo  i)i*ohM:U  in  ;ul(lili(iii 
.sonr«'»',<.        ol"  Mio  jnj"oj"Ju;n  iiuj  )lj:ir  Ji  n.'U>in;iij  '))>!:iiMs  in  iJjr  Jinp  oJ"  duly, 
'.rill'  jvisiiiii'Ml  inns  I'oi'  prnltrl  in.u'  "wovU  prodnri''  indvjirndi-n!  ly  of  llu?  iniiKM-t. 
(d*  lis  disclosnri'  njHin  snnn-"  n»i;iiiuMS         (I)  Ui;d.  llii'  csirnl,  fil"  liuiV  impMrl 
is  nndn'y  dilliridl;  to  Msccrljiin.  iind  {:t)  uint  iicyiMHl  :i  ny  ))nd>lrni  ol" 

sonn.M'S. 'liie  h.'irni  done  l»y  ju'css  snbiKn-nji's  In  ilie  indcpcndcin-c  ol"  tin'  pn'^s 
(pp.  M-IT.  sunra).  ami  tlu^  tiosis  ;ind  bnrdi-n:^  which  snt:li  snbpocn.'is  iiuposo  niK^n 
\hv  p^^^<s  (sec  pp.  IS-lM),  sHnra),  ioii-cllicr  wilii  llic'u*  :ilU«ndjinV  i>n'ssnn's  for  s^'ll"- 
ciMishorslnp  (sim.'  p|».  'Ji)-SJ.  sniu-n).  \v;irr;Md.  Ilio  pro)dhilinn  n\'  cssrnli.-illy  mII 
Iin-ss  snbpoi-n;i.<.  I  svonid  .^'o  llii.<  Tar  niysolf,  a li hnn;;"Ii  1  can  pcrllcclly  well 
aiM'recialc  lliat,  many  won  Id  lie  rclncianMd  d(K^<i. 

l»oj-)ia]>s  a  middle,  posilion  ri'^rardin^  ]>rotci-Ti ion  ol"  \vovk  ))n)tlncl  is  pnssildc. 
'I'wn  snoli  nwddlc  posifions  appoar  lo  lie  ciulMMiicd  in"  -Jcvcral  of  ihc  pcndin.u" 
S<'nalc  bills.  <)n(»  (in  a(hIilion  to  jtntvidin.u'  conii>rclicnsiv(»  itmirclion  oI"  sonrcos) 
wonid  in'ofccf  work  pHMliN-t:  a.uainst  invcsti^radvc  snbpf'cnas  Inil  noi  ji'dicial  trial 
snb]»ocnas.  Tla^  oilier  (in  addition  to  pVovidin:^  conipveluMisive  protect io\i  of 
sources)  wonld  in*(tt(jel;  nn])nblishe<l  W(»rk  ]H'odn(^l,  bnt:  not.  pnlilisbed  work  prod- 
wef.  aji'ains't  aM  snhpn(»nas. 

If  W(nv  product,  is  not:  to  be  completely  pr(»lecled— :is  1  think  it:  s'honld  Im*— 
tlien  the  lirsl  o:"  tUest>  t.wo  middle  ]>ositi(His  scenes  te  nie  to  he  a  very  sensible 
oompronn.se.  'Die  id/ini;ile  (iJ>.iect.ive.  a  Her  all,  is  i(j  .sh-iko  :i  vv()]nn-  balance  ho- 
tween  jn-es.v;  freedom  :ind  the  m.'cds  for  (romjuilsory  process.  For  reasons  I  have 
alnsady  described,  invest i.«r;it.ivc  snbp<teii;i.^  ( iMcliidiiiiC  ^M-aiid  .jury  subpoenas  .and 
judicial  pre-trial  snbiMwaias)  t  Urea  lea  markedly  p:rcater  harm  to  the  pre.sy  [ban 
do  .judicial  trial  snbiioiMias  (see  pit.  J^I-.'Ki)  ;  and  tin?  needs  for  m^wsmen's  e\'idenee 
in  invest i;:at  i<ms  alstt  seJ'in  lo  bo  less  than  the  needs  fur  sne'h  evidence  in  cniirt; 
trials  ('so(.'  ]M>.  -o-iO.  sunni)-  A«-{:ordin,v:ly,  to  disallow  jircss  subpoenas  in  invesli- 
jralive  slajies  .'i\id  in-oceediiiji's.  while  a!h»wiii;r  conrt.s  to  issue  trial  subi»tn'Has  for 
work  ])  rod  net:  (if,  but:  oidy  if,  sources  are  not.  fh(>reby  inip.airod)  strikes  the  ba.l- 
nnce  in  an  accei)table  fashion. 

T  am  afraid  t.lnil'  T  canmtt  say  the  s;iino  for  lh(i  s(M-nnd  pru])OS(!d  middle  jio.^ii ion. 
Drawing:  the  line  between  iJublished  and  unpublished  work  product  makes  liiile 
sense,  so  far  as  1  can  see.  All  of  the  re.asons  for  proieeiiiiiL:  w<»rk  ])  rod  net:  f\i  all 
(press  indepennlence.  ftn»  costs  antl  burdens  of  subpoenas,  self-eensfk-ship.  see  pi>. 
IS-'iL^.  siiiiHi)  a]>i>ly  etpi.'dly  to  both  chasscs  of  work'  jirodncf.  And.  ind<'ed.  the 
liiiblished/unpnhlislKMl  line  would  ac(n:illy  liei.uhten  the  da n^rer  of  self-censorship, 
for  nhvimi.'^  reasons. 

S.  S^hould  Ihc  Drohvlian  hr  "(tualfffed"  or  "nnqualifi^uV' 

Much  of  the  debate  nb(mt.  the  sco))e  of  jirofocfion  Jo  be  afl'oriJed  newsmen  com- 
monly centers  on  the  (piestion  whether  thiit  proteci\(»n  slnndd  b(^  ^Npialit'ied"  or 
*'iinuu.'ilitied.*'  \ht\h  tlie  <^mI^hasi.^■  this  (picstion  and  the  labels  ns(Ml  to<l(>bale  it 
seem  to  me  unfm'tiin.ate.  Tln^  em])hasis  is  unfortunate  because  il'  distracMs  atten- 
tion from  olliei'  etinally  inn)ortan!.  <tnesliuns  niiclndiu};:  lln^  two  (iiMNtions  just 
discussed,  and  the  two  ik^xI;  to  lie  discussed).  'The  labels — •■(pialitied"  and  -un- 
<pnililied"— are  unfortunate  beeansi'  (pialilication  is  a  matter  of  de.u:re<>.  not  <'f 
kind. 

To  say  that  a  man  stands  for  a  100  pt^rccnt  '■nmiuantied"  (tuifUnnf/  al*i\*Mys 
makes  him  sound  ri^dd  amV  unrea.sonalile.  Yet  nften  lie  dilTers  liivlc  l'r'>m  the  man 
who  would  re.Mcfi  ilu^  siimc  I'esnff  in  OH  p(M'Ceut  of  the  same  ca^'cs.  In  f;ict.  bis 
<>b.it»ci  i  ves  may  be  exactly  the  same  as  tlmscof  th(>  Oil  percent-  ma.n.  'i'lu>  dilTereiiee 
■/nay  he  Ibat  the  "nmpmlified*'  pnsitioii  ciMiiinends  ilself  jn  him  as  more  workable 
ami  ellici«Md  than  evjjeudiie-C  a  v,rettt  dea^  ef  \»fforl:  to  adu\iiusfer  a  *Spiaii(icatlon" 
wliieli  aceoniils  for  tlio  result  in  (Hdy  1  ijcrceut  uf  c.mscs. 

In  any  ev<ail.  tlu^  100  pei-eent  ''inHiualified"  nnn  and  the  Oi)  i^ei-cent  **(pialilh*jl"' 
man  ^re  an  ;nvfnl  }ni  elo.si'i'  in  each  other  Mian  ei/her  of  fh(*m  i.s  \if  n  :M)  percerii; 
"qu.'ililied"  man,  ^u>twi(hstandinu'  th(Mab(»ls. 

Wo  mueh  for  j^liilosophy.  The  point.s  1  am  maUlny:.  obvio\isly.  are  tW(K  Kir.«<t.  yon 
do  mit  lia\'(i  to  eoucliKlo  tliat  in  ikj  conceivalde  case  under  iho  sim  ^^•ollld  c<jnj[ad- 
si<m  of  a  iHiWsman's  testimony  b(»  warrant<»d.  in  order  to  (»xeniiit  liim  •'inujii.'ili- 
liodly*'  from  subiKvua.  You  may  nKM*(»ly  coueludo  that,  the, risks  and  (!r»sts  of  (|nali- 
fyiiij:  the  exemption — iiicludinj:  the  very  substantial  costs  <»f  liti.i:afin.ir  the  se<)]Kj 
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Die  ••(ii}!ililic;i!in;i"  in  many  liiucs  (1m'  ntuiilicr  ni'  cns'^s  lliini  will  ovi-r.iunlly  he 
rnniul  In  I'.-iii  williiii  n.al  ••ijiialilW-ii  inn"--  I'a  i-  mit '\<ii:)i  llic  l:''n"!its  (•:"  pirki  Jiu' 
M  ViWlv  M('V>'iiH':t'>;  cvidi'ia'''  in  a  U'w  casi-^.  >'c:'iin  l.  Jaiu-li  dcin-uiU-  mi  wliat  kind 
ami  how  biu  nj'  n  "<jiialiiicai  inn"  yon  a  iv  laikiiiu-  ahniil . 

.'I'wn  scl.^  or  (iisiiJK'lii'iis  yotaa  l<i  inc  ii-^'criii  in  aiiiirniiciiiiiLr  ilu-  (jncstinn  nC 
''<|iialili(:alinM.**  'I'liii  iirsl  has  in  (h)  w  ilii  whai  kind  (.-f  prnhM-i  inn  is  Ic-inLi'  'imil'" 
lied:  spcuiliciilly.  wlu'llicr  we  arc;  cniisidci'iii.v:  (inalil'yiii.ii'  \hv  "snnivc"  in-nlccl  inn 
ni'  tin*  "W'iU'k  pnidnrM,"  prnlccMnn  (sci-  pi>.  •)(»-  . "p.  .v/f/>/v/  i.  'i'lii'  sccnnd  (•nnrci'iis  iin: 
i\n\n\v.  ill*  Ific  ()nalid<'al  i<ni  ilsrll'r  nanioly.  NV'licl  lua*  il  is  a  <iaa!i/i('an<Mi  (sMrli  :is 
"vinlrnt;  (a'inio  cases''  ^a*  "nalinind  sctairily  casi^s")  wlmstJ  appiicaliility  will  \a> 
fairly  in'('(ii(;talijo  at  IIic  linic  rcpnrini'  receives  llie  inr<irnial  inn  s(ai.uld  In  ho 
snl)p'(ena*d,  nr  ra)  hia*  a  fpJali/ieal  inn  (sneli  as  "nn  nliciaialive  snni'ce"  nr  "nveiTiil- 
in.v'  inilinnai  inUMvsi")  wliose  ap]>lieal)ili1y  will  noi:  ordinarily  l)e  so  pre(lie(Mi)lt:. 

I  llnnk  llml  aliaelnnir  any  iinijredi(M;d>le  <pia!ili(ra  1  inn  in  s(nirce  jirotvelioii 
wnnh!  1)0  Idiildy  niidesii'alrh*.  Sinee  lln.'  s(»'.iree  eann<a.  Unnw.  nl  tin'  time  lie  lallxS 
(oi-  elinoses  ii'»i.  to  talk)  tn  a  reporter.  wlnMher  \.v  w\[  the  (pialilieat ion  is  jirniiijjr 
In  (M)nH'  into  play  wt  snine  rulnru  <late.  ilie  erre<'t:  ni'  lids  kind  nf  qinililicai  inn  will 
]ik(dy  1)0  very  I'n'nadly  and  drastioally  to  slide  the  Ih'W  nt!  int'ni'inat inn  t'rcaii 
stjurees. 

'JMie  attaehnicMd:  ol:  J'elati\'ely  predict  a  hie  qnalitirat  intus  to  Siairei-  lU'oteciioM 
.liives  me  soniewiiat  loss  tri.inhle.  partienlarly  if  ITiey  are  narrow  ennn.Ldi— sneh  ns 
"Mil  Innninojd;  dan.J4er  n/'  jN>rejiin  a^^'.^iressinn'*  nv  *'ajj  iinmine/i/:  /hreal  /o  hnnnin 
ril'(.\"  IJnt:,  on  hal.'ince.  T  w(add  reji.'ot;  all  of  snch  (innlifieafions  that:  I  have  iiear(i 
p rn] )osed  nr  have  tried  l:n  fnrnmlate  niyself.  i-'nv,  the  eas(>s  in  which  tliert;  seems 
jo  he  the  most,  need  (d!  eomj)nlsnj'.\'  jn-oeess  also  tnrn  ont;  t:n  he  the  (.-ases  \vinM*e 
oompuIsiM'y  proeess  \Vo\dd  most;  likely  dry  np  sonrees.  and  the  cases  where  llie 
dissiMnlnat inn  of  infornnilinn  fo  tin.*  pnhlic  is  also  nuist.  \'i tally  iuhmUhI. 

lM\hUc!{dinii  UircMijih  llu^  news  media,  of  an  imnuneut  lhreal['  t(»  human  life,  for 
ex:;-.np!e.  will  tit:  least"  allow  some  steps  to  he  la!<en  (aih(-ii,  a<lndttedly,  nnf  always 
llie  inosl:  (effective  st<.-ps)  fo  av(n't-.  the  threat".  J*nl:  if  J'ear  of  eompulsory  process 
slnps  ni»  Hie  sonrcc  alto.irether,  there  is  <ihvionsly  nnihin.L:  to  prevent:  liu'  liireat: 
frnni  li(;cnmini;"  an  achnilif y. 

'.rh(!  issne  in  fliesi^  eases  is  nnl.  easy,  and  it'  is  nmde  no  easier  hy  the  deepl.V 
enintional  cona^rn  I'liaf-  anyone  naturally  i'eels  when  falk  tnrns  tn  matters  oIl 
Innjjan  life  or  Joi-ei^Jn  ;j.L;:j;j'e.<si<jn.  Xeverii.M^less.  my  own  view  is  Ihnf.  ''.soni'oc" 
Iiro((.'Ction  is  Inaterleft:  nncpialilied. 

(.)\mlttic:d i(Ui  of  "W(n'k  prndncf  prolcclion  miiilit  he  \'.\\'  ninr(!  aecepfahle — 
dependi:i;i.  t(.>  lie  snJ'e,  npon  tiie  senju*  h(»l,ii  the  (irialitieafinn  ainl  the  iJrnl(M-tion 
ilself.  fm;  example.  Mie  "wiu'k' prndnc.'! '*  pi*nt('<*(i<ni  is  lindted  to  invest  i.iraUve 
slater  and  proccedin:»;s  as  ojipifsed  to  (I'ials  (see  ])p.  '1^1-50,  .tupni).  then  the  case 
for  any  qualilieiit  ion  heconies  weii ker. 

Wliellier  a  'work  prodiiCL"  (jiialiticiUion  is  predict:! hic  oi'  iinpredictnl»h;  (in  (he 
sense  in  which  I  have  "dsiul  those  tcn'ms  fo  make  liftle  ditTerence.  'IMu*  <|nes- 
tion  is  wliefher  if  can  he  di'afied  sniruaenlly. narrowly  to  aPnw  some  specilic.  ini- 
ji./r(an<  need  for  eonipidsoj'y  pvocc  to  !k»  me/,  winioiif;  inn^'dy  Innvleidni;-  ihc  press 
*ir  threaleniiiK  i':K  independence.  1  say  ''.specific,  iinnortnnt  need*'  ndviscdly, .been n.sc^ 
:lie  hnrden  of  juslifyin^c  n  proposed  (pialilicat ion  i.t  the  *'\vorl\  proihicl"  ijrotoclion 
slnaild  he  plneed  iivndy  n]-)on  the  proponent  of  that  Qiialilieation.  'JMns  is  so 
simply  hecanse  the  ndniinisf ration  of  (in}/  (pia Vi lieu t ion  entails  somo  costs:  and 
in  th«»  in'esiad:  eontext.  i)ai't  of  the  costs  entailed  will  Inive  lo  eonic  ont  of  tlio 
resonrces  of  the  press. 

I  do  wanl;  to  make  one  ln::;t  point  before  leaving  tlie  snhJrM't:  of  "(pialilied"  find 
'•uuquardied"  protection.  It  is  sometimes  nsstn'tod  that  '•qiialined"  protection 
is  woi'se  than  no  protection  at  nil.  This  nrfjcnmont  Ims  Ikmmi  advanced  by  both 
]n'o(ai^onists  and  antaironists  oi'.  newsmen's  protection:  it  is  a  way  of  ereatiniiJ^ 
an  ''either/'.)!''-  i.ssiie  '.vhich  both  sides  hope  that  they  will  win. 

'J.Mie  s!il>stance  of  the  ar^^umeiit:  consists  in  exaggeniting  the  observation  lliat  I 
made  a  few  pag(\s  ago;  that  newsmen *s  S()nrces  will  \v>i-y  oflen  be  iimvillinir  to  run 
the  risks  of  disclosure  nnUer  a  "nnalilied"  form  of  protection.  As  yir.  Justice 
AVhito  init  it  t.'u*  Brinic:hur(j  ca.^e:  "If  newsmeir.'<  eonndeidial  sonre(»s  jii'e 
sensitive  a.s  they  are  chiinied  to  be,  the  prospect  of  being  nninasked  wlnmcver  i\ 
jndge  deternii'.ies  the  situation  justifies  it  is  hardly  a  satisfactory  solution  to  the 
prohlom."  (408  U.S.,  at  702.)  Notice  that,  the  argument  applies  only  to  unpre- 
dictable qnalifications  of  "source"  protection.  It  doe.^^  not  vetinire  an  "oit her/or" 
approach  {o  tiie  entii*(J  press-snbiMieim  problem.  lOiMier  {a  )  predictnbb^  (inalitiea- 
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\'u>\\)i  .  :*  ••suiiiTcr*  juMJlcr; ton,  (»r  iin.v  sorts  ;/.»*  ijnjjJilicnilons  of  "vou-k  phmIikM** 
pmiciM  iniK  niMV  he  iii;nh>  willioiii  <»in*<MUit<'rinL^  il.'c  .'ii-jj:iniM'nt. 

As  for  I  he  ((-.iiMlr.-i 111  in  wliicli  lln*  ;i r.^nuM'Ul  I.iis  tin;  nn»st  <-luut,  tn(»  ninUc 
my  })o.<itiun  ;il>s<)liil{'l.v  j  })iOj<!V{)  UjjjI  "s(Min.'(}"  pn>|rc(       slundd  lie 

iin;|ii;ilili<*(i  :  .'intl  I  jki r; i»-n):i rly  liclti'Vo  tii.'it  it  slmuM  no;  he  itnnlil'MMl  hy  nnpnMlH-- 
tuhlu  (HUililicalious.  I  Inivo  nol;  Uk*  slii^lilcsUlonbl.  tlnit'  "simrcc"  i»n>t<M-tion  whU-lt 
is  sn l»Joct  to  nniM-i'(lii'i;il>l(!  (ju:ilirn-:ij  ions  is  njuclj.  inin-Jj  )<'ss  olToinivo  in  j)/*os(M'v- 
in;:  iM*fs,<  riMM^ltvin  nnd  l.ho  pnl)li':'s  rif^liL  In  iuiow  tlian  is  nn<in:ijili<Ml  "sonrcc" 
proit'c; ion.  r»ul  I  r<'J(»ct  ;is  nlh^MlicM*  wron^  tlnj  nuli(»n  tlnil.  "sonrcMi"  pn»l(M'lion 
Hnlu(M-t:  to  nniirodiclnljle  iinJiIi^'^'Jitiojis  is  worse  no  in-oioc(i(»n  .•!(. 

Vor  Mil'  Tnci  is  ihni  ;niy  tlcLcri'p  oi'  i»rolc('lion  \\iii('li  is  j^ivcn  ni^wsnuMi's  sonrccs 
will  r<'sn!l  in  some  uvl  ^^•^iM  of  inforninl ion  llow.'ii.i;  t<»  ncwsnicn  :in(l  Mumici;  fo  llu? 
pnljHc,  Kvcn  i\  <;u:iliti(Ml  protiMMion  will  (iccrcnst!  lli"  nuni}»<»r  <tf  pr<*ss  snl.iM*n5\s 
tlml  ;ire  issnccK  ;uh1  jirobnhly  nlH(»  the  visihilily  of  tin;  pn.'ss-siihpocmi  tlircnl  lo 
s(.nrcrs.  'I'iiis  is  tin.'  rciil  h'ss  ni  lo  lu»  drawn  from  Iho  liisiory  (»f  the  <l.'iys  I)rf<fn» 
Jh'tnrJmrf/  (seo  pj).  .SS-^JO.  supra),  ns  Jnosi:  (»xp(.'ri('n(.'<'d  working-  jonrn:Uis(s 
t('ll  .von.  What  they  i(jld  rrofcssor  lilasi  in  V.)7:\  iixp<is(»s  tin' "I'itln'V/or'' ar.irniiicnt 
for  llu*  d(»l>at(M**'-  trick  it  is;  "tliat;  lln'y  wonld  he  lKi]ipy  to  acccdt*  to  more  (inalili- 
<-ations  iind  cxi.M'jit ions  in  Hm'  W(»nliji;4'  of  ;}  jjri vilo.yv  M*  /he  pro)»a)iili(y 
then'iiy  imn-i'astMl  tlial:  tlu'  Supri'me  Court  wo\dd  rm^!^^i/.l'  tln»  basic  jn'-inriple 
of  a  nowsnians  prjvilc;^'."  (\{\} 

(III  'iiiK  Ni:i:»  i-oit  i'iu)C'i;i)i;iiAi.  sai'I'CL'akds  to  maicm  tiif.  i:xi-;Mr'rii).N  ki-fkc-tivk  i.\ 

Thi-on^j{oi;<  ihis  Slalcmcnt,  tluis  far  1  liav<j  assunuMl — as  virtually  oV(.»ry  dis- 
cussion <»f  pn»liH*tini;  newsnuMi/ajrainst  snhp(>ona-i-(anp<»lh'd  disclosniM's  assumes — 

lliat  I  he  liasic  insl  rn  meat;  of  i)rol»»L'l  ion  on;,dit.  to  bo  a  a  (n*idi.'n!.iar.\'  "])rivile;;o**  

that:  i<.  a  v\-^ht  ol:  refusal  to  answ(;r  ( pais t ions.  Hai-li  a  ri^lit;*  of  refusal  t«i 
answer  queslions  is  an  eN^-ellent  slartiufc  i)oint:  for  the  i)roteclioii  of  uowsmea. 
3^ut  it  is  only  a  starting'  poinl.  Wit  hout;  nuu-o,  t  he  j)ro|(»eJ  ioji  wJiieJi  it  ^'ires 
is  padtetieally  incomplete. 

To  deuioa.stratd  why  this  is  so.  J  must,  rt'fer  back  to  tAVo  earlier  p(»r<ions  of 
my  Slatcment:.  One  deserib(!s  the  in'ocedure.s  Ijy  which  subpoenas  aro  customarily 
issued.  (l»p.  ;V1^;^G,  ,^iuira.)  The  other  ile.s»n-ibes  the  cohit.s  and  burdens  iavolveil 
in  li.irlithi.ir  a  subpoena  one(;  it  him  ^eeii  i.ssue(,.  (I'l).  I.S-l!:!,  .sw//Jn/.)  Let  uie  ad<I  a 
few  atldilioual  relevaut  faels,  a a(;  ; hen  examine  how  the  presK-.sn))poena  prom^^s 
wuuUl  operate  if  Congress  jn'ovided  aew.smen  nothing  more  than  ovidenliary 
l>rivih'^^». 

.  The  facts  are  relatively  si  mid  e.  To  lM';;in  with,  many  law  vers  serve  suh- 
jKKMias  u])ou  witnesses  only  on  the  eve  of  trial  or  of  ii  hearin^j:.  T.-irLlv  this  n»sults 
from  the  last  minute  plauniu;x  that  is  eharaettu-ist  ie  of  attorne.vs  carryin^^  heavy 
•case-loads.  Partly  it  n^sults  from  the  faet  that  eourt  ealemlar.s  are  ti  sliaiahles. 
Tarliy  the  problem  is  iKicklogged  j)rocess-S(irvers.  l*artly  ii:  iucousiderateness  or 
the  belief  that  wit,nesses  ean  easily  rearrange  their  schedules  to  :ieconuno(hit»^ 
n  court  appearance*.  AVluitever  the  eaust%  eleventh-hour  hJubpowms  are  the  rule 
fin»l  not  the  e.xception. 

This  is  c:ert;aiidy  true  of  new.smcn's  subiK)ena.s.  The  suhpoemi  that  eonimonced 
the  Caldwvll  liti^^atiou  was  .^ervod  on  February  2,  returnable  Fobriiarv  -J.  In 
,1  ease  I  handled  only  v(iry  receuW.v,  criminal  trial  subpoemis  were  served  on 
two  newsmen  nt  5:0*J  p.ui..  Friday,  eallin;,'  for  their  ai)pearniiee  iu  court  tin* 
followinj?  .^ronday  lu orji in;;*.  I  have  seen  ease  after  case  of  tljj.s  .sort. 

In  the  j-rand  .inry  room.,  several  different  things  may  happen!  The  newsman, 
\ni  rep  resented  and  confronted  by  tJiti  ju-oseon  tor's  qnost.ioninf;,  may  disclose 
matters  that  the  Newsman's  rrotection  Act  entitled  bim  ta  witbliold.  Or  he  inay 
be  asked  no  iiner^tions  e(»vered  by  the  Act.  Or  he  nmy  be  asked  such  questions 
and  nmy  elaim  his  privilc.^'e.  lu  any  of  these  three  instances,  the  i)roseciitor 
may  decide  not  to  pursue  llie  nmltor  further,  and  may  excijs(i  the  Jiewsnian 

Xext  (he  ^;rand  .iury  returns  au  indictment:,  willi  the  reporters  name  en- 
dorst'd  on  :t  alonji  with  the  names  of  other  ^viluesses.  (This  is  not  Ihe  only 
way  in  which  it  miji,dit  be  known  that  the  reijorter  apjxiareil  lu^fore  the  ^'ranll 
.iury.  but  it  is  one  of  them.)  What  impact  wi'll  these  proceedings  have  upon 
tlie  reimrter^s  source  relalionshipsV  The  re))orter  mav,  or  li(»  mav  iM)t  inve 
implicated  his  sources  in  the  grand  jury  room.  lint  either  Iwav, 'the  sojirces 
^vliI  not  Un(»w  what  haio^cned  behind  those  closed  doors.  All  that  they  will 
know  is  that  the  reporter  was  subpnenaed.  appeared  and  testitied,  and  aj)- 
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l.aiviillv  satislii'il  tlie  in-osi'fiii iug  Mllonjc.v  nin]  llm  };r:im}  jury,  since  iio  wji.s 
nol;  <.'li;'«r;:LHl  wiMi  (joiiliMiipt.  TIjuii  Mio  ju^rjiiid  jury  ruhinifil  imliL-tiiiL'iil— 
]K.'rli!i]is  Jij:;uii.st  omu  of  tliu  ruporUir's  souroi's  or  .suiin'Oiiu  (jlodu  to  liiiii. 

I  Jut  U'l  u.s  M.ssuuiu  llj;it  lliu  liWrooiUiii^^j  (Jo  nut.  tnkv  this  ivuirsc,  whWh  vouhi 
t]t'stn»y  tlu*  icporliT'.s  source  rohitions  Mitiiout  more.  Let  us;  ;i>^.s\inie  tliut  the 
rriMirior  eininw  ;i  priviU'jxu  under  llie  Xe\v.simins  I'roteeiiuu  Aet  and  Uie 
I»;-usef\Uor  (KM.-itle.s  lo  ehnlleii^x*  Ihf  vhuiu. 

The,  rciportur  is  lorUiwilli  taUeii  into  court  Ifefore  tliu  lirst  MV;tihil>le  judjre. 
Witlj  his  lawvor  present  /ur  llie  firsr  lime,  lie  is  MsKed  r»i;nin  and  refuse-S 
to  jjuswcr  thv  ])ro.seeutor's  (]U<;.slious.  The  aUy/niey  is  not  much  heUer  ]»rc- 
])!in'd  Ihnii  lie  wtia  tJiiit  lu'U-uin.i?.  liuf  the  prosecutor  represents  that  Uie 
tcniud  jurv  is  heinj;  liehl  up  jiw.'iii iufi;  thu  rei>orUM-'s  evi(huu'e.  st»  thv?  jud'^re  i>> 
iidt  disposed  lu  i^rniit  ai)y  coniiMUjinces.  it  is  under  these  euuilitious  lh;U  the 
iiewsinan's  right  not  to  answer  quest  ions  is  liti;iati-(I. 

Tor  nnv  reason  or  another,  tin;  .iud^^e  rules  jiKJiinst  tlie  iiew>in;in's  rl.iiin  of 
lprivile;^c.  I  think  wv  must  IVankly  admit  tJiat  trial  judjri's,  eoiifr('?ite(I  with 
(■(Muplicjited  leiral  issues  on  the  spur  oi;  the  unnuent,  may  erJ.\  The  <  hance  lhat 
they  \vill  err^i:^  niagniricd  when  L-ounsel's  preseuiation  is  iiuuKMiualo.  Th«.' 
ni'W.ojmii  is  ordered  to  answer  fjiieslions,  refuses,  ami  is  hvld  in  <-tniteni])t.  He 
tljrrcupon  uppeals  nnd  sitUs  a  stay  of  the  eoutempt  order  or  1>ail.  Hoth  re- 
tpifsts  are  pronjptly  and  predictably  domed.  Release  oi"  reealcaraul  witnessi'S 
piMjdin^^  a  contempt  am^eal  is  o.v(raoi-<Iina  rily  ra  re. 

The  hottom  line,  then,  is  that  the  reporter  winds  up  in  j.iil— at  least  until 
au  appellate  eourt  ruaehes  Ids  nu^'e  (which  it  nnist  decide  on  the  .<anio  inade- 
(juatiOv  piopared  record  njado  heIow)-^owinjr  his  lawyer-  an  iittmiuWs  fee 
to  Itoot,  jind  wonderinjj  wliat  this  Ne\\-snnin*s  l^roteetion  Aet  is  all  :ihont. 

fertjiiidy,  some  oase.s  may  einnu  out  far  heltt^v  than  Ihis.  Souk*  nuiy  eonie 
nut  wf)rse.  it  iri  the  worst  tliat  will  he  most  wideiy  puhKcizod  and  talked  ahout 
auumj;  ne>vsuion.  ,     .  ,  . 

lO.vei'pr  in  the  case  of  tr>p-kM-el  mamig:emont.  newsmen  served  witli  a  s\u»' 
pr)i*/ja  would  have  con.sideraide  dillieulty  Ketfinj^  a  isvwyer  evon  with  ahnntlant 
tlnu>.  Most  attorneys  are  not  fanuiiar  with  press->uhpoena  ]woblenis  and  do 
not  want  to  j;et  involved  in  rheni  unle.ss  their  bv;ehj,'rouml-ieseareli  time,  as 
well  as  in -court  time,  i.s  ninjJly  compensated.  Kep^vrlers  are  not  rich  UK^n.  Add 
tliu  fact  of  0 V 0-0 f- trial  subpoenas  to  this  i)ieturo,  and  yo\{  will  not  hv'  surprL^od 
t»>  lenrn  thnt  very,  very  often,  on  the  return  dat'<j  of  suhpoenas,  now.snieii  have 
t'il  her  no  la  wvor.s  or  j^ross^y  nn  iiropa  rod  la  wye  is.  ^„'srr-rr-"— -s:- 

On  the  return  date,  of  course,  the  .suhpoenao'.i  nowsiujin  nuist  be  in  court.  If 
{]i\<  is  a  trial  subpoena,  rather  than  a  grar'.<l  jury  subpoena,  tin*  case  may 
wvU  }iO  L'<^iiiin\HHl  (or  it  may  '-trail*'  drty-by-i5,ay )  so  that  the  reporter  is  jjlven 
s«aue  addStional  time— but  not  much— to  secure  eounse'l.  Whenever  the  ease 
is  i-eached  liowevtr,  on  the  return  date  or;  an  adjourned  datis  the  jud;:e  is 
anxious  to'disposu  of  it.  Ili^;  calendar  problems  are  bad  enou^'h  without  having 
to  reschedule  cases  on  account  of  the  problems  of  a  s'abpoeiiaed  \\itness. 

If  tlie  subpoena  is  a  srand  jury  subpoena,  the  reporter  will  ordinarily  be 
ro(tuircd  to  testify  on  the  return  date.  Adjournments  are  at  tlie  will  of  the 
prosecutor.  ,  ,       ,  ^ 

Xow.  lot  me  suj>pose  that  Conjrros.s  legislates  a  Newsman s  IVotection  Act, 
creating'  an  evidentiary  privilvge.  I  shall  assume  tluit  this  is  a  ''sowree"  )uivilego 
whoso  niiplicabiUty  tun^s  upon  questions  of  fact  and  law  as  to  whether  the 
disolostivos  soxight'from  a  Ui.MVsinan  would  "reveal  or  impair  conlblential  swtircc 
reiatious.'*  If  the  privilege  U  <pinlifiod,  further  <pu*stion.«i  of  fact  and  law  will  h.e 
involved:  whether  there  are  "available  alternative  sources,"  -overridiiig  mi- 
tional  interests,'*  etc. 

WJjafc  ljajijK;-ns  in  tlie  tyjucal  prcss-subpoeua  cascV  Take  a  grand  jury  case 
for  instance. 

A  prosecuting  attorney  procures  a  grand  jury  subpoena  for  a  m'wsinau.  He 
doi'S  so  without  prior  screeuin/j:  I)y  the  court,  liecaust?  none  is  legally  iHvpdred. 
He  also  does  so  without  thinking  much  about  the  ]uohlems  of  the  press,  because 
he  is  busy,  bus  his  own  problems  to  worry  nhout.  ami  is  used  To  tiring  off 
casily-ohtainablo  subpoenas  without  luueh  thought.  To  the  extent  that  he  coii- 
ceins  himself  with  the  Newsmen's  l^roteetion  Act.  that  will  be  a  bridge  lo 
cr<»ss  later.  To  the  extent  that  he  thinks  about  whether  bo  really  ucihU  the 
newsman,  tlio  answer  is  that  ho  really  does  not  know.  TIo  knows  what  be  wants 
from  the  newsman,  but  lui  caunot  know  wliether  the  newsman  has  any  of  it 

•J'bo  newsman  receives  tlio  subpoeim  tSiree  days  bef(u-i»^  its  return  dale  and 
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iM-uinH  iu  run  jinniud  looKiii^'  JYir  i\  Ijiwyiw.  He  Uiinws  J'cw  luw.vcrs.  juhI  cjiiinMi 
jilVord  lo  ]»;iy  j\  I;i\v.V(!r  iinicU.  Uy  liiis  liim',  iii(»st-  Jjnvycr.^  iuivc  r<'ijiiiii{n)ciils 
for  UiJ'  siibpm'iur.s  ivUini  0;iU'.  Ni^i  niniiy  Inwyt-rs  ni'o  louUiiij;  i<»  li;i)iai'>  j:r;\iul 
juj-y  III ji Hers,  (ir  i'nsi'.<  of  niiy  sort:  in  iiiirnmilijir  jircjis  ftl'  the  hnv       Wtn^v  tljiys' 

Ho  :uJiI  Uiu  liiwyur  i\i»liu;\r  sit  the  court Unuso  iuadciiunlrly  iirojiiMi'd  on  tlir 
f:K'ls  nnd  Ijiw.  Givon  tliu  timing  in-olik'ni.s  nnd  (iHkm-  iirdhlenis  involvcil,  mlr- 
<iu;i1c  prri>:n';iti(Mi  would  lui  nrnr  iniiK)ssihU'.  Now  tlu?  ui'Wsnuiu  is  suniinoncd 
lu'hina  llic  do(»rs  oL'  tlu*.  lirnud  jury  rouui.  His  lawyer  nniy  not  iuvonii^any 
liini.  lHM'aus(>  the  ;i'r;uid  Jury  is  a  seoroi.  proccodin.L^  ami  wiuu'sscs  ari^  nut. 
IHTiJiillLMl  tt)  hriu!^'  lawycr.s  with  thoui.  X(»  jud^v  is  i»ros(Mit.  The  iJn»si'cutnr— 
(ho  onlv  atlorucy  in  lite  roiMn— i.s  in  eliarKf. 

Civil  and  rriuiinal  trial  sul^MHuias  laoU  souio  of  t3ii»  iKM-iiliar  daujrcrs  of  -raud 
jury  sul>i»otMuis:  tliat  is,  tli(».s<?  (hui^^ors  wliicli  arise  from  tlif  <  lo  x-d-door  rliaracUT 
lif  ilie  ^;rantl  ru'.v.  All  of  tliu  othor  ri.sh.s  Mud  vasts  that:  J  havo  Just  described 
nre,  however. 'equally  aiiplicahle  lo  trial  .suhpocJias.  Trial  judi;os  l»residin?jr  over 
<-n»\vde(l  thJckets,  with  jurors  and  ollu»r  .suhiMienaed  witnesses  ready  lo  and 
waiting,  are  notably  unwillin;:  \  n  jiUow  iio.stiJoncuieuts  for  the  delil)era to  jjrepara- 
tbm  of  Iitij;nlitui  when  Hi  reluctant  uewsniau-witues.s  balks.  Indeed,  any  iiostpoue- 
uienl  nniy  lie  iuipossilfle— as  wliere.  for  exauii»b».  llie  newsman  ehiinis  his 
privih*j;i;  afti'r  a  criniiual  trijil  ha.s  bej^un  and  jeoiianly  has  attached.  IJasty 
mid-lrial  hearing's  on  r)ie  ap/>ik-a billy  of  ll)e  pnviley:e  are  lo  be  eX]>ected,  wiili 
e\'pectal)Ie  results. 

The  results  will  nol,  escape  the  altenliou  of  newsmen  or  their  sources.  J^nnn* 
iiew.<u»eu  will  i:o  to  jail  despite  \\  valid  claim  of  privilej^e.  Others  will  testify  to 
avoid  iailiu?;.  Under  tlie  circumstances,  uewsniou  will  hardly  be  anxious  to 
juiblish  facts  that;  eould  umhc  tliem  the  tar^'ets  of  subpoenas.  (17)  Sources  are 
hardly  liUo  to  coulide  in  nt»ws:aen  with  the  freedom  that;  if:  was  Ihe  purpose  <tf 
the  hvpoMicfical  Newsman's  rrolech'ou  Act:  to  briui: nhout. 

]  thiul:,  therefore,  that;  couvrressional  emietment:  of  this  sort:  of  statute  wiil 
not  provide  ainph?  prt>lection  to  newsmen.  No  mere  **iu'ivilep.'"  law  can.  Kxempt- 
in;:  uewsnu'u  from  tin*  oldi;,'ation  to  testify  coueerniu.:?  certain  jjiallers  when 
they  are  esamined  under  subpoena  is  not  euoUKii.  Soui(»thinj;  must  be  done  in 
adiilMon  to  asspre  a^caiust  the  improvident  issuance  of  subpoenas  in  the  tirsi  jdace. 

The  approach  tliat  1  stipfj;est  would  be  to  .irive  newsmen  two  distinct  protections. 
Th(>  Mrs  wou!(i  !)e  a  testimonial  "iu-ivile;,v"— a  n;:ht  to  refuse  to  answer  ques- 
tions—sr.a|M-d  alonj:  tho  liiu»s  that  I  have  slietched  in  Tart  (C'),  sif})nt.  The 
second  woubl  b(»  a  jvroliibit  ion  of  the  issuance  of  press  subpoenas  unless  a<lcouato 
jiroceiJural  Mjfe^oiards  were  ol).served. 

Till*  nM)st  v'ssioilial  safi»^uar-(  is  a  requinMuent  that  the  decision  to  issue  a 
press  subpoena  )n'.  nmde  at.  a  responsible  level  of  authority.  In  the  cast*  of  court 
subpoi'uas— indudin;,^  ;,M'an(l  jury  snl>poeuns  and  civil  (li'p<»sit lou  sul)poeiias— 
that  decision  sliould  be  made  by  a  jud;re.  In  tlie  case  of  let;islalive  and  adndnls- 
tratlve  subivoenas,  the  decision  should  bci  made  by  thfi  legislative*  e«Mumitte<i  ((U" 
subi-onnnitlec)  or  (he  administrative  a^'ont-y,  not  by  subordinate  invesli;ralive 
staff. 

Thi.<  re<iulreuient  is  nee(»ss:\ry  to  correct  the  procedures  jircvaleut  today, 
under  which  press  subpoenas  issue  not  oidy  without  any  eff(»ctive  i)ro-screeuin;r 
Init  under  conditions  that  inovilably  eueoura;?e  their  (tver-use.  (See  j»p.  lU-'Ml 
NUiH'<L)  'J'lio  requirement  would  S(»rve  as  a  desirable.  mucli>needed  bralie  upcm 
the  facile  and  improvident  issuance  of  subpoenas  apiinst  newsmen. 

Of  courses  1  do  not  propose  that  uUiniale  question  of  tlio  newsnmns 
(est imorna!  privilopro  de((M-nu'i,UM?  at  this  preliminary  staj:(».  *3*Iie  priimuw 
d(»termina(ion  to  be  mad(»  before  issuance  of  a  subpoena  ou>rbt  nhuply  t<^  be 
wliether  theiv  is  reasonable  /;ronnd  to  believe  that  the  n/rwsnuui  has  any 
material,  uni)rivibwl  evidence  fo  ^;ive.  J  Jut,  /is  a  further  eJieck  .i;;«lnst  unneces- 
sarv  press  subi)oen as,  1  woubi  also  r(»quire  two  additional  tiudiuKS. 

First,  in  order  to  slop  tho  lomptiup:  practice  of  comnu»nclnff  invest i^atory  fish- 
in;: '/xpedithms  by  sidipoennln^f  reporters,  I  would  rocjulre  a  llndinj;  that  tlien* 
exists  souio  fvictual  basis  ft)r  Vbe  inv(»stiKntIou  (or.  In  t lie  ease  of  <  ourt  ^ubpoiMias. 
for  Ihe  claim  of  Ihc  subpoenaing^  parly).  Second.  I  woqW  re<pilre  a  lindiuK  lhar 
it  Is  in  fact  iftccessary  to  subiwcjui  Ihe  newsman  bocimse  Iho  evidence  soujjht 
from  him  (or  o<pjlvaIont  evblenco)  cannot  bo  oquaHj*  well  obtahu'd  from  noii- 
ii<»ws  sources.  Thcsp.  I  niipht  say.  were  the  protecllous  that  we  souj;ht  In 
VaJdwcU  case  and  that  the  Supreme  Court,  hy  a  flvo-to-four  vote,  held  lhat  ihe 
Constitution  alone  did  not  provide. 
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JUv  I'r.nlUiizs  \]i:it  J  liiM'c  (]<•  .ci'iJM'd  sIionM  iu*  i'c»jiii iTt!  to  uuwlv  oji  tin.' 
n-('ui'<I.  i\Uvv  ndisin.-iir  ijniu-«.'  uifl  n  I'^ir  <M>l>»n'tuiut.v  lo  jUTiinrc  niul  In*  lirju'il 
IiMVe  Ik'jmi  ;;iviMi  to  ucWmjimm.  J  iri'isi«wis  iiriiutiii.ij;  ov  driiyinir^  Urt-Hs  siili)tu(Mifis 
slioiiltl  Im'  jipiicnlaijir.  ;ui«.I  iliv  issU.'tiKv  of  life  .^ii)'liacij;is  sli<nil«.<  Ik-  .<ln.vc*l  i'vv  i\ 
ri*:isj»nal)1e  time  to  poi-iiiit, 

I  rjuiiot  t(H)  stnmjxl.v  I'liiitlinsiy.c  llio  inM-cssily  for  iiiclndiiiAr  i>nMM«<litr('s  ol*  tliis 
liiml  ill  ;\n\  iuJi  w]io.<i»  iiiiu  is  to  j'ruvide  mcwshmmi  nu';miMu;ruI  iir(»toct ion 

;jjr:}ins(  piv.-'s  siil>i»Ji'n:is.  ludi-cd.  i  w/njld  ^"'i''  ^''V  ^^^'^^  jjir  rst;i))Hs]i- 

uiiMit  of  siM'li  iirui'i'diu'fs  is  l";ir  iiioiv  iuijMU'liint  tluiii  thr  iiurstioii  (»f  \hv  \ni'i'\<v 
slinjii-  Jd'  a  iicwsiiinii's  tostiniouial  iiriviU'jie  (sit  jip.  -Jtj-rM.  sKfira).  and  nioiv 
import  a  111  I'Vi'ii  tliaii  tlu^  (iiu-stiou  ff.no  sin  mid  ho  f;ivrn  (Ik'  |»nvifrir<-  (si-if  pp. 

suin-u).  The  iiltiinntf  opjoi-t  ive '^t'  the  h*j;islMt  ion,  al'ttM-  all,  is  imt  to  plot  eel 
Olio  01-  aiiotlR-v  m»\vsiiwiii — or  cvi-ii  all  lU'WsnuMi — for  tludr  own  sal;i».  I(  is  (o 
pndcrt  till'  ])nMcssi*s  of  thv  jut'ss,  so  lliat  Mu-  inihlic  shall  ho  I'tilly  and  intolli- 
;roi»IIy  i/iformod.  'J'o  tlds  end.  it  is  nofiwi ry  to  sii-in  l!)c  tide  of  press  snhiJ<»rii:is ; 
and  tliat  can  In'  i\o\w.  only  l>y  i-tMpiiriiijj;  tlu'v  not  he  issnod  witlnnit  olist-rvatu'o 
of  rL»asonaI>lo  safop:nards.  . 

(i:)  •nil-:  m:i=:i>  nm  co.Nfi'.aissioNAi.  kntiinsion  of  riii-:  k.nkmi'uion  and  its 
jMcoci:iu;iiAi.  SAiTXitiAiais  ro  stati-:  (■o,sfi-(;i-.so;jv  i^joi ess 

It,  is  also  vital  that  wliatt,»V('r  ]»"nlcrtion  C.'oiiirross  coiiclndos  to  ^rivi*  tlu'  press 
should  cNtc'iid.  not;  nieivly  t<i  fi-dtM-al  snhpoonas.  hiit  to  state  snhitoeiias.  To  re- 
strict: only  federal  eompnlsory  proeess.  while  lenvinj;  nnt<melied  tiie  tlionsands 
of  slate  el)nr(s.  fi'rand  jnries.  inv('.-:ti;ra(in;:  J;(kI(<*s.  U-^islntivo  :in<i  udiitUtl^inithi* 
orirans  lawfully  nuthori/.ed  to  issue*  suhiKUMias,  would  pi'ovidi*  sea  at  protiM-tion  to 
l]je  ju-ess  01'  to  ilie  i>ul)lic*.s  interest  in  a  free  i>ress. 

'J'Jie  press-snl'poeiia  j>r(>h]eni  doe.s  not  Jiavo  two  distinel  and  iinle]»endeiitly 
resolvahle  conipouents :  a  federal  pri^ss-suhpoena  threat,  and  a  state  pross- 
snhpoena  tlireat.  Jiather,  tlio  same  ueNN'snien  are  stihjeet  at.  Mie  same  tinu'  to 
the  same  fear  thrtt  tliey  may  he  snhpcsenaed — whether  h.\'  fodtnal  or  state*  <-oiu- 
piilsory  ju'jx'oss  in  indiffeiiMit  io  rh(»in.  I'rolef^finc  tJieni  apn'iist  iiio  one  wit tut 
proteeiini;  tlieiii  a^Miiist  the  other  leaves  the  fear  essentially  unrelieved,  and 
UiaUeM  little  seus(». 

Praelieally.  fedcr.-tl  :ind  slate  eonipidsory  prnrc^ss  nniy  usually  he  issued  in  eon- 
neetioii  with  the-  same  suhjeets.  Kew  areas  are  (*Nelusiv<ely  in  the  fed<'ral  iiives- 
tipitive  adjndieatjuy  dotiiniii.  Tor  even  in  areas  Ihat  we  <U(h"uariIy  consider 
to  h(»  primary  eouecMus  of  the  federal  jroveriinienJ — such  as  national  s<*ennty — 
slate  }i;ti^ueies  art*  oficn  active.  Newsmen  coverin.!^  tlio  iniMlanl  heat  have  hm;; 
h(M»n  aeeustomed  to  siiiiultaueoiis  or  ^'oucerted  deuuiuds  hy  the  F.U.I,  ami  local 
polici'  depart iiu»nts  for  the  disclosun*  of  information  ohtnitied  from  militant 
.s(nirces. 

Ihit  all  of  lids  is  h»ss  sij^^nineani  llinu  that  stale  :ii>d  federal  suhpoenas  have  a 
sin;:I(».  Indlvisihh*  iniitnct  on  IJie  press.  To  look  at  tht*  iu<»^*s  snhiMX-iia  i)rohIem 
from  tli(»  perspi»elive  o{  ili(»  snhpocMias  rather  than  the  iu*ess  is  surely  to  ohserve 
il  throu^rh  tlii»  wroiijx  end  of  the  sj«y>;lnss.  If  eorrecllvo  Icplslaliou  is  neodod  at 
ui\.  It  Is  not  hccansc  i-oiapulsin-y  process — either  federal  compulsory  jn*oce.«s  or 
stale*  cjmipulsory  proivss — is  \iu  need  of  repdatiou.  It  is  hiMMUse  the  function- 
In^  ()f  newsmen  and  tin*  news  jnccJfa,  ntul  (hoir  nUility  to  inform  tlu*  ^mhlic.  is 
licinj;  frravely  Impaired  hy  unre^rtdaled  compulsory  process.  The  i-i'ader  of  The 
Xrw  y'orl'  Times  or  of  Time  MvifdZinc,  the  lis:»^i)pr  or  viewer  of  the  A.15.C.  or 
r.IJ.S.  evenhi;;  ni»ws,  may  Iiavc*  his  fiuul  of  infonualion  iuipoverislied.  his  luui- 
y.ons  eonlliK'd.  as  much  hy  one  suhpoeun  au<^ther.  When*  the  nnhiioeua  is  tired 
from  is  not  Conp;ress\K  concern,  hut  what  it  strikes  aud  destroys. 

In  tlds  MMIiujt.  iiettlHT  the  appropriate  considi»rali<>ns  of  federaUsiu  nor  the 
<Nmsliluliou  i)rccltu?(-  ('onjrross  fvom  T<*f}fiiHvt\uii  stuio  aftnifu}siny  ut'<t^'Oi<s.  The 
prohhMu  is  a  untlonal  one.  The  Times  rejj.der  or  tin*  A.H.r.  viewer  may  he  lu  New 
y<u*lv  or  Dallas  or  Chleajio.  Snn  Franeixco  or  Seattle  Coujrresi;  w^diM  to  prote<*t 
Ills  rl^flit— th(*  ri;rht  i»f  al)  readens  and  viewers —  to  he  iufornied.  AuytlduR  that 
inipinp»s  on  this  ri^hl  Is  a  lit  snhjeet  f()r  <*ont;reKsloiiial  action.  Holh  tlu-  Com- 
uiercoChius(»aud  <h(»  First  Auu'tidnieut  mahoit  so. 

/.  The  Cofttnirrec  ClatiMc 

I  l;iKo  It  to  he  fiMoniallo  that  under  tlu»  C*onituoroo  Piau^o.  (IS)  (%Mitfr(^  lins 
plenary  power  (UM  to  protect  intorstato  oonunorco  from  any  hurdeiis  or  ohstinio- 
tlons  that  may  Iui|K^io  It.  (,*^)  As  Oiiof  Jitstlcv  Htt^heK  divIariMl : 
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"T\v'  fuiiOaniwitnl  j.riiu'ii'iil  l^r  Uu-  ( '.►imitL.ivc  Chtus.'l  is  \hii\  On-  jHrUTr  Jo 
,v-ul=«tv  ci'imin'n'v  is  llio  iniwvr  t.>  cimci  Mil  ;ipi)rupn:iti*Jcir)sl;M loii  lur  'il--' 
tM-ut^M-fU'ii  ami  advni.rc'Mtwil'  iThc  n^ufirl  Hall.  10  \Vii]l.  ;>.m  :  to  miupt 

lu.-MSUivs  "lo  proji)()l(.  iis  ?:rowllj  ;iml  iiisniT  its  snAHy  (.VoA/m-  O////////  v.  J\uH' 
IhiII   10"  /IfH   (IJMi  (iJ»7J:        A'Stcr.  prnlrd.  coijlrol  :Mnl  ivsM-:nn.  Sn-oti'I 

nnnfnurrs  /.f<ihil  it  if  ('ih'<' X,  l'-  -i".  .  .  .  TliiH  j.uwiM'  U*  plenary  :uh1  mnv 

1m>  i»Xf'rl(Ml  {u  |u-ui('.(.(.  intcrsl.-iu*  coimncrn'        iiinlh>r  ^vliiu  Iho  sniinv  Uiv 

r/;/-/;.  \*.  /  V'^/f'/ s/'/Zr-v. -vf//^/'"."  < -"1  .  - 

Iv  is  iM)\ia!ly  jOniii  tluiV  Uie  iMt»M>(ati»  1  i-ansniission  or  (lisstMiniiaf  mii  of  news 
In  tin-  pMU!i<'  is  ijai-vstat»' ."oiniiK'nv.  isi)  "( 'oiiiiiu'rcc.'*  in  ( 'liirf  .Iiisl  ifo  Marshnlls 
\>jirM<^>  -'is  iii«a-n-tan'sc."  iU.-)  Int'TStatc  cfMiiiiKM-cv  iii(*liMl<-s  -frado.  InMIic  coin- 
UKM'C"  *(rai^<iM'.riaiicnio'rcv»iiiiininif'atioiiainoji^nii's('\-prMl  Slatos."  i'M)  !l  isiip.ru 
{\m'<v  pn-iiiisc^  ijiat-  Coimn'ss  Ims  adcMl  cxd'usivcly  1o  r»\u'Miatc  nitcrsjate  win- 
•umI  \\in')''ss  r-r»/iiii}M]]/<'ari<^i2s  \uu\iH-  Hie  iMvicral  C'r'ninMniirati(»ns  A<*t.  aiwl 
that  tlM'  Sui)n'!ii('  Court  has  cxpHcitly  1k»1,1  tliat  tratk*  in  m-ws  i-^  inti-rstati'  conj- 

^''iVhVilnsiv.  mosi  .»r  news  tlml  nio^-l:  of  us  n^n.  !)(';ir  anil  viw  Ims  in  Wv^ 
lra\-r]c'«l  i]i  intrrsiato  rMiuiH»nM'.  T  :uii  uot  rpfi^rnu;:  uii-roly  to  tlu'  <liss<Mntnat loii 
ciV  pi)hUrati'ni<— tlip  va-^V  pliv-icnl  sliipiiicnts  .tf  lU'Wspapois  and  prrMMlicals 
tbroH}:!i  Uk'  mails  anO  l^v  plant'  a:ul  train  across  llio  Nation—tlio  :ransinissi<,n  of 
oril  ami  visujtl  coiumnnif'at tons  tiiroiiirli  fo(I(?rally-lic('ns<Ml  rliaiuiols  at  all  hours 
««r  iho  dav  anil  ni^^Iil  M«mv  intpoi'tnnt.  I  am  n'forriuff  to  tlif  far-flnn;:  intali<' 
processes  of  tlic  Nations  news  mill.  Ono  has  only  to  picK  up  any  nowsjiaiKT  an«l 
road  liie  <intolini*s  of  Mio  iionis  U'um  jja^^e  to  inxiZi^  in  onlor  m  appreciate  the 
exiensiveness  (»f  those  processes.  n  t        74.1  i 

Vv,-  a  nijiner  of  fact  rlironi;h  the  afxency  of  the  A.P.,  Ihc  I  .IM.,  nnd  tlio  doy.ens 
4if* other  news  service^. CiT )  oven  Iho  smallest:  local  news  st<n'y  )mhlislied  hy 
Ihe  snialle>t  U)cal  newsp.-iper  ni:\y  flow  inU>  interstnto  commerce,  Listen  to  the 
iiexl'to-iinal  news  ilonj  nn  every  cvcmn-s  news  broadcast :  the  fnuiiy  story— 
llie  m^wswovld  calls  Ihem  '•hrijihls"— ahout  what  happened  to  .Mrs.  Mnxo^^ 
diij:  in  Keatlesville.  Maliic.  If  the  Snhcomnn'ttoo  has  any  doiihts  on  this  score, 
!  sujrjrost  that  an  iiiqiiirv  directed  to  any  working  reporter  or  representative 
of  the  news  services  rtarinjr  these  hearings  will  dispel  it.  Wlnit  the  newsman 
will  tell  yon  p.es  something:  like  this  (as  roJntcd  I>y  a  reporter  for  a  uxoWu- 

politan  daily )  :  .    .      , .  -  *i  • 

*The  penenil  circulation  metropolitan  uewspaper  js  the  chief  ucws-jrathernri- 
js'uurcc  for  virt\!allv  all  othiM*  news  ap'ucies.  AVheu  I  ^Yrlte  a  slory  ...  a  carhon 
copv  is  left  01,  the  \V  spiKe.  Anoflicr  j:oes  to  VV\.  At  tlie  two  Imreaus  in  the 
Vox  riaza.  mv  story  is  perhaps  k'lvon  to  11  rcwrltcnmn  who  may  or  may  not 
<'hecU  llM^  fact's  fnrtiier.  The  story  then  moves  to  the  radio  wire,  the  state  wire, 
nud.  iM'rhaps,  the  national  wire.  .      t^,  ,  , 

'•Thaf^'  how  the  Iliehmoml  Independent  knows  that  n  Richmond  man  has 
iust  been  ctmvlctcd  in  federal  court.  That's  how  a  classical  music  station  can 
'report,  in  its  five  minnt^'s  of  rip-aml-read  new.s  every  lhar  anotlicr 

c.msoicntions  ohjccfor  lias  just  poftcn  five  years  at  Terminal  Island  lhats 
how  Ihe  Herkclev  Trihe  discovers  that  the  Kslaldishmciit  has  strnck  a?:a  n. 
Tliat's  how  Thiic  magazine  learns  that  tlie  son  of  a  prominent  New  En^'lnnd  min- 
ister lias  jnst  heen  sentence^/*  (2^)  •  . 

Vpon  ihesj'  fact.  ConcrC'«*^iwnni  )>ower  to  rci^trlct  state  cotnpnlsory  process 
which  may  damp  iho  flow  of  uew^t^r^in  cannot  ho  donhted,  'ftiJ]*^  su  a"'ciias 
U<y\o  from  local  courts  aftid  under  «tato  nuMiorffy  is  iminaferial.  Purely  local 
nctivitii'S  that  p«»tentinUv  flffcct  jii|!crs1.a>>  coinmerc4'  have  lomr  heen  held  to 
Im»  wUliln  tin'  reach  of  tiic  CoiikiJiPfcc  Cfaiisc;(30)  and  slnle  authority  cannot 
nullify  Contrress's  supreme  atitliorlty  {;n )  wliere  Inferstale  <'oiin««icrce  Is 
concj' rued.  (3:2), 

2.  The  fivfi  .Imcndmcaf 

The  plain  jiower  of  Conpivss  to  restrict  statc-lssin'd  press  s»h|>oeMaK  under 
the  romnunce  Claiw  uinUes  resort  (o  Ihe  First  Amendment  le^aHy  and  logically 
tnuiecessarv.  Nevertheless,  alternative  reliance  npcm  the  Amendment  would  he 
KoHtl'v  k'rr.uiided  an  a  matter  of  coiisVllntional  law  and  Koeins  aj»proiiHate  f^.r 
Important  svmholfc  reasons.  The  rirnt  Amendnicnr  emlH»dles  tKin  NJin^'*';' 
oomniltmeiit  to  fn-odoni  of  Ihe  prcsn  as  u  niH>essary  Inslruincnt  of  mmMir  solf. 
Kovernuienl  in  a  denuKracy.  Its  prlueipal  con^'resslonal  pro]>onout,  Jame>« 
Mfldison.(;j:?*  wrote  that  rhe  Amendment  mures  -that  rijilit  of  frei^ly  exandnlnj: 
IMihllc  iharacter^  and  nieasures,  and  of  free  communicati<ni  ninong  the  ikh^iIc 


llu'rcoii.  M'hicli  li;is  ever  Ihm-ii  justly  dcouu'ii  ihv  mily  viXci'tunl  jiiiaidiaii  of 

Mjulison  (M)ii(;(,-ivc(l  tin*  fri'talniii  nf  tii(»  iiri\<s  :is  rii;ib\M»ir  jciinuilists  t<»  in;<]<c 
t!i<'  Uiiul  iif  iiiiiiiliihih'd  "jiivt^stijiaiMm"  itito  iniliiic  alTiiirs  thai  \v<»iiM  iiirunu 
Die  iM-opl(.  oL"  tJiirf  I'oiinlr.v  for  Um.»  wnrk  ()!.'  ;;(f\  i'niiiiriit,  (i>5 )  Hi*  I Ja-i  i' Ion*  am- 
shUm'cjI  tliat  invss  frt-LMhuii  iix-hitUHl  tlie  I'nxMloni  t<>  colU'c't  as  weil  as  to 
dissciiiiiiafo  the  ir'Ws. Jf  (;aiij:ros.<  Jias  tlH»  powor  to  iMirum»  thr  Kirst 
Aiiiciahin'iiL  i>.v  ai^jJioiniato  Jt'fxislaihm,  then,  it  siirrly  ]ias  tin*  j)ov<or  to  iciiiovr 
iHiiM'iliiiiDiits  to  the  ijifoniiat ioll-•,^^lliuM*ilJ•^^  i'unotions  oli  \\\v  juvsy. 

posvc'i-  to  ('nri)n!(?  fill'  I*'irst  Aiiiohdiariil  as  ajrrinist  stalf  (.'oiniMilsory  jirocoss 
tK'i-ivrs  fvtuu  soctioii  5  of  thf  Koiirict'iitli.  For  \v(»  may  "assuiiiL*  that  fivnioiii  of 
sju'i'fh  ;\\h\  {\{'  the  jn't'ss — whicli  an'  uroti'drd  !>y  ih»»  First  Atrn*ndiih*Mt  t'n»ta 
nhrid^'iiii'iit  by  (jc^u^^ross — arc-  anion;:  tln»  I'liinlaiiK'Ulal  iH'rsoiia!  riL'lits  aiid  Uh- 
crtii's*  prtuiM'tc'd  hy  tlic  iliio  process  chiiisf  \  Uv  I'tnirti'i'iitli  Ann'ndmont  from 
iiuiMin  iui'iit  hy  tho  istatvs".  <;;T)  Uy  si-rtioii  5.  .  .  Coi\<;ri.*ss  is  awthori'/AHl  to 
vufnne  tlic  proliihititdis  [of  tin*  I'oiirtPL'nt h  AimMidnirnl]  hy  appropriaif 
U'^iishit^on"' : 

"Nor  doi>s  it  luahf  any  dllTi'i'cuci*  \hal  s\n:h  h';:ishilioiv  is  r»»stviotivi»  of  what 
tljr  Slatf  wu'fihl  Ijave  done  i)oforo  (Ijc  crMistiMifioiial  (iiii*'ii(rini'iit  was  ad<i]>t«(I. 
'I'll!'  la-olnhitions  (;f  thi»  Fonrtft'iith  AuuMiduu'iit  art'  dhvcU'd  lo  tiir  siato.<. 
and  tlu'y  are  to  u  doiLireo  ri'striiMioiis  of  stult>  nowcv.  It  is  lliosv  >vlii»'li  C.'oajrn'ss 
is  tMiij>»>^\*or('d  to  cnforci'.  and  to  ciifor^H*  a;:aiiisi  .state  action.  ln»wev*'r  \n\\ 
forth,  whetlier  tliat  aetion  he  executive.  Je;;isl,ati\'e  or  judieial.  J<m'h  eiM'on**'- 
lucid  is  no  invasion  of  State  suverei}j;nty/* 

Jh-eanse  jiresri  snhpoenas  issued  under  Mtaf'e  aiitliorlty  tranniu'l  tho  nt'ws- 
ii-Alhin-'uiii  and  tieu's-dissenjinanii^'  operations  of  tiie  press  "(see  \\\).  {V-l'Z,  sujinti, 
Tontrress  can  rej^uhite  iln>ni.  In  sayinj;  this.  I  do  not  i;;nore  the  Supreme  Ciinrfs 
li.ildin^^  in  tlie  Jfranzhttnj  ease  tliat  the  unassistctl  Fin.a  Auiendnient  do^s 

nj>t  in'ohihit  sueli  suhp(tenas.  Jiraihhui'f/  does  jiol^  deJine  tlje  ])oHer  '*n  C'iiijirr<'>s. 
ft  11'  several  reasons  : 

First,  a  eart'fnl  rendinj;  of  Ml*.  Justice  Wliiie's  majority  (»i»iiiion  in  Iinin::hnnf 
discloses  that,  that:  decisioji  does  not  rest  ui)on  deternnnntions  either  (a  i  that 
uews-j^athernij?  is  unprotected  iiy  the  First.  Aniendnient.  or  (h)  that  press  snh- 
poenas  do  net  inhihit  news-^jitlierinyr.  Indeed,  .Jtistiee  White  ex]>ressly  rejects 
both  of  these  propositions.  (-40)  What  he  holds  is  simply  that  ••[o]n  the  rivords 
now  before  us,  we  i>ereeive  jio  basis  for  holdin;:  that  the  pirhlie  iutiMi'st  in 
Jaw  enforcement  and  in  insuring  effective  prand  jury  proceed in;;s  is  insufficiiMit 
tt)  o\(*rride  the  eonsetjuential,  hut  uncertain,  burden  on  news  pitherinj:  whii-li 
Is  saiil  to  result  from  insisting  that  reporters,  like  other  citizens,  respoiul  to 
relevant  (jueslions  put  to  them  In  the  course  of  a  valid  grand  jury  invest iga- 
ti(»n  «»r  criminal  trial.*'{41)  If  Congres.s.  upon  the  fidler  record  m.-id*'  in  th«'se 
and  (ft her  hearings,  reaches  a  c<)ntrary  factual  conclusion.  It  may  also  reach 
a  c(jntrnr.v  consul ul I onal  result.  (4J> 

.Second,  a  signilleaut  component  of  Justice  \VhIti»'s  reasoning  in  refnsing  to 
sustain  the  reporters*  First  AmemUnent  chtims  in  Jfninzhyny  was  unwillingness 
•Mo  embark  thi»  judiciary  on  a  l^vng  and  dlllieuJt  jourr)^*  u>  .  .  .  an  unr-errain 
destlnatir)n."  (43)  In  this  am!  succeeding  passage's,  tlie  u\iajt>ril.r  «>piition  stronii?Iy 
suggests  that  the  (?ourt  wtuvbl  be  considerably  mtu-e  willing  to  recogni2«>  First 
Amenthncnl  protection  of  tu^smcn  agJiinsi  c(»nii»ulsory  proc4'ss.  were  it  not  for 
IJie  djJlienJiies  inv/>Jv<'<]  Itn  <Ie/lrjhjg  the  s(N»p(^  of  that  |trofeciinn  by  th**  fnescflpaldc 
judicial  mclliod  of  gradnal  in»'lusion  antl  t».\elu^i*»n.  guiiled  hy  imtidng  nnu-e  than 
the  general  language  of  the  Amendment  It.self.  t44»  rr>njji'*»ssional  legislathai 
ju'ovidini!:  j»rotection  of  ^h»linet|  .<cope  wouhl  t>hvlate  fbis  jiroiileui.  /md  .<o  pn>n)ote 
the  MUi  of  "oiden'd  dlalc^gue  lu^lwtH-n  C4iUrt  and  < '()Hjr,.,*ss  mi  <he  di'tailcd  api»li- 
catien  tif  » t»uslit\;tlonal  doetrine"  \  \Tt)  >vhlei\  flection  T$  of  the  F«mrt4M>uth  .VummuI- 
mein  wiM'ly  anticipates.  In  a  similar  situation.  Justice  Whiti*  has  app4»ar4'd  in 
iin}>]y  that  ('oiigiessbuial  definirion  cotiW  apprr»prlately  <h  liniale  an  ar<»a  for  the 
application  of  \\w  First  .\nu'ndmei\t  where,  without  assistance  fnuu  <'ongn»ss. 
(he  Ameuilment  would  not  apply.  ( 4(! » 

'lliird.  Mr.  Justi(»e  pi^wellrf  roncurrence  was  iXK-essary  !<>  I  he  i\yt^'to-fntir 
n\(ijorlty  that  d<><'ld<Hl  ItruHzhHrfh  Itut.  as  1  hsc/t*  iii<»ntloneii  earlh»T,  (4T>  Justice 
Fofwr'il  carefully  refralm**!  fnau  aruhauu-lng  any  general  rule  (bat  newsmen  were 
or  fi\<'renrd  eXi'niptwl  by  the  First  Amenduicnt  from  the  »<hIigallou  to  respond  to 
slf4le-i>su<'d  <vmipulsory  pr«KH>s.  Hi* — and,  iH'rfonv.  (ln»  <^atrt — left  the  Mdtjtn  t  to 
be  dclenuiued  -on  a  easi»  by-casi«  basis"  {isi  Itnt  <\.ncn'ss  could  conclude  that 
case-by-caso  adjiidic:ition  in  this  area  would  be  l/^mdeijuate  to  prottn-t  tin*  First 


AiiU'iidniciil  iMlt-rcsIs  \vln>so  c*xi>^t(MJr('  sncli  :uljiuli<'nti<m  iini»li"s,  (4t>)  ;uh1.  iiipmu 
Urn  I.  l»;jsis.  (Minrf  a  l»i'n;Hlpr.  iimro  ciTfrUvi,'  srl  of  s.i  iV.tiM.'H'ds  lo  ciirurcr  ilic 
Aiiii-ii(ljin-iil.  ('»()). 

U")  THK  UKI.A  UVK  r.rii:(;TlvKM>.s  OI.--iii':  SKVKU.M.  I'KMUM;  SKNATK  III  LI. S  To  IMiOVUU-; 

m:i:ih:i>  I'lurrr.ci  jo.N  oi-  'i  Jii:  i'i{\>s 

In  prrj»M  riicu'  tl;is  SlMtcMieiil.  1  hnvf  Jijul  t)u'  ni)]n>rninit.v  lo  siudy  Uio  follow  ju^ 
SiMi.iio  hills:  Kfs.  s.  S.  .SC.  S.  ir..s.  s.  S.  loi.  .s.  (;:'.7.  S.  T.'O  nna  .s.  skk 
Anion;:  Ilii'Si'.  I  lie  one  lljjji  eojjirs  t-.'oscNi  to  Uu*  uintyimrh  I  would  inUa  is  S.  MTO,  I 
Nlijill  IluTrroi'i'  j'ocMJs  upon  s.  M()  in  lliis  cnndndin;;  sor-lion,  nnd  discuss  ilie  otlwr 
hills  lu'i(»lly  in  n-hilion  lo  S.  .STl). 

y,  rftf/f 

S,  S7()  prolccls  n  ••in'Wsnuni/*  dofintMl  in  section  Ku)  :is  nny  jicrson  "wlio  is  or 
>V}is  nt.  Ilii'  tiuii'  of  Ids  nxiKisurc  to  jlic  inroniinlion  soiiirlit  l»y  suI)]M»cnji  .  .  .  en- 
;r.MpM!  ill  .'i  course  nl' Mclivity  w  lntsc  in*ihi:iry  purpose  W;is  .y.;illicriii.i,'.  |  processing:] 
.  ,  ,  or  ilisseininMtinrj:  of  iii'ws  Ummjili  nny  news  iiunliuni.*'  Si'ctioii  T(e)  defuies 
"iu'W's**  :is  "Jiiiy  c(niiiiiunicMtiou  of  iiironinition  or  opinion  rclalin;;  to  events, 
wihijjfioiis  or  idejis  of  pnMic  coneern  or  ]ml)Ii(;  interest  or  wliicli  nlTecl  tlio  public 
wellnre,"  Section  7(1»)  d ethics  *'iie\vs  iricdiniu**  as  "jiiiy  iie\vsp:iiK»r.  ni:i;;ay.ine,  r;i- 
(Ijo.  or  Iclcvisioifi  hroiidciisl  or  other  inedinin  of  c*'niunuide;nioii  |ty  „lih']i  int'onna- 
tio/j  is  dlsscinln.'ited  (Ji]  a  n»pil.jr  or  I'criodic  l»asis  to  tin*  K<*ii(M*ai  ii^ililic," 

(M:  l!i(Missuni))tion  that  '•p  neral  pul>Iie*'  is  us<'d  lien*  as  I  liav<'  used  it  at  p]L 
-i.l-K;.  .v»/)/v/.  tlicsj'  (]etiniti(»UM  provide  eoveraire  virtually  identi<-al  to  that  wliicli 
I  sii;:;restcd  at  pj).  -^if-lfJ.  -v// /)/>/.  Kor  1Ij(>  reasons  s^.*<1(m1  in  those  pam*s,  I  jUM^fer 
the  cov<«ra;;e  of  S,  S7(t  lo  the  soniewh.'M  na rrowcr  »*'oVeraA:e  of  S,  ,*ns  :iint  S,  7.>:) 
( whicli  use  eritevia  such  as  paid  ^(»:ier;0  circulation  and  second-class  mail  stains) 
and  'if  S.  'M  (which  ^'UiiiDerates  an  e\c]ij.siv(»  )}<t  of  coinniin/icatiojjs  Jiicdia).  aiuf 
;Uso  to  (he  hr(»:idcr  coVera;:<'  of  S.  ITiS,  S,  tu^T,  S.  trd,  atid  SJ.  Ues,  s  (which 
oiiiit  tlie  retpiivvment  of  t'e;:ular  or  periodic  disseiniiiat  ion  ) , 

I  helieve  tlial:  S.  .S7(>.  as  ineseiitly  written,  is  intended  mid  wrodd  pi-oI*aMy  }n> 
(MMistrued  to  iiiclnde  Ihe  news  servii'es  within  the  delinitio!i  of  "news  medium. ** 
even  tlioiurli  they  dis:'<'iiiinate  news  -to  the  i:<*neral  puhlic**  in<lirectly  rather  than 
directly.  I  n\liiht  l>c  preferahh*  io  include  th<»  servici's  explicitly,  ho\V4'ver,  This 
could  he  done  by  addincr  the  words  *'(\v  to  any  other  m'Ws  iiicdiunr'  at  the  cud  of 
sertion  1(\t), 

T  also  helievo  that  section  TMO  is  twM  tnleiided  and  would  not  he  const rujMl  to 
iui'linto  ;ro\*erniuent  puliHc-relaltous  personnel  within  the  definilidu  of  "ik'ws 
iue(li\un."  Airaiu  it  uii^rlil  he  prefers^ldc  to  make  Mds  pojjit  *'xplicit.  (*oiij:rej:s  ^as 
l)reviou>ly  dealt  with  tlie  issue  f>f  disclosure  hy  ;:overniiieiit  a^reiieies  in  (]ic  Free- 
doni  of  Jiifoniiath/ii  Act  in  r.S.C  5  nr>2), 

f  *finn  nf  III*'  cmnjilhiU 

S<«ctinii  *J  of  S.  S70  exeui])ts  iiewsnu'ii  from  fompnlsion  to  disc?<^Ko  f(ri.\'(I\^.c^  that 
Would  "reveal  or  impair  conndeutial  nssoeialions.  relations,  sources  or  confhh'n- 
tinl  infonuntaiou/*  'J*hns  it  ju-ovldi's  only  confident iahsource  protection,  not  full 
sonn*e  prol ei-t I  >u  or  "w^J.^V  in*(»duct"  proiection.  ;is  I  ))ave  used  Mir/se  r-onccpts  nf 
PI»,  4Ct  TA  f<vt^r*K  Jlowover.  the  eflVcf  of  soctions  *\  and  5  of  S.  STO  Is  to  forhid  jil! 
iuvostiKativ*'  pres?^  suhpo(Mnis.  with  the  result  that  full  source  i>^-oter1iou  \\\\{\ 
"work  product "  i)rotoction  nrv  provided  in  i ii vest teit ions  liuf  nof  in  icotirt  trials. 
As  T  linvi'  indlcav'ed  at  .l!)-r»0.  m//i/v/.  this  seenu  to  uie  n  sntisfnctory  middle- 
oft  ho- ry)ad  posit  if  ai  if  rf»n;:reKs  i??  nnwilliujr  to  ^'o  further  and  to  offer  oomiu-e- 
heiisive  source  and  "work  i)roducl"  prf>t(^etion  ns  In^vciided  hy  P.J.  Hcs.  S  ("any 
iufonuutiou  wT  \\\^  Ko\n*<-e  of  r\ny  ii\forn)nti<tn  proeun'd  for  f>uh11c.'>U>iU  or  hnM\d- 
<'asf).  S.  n(\  V'wwy  iufonuntion  or  <'onjmuulcnti<ui  f)r*'ln»  sonrce  of  nny  inf^^iua- 
tifkU  orconiuiuuicati<ui  ro(vivod.  ohtnined.  or  procured"  in  n  jonnialNtlc  eapacity ). 
«wd  S.  Ml  (\u\y  *'^form.nf  Inn  or  tho  Hourccs  of  nny  .  .  .  inforiiiallon"  Intended 
for  pnhii<'ntion  ^  hrondcnsi ). 

If  PivniiiresK  npprnv4»s  tho  prlt\ciplo  of  this  broader  prot<'cti(n\.  it  m\^h\  W  pro- 
v^/t^'ll  by  nu?o;;Klin;r  s<»c!lnti  2  of  S.  KTO  t<i  r<'ad  : 

\<»  tiowsnmn  ^hwW  W  comiwlled  pur«minf  fo  subpo<-ua  issm'd  tindor  tli^*  Author- 
ity of  tho  rnitod  Stntes  or  of  nny  Stnto  or  Territory  fo  jrivo  nny  tostini/ony  or  to 
jirodncf*  ;iny  dr>fun>rnr.  jwirwr  m'ordlnjr.  fjim.  objcof  or  thine  tli^^  woc^d  :  (n  \  ro- 
veal  Jnforninliou  ;  or  <b)  n»voal  or  *nii>nlr  nssoeijitlonR,  rolntions  or  sources  of  in- 
f<?ruiallon.  roceiviHl.  devoloj^od  or  ihaintaincd  hy  hlni  or  l>y  any  other  iio\v.<jman 
In  fivo  cotirKO  of  ^ratJloriIl^r,  roropJlinp.  comrmsliifj^  rerlo\viiig»  editing^  i)wbliiiihing 
or  dissoniinatinf?  im>ws  through  any  news  medium. 
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I  WMiiid  iii-cfor  this  IjiltiT  r.rnnnljilinM  to  lliosr  in  S..1.  Jl'-s.  S.  S.  ::(',.  and 
fni-  sj'Vi-ral  n's!>inis.  l-'irsi,  it  r(»r(».uui>cfs  il-ai  .-Mum-s  jnay  ho  imp;! ircH  in  iKUvv  ways 
Hiari  l»y  <|jsr-i(,»sinir  (ficm  (  Sf't»  pp.  f(f  \:U  suitrn)  aii<{  it  pri^lcris  Uu'iii  a;^"aiiisl  (miIhm* 
ilisrlosiii Ml*  iinpairnu-iil.  '.I'liis  is  pai'liciilarly  iiiipui'iant  in  view  uT  jiulicial  de- 
risions narrnwly  const  ritin.u'  siiiio  "stnoltl"  la\v<  wiiicli  iToatt'  n  ln'ivilt«;:;-o  a^ain.^t. 
ilio  "illsfjosiiro"  oj'  "siMH'rj's."  Some  stale  '-wiirts  Iijvf  i-on.'.tiaj('<l  *V(*i?r<'c"  in  iliis 
oonioxi  lo  nicaii  «HiIy  :\  ium'som  wiio  ri.-nlidrs  in  ;?  Mvwsnian.  noi  a  hMlcr,  plnijo- 
;;rap!i  or  oHior  nhJiMM  ^i\('n  l»y  tliat  pci-pon  io  llir  nowsnian.  Sinrt'  tlit'  h't1«*r,  Jni* 
oxaniplo.  is  not.  si  "source."  ]i  is  rcipiir-ril  to  tto  (lisclf:sc<|  cvrn  llionuji  its  <li?- 
<-losfi!'c  may  inipnir  iIk-  ".vourci.'"  I  i.e..  ilie  scmler).  Set'ond,  if  "work  pr(Mhici" 
pr.)!eetion  is  lo  he  irivcn,  it  slionld  i.'iclinie  not  only  wliat  the  iieNN'>nian  "pi-ocntvs" 
ol*  'M-eccives"  '{)\\\  also  what  In?  "ihTvlops.*' 

S.  \T)S,  s.  :U\  S.  <;;.'7.  -.wul  S.  rno  pr<»vide  full  son  rue  p:-oteelioii.  hi.'t  ihey  draw 
the  line  of  "work  j)nMl!iet''  pr«»tection  hetween  piihlislied  and  nnpnhlislied  niM- 
terials.  Vwv  the  reasons  slatei]  nl  p.  r»0,  .suiu'a,  t^ii.-  lattor  approach  seeuis  to  ni(,'  to 
he  less  desirahle  tJian  ?l]e  ajiproaclj  i>r('seidly  OMihodiod  in  iS.  ^70. 

(Jiiulififotif.n  o/  the  cvrn) }il ion 

SeeUon  1*  of  S,  sTO  ei'eatcs  wli.'it.  is  oidinaiily  called  nii  •  nnfjinililied  privileii'e." 
So  do  S..r.  j{es.  s.  ,S.  l."),S  jMid  S.  -I.";!.  Two  ofher  hill.s.  8.  and  >>.  .'MS.  create  an 
miijnalilied  privih'^^o  in  iiivosiijralive  proceeding's  hnt  :i  (pnilitied  privilojie  in 
co\irl  pr(^eeLM^m^^<.  1^.  ii:i7  n  nd  S.  ToO  erealo  (pnililiod  priviloj;os. 

For  Ihi'  j-easoijs  set  foi-th  t\t  i>j).  51-57.  snp/vt,  1  hoUeve  sti'(mi:]y  thtit  lui  iiii- 
MUnlilied  priV'ih'fie  is  prereraldo  Ion  (pialilied  privilejre.  1  would  not.  he  so  adverse; 
lo  the  kind  of  lifildly-drnfltMl  fpudilicarion  fo\ni(l  in  S.  iVM  ("immhient  (ian*^er 
of  t*(M*ei;:n  a;:;rression.  or  of  throat  to  hninnn  life*')  if  it  were  :ii>j)licnhle  only  to 
"work  product*'  pn)(eeiion.  r»ut  I  IhinU  that  even  Uiis  qualitical ion  ol*  source  pro- 
loctioii  IX  \nM\esirahl(\ 

J.  rrtfrahtrnl  'Hufruutirds^ 

S.  870  is  constrneled  on  tin*  model  that  1  dcserU)ed  at  pp.  r,7-(»S,  .s///J/'fl.  which 
piN^ide.s  hotli  (a)  ;i  le.^tiiuonial  privile^'c,  und  (h)  a  pi'oliihit ion  of  the  issnaiicc 
of  suhp^Miias  williont  achMpinIt*  j)roe(Mlural  safe^ruards.  Section  co;:iaijis  (he 
pi-ivjh'trc.  in  the  form  dosori\)Od  :it  pp.  70-82.  Hupra. 

S(»i!lioii  u  iKVohihils  tlu?  issu:inc(»  of  eonip\dsoi'y  i)nM-4^'^s  oKcopt  in  eoinidhinco 
'^ilh  the  roMUii'enionts  of  either  section  4  oi'  section  5.  Section  4  fi'over»MS  court 
rrial  sii?>poeiias  issued  l»y  courts  of  reeord,  while  section  5  jujovcnis  all  other  court 
suhi)oenns  (that  is»  civil  deposilitm  and  pi'and  jury  suhpoenas  issued  hy  (.'ourts 
of  record,  and  any  suhpcM'ua  i.ssiied  hy'n  inatfisti'ale's  court,  mayor's  court .  justice 
of  t])0  j)e;ice,  etc.)  and  investi^r.-iUve  .snhi)ooiJ/i.«;.  TInd(»r  elMier  se(?tlon  4  or  seeffon 
5.  ft  newsman  may  he  snhpociuicd  upon  n  find  in;,'  that  tln^  in  forma  I  ion  s(ni^;lit 
from  him  is  nneonnecled  with  his  work  as  ;i  newsnuin.  That  is  the  limit  of  ilie 
siihpoen.'i  i)ower  under  sect  ion  5.  Coui't  trial  suh]»oenas  in;iy  also  he  issued  under 
section  4  (ipon  fiudinirs  that  (ft)  tUem  are  reasomihlo  sronnds  to  helievc  the 
uewsniau  has  uni)rivileped,  material  informal  ion,  (h)  there  is  a  factual  hasis 
ffu-  the  I'laini  of  ihe  snhp»»enain'j:  party  to  which  the  newsman's  inforiaation  j-e- 
late.s,  ixwd  (c)  Hie  sanu'  or  etpilvalent  information  is  not  avaihilde  from  another 
>oiirce. 

All  •)!'  tiie  (iiiilinjrs  i-equircd  hy  these  scM'tions  must  he  umde  on  Ihe  rec(M*d. 
afiej-  nojice  .-iod  Ik'.'I riii;;.  J'rovlsion  Is  niade  for  :Vj*peal  in  section  A  r-a.^-es  arid  for 
Judicial  i<»\i»'W  vx  s»'eii(Oi  5  casi'S.  K(^isonahl(»  slays  pending'  nj)peal  or  juilielal 
revi(»w  are  re(piii'ed. 

These  features  of  S.  S7<)  sfH'ni  to  me  to  malce  it  the  nn»st  effect ive  of  the  hills  T 
have  examined.  1  li;ive  stated  at  pp.  57-0?^.  A»///Yf.  the  reasons  why  l  h»  lieve  lliat 
leui-lathm  providing'  si  mere  testimonial  privile^'e,  wilhont  nddifh»n  (M'  in*»*r'*dpral 
safeirtiards  aiuahist  the  ijuprovidejit  tssn.aiiee  of  ^-uhpocMias.  will  not  d<i  Mu'  joh. 
Among  the  other  pending  bilLs,  only  C'{7  res?i4cts  Iho  Initial  Issuance  of  j)res> 
SUh])*  )ena.s. 

The  nppi'iv;u-h  talCen  hi  the  hitter  hill  is  (o  forhi<l  press  subpoenas  in  the  oh- 
senre  of  a  court  order  divesthifr  the  utnvsnmn  of  JIds  te^Hmonial  privilejre.  Prr)- 
ecdiiral  safe;rnards  are  hnilt  intd)  Ihe  div(»s| in;;  oi-d(M*  proeeedin^r.  This  is.  surely, 
a  werUalOe  alternative  to  the  appi'oaHi  of  S.  S70.  However.  I  prefcM*  S.  R7t)  Ik- 
eanse  it  tloes  m)t  reijuiri*  the  lssn(»  of  testimonial  ])rivllepe  to  \)e  dcderndned  at 
(he  pre-s\d)poena  sta^ie.  In  cases  whore  some,  hut  not  all.  of  a  uewsmnia's  evi- 
jlenn*  i<  iirivile^'(^l.  a  divestln^l-order  procedure  Involves  the  dUliculty  of  «le- 
^0}iii;r  the  s(*o|H»  of  allowahle  exaud nation  of  a  witness  hefore  the  witness  takes 


S.  STfi  ;:<iv(»rns  stJitc  .snI»p(K^n.'is  as  well  :in  A'(]rrnl  siijitK'nns,  So  S.  ].'S,  S.  (»:J7. 
jiml  S.  7.~u.  I-'or  tiu»  ^'^^•ls^pll^!  srf  i"<jrjJi  ;U  ici^ros  <l,w-7l.  I  ficlirvo  rovrn.-uT  of 
si;ii('  suliponiMs  is  iiidispcnsitljjr  (<>  Mm'  iM-ott'd ion  nC  jircss  rr(»(M](i!ii  .'nni  'if  iIm' 
inil))i<-".s  !i.:LrIil  u>  IvJinw.  I  t licrffitrc  rr;riTi  ilinl  S..I.  ltv<.  s.  S.  ;{(;,  f^.  :I1S  .mikI  s.  ITil 
.•ire  ri'sl  n'l-itMl  to  IVdvrnl  Mjl>i.in»n;;s. 

{!.  I ii  fiinmtinH 

S<M-ti(»M  of  S.  STO  iu'»)vj(U'K  tlinl  tlit*  bill  <1<><'s  ii<j(  "silK'r  s\ilKimaivt' 

riiilus  <<r  li;»luli(  ii's  of  :m.v  person  umU'i'  \ \w  Inw  i»r  (It'l'MUuit  i»m*'  fcuipluisis  addc*!  \ . 
'J'liis  pi'Mvisioii  (Iocs  not  itmcUt  tin.*  Mil's  priiU'ciioiis  iiiJipi>U»*nl)le  in  (It;<"Miii;i(inii 
cjiso;;  CIS  <lo  provisiiijis'  in  S.  A^A        S.  7."i/n  :  ii  nuMvIy  jvimIvOs  c^NpIii-il  wluil, 

I  i:»k('  to  Ire  iinplirjr  ill  liills  lluil  Jiro  sili'iil  mi  tlio  siilfjci-t,  (if  (I(»]'Mninlion  (S.,I. 
Kcs,  N.  S.  .'id.  S.  l.'s  jincl  S.  :  nanicl.v,  lliat  llir  snlist jiiilivo  law  of  <Jfjf;nuat)oM 
is  ijoi  affi-riccl  hy  \  hu  i')u\r\n\vu\  at'  t]\o  h'Arisiatioji. 

'i'lio  clt'fainatitMi  <n?('slioi)  is  not  an  (-asy  ono.  l»ul  iny  i)\vn  view,  for1Ij/»  reasons 
si.?',trcl  in  llic  footnotci ."/I  )  is  tlnil  nf-wsnnMi's  )ii'i»jocllon  simnltl  nol  ho  r(»lax(Ml  in 
<]ofaniatiou  '-ascs. 

I  iiiM't'  mil  tlirr»n;r]i  tin*  several  prndinir  Mils  ratlicr  rapidly,  in  order  nof  to 
l<'ti;:t lien  tliis  exl(*iid(!d  Statoinent"  fnrtlior.  Krieli  of  tliein  des(»r\"es  Car  ijjoj'o  con- 
.s}doriin/>n  ihuu  I  h;(V('  jrjven  it.  My  {'Nj»re>sioh  nf  prel'i'rt'iiecs  annmu  lln'  l»iMs 
should  Jiot  ennrcal  niv  eiitlnisiasm  for  tlicni  all.  1  liopo  lliat  llie  Snlu-Dnniiiltre, 
11m*  T'oMindtttM'  and  tln'  ("oniiross  will  at-i  io  vealivc  tlieir  vital  <,*oniJ))on  i^oal :  n> 
preserv(»  tile  fn^'doni  of  tin-  jiress  as  tho  scriiviiy  t^l"  a  frtM*  i:eo])le. 

Ur.ir.KKNcKK 

1.  'I'lie  iM'nn  c»f  ilie  Vale  T.aw  Seljord  lias  noted  newsnnMj's  claim  t hat ''disf'losnres 

art'iisnaUy  niado  in  r<'lian('o  on  a  ]»roniise  that  (hey  will  \)0  troafcd  as;-/)(iJJ- 
ilrni'im]  fund}  \hi\t  flic  failure  to  pi-ntoet  such  diselosm-cs  will  dry  np  essen- 
tial sonrecs  (if  infornintion."  'ri](\^r  elaiias  arc  'Tar  more  crrdih'e  for 
newsmen."  lie  writes.  'Mlian  tlioy  are  for  oth.or  iirofessionaJ.s"  \yhns(»  i/mti- 
dr'iitial  rel.ations  have  ;i<'hieV(Ml  h'iral  r('ro;:nitioii  in  tljo  doftor-p.atienl.  al- 
torn(»y-crient.  or  iM'iesl-iM'idlont  i)rivil('.ires.  "In  tin*  casj?  of  a  journal i si's 
3)iivile;re,  tlr-  informant  does  not  risU  his  health  or  lihert.v  or  forfnne  or 
st>nl  l>y  willi'i.oldhji:  inft)vnja1ion.  lie  is  liUely  to  bo  moved  hy  Ijaser  n^otivrs  - 
spiu»  or  linaneial  reward — or.  on  oeeasion.  hy  a  hmdahle  desiro  tf>  ^ierve 
Uu»  pnhlie  welfari*  if  it  can  he  done  witlnnit.  too  unu-U  je^^ipjtrdy.  His  eom- 
uin!iie{:»U<tn.  more  than  the  others,  is  prohahly  I  ho  result  of  a  ealer.lation 
:\Ui\  ni(»re  lilioly  to  he  nffoeted  hy  iho  lisk  of  expn.^ure.  Tn  this  insL-inoe, 
j-ojnpellinjj  th»"  diselosm'o  of  ;i  cnufitloutitil  somr-(«"in  nne  jiijrlily  puh!iei>c»Ml 
4-aso  really  is  llkt^ly  to  restrict  llie  flow  of  inforniation  tn  tlie  news  media. 
And  l>y  (h)injr  so.  it  niiiy  well  int<M*lVre  with  tlie  froedfnn  of  pre<s  irnarantoecl 
hy  the  First  Ameudn)ent.'* 

Aliraham  S.  Goldstein.  Xf'}r^'iiirii  a  ml  Thrir  Con/hfrutiul  l^ourfcs.  The  Xcw 
Itepnhlic-.  March  LM.  VMiK  i     V\.  I  I. 

2.  ]>:{vid  Gordon.  Thr  f'(,/ifiijrnrr-^  Xrirsutnt  Mu^t  A'rv'/^  t'olnmhia  Journalism 

I{evi(»w,  Xovemher/necemher  V^l^.  p.  in. 
o.  ISrit  Hume.  A  ('!>niin(/  l.'fff  c.t  on  the  /V(  >'.v,  'J*Jje  New  ^'orK't 'J'inies  .Afair.MXinc. 

HcM-cnilH'r  17.  r.»7L',  vv.  VI  SM. 
4.  'J*hc  wor<ls  .nre  tliosf*  of  Timotliy  O.  Knight,  jirodnccr  f>f  the  aborted  d(M-n- 

n  lent  a  IT.  They  arc  t;ik(»n  from  an  ;i/Jjdavif  in  tl:<»  voronVaf  he  C'lftfttf  //  case. 

r.ecanse  tlie  ni.attcr  of  the  .V.1?,C.  (](MiMneiitary  is  ah'cadV  hi  the  pidille  do- 

iiiain.  I  am  frei'  to  deserilie  it  in  detail  in  my  testimony' 
.1.  Sev(M-al  apjiear  in  the  l^rif  Ilmno  ariir  Je  cited  in  note  .'J,  .supra. 
Ci.  See  not*'  \.  .*<if/irft. 

7.  ranon  r»  of  t)n'  Guild's  Code  or  l'"11iies.  a-^  set.  forth  in  Geor;;p  A.  V>randon- 
hiirv.  yt  !rf!})0}irr  OulJil  Adoiitin  Kthlrs  Codr.  Ktlitor  tV:  l»nl)Usher,  .Tune 
VX\'\,  pp-  )>i*ovi<les:  "'liiat  neM*s]>apernicn  shall  refnse  to  reveal  ennil- 

drmes  or  tlisih>s(^  sources  of  co'.ilident ial  li\f<!rmation  in  c»>nrt  iw  Ix'fori* 
olhvv  judicial  or  Invest Ip^tinj:  bodies,  ami  tl\at  the  newspapennan*.-'  d'.ily 
to  UtH'i\  contldences  shall  iiicUute  th* »so  1k»  shared  with  one  employer  even 
nftor  lw»  has  cban^red  hi<  cmployinent."  *I'liis  ranon  was  loaflirmod  af  the 
Gnihls  lf>r»f>  ronvcnthm  in  a  2WVi  to  204i:i  vote  wliich  denlon.^•^rates  at: 
fiiicc  tl\e  In-oad  nirrcement  of  newsmen  on  their  nee<l  to  jirotoct  confnhMitinl 
Sources  aJid  tlio  divisivcnc<w  of  tactl(»al  (inestions  rc;;ardin:r  th«^  oxlcnf: 
to  wliic.h  (liaf  need  shoul<I  be  cfunjn'oinised  in  the  fact*  f»f  tlio  superior  jiower 
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<il'  llie  \n\v.  For  tin*  slu'cilir  niM'slion  on  u'iilch  thv  voto  \v;is  l.ikcii.  :ni(l  th<' 
iir.uuiiH'Mts  ;ulvj(n«-,*i!  on  ritlicr  side,  src  i'ufiUfilijhul  " rririUnjv"  l-Uitiorsvil 
hif  Cfftircnt'iini.  Tliu  IJiiiltt  K('|hh1«'1',  .Inly  ;tu.  ID-'^).  p.  SiiU'n.v  ii  (<>  say  hore 
rlijit.  nil  wiTi'  ii«;a'LMJ  on  ji  n'l:iliv<'Iy  hvoml  itrivilcgc :  mul  thnt  :i  cniisi/I/Mvi- 
lion  ji(lv;nicC'<]  \o  siiiiiun't  lIic  luoro  limited  of  two  forninhitinns  of  it.  wms 
that  "uiiUmitcMl"  lonunhiticjti  wrmUl  "iMirnur:i-;o  la w-nuiUinir  bodies  to 
aviift  liniitcd  staMiU'.s.  cndanj^crijJA'  tlio  laws  \y}i\r)\  in  xoaio  Slat(»s  now  ^'ivi' 
nowsiricn  tin-  ri^rlU  lo  Urv\\  eonlidom-os  invifflato." 
S"'o  licavci-.  The  Xcinntnni'i^  roOr.  Ihc  Cluiin  nf  rrirHrfjr  ntuf  Krt'r!nii(in'.< 
JHuht  tn'h'ridriHT,  -fT  (UJIC  I/.  ]n':V.  l-MM  (IIHjS).  I/'st  Mm-  iWavrr  ai'licl*' 
civato  tlio  niisiiniirossion  tli.nt  tlie  lo.i:al  lilrratiiro  runs  in  favor  nf  (-ouj- 
iM'llinL:  nowstacti's  tesiinjony.  I  shonld  jiovo  tliai  most  siili>o(pionr  writinjis 
.••irniiiriy  siifixirt.  (»\('3jj|>tinj;  nowsnH'M  from  coiujadsoi-y  process  in  a  more 
nr  less'lir<^a(l  raOL'e  id'  si  mat  ions.  ^ee.  (I  lies  t  .V;  Statr/.ler.  Tin'  f 'oi/W//;/- 
intidiHil  ArtjUhunt  for  .Vc/r,v/^n fumxuriiuj  thrir  .S'o///v''.v,  r»i  NW.r.l.. 
HKV.  IS  (Hl(;i)>  :  .vide.  I^rfuirtrry  nnd  Uirir  Sniinws:  Tl"'  CnH-^til  ulifni'if 
Ulifhi  /o  n  Cinijifli-iiiinf  hWlnt inn.shii>,  SO  YALK  K.  ,1.  317  (lljTa).:  <\vmmeiii. 
77/V'  Xcn'f'-innii'.s  I'ri rihyc:  r Ifinu'tUiirnt  I nrrytiuttfiniis',  ('rin'hfU  /'ro.v.-r//- 
tinns  (UHl  rnvuie  IJttunlUm,  CAMK.  I..  KKV.  IIJ^S  ilOTiM  :  roniniont. 
77/ r  XcirsnKin'.'i  I'nrUcf/r:  fratrrlifm  of  con/iflrul iwl  .l.s\vo(.-o///o'/v  and 
I'rh'utt^  CnninnDiit'ftnoiiK,  4  .7.  T-AW  lil-n-'OUM  .sn  (IJITH")  :  CoMimen'.  f'on- 
siii tflhnttil  I'nih.Ttion  for  Ihc  Xoirnnnni.s  Prodiu'l,     IIAKV.  CIVIL 

KKIHTS-CI  VIL  LIIUOKTIKS  L.  KKV.  310  (1070).  And  sei-  llw*  l.^.tdsiein 
ariiele  eited  in  note  3.  i^Ufinf. 
\\  DuriiiLT  the  ]"asl  te!i  years.  I  Imvo  luuidled  a  larj^^<  nundier  ^'f  eriuiinal  mat- 
t«'rs  eoMiin;:  from  all  areas  of  tin;  eoimtry.  in  eonnoetion  willi  snrh  nr^ja ai- 
zati(Mis  as  the  Ann*riean  Civil  Ial)eni(»s  I'nion  and  the  X.A.A.C.l'.  i.eural 
Deffiise  Fund.  Asa  (M>nsnllant  for  these  or.:iani*/.ations.  !  have  o-.-rasion  lo 
review  veeords  in  a  stii!  lart:ev  niiiu'ner  of  eriminal  eases.  And.  <»f  eniirsi'. 
ill  my  a?;  a  laW'Sclmid  tcjieher  and  leijal  anihm-  siieeialivaoiv  in  eriminal 
law  and  pnx-edin'c.  !  must,  do  a  j.^real  deal  of  I'eadiai:  of  roporled  criminal 
cases. 

30.  l  l  )  Newsmen  .a re  coninnndy  .snl»p<><'iiaed  l)y  ciMmiiia!  defense  connscl  jo  c<tah- 
!ish  the  fact  of  piildication  of  news  steries  ami  edil-orials  upon  wliicli  the 
di»fen>:(»  relies  in  siii)porl  of  n}«»tif)ijs-  for  a  ehanire  of  venue  tm  tim  L'ronuds 
of  !idver<e  laildieity  or  eoniiiiiinity  hostility.  See  AMSTHKI)A>f.  Si:(";Al. 
MIM.KU.  TKlAh  MANTAr:  FOR  '^^PllH  MKKKNSK  i'Kl.MlNAl. 
CASKS — n  (LM  ed.  31)71).  paras.  )inrt-2i)ii.  Jlfiwever,  I  l>idicve  we  can  as- 
sume that  no  restriction  «)f  eompnlsory  proci'ss  aL'ainst'  newsmen  that  this 
Snheoniniittee  is  likely  \\)  approve' will  ;:o  so  far  as  to  e\*emitt  news*]M'r- 
sonn(d  from  liein.L'  re(piived  merely  to  authenticate  the  fact  (as  distin- 
LMiisluMl  from  the  (Muitenfs)  of  their  piihlicat  ions,  in  eas-.-s  wln'i-e  ^ncll  au- 
ilientieati(ui  would  n(d-  impair  eoididetviial  sonrees.  And  this  !?nute<l  t*or:n  <if 
aut  lieut  leal  ion  is  all  that-  is  retjiiired  on  ehan.i:e-or-venne  i\iovii)ns. 

(lM  I'artienlarly  in  cases  where  counsel  for  indi^ront  deff-nda  ut  s  a  i*e  aji- 
poinfed  kuiu'  after  the  coneiiisioiM  of  poljec  investi.Liation  in  a  ea^<'.  sn.-li 
defiMise  counsel  freipiently  tind  mnvsuien  a  iisefi^^  soiirre  of  h'.-uls  at"  the 
he^nnuin;,'  of  tlicir  own  factual  investi^'Utioas.  See  /(/..  ^iT  i>ara.  \VJ,  How- 
ever, most  <d'  uhal"  newsmen  Unow  in  these  eases  eait  he  ohtained  from 
either  hack  issnes  <>f  Mieir  luihlications  or  l>roa(h'ast  co})y.  or  from  inter- 
views with'Mit  the  use  or  thi'eat'  of  lei^nl  process.  .Newsmen  seldom  Iiave 
admissihle  evidein'c  that  wonld  ho  th<»  suhject,  (d'  a  suh]toena  :  and  1  douht 
ver>'  niiich  that  th(»ir  willin.iriiess  to  he  interviewed  (h"*i>emls  uj»on  the  ihreai 
<d'  a  KnUjuK'ua. 

n.  IW.ASI   (VINCK).  I'RKSS  SC  Td'Ol^N  AS  :  AN  KMIMUKWL  AND  I.K(;AI. 

ANALYSIS  I  U(»porters*  Committee  on  Freed<an  of  the  Tress  Study  Ilepiu-t. 

VM'J).  See  particularly  pp.  ili>>:]-'J(\0. 
32.  I  do  not  iprnore  the  "Ouitif  lines  for  Suhfiorntis  la  (hr  AV/r.s-  MrOifi"  (!)e]>art- 

ment  (►f  Justice  Meunoraudnui  No.  0112.  i»r(annl;:ated  Sei»ii'mher  'j;  T.>7(n. 

>.v)iich  re^inire  fedeni)  proseciifors  to  clear  pi*ess  ynhpotMia-^?  with  the  A/hir- 

torney  (huieral.  Nor 'ih»  T  helieve  that.  Executive  ]deasnre,  chan.u'eahlo  as 

it:  so,oft(»n  i)roves  to  he.  is  a  siilistitule  for  Con.LrressiouaH  reLrniaiion  in  a 

lieh)  of  i»lain  J(»;iis'aiive  competence  iriul  conci'm. 

13.  See.  c.//.,  77*c  Xriv  Vor/.*  Tiincff^  F.ridny.  Fehriiarv  0,  lOTO^  p.  1.         7:  p. 

Ai\  col.  4. 

14.  Apniicfftio}!  of  CahlirrlK  311  F.  Snp)).  3ns  (N.D.  Cal.  VJ70)  :  CtZ/j/vV/. v,  rnitrd 

Stulr.s,  431  F.LM  lOSl  (!Mh  (Mr.  "11)70). 
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ir,.  1 1 SI .  Oil,  rJL  yuin'fi,  nu\ i'  1  1 .  ii  M Y.)  'iK 

1r..  TO. 

IT.  See  pp.  LiO  -J-J.  .sw/y/rf/. 

)s.  r.S.  CONST..  .Vrl.  I,  s^.i-i.:^.. 

1!).  "'i'lils  pf»u*<T.  liK'{>,'jil  oIluM'.K  veiled  in  (!un.:;n'ss.  is  fojuiilplf  ):i  iJspM*.  inny  ))o 
t'Xpn-iscil  li>  its  nlinosl:  c.xjt'iif.  nnO  :ii-k])u\\iiMij4rs  nn  liiiiilnli'ins.  nlliri^  lluiii 
nrc  pi-fScrilH't!  in  I  In*  iini  inu.*'  i  ( 'liii'r  .hisl  ice  Mjirshji}!.  in  dihiifnty.  v. 

(>f/(li-t:.  'J-J.  l\S.  (\\  Wli.'iir.)  :i.  ion  Sco  ;\Un  Atucrivm  r<i(nr  & 

hiljhl  Co.  V.  Svcunlirs  and  h'.f(:fi<ni{/c  Coiunijii.shw,  :V^\)  l.".S.  IMK  {]\)\{\\, 
(k'Scril)in;r  lln:  scojn*  »)L*  (lie  ConinuMTo  I'owcr  iis  Iu'ojmI  :is  Hit'  rcnnonilij 
jm'imIs  of  Uu'  ii;ifii»ji."  !  cxiM't'iso  of  liic  power  luis  Ikm'ii  sns- 

iJiiiiiMl  ill  1 1 10  n'ntilnl  inn  oL'  sucli  (h'v(»i\ij:cii{:  iii'c-is  ;is  ;r;i  in lili iiir.  Lafiirit 
rrr.sc.  1SS  P.S.  Mi^T  fr.K)3}  :  JH'osl  ij  lit  ion.  ih.iUr  v.  T/^f/fvi  >.7fWr.s\  'JLlT  l^.S. 
.".ris  ClUi;;)  ;  iiii.slnvinclhiu-  ol"  ilni.iis,  U'rrA-.'f  v.  .S7^//r.s-.  l!}.")  r.S.  CIS 

f1.l))S>  ;  >VM^,vs  niid  Inuirs.  ^tntrf,  v.  7}fn-^;/.         P.S.  100  <:p.Ml)  : 

orrMM-oiilrol,  ■ir/r//<f;7?  v.  Filhuni,  I'.S.  Ill  (10-1-2)  :  frjUKhilciil  seciirily 
(r;nisnrli(nis.  SrcKriticit  ct  H^rtihanffe  Vtmntrn  v.  }\*(iht(m  l*urtmi  Co..  .'U(l 
110  n054)  :  i)ntlVssi«ui:il  rooM);!!!,  ilmlovich  v.  XiifioiKtl.  ruoihuH 
hcutnic,  '^WZ  V;,^.  ^l-io  (lO.'T)  ;  (JoceitlLvo  pnuilifcs  in  Mio  sjile  o.<"  proiliicli*. 
l\'(h'ra{.  TniiU'-  {'omm'u  v.  .\UiuiJcl  Hros..  hic.  ;r>;VU.S.  .'is.")  fior.i))  :  nu-ifil 
(liscnnnnjifioii.  KaizcMmrli  v.  McCluiJf/,  '610  U.S.  iiO-l  ;  and  lojiii- 

sh.'irlviJiir.  /'era:?  v.  7;;;//^/-  -sV^//r'.v.  .:ir):>  U.S.  1  10  (1071). 

•JO.         c.(/..  Cihhoiisx.  Of/tirn,  22  rj.S.  fO  Wlu^t.)  1.  lOb.  i  lS21:  Uuiicff  ,^tair.s 

V.  /)^/W;v,  8i:i  U.S.  100,  n  i-no  (loii). 

21.  Xnfional  Lnhor  Uchitio}iii  lUnml  v.  JoncH     Laiif/liJin  Slrcl  Corf).,  ;501.  r..S.  1. 

;ui-;iT  no.*tT). 

22.  Oihhons  v.  Of/flcn,  22  V.^.  (0  Wlusnt.)  oxpUcitly,  rciotMod  an  iiilorprolntion 

oL*  coiiini(M-co  (Imt:  woiiUl  luivo  liinifpd  its  l^u'^lniM^?  to  "tranie,  to  linyini^  sind 
selliuj:,  or  (ho  iiit:(M*c:h.'ii]Vo  of:  cfUMinnditios."  Accordin^^  to  CJilof  .T!islit'(? 
Mnrslmll,  tlie  Irrni  ''coininorco"  is  !i  j^eiicral  ono.  appUenhlo  to  niniiy  arons. 
<^\VliiI(?  most:  (JoninitM-co  CIniiso  casos  liavo  involved  lnisin('."<.i;  aetivitiy  \viih 
'direct,  economic  eoiisetiiioneos,  thort^  is  no  ;:<Mieral  requirement  t.liat  an 
nelivity  exeiM;  oc^onoiiiic  ofroets  in  ordor  (o  qualify  for  re^uljilion.  For  (exam- 
ple, tlio  movement  of  i)oi'sans  hct.woon  statos  lias  lonj;  liaen  airi-eed  to  lie 
ooiiinievce.  CV/.vr\v,  48  U.S.  (7  Ilow.)  122  (ISIO).  and  it  mnlces  no 

dilVertMicjo  whether  the  transporlalioii  is  commercial  in  ciiaractei'.  See  (.'.(;„ 
camhiotri  V.  Untied  i^tuics,  2-12  U.S.  .170,  484-180  (1017).  Sec  also  note  2fl. 
infra. 

dWhons'  V.  Ouden,  22  U.S.  (0  WJieat'.)  1.  ISO  (l.S2-n. 

24.  This  is  the  siatulory  definition  that  the  Snprenie  Coui-t  aiM'roved  in  'K'liional 

HrlaUoihs  Hoard  v.  JmicA  tC-  Lafiohlin  Str^^l  Corp..  SOl  U.S.  1.  ;U  nO:?7). 

25.  47  U.S.C.  §ini.  ct  ficq.  See,  c.(/..  Rod.  Lion  liroadcih^thig  Co.  y.  Federal  Cnni- 

mu)\\caiUms^  Comml^Mon,  305  U.S.  307  (lOOO). 
20.  An.'iuciaicd  Prefix  v.  XciiomU  Lahnr  Nclationii  Board.  ?.01  I'.S.  lO:^  12S  (10;m  : 
A.'i.^nciaicd  PrcuR  \\  Ihfifcd  Sffitcti,  1^20  U.S,  1. 14  (104.1).  In  tlio  former  ease. 
tho  Cvovt  noted  tliat:  "This  conclnsioii  ffhat  the  A^ssoeiafed  Press  fs 
en.^aj^ed  in  interstate?  cominci'oo]  is  nnaffceted  hy  the  fact  that  the  petit  ioner 
does  not  sell  news  Jind  does  not  operate  for  profit-,  or  that  tcclinieally  the 
title  lh4»  news  renin iiis  in  petitioner  diinn.:r  interstat(?  transmission. 
Uelitioiier  hein;r  so  en^Mjred  in  iniei-state  (-ommercti  tlie  Con£;r<'H<;  may 
ndopt  aj)proi>ri:it(^  re^nlalioiis  of  its  activities  for  tin?  i)roieetion  and 
advai]i-enu«nt  and  for  tlic  insnraneci  of  lh(^  safelv  oi:  sm-a  eonnnei-ee  *'  (.*]tH 
U.S,.al  l2«^  .12!).) 

27.  See.  r.(}..  inVUUS.  TT(F.  >IASS  IMUTHA  (lOOUi.  41-r.t:  I-UIKIIV,  AUUT 

.\ni-^,U.  IXTJ^OnUCTION  to  ^IASS  COAIMUXK^VTIONS  (:id  ed.  1070), 
2:)1-247. 

2S.  Oni»led  in  UlVEl^S    liUP.lX.  A  l^KOTOX'S  PiUOsS  (1071 ),  12. 
20.  Se(»  pp.  :i-22. 

:-^.n.  H,ff,.  Viiifrd  S7rt/r.v  v.  Dorhif,  ?,12  V.H,  100  (1041)  :  ^V^c}:f7rd  v.  Pifhifm.  ni7 
l-.S.  Ill  (1042). 

rn.  U.S.  coxsT..  Art.  vr.  el.  2. 

a2.  Referrin;:  to  the  Tenth  Amendment  in  TJnitod  ^^fafcfi  v.  Darhif.  ?^^2  U.S.  100. 
124  (1041).  the  Court  concluded  that  "fHIic  amendment  states  luit  a 
tnii<;m  (hat  .'ill  is  retained  which  has  not  heon  surrendered*':  ^*Froni  the 
hepiimin;:  and  for  many  years  the  amendment  lia.s  l)een  eonstruod  as  not 
doi)nvinfl:  tlio  national  ffoven)ment  of  authority  to  resort  to  all  moans  for 


in 


llic  t,'XOivi.vo  of  n  gjrniilccl  power  wlilcli  iwo  Mi)iiroi)ri;i1o  jiihI  ]ilai!i]y  fulanii'd 
lo  the  poniiilteil  oimI." 
.  ou.  Mndisoii'S  roJe  in  the  nihjiilUm  f't  the  First  AiJi(»ju3nH'iif  is  <](\sfTi)HNl  in 
JiUANT.  .lA.MlO.S  MADISOX,  rATllKK  OF  TJIK  CONSTITUTION 
(IDDO). 

Si.  [MADISON]  Tin:  V11U3IN1A  llI^rOUT  OF  ITUlJ-KSOO.  TOOKTUKIi  WITJl 
THIO  VIUtMNiA  1::O.SOM;TJONS  of  DI-:Cl-:MIiKU  Lfl.  ITiKS  n>.~u;.  liM. 

35.  Mudison  wrolo  "[ijlial;  the  rcsi>oiisibiIit.v  ol:  ollici'i's  of  jj;over]itneiL\  cjiiiiujt 

s(»ciire(l  without  i\  fi'ce  iiivestJi^alion  ol'  their  coiuluef  juul  nuilives"  jiimI 
''I  t  jliMl:  it  Is  the  ri^^hf.  mul  duty  ul!  vwvy  (.'itizun  to  iiinlci*  suuli  invent  iun I  ion. 
niul  protiiul.unle  t  he  rofi lilts."  JO..  Jil  l.ST. 
"In  every  st;ni»,"  Mndisoii  noti.'d."  .  .  .  tlu*  jiress  has  exert od  t\  frevdoui  in 
c;iiivns.si?:fi:  the  merits  niiO  measures  ol!  i)Uhlie  nK»n.  of  ev{»vv  <les<'riii- 
tiou...."7f/.,at2:il. 

.''!7.  Oitltnr  V.  AV'/t;  }'o/7.-,  2(\S  U.?>.  <\Trl,  (JlIO  (IMIio).  S.uhseMnmt:  dccisiMii-;  eNfiAcrted 
tlie  (tifluu:  assnmi>tion  itilo  lujldinj^s  (r,-./;..  y-V.^-Z/e  v.  Jum.^n.^,  liT-I  I'.S. 
(1!)2T)  :  :<irniuhcrff  v.  califonua,  L\^:;  I.;.s.  rsr.u  ;  Stur  v.  .y'ninr.sntti. 

2K\  U,S.  (.;i)T  (1{}:V1)  ;  /)c  ./ou.vc  V.  O/vr/o^L  U.-^.  .'in;;  (I'.I.'IT)  ),  yn  tli;i1  it 
iJ:  is  now  corniuoiiplaee  to  sjH'uk  oi'  First  Aniendnu'nl  I'reedoijis  In-iiiii'  siM.-iirod 
a^;-aiusf  the  Stales  hy  /he  FonrU'eidh  {('.(/.,  lUaitom  AV/o/.x  ijir.  v.  .s'/f^ficffH. 
:jT*J  U,B.  ijS.  72  (1!)GM):  Julirnrd.s  v.  *S'ou//i.  Caroliuu,  ;;T1*  F.S.  iiUli. 
a!H';.i)  ;.Y..4..i.C\/'.  v.7.'///7c*,.37i  U.S.  ^15,  ♦iMI--^!;):)  iV.m)  ). 
AV  purfc  Virf/iilia,  100  U.S.  :>:M).  ;3-irj-;M0  <J87i)).  Tlie  SuiuriMo  Omrt  has 
jaade  ehvir  tlj;it-  seeliou  o  Ji.-is  i.he  sajoe  ))rond  r^'a^di  as  tho  .N'lVi'ssary  and 
I'rnper  Clause  ol'  Ai-tiele  1,  §  S,  eJ.  18.  Kaizcnhach  v.  Morr/un,  aS4  U.S.  G-II, 
0.10  (It)li(J).  Under  eltlior,  as  Chief  .Tustiee  IMarshall  i)i'onounc<'d  in 
M'Cullm-Ji'  V.  WfiiruJuvil,  4  ^\\\ir^t,  :iiG,  421  (ISIO)  ;  .  .  Let:  the  end  lie 
Ie.ccit;iniate,  let  it  bo  within  the  scojie  of  the  coiistitiition,  and  :ill  menus 
winch  are  aiipropriate,  which  an*  plainly  adai)ted  to  that  end.  wliich  are 
not  in-ohiliited,  but  ec^nsist  with  the  lettt^r  aiul'si)irit  of  thi'  <''<Mist ihJlion, 
are  consitutloual." 

;^0.  linn\zl)Hnj  v.  J/(^^/e.s^  lOS  U.S.  G0;>  (10721 . 

•JO.  "Xor  is  it  sufi-^M'sted  that  news  ^^itherin^^  doe.s  not  qnalify  foi'  First  Auicnd- 
nient  protection;  without:  .^ouie  i)rotec-tion  for  se<»]>inir  out  th<»  ncw*^. 
fn>(>dom  01^  (he  pn?ss  enidd  he  (eviscerated."  (408  U.S..  at.  GSl.)  '-[Als  wo 
have  earlier  indleatod.  uows  jratherin.i:  Is  not  ^vitliont  its  First  Anien<lir.eiii 
jn-oteotions  .  .  .  (^OS  ILS.,  at  TOT.)  ''The  argument  that  the  iW\'  of  no,v«> 
will  he  dinii lushed  hy  eompollhiy:  reporters  to  aid  the  grand  jury  \\\  a 
eriniiiial  invest ijxatiou  is  not  irvationnh  nor  are  the  rer^ij'ds  before  us  silont 
on  the  matter.**  (-lOS  U.S..  at  OO:^.)  ".Veeeptin^  the  fart,  howover.  that  ;in 
nndorjuined  number  of  hifonnaut.s  not  Mjeiuselves  imp]i(*ated  in  cvmo 
will  nev(M-th(»less,  for  whatt»ver  reason,  refuse  to  t:alk  to  v.ewsnuMi  if  they 
leal-  idontitiealiou  by  a  r(>port(»r  in  wn  ofileial  inv^v-^ti.iration.  we  eannot 
aof-ept  I  he  ar^^nnent  [that  fhe  ext  ent  of  First  Auienduient  loss  outwei^dis 
the  amount  of  inve.stign tlvo  ^iainl,"  (*JOS  U.S.,  at  00.1.) 

41.  408  U.S..  at  000-001. 

•12.  This  is  clear  upon  the  lea.^t  expansive  read.'uf?  of  Kaizcnlmch  v.  ^fnr^^an. 

U.S.  on  (inOO).  See  Cox.  The  RoJo  of  Confn-ca^'t  in  CoufffifuUnual  Drier' 
winntJo}}.^.  40  V.  OIN.  U.  IXKV.  300.  200-2.1,1  (1071)  :  Cox,  Co))HiUuiioi}al 
.A(ljuilir(!f}o}i.<i  and  the  Promotion  of  Umnon  Rhihi^.  SO  TTAUV.  L.  MVS.  01. 

102  nooo). 

4X  40.sy.S.,  at  708. 

44.  **So6uer  or  lat<»r.  it  would  ))e  necessary  to  define  tho.se  ejitc^rorics  of  m^wsmen 

whoqnaliOed  fortho  privilege  .  .     etc.  (40R  U.S..  at  704.) 
4.'7.  nurt.  Miraufhi  aud  Tillc  IT:  A  Morq<n\aito,  Mnrriaar  [incfn  SFFUEMF 

rouKT  KEV.  SI.  i:m. 

40.  .Tn.stlee  White  was  unalde  to  np:r^.^  with  the  majority  in  A  moUfumnfrd  Food 
Emplo^trC'^  Uinon  Lo^^nl  .7.9/?  v.  YiOf/an  V alien  Phtztf.  Inc..  .S.'M-U.S.  .m*^  nOO.«?). 
in  iiart  heeau.«e  ho  found  It  iinpo.sj.sIhle  to  "draw  a  line"  h(4ween  the  holdiutr 
in  tliat  oa.se  and  unaeeeptahle  exten.slon.s  of  it.  7/^.,  at  However,  ho 
allowed  that  his  view  luijilit  be  ^•han^^ed  by  the  existence  of  ooiip;ressional 
Jr.irislntion  ejinetcd  "lo  im])lenjont  and  enforco  fhe  >'irst  .\menrl)aent  ..." 
Id.,  nt  340. 

4T.  Pp.  15U20.  ^fr/jrr?. 

45.  •lO.S  U.S.,  nt  710. 

40.  See  ])p.  nT-Orj.  supra. 


TiO.  Tln'  :tijsilft;:y  1(j  iIm*  li^.TJicy-tt-sl  iirovisioiis  of  Mic  N'dtinj:  Ki;rlit.s  Act  of  lUii-' 
niid  tJu-  \'<)n'ii;:  lii^rlits  Art  AmcudiiKMiIs  of  V.)70  is  cnjuM.  I*ri<M-  1<>  Wiv  Acts. 
lln'  ('(init  lu'lil  tluit  Htcracy  U'sis  wt'iv  nuV  ;^rr  vi<>lntiv<'  at'  ilu' 
KttiirHMMiI li  AniriKliuciil.  Ln-ssitcr  y.  Surthiuitftftm  i'oU))fi/  />oant  of  AV/'r- 
tions-.  MtO  r.S.  ;ir,  (l!>."iiO.  It  I'liws  left  tlif  coustiliilionjiHly  of  llM*ii-  npiili- 
»  nn»n)  tt>  ln'  (h't^M  iuiiuMl  on  n  vnsv*  hy-iMsc  basis.  lUiV  when  ( 'niii;i*^'>s  saw 
I  lie  in;nI»M]U;iry  <if  tlii.s  ;ii)j>J"o;)i"h  am]  J)n>)iil>j/{'<I  /ii<*  1/S(*  of  (h«o  f<'srs,  ilw 
(•»»uri  susijiiiicd  I 'iui^n-css.  S{,uih  Camlinn  v.  /uttrcHtKich,  r.S. 
(  r.mu)  :  V.  .l/(f(7H'//.  .HH)  U.S.  112  (  V.>T(M. 

Til,  j  li'Ml  ?]]!'  (li'fjnMJilioM  isswe  I  nuiJj/iii/,'  priiii;uiiy  iH'criiisr  of  n  l'oih  <m;.i  ilir.l 
in »'?<iumsiMc  JoTiriuilisls  iiuiy  jivoi<l  lijilulily  uiKhM*  {hv-  ojKMJiliMii  oj*  .Vc/r 
Vr^r/.-  'I'utiis  ('<f.  V.  Sullirfiiir  J',7(i.  l\S.  2jVi  (ltKi4).  if  Uicy  nrc;  iHTiiiiltt'd  lo 
shifNi  tlti-iv  SfHircf-s  .'ifui/or  -woik  product."  IIowv'Vov.  to  wil.lidnnv  jliis 
.sliidd  U-tfiu  irrcsiioiisiMtf  jiHii'iiJiHsts  is  ;ilso  to  wit Iidra \v  U  from  i-c.spoiisililc 
ones  [it  ilio  di'(»p  of  a  dcfaiiiation  suit.  I'l'otccUoii  <.'aiiiiot  1m?  talicn  fipjjj  iJjc 
•  ■lie  -.viihuut  !!m*  otijcr.  siin'C  tln'  jmrjjosc  (jf  wit  Iidra  win;?  jn'otvctioii  is  \n 
dctcriiiiiic  wliicli  is  winrii.  .\iid  1  nin  uiial)l(?  to  nssiiiiii'  tiiat  lilv.M  jilaiM- 
liflV.  as:  a  cljjv^s,  will  1m*  more  rcsjM)iisiMc  tlj.-iu  tljc  iii",v.si;icij  wJj</iii  TJicy  .site. 

.^lorcover.  the  roosl  critical  fiiin'lioa  of  .'i  cj^iisc  of  a**tion  ftu'  defamation. 
i1  Sfcnis  It)  mc.  is  to  ;;ivo  tiic  ijlninliff  ii  foruiii  for  viiulUat iuii  Ids  ri'i cita- 
tion, rather  than  to  jrivc  Inn;  ntoney  dama/rcs  for  a  iciiid  of  in.hii-y  tfnri  is 
har(ily  siis'.-cittiltle  of  hein;:  salved  hy  inone.\'.  If  tliis  is  so.  the:}  it  is  far  less 
inip*>r1ant  whether  t!ie  defamation  plaintiff  "wins"  his  cast'  i  in  tin*  seijsc 
of  oht/finin^^  t'lntil  jrid'-^nicnl  in  iiis  favor)  tiian  wh<f*l her  he  wins  a  detiMini- 
natifji  in  his  favor  on  tlie  issne  of  tmlrtith — oilher  hecau.^e  nnti'tilli  is  ad- 
mitted in  tlu'  answer  or  iM'canse  it  is osttililislied  on  :i  trial. 

J'roicctiniLr  newsmen  ajrainst  comptdsory  jtnwcss  will  prohahly  imt  aT'ecr 
the  defamation  plaint ilT's  case  on  tin*  issne  of  nntrntli  so  mncli  as  it  will 
iihstrncl  Ids  ahility  lo  in-oV(»  nnilict'.  Howover,  this  latter  oh.>;tin.'tion  may  in 
tnrn  afTcct  in  tv")  ways  hiscapaciiy  to  nsc  t  ho  defamat  ion  action  asa  fornni 
f«)r  vindicatin^Odmsclf.  l-'irst.  it  may  disstiad**or  disahle  him  from  l)rin.iiin;; 
the  .ution  )>y  decreasinj*'  tho  likvJiliood  lliaf:  will  oJdain  da/nat-'»'s  from 
which  1(»  pay  his  ;?llorneys:  and.  if  he  does  in-in.'^  the  action,  it  imiy  leave 
ijim  iM-arin;;  ilie  <;osts.  Sccijnd.  it  nniy  result  iiijiis  liein^  nonsuit in1  ftir  want: 
<if  evidence  of  lijalicr-  prior  lo  lin?  (inie  tliaf  in*  lias  i>een  al)le  to  of)tain  a 
ven]i»  t  on  iintrutli.  The  lat1r*r  prohloni  ini^'ht  he  solvetl  hy  sj^ecial-vej'dicr 
practice:  iait  tho  fornn*r  seems  essentially  iinsolvaltle. 

7*he  iiMimate  (|in»sflon.  for  me.  is  w!u*ther  these  two  harms  to  the  defa- 
maiittn  plaint ilT  outweijfh  the  harms  of  jiress  suhjioemis  in  defainati»m 
ca^v^".  UecttjLini'/.in;:  that  1  do  nr>t  know  as  nun-ii  as  1  would  liUe  to  Ijnow 
aliout  (he  ways  in  which  tin'  various  forms  of  press  lu'ot ect  ions  tseo  pp.  12- 
(»s.  ftufH'fi)  wotild  affect  the  dcfanialiou  plai ali ff's  case  in  actual  practice. 
1  te!itjit ively  conclude  tlnit  tin'  luirms  <d*  press  suhpoenas  are  the  irn-ater, 
I'j'riiaps  the  rase  for  the  contrary  cmn-ltision  cair  he  made  out  on  th»'  tacts, 
hut  1  have  yet  lo  bear  it  mado. 

.^(•nntor  Knvix.  The  i^iihcoinmittco  will  staiul  in  itcosh  until  next 
"I'tii'-^^lny  :ii  10  w.m.  wlion  nvo  will  ]>o  in  looivi  120*2. 

( Wlii'M'Uiio?!.  at  12:0.1  \).ui..  f]io  stihcoiiiniKfcv  wns  iv(*(WP(l  lo 
<  <)ir/eiu'  'M  10  a.iit./riu'sdny.  FphriiaiT  27»  107^.) 
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U.S.  »SkXA'J*K: 

Sri^<*««.M.Mi'iTi:i-:  ox  C'nNs'rri'L'TioN.VL  Hu;n  r.<  uv  tuk 

Co.^rMI'J'TKK  (IX  TUK  J  lM)U*I.\IiV. 

Was'/un{/fo)i.  />,('. 

'V\w  HulHtuiiuiuiici'  }]U'\\  |Hir.su;iiil  in  ri»f{'.ss.  at  i\,\u.,  \\\  r<.oiii . 

liiOii.  DirkscMi  StMiate  ( )Hici'  Huil»lin;Li*.  St^nator  Sam  J.  Krviii. 
(f|jaii*iu:n))  prosidin^i;*. 

Pr{>stMit:  Sonator.s  Krviii  ami 'riun-iiunul. 

Also  pivsiMit  :  LawivJicv  M.  l^ankir.  ('hi;*f  Coiin.^rl  am!  StaiV  hi- 
n'f.'lor.  and  Hritt  Si''-<kM-.  Coiin^^t'l. 

Sonator  Euvix.  'I  iu*  siilK*oinini(tt*e.  will  CDnio  to  Drder. 

This  laonnn*-^,  the  suhcominittut*  \vi!i  re^rumo  its  inquiry  into  tho 
]HMi(Vni;r  nowHnuMr.s  |>i'iviU»«j:v  ])i'oposals. 

l\vf<nv  u-{'  !u»ar  Ironi  our  tin^t  wihi(*s:s.  I  w'ouUl  )iki^  to  iviu]  'niin  ihi- 
wcovi]  pari  ol'  a  U»tt(M-  I  rccvivod  la.^t  wtn^k.  which  I  iVol  illnstratt*.-;  tju* 
silualioii  whifli  now  !ia\'t'  bctwi^cn  MtMv.sni(»ii  and  thoir  pi)ti*)Ujai 
sourcos  of  inl'fHMnat ion. 

u-ri^or  is  a  Irt^tdanr-p  jj^nrnalist  luMvin  ^^^•l.^hin,iiron.  who  wi-it(V. 
and  I  (juotf : 

I  iitu  nil  in(U'fMMa]('Ji(  fr<^(*l;nic<*  j>niniali>1.  /M-csi-ml.v  world iiir  on  \\u:  iiiVesM- 
j^Mtion  of  corriiipi inn  mI  tin*  I >('pnr; nu^iil  of  Ilo.-ntli.  Kdncaiiiui  ami  Wt^lfjin*. 

SiKM-ili»-n)!y.  I  jon  inqnu-iivi:  intn  wii.it  1  hclirvc  was  ;i  finispiracy  aiimair  :i 
iitiiiihcr  of  fcdiM-al  (MnplnycM-s  wlm  frandiiliMiJ ly  (IiV(»rl(Ml  several  Imrnlrod  (Iioiisaad 
dollars  of  ;.^>vorMMi(Mil  fands  to  jn*ivaio  us(». 

A  n^w  weeks  Ilu»  inquiry  was  nl  \X  pfunt  w1hM'(»  it  \v:is  p(»ssil»le  to  elenrly 
e.-lnl»Usli  tije  t-iilpability  id*  ut  lerisl  «4H-  of  tli(»  oiiieinls  invoheil.  luit  not  so  e;isy 
K!  *a-ov*-  llie  eriniiaality  of  jujollier  Mltii-inl  wlio  1  li(di<*ve  niastertiiiiidi'd  thi.-j 
(•oiispira^-y. 

.\e<'ordiii«:ly,  ]  plioiKMl  tlie  iiae  olMi-ial  nnionir  wlioni  tin*  l;i rarest:  aiiioiiiu  'tf 
(»vid(MMe  had  lieeii  aecnnnilaUHl.  ;ind  jisIncmI  liini  to  diseitss  iln-  nivolveiUiMit  ol*  liis 
collea^Mie.  lie  nuroed  0>  meet  witii  nie  in        pivseiice  af  liis  alfornoys. 

At  I  lie  Mieetiim  ln»  iMilica.'tMl  be  would  lik(»  to  cooperaii'  with  ni(».  (>sp<>ei:illy 
since  lo  do  im  would  iiu»aM  my- story  »V(nild  renter  more  ehisely  on  the  oiIum* 
otiieial  antl  Mot  liiiiis(»lt\ 

l*i>n  Uie  attorneys  (Uh'UiwmI  (d  aUow  their  cliiMits  to  jinsw(>r  M)y  quostioiis.  1'ln-y 
eiled  t)n»  reeent  Siipr(»Mie  <'oiirf  (h'cisioii  ja-ovidiui:  iitHirnnlists  niny  in*  ct^iipolled 
lo  disr)<>se  infornoOion  received  in  eon li deuce  and  to  (Usch»se  the  sources  and 
circinastam-es  hy  wliieh  llw»  inl*«>riiiutioa  was  ohtniiu-d. 

These  attorneys  m.-iy  hav/*  l>een  lioiiesdy  ti*y i/i;jr  to  prf>lect  )hf?ir  clii»iits  t*r«iai 
nnikin.u  stateuieiils  wliich  miiLilif  liU(>r  havt'  lioon  nsed  ajiaiiisl  tluMii  in  tho  court. 
TiM-y  niiirin  have  luul  n  hona  lidt^  appreliensiou  of  the  i)ossihiIi(y  (d*  my  liavin?: 
hci-Mi  sni»po(aiaed  and  coniniMuded  ti>  t(»stify.  Or  they  inny  havi*  heeii  nsia;r  f!to 
Su))reme  roijiM  (lecisii>ti  as  an  <^Xcas(»  to  k(»('p  their  client  from  t.'ilkinir  to  !ne. 

lint  ni  <»itlu»r  case,  my  efforts  nt  j^.dlierinjr  inl't>rniation  \V(»n»  fru.strat<Ml  he- 
cause  of*  {he  ;:uvennmMn's  );(»liri«'<  of  <leuyinji'  journ;i(i<rs  tho  v\)xlu  »»f  eimthlein lai 
<MUunnniications  with  news  sources. 

(21:)  I 
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T  woiiltl  siii^'^a'Sl  to  the-  Sul)Conimi(t('o  (luil  lliis  is  not  jui  isolaliMl 
('.\:niij'l<'.  that  ia  iuct  tho  Cahhrrll  dccisio]!  l):is  boroino  a  consiilci'iihlc 
()li?:|acl(M()  I  ho  free  ilo\v  ol"  in  foi-piat  ion. 

In  in()<l  cases,  unlilu'  (his  oiu'.  we  would  nrviT  Ivuow  what  we  mi  J  it 
known.  Here  we  lia\"('  a!)  iih'a  oi'  what  \v<  ha\*('  known  an»l 

lh<»  f;K't  tlial  it  may  ncvor  fnily  1k»  nnuK'  ])nlmc  is  IVnsI in.ir. 

Counsel  will  call  (liclii*s(  witness. 

Mr.  l\.\sKU{.  Mr.  (Miairmar;.  our  lii>"l"  wittirss  this  nioi'iiinir  is  ih«' 
]  fo-iOt';il.»i<»  Dick  ("lark,  junior  Senator  IVoni  Iowa. 

Senator  Kkvin.  Sejiaicu".  1  am  (ic!i;:iitc(l  to  weh-ouie  yon  to  IIm'  eom- 
niiUee  and  express  our  deep  appreci;d  ion  for  yoni'  willin^iicss  to  ap- 
pear and  L:"i'"e  rtS  tlie  i)enefir  oi'-ycnn*  views  in  resjject  It)  v;hal  I  cori- 
sider  to  l)e  a  very  serious  ]n-o]deni  afi'cevin;^*  the  i'i;!'hr  oT  the  people  <d' 
rlj(»  rniled  Si -lies  io  I; now  wha'  is  ;^*oinir  on  in  (his  eoniiti'y. 

STATEMENT  GP  HON.  LICK  CLARK.  A  SENATOR  FI^OM  THE  STATE 

OF  IOWA 

S<*n.-d<H"  Ci.MiK.  von.  yiv.  OunvMMU],  xcry  nH!r]j. 

It-  is  ceitainly  a  privile;:*e  ami  a  «j:*i*eat  pleasure  to  l»e  lie  re  ar.d  apjM'ar 
Ijcd'ore  your  suhconnnitlee  t his  niornin;:*. 

As  yon  know,  this  is  \uy  Wr^M  year  in  the  Senate  and  ihis  is  the  liirl 
tiJiK'  i'  have  appeared  l)(doi*e  any  snhconnnittec  as  a  witness. 

( iiv(»n  (he  importance  ol*  (his  area  ami  ii*i\*en  (  he  i]n[)oriance  r*]'  yf)ur 
u'ork,  1  doji'l.  tlnnk  I  coidd  have  i'onjnl  a  luMter  jdaec  to  hc;iii». 

Our  IVdl  of  liiiiiits  ^iia ranters  fivedom  of  the  ])ress.  and  for  ;r<whi 
reason.  'I'hc  pithei'inir  and  rejuniin^of  infoimat ion  ahout  the  actions 
(d"  our  puhlic  ollicials  is  ess(>ntial  to  j)rcserve  the  hasic  iide^'rity  of  our 
polifical  system. 

rncreasinirly.  liow(»ver.  onr  n»*wsmcn  art»  l)ei:^;r  threatened  by  court, 
decisions  and  other  jncssurcs  wliicli  ir .strict  their  ability  to  ])ei'foi-m 
tliis  vita]  function. 

r>ecause  of  tliis.  T  wrote  last  month  to  the  lu'v.snaper  <'<litors  and 
radio  and  tidevision  news  ilirectors  in  my  State.  askin^Li'  them  for  their 
asse.^snuMit-  of  the  uccmI  for  sliield  je^'islation  and  tlieir  opiiuons  on 
(h(»  \*arious  l>il]s  ])ein^'*  pi'oposed. 

Their  replies,  which  1  would  like  to  cnt(>r  into  the  record  (d'  (!he-(» 
pioceedin^Ir-.  indicate  a  dcu^p  roncern  ovei-  the  prohlem.  They  haxe  also 
shown  nu'  that  w(».  as  lawuudcers.  nuiy  hr  fa»'cd  willi  a  "damned  if  you 
do.  danmed  if  you  doji't"  situation  in  tryin?r  tocori'ect  it. 

On  f  he  ofie  iiand.  enacf  ifiir  any  foi  in  o/ shield  l.a  w  can-ies  irJ'ave  risk-^. 

Drake  ^fahry.  assistant  nun ia<»in;jr  editor  of  the  Dph  Mof'urM  Tnhinw, 
sn>nmed  it  nj>  this  way : 

I'vt*  always  feU  it  snnu'wh.-it  tlnnma-oii.s  to  put  iiil<i  law  any  ('Xpansimi.  re;;anl- 
less  nf  Ihiw  weIV-ni(»;mlaj;.  ti>  uimt  li!if<  nlwjjys  l>(»ca  (^oasMcreU  a  hasic  iliiiu. 
rdnslUnl  iniial  (ir  oihci  u  Ikc.  Tliis  nlways  oiwas  dp  Hie  possihUny  for  lah-r  ehaatres. 
til  roll  jili  jiint»n(lf'v/e!itfi.  tliat  wMl  farlln-4^  w<»aki'n  jni<l  tnlce  aw  .ay  lliese  riirlUs. 
altlion^jli  t  lie  tirl^inal  sjiMiisdrs  were  tryhiji  to  protiMi  tliein. 

In  other  wordsjiere,  as  in  every  Innnan  endeavor,  tlie  major  proh](un 
is  the  intent  ions  of  thor;(»  in  power,  not  institutions  or'laws  tliemsel\(»s. 
And  we  cannot,  lejjfislate  intenfi^ins. 

On  the  other  hand,  unless  we  movo  now  to  enact  now  safe^ruards. 
wo  may  well  see  the  freedom  of  the  press  weakened  ami  ])erhaj>s  taken 
away  Ixvanse  of  the  stren<;:th  of  current  threats  airainst  it. 


^•If  :i  iiowsinan  cannot  protect  sonrcos,  it*s  a  cinch  lio  won  t  ;rct  tlio 
iucls,"  hO  said  tin*  oilitoria!  nritcrs  of  Wat<'rIoo.  lowaV  KWWL  tolo- 
\  i.sion  station  in  a  ivrcnt  (Mlitoi-jal. ''and  that  nicans  (the  puhlir)  won't 
not  1 1 UMU  cither/' 

( 'Icarly.  t  hc/c  arc  no  ca>y  a lu*rna( ivcs  licforc  us. 

In  the  h»sl  analysis,  h()>vevcr.  I  I'eel  that  an  ahsoh\(e  shii-ld  huv  the 
choice  that  w'v  niiist  make.  Fav()re(l  l>y  the  y:\<{  inajoi-ity  of  t!ie  Iowa 
lu'Wr-nuMi  who  aM^^wereil  niy  in(j\ury.  sucli  a  law  seeu»s  (o  oiler  U*"'  IvM 
chance  f«>r  a  nioaninj.!:ful  sohilion  to  the  cni'reni  .situation  an<l  Ihr  ^c:i-t 
likc^lihooil  of  heinij:  >\ih\  ertetl     \)i*r\'vv\v{\  in  1  he  funn<\ 

Tlie  fewfM-^he  (|ua!)(ica1  i»)ns  a  shii'M  iaw  tarrh'^.  ih'^  fewiu*  >v:!l  I." 
ihc  I lu-sihi lilies  for  ihe  law  tt>  he  turned  in*o  a  hwurd  at  ^^n)c  lati*r 
date, 

Tlu*  lant»ijai»v  (^f  sndt  a  law  i^lionhl  In*  as  cqdicit  as  ))o--ihli\  with 
jlclinit ions  and  itrocethires  <'learly  set  forth.  The  law  >honlil  junicct 
anyone  eiitrau'cd  in  the  tni^. hei'in^r  <>f  news,  whether  lie  (»r  rhe  i^  a  fnll- 
tintc^  employee,  or  not.  )X  slionhl  recjuire  liearin;rs  on  the  a4hni>sahilijy 
of  i n Torn aii ion  hci!i««:  scM»;r|it  vinfore  j-nhpenas  can  !>e  issuivl.  It  should 
rovci*  state*  and  Federal  courts  as  weU  as  ^ovenniiental  in\ I'st i;irat i\ e 
ho<lies. 

<  )f  the  hills  now  under  considiM'ation.  in  my  jud;rnient.  o!dy  Senator 
Harriet on's  S.  S7()  niwts  these  criticria,  and  it  does  so  adniirahly.  I 
^vonhl  therefore  nr^re  it>s  nassa'^^c. 

.Mr.  Cli.iinnan.  1  Monlu  like,  vour  pcnniKf^i*)n  to  snhniiit  tlje  statements 
of  Iowa  journalists  in  tlm  liearni;,M'ccord. 

Thank  you. 

»S*nator  Khvin%  I  certainly  a^reo  >vitli  the  sfat«»uiont  qnotcil  hy  ycii 
from  ihe  oditoi'ial  writei-s  of  t]je  Waterloo,  loiva,  KWWI>  telei  ision 
station,  "If  a  newsman  cannot  protect  Bources  it  is  a  cinch  \\t*  won't  m*t 
the  facts,  and  that  mr^ans  the  public  won^t  get  tlieni  eitlier.*'  Tlnit  is  the 
pro))lem. 

I  agree  witli  you — anv  hnv  we  hmv  should  he  very  sin»pk»  and  readily 
nndei^standahle,  I  liave1)een  tryingevershice  the  Cahitrf  U  case  to  write 
sncli  a  law. 

I  liave  made  niany  nttem]><K,  and  (hndly  I  luive  written  om»  that 
sat  islies  nu\  It  may  not  satisfy  anyI>o<ly  else* 

The  hill  rero^nirzestJiatfhe  ricwg  media  need  protection  iutwoHeld*: 
First,  they  need  protection  for  the  <*oufidenl ial  sounes  of  information 
of  the  news  tratherer;  and,  secomi^  Ihcy  iu*e<I  protection  ajriinst  U'in^; 
itujuircd  to  pn»duce  1lfIpnldi^]rd  information.  h\  my  la((>st  hill  which 
has  not  yet  been  introduced,  I  define  a  newpPiian  as  lH*iug  an  individual 
who  is  *'re^jhirly  en^raged  in  tliC  o^cni«ition  of  (*ol|r»cting  in/ormni&^jn 
or  makiufr  pi<'ttm^s  for  4]iss<»minatioiJi  to  the  public  by  any  njcan?^  of 
comnnmiratio!!.-' 

Then  I  detnie  tmpnhliMifj'd  information  as  follows: 

^♦I'npnhlished  informalfion  nii^ans  any  inform?ilion  re(^eiv4»fl  ?iy  a 
neu*^man  while  engaged  in  \\\^  oecupatmn  whiHi  hwa^  not  \hh^u  pub- 
lislieil  or  bitWHlcuftt  by  a^iy  menhs  of  winmnnjcation  and  includes  niiv 
memorandum^  note,  manuBcript,  transcript  picture,  negctive.  record 
ing,  tape^  or  other  record  whatsoever  oontaining  or  evidencing  mch 
unpublished  information  which  was  made  or  obUlned  bj  %  newsman 
while  engtg«hd  in  his ooHipation.** 
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Now,  to  protoct  tlieso  two  aieas*  tho  provides  \n  section  :>  tluit  w 
newsman  shall  not  be  compelled  to  disclose  to  a  court,  a  gi-and  jury, 
a  legislative  l)od\%  or  other  investi^rntory  or  adjudicative  a<|cucy  of 
(lovernment  whi<'h  acts  under  the  authority  of  tlio  Krnted  States  or  any 
state,  the  identity  of  any  person  who  supplies  infornuition  to  him 
while  he  is  eni^a^zed  in  his  occupation  if  he  explicitly  or  implicitly 
srivcs  the  jjoi'son  r;upplyin;Lr  the  information  a  <'onteinpor:ineons  assur- 
anci^  that  the  source  of  information  will  not  he  disclosed  l)y  hita. 

The  reason  I  plirase  it  this  way  is  to  insme  that  only  infonuation 
jiriven  in  confidence  is  prote<'ted.  Unless  the  proof  of  souie  assurance 
is  recpiii-ed,  some  jud^ze  may  construe  that  yon  have  to  brinjr  the  in- 
formant up.  Ho  is  the  only  one  who  can  say  he  reports  confHlence  in 
the  news  pithei-er.  Instead  of  writing  a  hill  whi<'li  wotdd  permit  this, 
I  say  if  the  newsman  gives  this  assuram-e,  either  expressly  or  impliedly 
the  re(]uirement  is  met.  Tlie.  newsman  would  h«ve  to  l)e  the  only  one 
to  testify.  You  woiddn't  have  to  jiroduce  the  informant  to  show  he  did 
disclose  confidential  information  to  the  newsman. 

Then  the  other  section  of  the  bill  provides  that  neither  a  newsiujin 
nor  any  other  person  having  custody  or  com  ml  of  the  sanu»  shfill  be 
compelled  to  pi'Oilncc  lK*fore  a  couit.  grand  im*y,  legislative  body  or 
other  inve^stigatory  or  adjudicative  agency  of  govennnent  which  arts 
muler  the  authority  of  the  I'nited  States  or  any  state  anything  which 
<'onslitntes  unpublished  information  within  the  purview  of  the  defini- 
tion set  foitli  in  section  i2(e)  of  this  act." 

That  is  the  definit  ion  I  just  read. 

I  provide  a  veiy  simple  wf  y  to  invoke  this  privilege.  I  think  a  process 
by  which  you  have  to  get  authonty  to  i.ssue  a  subpena  in  advance  an<l 
have  a  trial  before  you  can  even  issue  a  subjx^na  for  a  witne^ss  is  too 
cnmbei'sonie.  This  bill  pi^ovides  two  ways  m  which  either  one  of  these 
provisions  can  l)e  invoked.  The  first  way  is  the  newsman  can  wait  until 
he  is  called  on  to  testify  or  to  pi'oduce  the  docmnents  and  then  he  can 
merely  entw  an  oial  or  wi'itten  objection.  Then  the  coni't  or  the  gnind 
jurv  or  the  legislative  body  or  the  other  adjudicative  agency  nnist  enter 
such  an  order  as  is  necessary  to  i)ioteci  Iiim  from  being' I'eipiired  to 
reveal  the  identity  of  his  iiifonnant  oi-  to  nro<luce  the  nnpid)lished 
information. 

Now,  recognizing  that  a  grand  jmy  is  vii'tually  always  composted  of 
laymen,  and  that  the  witness  does  not  ha\  e  the  right  to  take  liis  own 
counsel  into  a  grand  jmy  room  with  him,  it  ]>rovides  when  a  grand 
jury  I'enders  a  decision  adverse  to  the  newsmnn  or  the  pei'son  having 
the  custody  of  the  unpublished  infonuation,  that  the  newsman  or  the 
pei^fion  having  the  custody  of  the  unpublished  information  cannot  i)e 
required  to  testify  further  l>efore  the  giand  jury  until  he  is  accorded 
a  I'eview  by  the  judge  presiding  in  the  court  in  which  the  grand  jury 
sits. 

A  second  way  the  newsman  may  object  to  a  subi)ena  to  testify  or  to 
produce  unpublished  information  in  advance  of  the  time  for  liis  ap- 
iie^ii*aiice  or  the  production  of  the  information,  is  by  making  a  motion 
l)efoi*e  the  court  in  which  he  is  required  to  appear,  oi*  X)roduce  the 
document*,  or  the  court  in  which  the  gi*and  juiy  sits  or  the  legislative 
liody  or  the  other  investigatory  adjudicative  agency,  that  the  subpena 
be  quashed,  or  that  tlie  testimony  that  he  is  required  to  make  or  the 
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docuineiits  li«  i.><  miuired  to  produce  ho  liniitod  nndcv  apiu-opriato 
order. 

Then  it  provides  that  tlioivupon  the  court  or  the  le^islatiw  lu>dy  or 
the  other  u^reiuy  shall  enter  suc  h  order  or  take  such  sten.s  to  ujake 
tain  thiit  he  is  not  required  to  disclose  liis  sources  of  iuforniat  ion  or  to 
l)ro<hicc  unpublished  infornuition  in  violation  of  the  act. 

I  think  that  is  simple  and  understandable.  It  covers  the  two  iidds  in 
wliicli  there  is  fxwixt  injui*}-  done  to  the  pitherin<r  of  ne\vs  and  tlic 
))cop1e's  nglit  to  know.  I  hope  wlien  I  introduce  the  bill,  you  will  iyive 
consideration  to  it. 

Senator  Clark.  Thank  you  very  niudi  for  tlie  explanation,  and  the 
opportunity  to  testify. 

Mr.  Baskir,  Mr.  Chairman,  otu*  next  witness  is  rlie  irfuioiable 
Charles  II.  Percy,  the  Senator  from  IlUnois, 

Senator  Kitvik.  Senator  Percy,  I  wish  to  welcome  you  to  the  Sub- 
committee and  express  to  yon  our  deep  appreciation  for  your  willing- 
ness to  api)ear  and  give  us  the  l)enefit  of  your  views  in  a  field  whicli 
has  caused  you  nmch  eonceni  and  indneed  you  to  make  much  study. 

STATEMENT  OF  HON.  CHARLES  H.  FEBCY,  A  SENATOR  FROM  THE 

STATE  OF  ILLINOIS 

Senator  Pekcv.  Thank  you,  Jilr,  Chainunn. 

I  am  deliglited  to  be  lierc  with  you  and  the  niembers  of  the  staff'  to 
exjjress  my  thoughts  on  what  I  consider  to  be  an  extivmely  important 
issue,  the  i  elationshi])  betwetm  the  Govennuent  and  the  pivss. 

It  is  a  complex  and  delicate  matter,  l>ut  I  feel  confident  that  jriven 
the  expeitise  of  the  chairman  and  the  members  of  this  siibeonnnittee, 
it  can  l>c  resolved  suceessf ally. 

Fii'stj  let  me  say  tiiat  I  am  neither  a  sjionsor  nor  n  cosponsor  of  any 
legi.Hlation  on  this  issue.  Thus,  I  am  not  hei^  to  advocate  one  bill  over 
janotlier. 

But  I  have  followed  vei'j*  closely  the  hearings  of  the  committee  and 
I  have  found  very  peiplexing  and  very  difficult  areas  of  contro\  ersy. 
I  will  try  to  addVess  myself  to  each  oi  those  areas. 

I  am  here  because  as  citizens,  we  all  live  under  the  protections  of  tlie 
Constitution,  ajid  especially  the  fii*^  aim^ndmeut's  protection  of  fm»- 
dom  of  the  pivss,  Heoause  of  the  importance  of  the  issue  now  l)efore 
this  subcommittee,  I  feel  that  it  is  the  particular  responsibility  of 
those  of  us  in  ffovernnient  who  hold  public  office  to  si>eak  out  and  take 
a  positio]!.  To  oe  silent  in  this  debate,  to  refuse  to  expi^ess  our  thoughts 
on  these  matters,  would  bo  a  disservice  to  the  public  which  we  servo 
and  to  the  Constitution  which  mtb  have  sworn  to  uphold. 

Mr.  Chainnan,  thei-e  are  two  particular  treasons  I  feel  very  strongly 
about  this  issue. 

In  the  recent  election,  I  spent  5  weeks  in  Asia  and  I  think  the  most 
troiiWesome.  asj^ect  of  that  trip  was  to  visit  countries  whei^,  pmsum- 
ably,  tlio  dem(K'ratic  pi-ocess  has  oixiitited  but  where  for  one  reason  or 
another  the  Government  has  seen  fit  to  shut  down  the  pi-ess.  There  is  a 
feelinjr  that  vou  jrct  in  those  coujitries  of  a  sterility  of  life  and  a  sup- 
pivssion  of  ail  public  dialojr. 

It  is  tlie  press  that  keeps  t!;c  Govennnent  honest  and  on  the  rijirht 
track.  ^^^Ien  you  have,  as  in  some  countries  I  have  visited,  3()  news- 
id 
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jijipors  all  sayiiifT  the  same  thing",  radio  and  television  totally  con- 
trollt'd  hv  tlio  f lowvnnient,  you  can't  hcl))  but  feel  di5^heai*tened. 

I  also  feel  tliat  the  press  has  played  a  unique  role  in  my  lifetime  in 
Cook  County  and  in  the  Statu  of  Illinoif?.  We  have  a  particular  sot  of 
prohlonis.  I  imagine  that  the  credibility  of  fyovernnicnt  is  at  the 
lowest  point  today  it  has  been  for  a  ]on»r,  lonjr  time,  it  lias  been  von- 
low  under  botJi  Kepnblicau  and  Democratic  adininistratioiis  in  Cook 
County  dnrinj^  niy  lifetime. 

We  have  the  experience  of  an  ex-fiovernor  and  a  Federal  jud^re 
\\h(\  has  been  found  ^ruilty  of  nmi!  fraud,  bribery,  pei-jury  au<l  income 
tax  evasion.  The  diivctor  of  i-evenuo  of  the  State  of  Illinois  has  been 
found  'luilty  of  uwu]  fraud.  bri])ery,  conspiracy,  and  inronie  tax  ev;t- 
sion.  I'wo  Jllijiois  supreme  court  justices  reportedly  involved  >vjth 
baidc  stoclc  left  the  court  because  of  the  scandal  involved.  We  have 
the  Conk  County  clerk  jn^tthis  week  ^roin/?on  trial  for  a  case  involvitiir 
bribes  and  kickbacks  on  the  imrchasc  of  voting  nuicliincs.  And  we  have 
what  is  well-known  throughout  tlic  country,  if  not  the  world,  the 
famous  case  of  the  shoe  boxes  where  a  fortune  was  amassed  in  cash 
by  otir  secretar}^  of  state  throu^rh  appai-ent  fru'ralitv  in  saving  his 
salary.  After  his  death,  some  $750,000  to  $800,t)06  in  cash  was  found. 
Tlio  role  of  the  ])ross  has  been  absolutely  invaluable  in  eacli  of  these 
cases. 

We  haven't  the  checks  and  balances  in  government  that  there 
should  be,  and  the  press  has  helped  to  fill  the  void. 

A  dozen  yeara  ago,  I  was  responsible  for  setting  up  and  chairing 
an  Operation  Watchdog  in  the  Better  Government  Association. 

This  unit  still  carries  on  some  of  the  most  intensive  investigative 
work  in  the  State  of  Illinois  and  in  Cook  Comity. 

We  find  the  leads  but  we  do  not  have  tiie  resources  to  follow  tliem 
through.  Thev  are  turned  over  to  the  newspapers,  or,  if  the  news- 
palmers  get  a  lead,  they  will  follow  tlirough  and  they  get  an  exclusive 
on  it.  That's  been  working  wonderfully  well  for  12  years  now  and  we 
have  uiicovered  all  kinds  of  duplici^,  fraud,  scandal  and  all  types 
of  activity  that  are  a  discredit  to  our  Government. 

Without  the  power  of  the  press  and  the  freedom  of  the  press,  we 
would  have  been  hindered  in  our  activities. 

I  shudder  to  think  what  will  happen  now  if  we  do  not  have  greater 
piotection  for  our  newsmen.  I  sliudder  to  think  what  will  happen 
if  they  feel,  and  everyone  talks  with  a  newsman  feels,  tliat  everj'tlnng 
they  discuss  would  be  brought  out  in  oi>en  court  at  some  time. 

The  value  of  our  press  lies  in  its  independence.  And  I  believe  tliat 
the  increasing  number  of  subpenas  issued  to  members  of  the  press 
endangers  that  indejMindence.  It  does  so  because  it  ids  to  make  the 
l)ivss  part  of  tho  investigatorv  apparatus  of  government.  A  Govern- 
ment prosecutor  wlio  is  luiwilling  or  unable  to  find  out  what  he  needs 
to  laiow  to  do  his  job,  aiid  who  scelcs  easy  information  by  forcing  a 
newsman  to  disclose  it,  is  making  the  press  march  to  Government 
music. 

It  is  clear  to  me  that  once  tlie  public  begins  to  regard  the  newspaper 
reporter  with  his  notebook  or  the  radio  reporter  with  his  tape  recorder 
or  the  TV  cameraman  as  a  potential  Government  agent — ^however 
unwilling— then  the  public  will  cease  to  accept  and  cooperate  with  the 
press. 
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Last  June,  as  you  well  Iniow*  Mr.  Chairman,  tlic  Supreme  Court 
ruled  ill  Brmzburg  v.  Hayes  tliat  tlio  lirst  amendment  does  not  give 
repoiters  tlie  right  to  reluse  to  appear  before  gi'and  juries.  As  a 
consequence,  newsmen  wlio  ai'e  subpenaed  must  either  testify  or  be 
willing  to  go  to  jail  for  contempt.  This  is  not  the  type  of  protection 
of  the  freedom  of  tlie  pi-css  that  I  feel  that  the  bounding  Fathers 
had  in  mind. 

Fortunately,  the  Court  also  invited  the  Congress  to  enact  shield 
legislation  that  would  protect  newsmen  fmn  subpenas,  and  that  is 
why  we  are  here  today. 

The  first  question  which  we  must  address  is  wlietlier  thei*e  is  a  need 
f<»r  any  t^onjriessioual  artiou  at  all  oJi  tliis  matter.  It  seems  to  nie — 
and  evidently  most  of  the  witnesses  wlio  have  appeared  before  this 
subcommittee  agree — ^that  the  initiative  indeed  rests  with  Congress. 
If  Congress  does  not  act,  then  nothing  will  be  done. 

I  am  awai^e  of  the  fact  that  tlie  Attorney  General  has  issued  guide- 
lines which  reflect  a  policj^  on  the  pa  it  of  the  Justice  Department  not 
to  issue  subpenas  to  newsmen  unless  it  is  absolutely  necessaiy.  But, 
govennnental  guidelines  are  not  the  type  of  pi"otection  which  make 
newsmen  or  their  sources  feel  secum.  In  fact,  I  have  a  feeling  that 
governmental  guidelines  such  as  those  issued  by  the  Justice  Depart- 
ment would  have  made  our  Founding  Fathei's  a  bit  uneasy.  After  all, 
our  whole  system  of  government  is  based  on  a  healthy  skepticism  of 
governmental  promises.  If  the  Founding  Fathers  had  trusted  the 
Government  tliey  created  to  the  degree  that  we  ara  now  being  asked  to 
trust  the  Government,  then  wo  would  liave  had  little  need  for  the 
Bill  of  Sights.  The  plain  fact  is  that  tliose  guidelines  could  be 
roi^ealed  tomorrow  morning,  or  by  the  next  Attorney  General,  for 
any  one  of  seveml  inadequate  reasons. 

Even  with  guidelines,  subpenas  have  been  issued,  newsmen  have 
been  asked  to  disclose  their  soui-ccs  or  produce  unpublished  informa- 
tion, and  newsmen  have  gone  to  jail  rather  than  yield  to  these  de- 
mands. This  has  occurred  in  State  courts  as  well  as  Federal  courts; 
at  the  urging  of  the  Government  and  at  the  urging  of  defendants. 
Wo  are  talking  about  a  very  i-cal  pix)blem  which  lias  already  had  a 
chilling  effect  on  tlie  free  flow  of  mformation  in  this  Kation  and  it 
could  get  considerably  woi-se,  as  we  have  seen  in  countries  amund 
the  world. 

We  should  keep  in  mind  that  the  action  which  the  Congress  is  being 
ur^ed  to  take  is  not  radical  at  all.  In  fact,  the  protection  which  the 
legislation  we  are  discussing  would  provide  is  no  more  than  what 
many  scholars  thought  the  fii-st  amendment  already  provided,  until 
the  Supreme  Court  told  us  otlienvise. 

The  second  question  I  want  to  discuss  concerns  whom  we  are  to 
protect  Certainly  we  agi*ee  that  professional  newsmen  should  be 
given  this  privilege.  Reix)rters  for  daily  newspapers  ai*e  unquesticn* 
ably  newsmen.  But  what  about  the  reporter  for  the  underground  news- 
paper on  the  college  newspaper?  What  about  the  pamphleteer  wlio 
works  out  of  a  one-room  shop  and  turns  out  two  pages  of  printed 
copy  that  he  hawks  on  the  sti>eet  comer?  Are  they  to  be  considered 
newsmen?  Are  tliey  j>erfonning  a  f miction  which  the  Founding 
FatJiera  wanted  to  protect?  Or  do  we  want  to  limit  this  protection 
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to  tho  elite  of  the  piess:  tliose  who  have  lunch  at  the  Xatioiial  Vivss 
Club? 

I  note  that  some  of  the  bills  befoi-e  this  subcomiiiittoe  limit  the 
protectioji  to  those  newsmen  wlio  seem  to  Iiavc  nrhieved  siici.'Os:^  in 
tlicir  i>rofessioji,  those  whose  ])rijici2^al  vocation  is  the  neAVs  biisiiH*sj^. 

If  we  wei-e  to  accept  a  definition  of  this  nahii-e,  we  would  iieccss:ii  i1y 
have  to  exclude  all  of  tJiose  part-time  jomiiulissts  who  decided  tlicy 
needed  to  bring  something  to  the  attoiitioii  of  the  public  only  oc- 
easionully.  We  would  have  to  make  value  jud<fments  us  to  whom  we 
thought  was  worthy  enough  to  have  the  privdcgo.  Tlie  (Jovernnient 
would  then  be  placed  in  a  i)Osition  of  deciduig  whom  it  wantini  to 
protect,  and  convei'sely,  wlioni  it  wanted  to  leave  unpiotected.  After 
much  consideration,  1  do  not  favor  such  limitatioiis,  because  tliey 
t<;nd  to  protect  only  one  elite  group  of  rei)ortei^,  one  which  i.j  wn-y 
hard  to  precisely  define,  and  is  much  too  limited  in  scope. 

Benjamin  Franklin,  Thomas  Paine,  and  a  host  of  others  Avho  siiv. 
a  treasured  part  of  our  national  heritage  did  not  have  theii-  lirst  job 
wJWi  the  18th  century  equivalent  of  tho  New  Yorlt'^  Timcfi  or  XBt\ 
Yet  they  arc  the  type  of  people  who  would  be  excluded  if  Ave  wci  e 
to  define  "newsman^  too  iiariowly.  If  recjuirements  of  time  spent  or 
money  earned  are  established  by  legislation,  aren't  we  leally  saying 
to  aspiring  ix?poi-ters  that  lii-st  yon  have  to  show  us  that  wople'  aie 
goin^  to  accept  what  you  \yiitei  that  yow  are  good  enough  to  make 
a  livmg  from  your  reporting,  and  then — wwtX  only  then — will  we 
give  you  this  privilege? 

Should  we  exclude  from  protection  the  law  professor  who  M-rites 
only  one  article  a  year  for  a  limited  audience:  Is  not  what  he  has 
to  say  at  least  as  important  and  woi-thj-  of  protection  as  what  appeal  s 
dai  1 Y  in  the  gossip  columns  ? 

'Sir,  Chairman,  it  seems  to  me  that  we  have  to  consider  what  is 
at  tlie  heart  of  the  first  amendment,  Tlie  reasoji  we  want  to  keep  t])e 
pivss  free  is  to  enable  the  ]mblic  to  get  as  much  information 
possible  from  sources  other  than  the  heavily  staffed  and  well  funded 
public  relations  departments  of  government  agencies  and  bui-eans 
or  a  group  of  journalists  who  are  accepted  by  the  establislnnent.  To 
mv  way  of  tlnnking,  the  first  amendment  also  should  protect  tlio.se 
who  tend  to  get  under  the  skin  of  government,  who  make  the  Govern- 
ment nervous,  and  it  is  pi-ecisely  those  people  that  a  bill  with  limita- 
tions on  the  definition  of  ^'ncwsinan"  would  exclude  from  protection. 

For  these  ivasons,  I  suggest  that  this  subcommittee  adopt  language 
which  extends  the  protection  to  i\\\y  pemm  who  collects  information 
for  the  purpose  of  disseminating  it  to  the  jmblic.  As  an  essential 
part  of  this  apinoach,  the  legislation  should  state  the  congressional 
intent  very  specifically.  \t  is  ideas,  iiiforinations,  and  the  dis-seniina- 
tioii  of  Ixith  that  we  want  to  ]>rotect.  Anyone  who  is  disseminating 
either  of  these  to  the  public  should  have  the  benefit  of  a  testimonial 
privileffp.  In  those  marginal  crises  in  which  someone  might  claim 
the  privilege  but  would  not  fall  within  our  int<>nt,  a  court  could  nialce 
a  decision  on  an  ad  hoc  basis.  In  this  way,  we  would  be  keeinng  the 
protection  as  broad  as  our  intent,  without  t?jicr5ficiiig  some  who  might 
not  fit  under  any  strict  definition. 

The  next  question  which  mus-t  l>e  addrerJsed  is  wliethor  or  not  tlie 
privilege  should  be  absolute  or  qualified,  I  like  the  distinction  made 
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by  Senator  Welc'ker  betwoeii  iiivestipitivc  bodies  and  ooiirt.s  boonusc 
it  li(?Ii).s  to  focus  our  atteiitkuu  1  don't  believe  tbat  f^raiul  juries  or 
congressional  connniftees  should  bo  abU»  to  subpena  uewsnu'U  on  t!\<i 
otf-cluince  that  tliey  may  know  soniethinjjj  about  a  particular  crinu\ 
The  term  ^Misbing  exuecfitioif'  Jnis  become  a  cliche  because  iuA'esti^a- 
tive  bodios  liave  used  this  procedure  so  often,  Iji  my  opinion,  it  is 
investi^itive  bodies  who  are  most  likely  to  abuse  their  powers  at 
tJie  expense  of  others.  I  have  concluded  that,  to  insure  the  grentest 
protection  to  the  <(rentest  number,  an  absolute  ppiviiepe  should  be 
given  to  newsnien  with  regaixl  to  any  inyc^igative  board,  agency  or 
connnittoe. 

The  more  diflicnlt  question  is  whether  to  allow  this  privilege  to  re- 
main absolute  l)efore  a  court. 

This  is  the  area  witli  winch  I  have  struggled  the  most,  I  do  not 
say  this  is  more  difficult  because  a  government  prosecutor  nnglit  be 
hann>ered  in  bis  investigation.  Assunnng  that  lie  has  a  ronipetent 
staff  of  attorneys  and  investigators,  he  should  have  no  serious  prob- 
lems. The  question  of  an  absolute  privilege  before  a  criminal  court 
concerns  lue  principally  because  ot  the  potential  problems  it  could 
niean  for  the  accused  individual  in  a  crinunal  case.  It  raises  the  possi- 
bility, however  remote,  that  a  man  who  is  innocent  migbt  not  be  able  to 
compel  favorable  testimony  from  a  ncwsnnm  whidi  might  ho  es- 
sential to  proving  his  innocence. 

It  is  in  cases  such  as  this  that  two  very  important  and  two  very 
basic  rights  come  into  cojiflict.  The  fii-st  amendment  guarantees  a 
free  pr^^ss.  The  sixth  amembnent  guamntees  the  right  of  an  accused 
"to  have  compulsory  process  for  obtaining  witnesses  in  bis  favor." 
Does  the  gravity  and  tJic  importance  of  the  fii'st  amendment's  pi^otec- 
tion  completely  negate  the  sixth  amendments  protection  iji  those 
cases  wb  ere  they  conflict  ? 

Mr,  Cliairman,  1 3iave  struggled  with  this  question,  as  I  know  you 
and  the  other  members  of  the  subcommittee  have,  even  though  I  Imvo 
less  of  a  backgi'omid  than  you  and  the  members  of  the  committee. 
However,  whereas,  yon  have  indicated  your  preference  for  a  quali- 
fied pvivilefje,  I  must  respectfully  disagree.  It  does  not  seejn  to  mo 
to  be  practically  possible  to  draft  any  legislation  which  ])rovides 
adequately  for  qualifications  and  whicTi,  at  the  same  time,  does  not 
set  itself  up  for  pot  ntlal  abuse*  The  difference  between  a  quali- 
fication and  a  loophok  is,  I  would  suggest,  very  small  and  xovy 
vulnerable. 

For  example,  I  think  that  Senator  Cranston  made  a  good  point 
wlien  lie  noted  that  forcing  i*epo!*ters  to  testify  in  cafes  where,  there 
exists  an  "imminent  danger  of  threat  to  human  life*'  couhl  i-esult 
in  forced  testimony  by  a  reporter  investigating  diseased  meat,' or 
defex»t,ive  automobiles  or  almost  any  other  product  safety  issue  that 
could  be  construM  to  involve  a  tbrejit  to  human  life. 

I  think  the  danger  of  such  loopholes  developing  also  applies  to 
libel  cases,  as  Scnfttor  Mondale  and  Brit  Hume  have  argued  con- 
vincingly, ^ 

Indeed,  it  is  not  mere  idle  speculation  that  leads  us  to  worry  about 
(jualifications  becoming  loopholes,  for  we  have  some  actual  experience 
in  the  matter.  Prof.  Benno  C.  Schmidt,  Jr.,  of  Columbia  Law  School 
has  testified  before  a  House  subcommittee  that  in  the  19  States  that 
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have  sliiold  laws  '•jutlgos  liave  provcul  7;o:iloiis]y  adept  at  finding  loop- 
linlfs  wliicli  allow  i-c]K)rt(»i's  lo  he  hold  ni  cnntoiii])!/' 

What  we  *win  to  fear  arc  sitnations  in  which  a  iv])oitor  s  notes  oi* 
fHit-takes  may  bo  the  only  evidence  whicli  can  piove  an  individnal  did 
or  *lid  jiot  commit  a  crinio,  JJut  this  ar^nment  seems  to  pro}<umo.  that 
ill  such  a  case,  the  reporter  refiise  to  coikc  forward  with  the 

necessary  evidence.  Tins  is  an  :t^Jj^nmj)tion,  after  talking  with  many, 
many  members  of  the  pr(\ss,tbat  I  calinot  accept. 

It  is  also  an  assinnption  unwa riant ed  by  ao;(nal  ex])erience,  for,  in 
the  States  thtd  have  shield  laws,  there  is  n<^  imported  instance  of  which 
1  am  awai'e  in  which  a  mlscari  ia^re  of  jnstico  tvsnlted  from  a  leimrter 
havini;  crucial  information  which  he  refused  d<f)  ])rovide  volnui/irily. 

J  will  admit  my  sei»rch  may  not  have  Ik^cu  iotally  comj)letc  but  I 
assi«rned  my  stall*  to  this  job  aiid  I  spcciiically  asked  them  to  look  and 
search  and'iind  instanms  where  there  mi^rlit  Jiave  been  a  inisoarria^^e 
of  pistiee.  Tliey  sinjply  have  not  been  able  to  find  any  for  nie. 

Uy  /;ri\infr  newsuKMi  a  testimonial  privilep^,  we  do  not  imply  that 
fheir  civic  and  moi*al  olilijrations  have  cease<l.  nny  more  than  we  do 
when  we  «rrant  such  j)ri\  ilet!;es  to  attorneys,  doctors  or  priests.  If  a 
rase  should  arise  in  which  Che  only  ho])e  oi*  the  defendant's  not  beini^ 
convicted  of  a  serious  crime  lies  in  inakiu^r  a  reporter  divuljfc  his 
source  or  unused  information — a  situation  whicli  itself  is  lii*rhly  iiu- 
])robaI»lc — I  cannot  believe  that  a  rej)orter  would  refuse  to  cooperate 
witli  the  di'feiHlaut.  Yet  tJiis  tyj)e  of  extreme  c^ise  is  f]ie  type  that 
seems  to  have  us  most  worried,  even  thou«rh.  as  far  as  I  know,  no  one 
l»as  never  shown  us  that  t  his  has,  in  fact,  ever  happened. 

Another  question  wliich  I  want  to  deal  with  just  briefly  as  that  of 
whether  both  sources  and  unpublisljed  infonnation,  note.s  and  out- 
takes,  should  fall  within  the  j)rotection  of  the  privilege  which  I  have 
su<rgested.  I  don'^t  see  any  pood  reason  for  not  tieatin*;  both  somves 
and  unused  iuforniation  in  the  same  fashion.  In  tlto  ab.sence  of  |)ro- 
te<»tion  for  unpublished  or  unbroadcast  information,  Government 
oflicials  would  l>e  free  to  peruse  reporter's  unpublished  notes  or  n)msed 
tape  recordinjrs  and  fihn-ma^erial,  actions  which  might  jeopardize 
the  sources  themselves.  And  it  would  inevitably  lead  to  our  cou- 
donin*^  the  uufortuiinte  picsent  practice  of  Govennnent's  si^cond- 
gucssing  the  choice  of  material  us(»d  in  stories  or  bi'oadcasts.  Thus, 
I  faxor  protecting  both  sources  and  unpubhshed  or  unI)roadcast 
infonnation, 

Mr.  ClKiirnuin,  the  fijuil  jmiJit  I  wisli  to  discuss  is  tlie  ouestion  of 
whether  or  not  we  should  pass  a  preeuii)tive  hnv — one  tliat  would 
apply  to  states  aw  well  as  to  the  Federal  Government. 

Here  again  I  known  this  is  a  field  in  which  you  have  devoted  most  of 
your  life  and  niXTonsideivdliy  all  of  us  as  an  expert. 

Again,  I  known  that  certain  issues  of  federalism  are  undei'stand- 
nbly  raised  in  the  uiindB  of  many  people  on  this  matter.  In  my  mind 
this  h  f^t  to  rest  hv  the  fact  that  we  aiv  trying  to  buttivss  the  pro(<»c- 
tion  anorded  by  the  first  amendment.  Tliat  is  a  right  that  npidios 
reganllcss  of  political  Uunularies,  And  from  n  ))rnctical  standpoint, 
iievrs  Hows  with  conuneire  acmss  State  lines.  The  right  of  the  public 
to  lx»-  fully  infonne<l  should  not  hinge  on  whe<thcr  a  particular  State 
legislature,  has  enacted  appropriate  legisJation,  This  is  a  right  which 
must  l>e  prottK'te<l  by  the  Congnm 


It  seems  to  me  tluit  it  would  be  very  detriiiiniital  to  the  day-lo-dny 
fniictioiii^if?  ot  a.  fi*ee  ])ress  to  tell  a  rcpoiicr  who  lives  in  an  ui-oa  in 
which  he  IVcquently  crosses  State  lines  that  the  way  lie  gathei-s  his 
news  depends  npon'tlie  State  in  which  lie  liappens  to  be  working.  For 
instance,  consider  a  sitnatifin  in  wliich  u  ivpoiiei*  ior  the  A'Cin  J'ork 
y'i?/us',  hinjself  JVsidcMit  of  Cojnjecliciit,  wa.s  coviM*in<j:  a  stoi*y  about  a 
^ovej'Jinient  agency  located  in  "Wasliingion.  Assmne  that  ho  intci*- 
viewed  an  cjniJloyce  of  that  agency  who  happened  to  be  iei>ident  of 
A'irginia,  and  that  the  intoi'view  itself  took  ijIjico  in  ^fai'vland.  And, 
finally,  assume  that  the  laws  of  Kew  Yoi'k,  Coiniecticut,  VVa.shington, 
]\rarylaiul.  Vii'ginia,  and  the  Fedei*al  Govei*nineiit  dill'ered  in  ivgard 
to  the  protection  accordcnl  newsmen  and  tJieir  .sources. 

Xow,  I  ask  this  question:  "Would  our  attemi)ts  hei-o  to  safeguard  the 
right  of  the  jnihlic  to  know  be  of  any  pi*actical  value  if  all  we  had 
done  was  complicate  the  situation?  ])o  we  want  our  newsmen  lo 
cai'ry  with  them  co))ies  of  the  appPieable  State  .statutes  as  tlioy  gn 
nbout  their  business?  Is  it  fair  to  r-equire  po/enrial  sovtws  to  ho. 
aware  of  the  dilfei'ent  laws  on  this  mattei*,  depeiuling  on  whether  they 
toll  us  theij^  stoi'v  on  the  ea.st  oi*  tlie  west  bank  of  the  Potomac  liivtu*? 

'Sir,  Chairman,  vei'y  simply,  if  the  pi'ivilege  does  not  apply  e\v(M'y- 
whei*e  in  this  couutiy^  then  it  cannot  a))ply  eJleclively  auywiiere. 
There  is  no  doubt  in  my  miml  but  that  tlie  law  we  enact  shouM  be 
pivein])tive. 

Mr.  (?haii*innih  the  issue  of  newsmeu'.s  pi*ivilege  is  a  ^*en•  di  ill  cull  one, 
which  is  fi'uught  wWh  many  fine  di.stinctious.  1  liave  coiisidei-ed  these 
is.'^ue.s  at  sonie  length.  1  feel  that  it  is  my  res))ousibility  to  share  with 
this  subcommittee  some  of  my  thoughts  on  this  admittedly  tliOivult 
question  and  to  outline  tlui  ty))e  of  bill  tliat  T  think  this  Congi*e?s  u(N^ds 
ijo  purS.  If  my  time  this  luoining  has  helped  just  to  deepeii  the  debate 
which  is  now  taking  place  ovei'  this  issue^  then  I  thiidv  that  my  time 
lias  been  well  spent. 

The  threats  to  a  fi*ee  and  viuoi'ons  pi'e.ss  are  very  real. 

]  fere  wo  hji>*o  no  d i  Here i ice  of  opinion  wllatsoe^^er. 

Having  seen  theelfects  of  an  intimidated  and  Govermnent-coiiti  olled 
])ivss  at  fii'st  hand  ivcently,  T  feel  a  special  .cense  of  urgency  in  testify- 
ing on  this  matter  this  inoi^ning. 

From  tbe  ])ei*sonal  experience  that  in  working  with  the  investigative 
])ress  when  there*  were  not  chnclcs,and  balances  in  Govermuent  that  T 
want  to  sec  no  shackles  oi*  sti*aitjackets  put  on  theni,  for  I  have  no 
doubt  l>ut  that  this  count I'y  needs  an  active,  pi'obing,  enquiring,  in- 
C|uisitive  pre.s.s  tliat  never  wavers  or  hesitates  l)ecause  of  nn))licit  or 
ex))licit  govei'ument  intimidation.  That  is  why  Congivss  must  act 
decisively  to  give  re))oi*tei*s  the  legal  protection*  that  will  allow  them 
to  operate  us  freely  as  possible. 

1'hank  you.  ^fi*.  Clujirman,  very  much. 

Senator  Eijvix.  There  is  an  old  adage  to  the  efl'ect:  "Wise  men 
change  their  minds  and  fools  iun*er."  Ami  {d)0ut  the  oidy  thing  T  can 
cite  right  oiVhand  to  pi^ove  I  can  make  a  claim  to  being  a  wv-io  man  is 
that  1  have  changed  n)v  n)ind  about  the  scope  of  a  new.smajvs  privilege 
bill.       .  /  . 

I  certaiidy  agree  with  you  that  it  has  to  coyer  the  whole  country. 

I  think  oho  ti'ouble  with  so  niany  .state  shield  laws  is  they  aiv  too 
aitificial.  They  liave  too  many  exceptions  and  the  exception.-;  some- 
times eat  up  the  rule,  whieb  is  a  bad  situation? 


Govornor  llockofi'ller  Jipijoared  heforo  lis  Mm  otliei*  day  niid  ixixwy  a 
vory  illuiiiiniil in^  slatonuMit.  Ko  made  a  su^'iiostion  that  in  pas.siii/j: 
Vnv<  tlie  Con/ii-css  slioidd  not  untii'ely  jiroiMUiit  Ihe  iitdd.  No  said  tliat 
tlip  lau*  sliouUl  pi*ovid(?  thtit  any  stale  ];i\v  must  liavo  at  loa.st  (lie  mini- 
imini  I'cquiroiiiejits  of  [\n\  Foderal  act,  but  tliat  il'  the  State  law  waiitotl 
to  heyoiid  tlie  Federal  a^.'t  and  make  it  more  eU'ective.  it  could  deliive 
^:oiuo  })JO('edure  that  was  more  ell'edive  in  the  partieular  State  for  the 
eJiforc(Mnent  oT  the  rii;-lits.  I  tliink  perliaps  lhat  is  a  wise  .^u<rfi,tstion. 

Senator  I'kucv.  I  would  like  to  comment  on  that  which  I  jioted. 
I  have  i>i*eat  reH})ect  for  Govei'uor  KockefelkM'. 

I  have  fell  thai  Hie  mij'aele  and  ;ireiiius  of  tlie  Federal  system  is  that 
i  1'  we  make  a  mistake  \u  a  Stat(?  it  is  a  small  one — 1, 2j  'i,  4,  T)  States,  not 
r>()  Stales.  And  because  of  this,  ^ve  liavti  a  laboratory  in  which  to 
lest  itlcas. 

]i(M'e  we  have  liad  a  do/.en  slates  with  absolute  shields  with  no  real 
pi*ob!em.  I  base  my  confidence  oji  the  experiences  of  those  lil  divei'se 
states  that  have  provided  absolute  pi'otection  for  a  loiiii;  pei'iod  of 
time.  'J'hat  is  enongli  evidence  for  me  that  an  absolute  shield  will  work 
for  the  wlujle  comitry.  The  piotection  lh:it  I  thiidc  we  need  is  so  great 
that  I  would  like  to  see  us  extend  it  a]id  go  as  far  as  we  can. 

IFe  certainly  has  a  fallback  ])Osition  if  we  do  enact  merely  minimum 
leji'islation  in  the  field,  of  course. 

Senator  Kiivix.  The  testijnony  yoti  have  liiven  conconiino*  your  ob- 
sei-vations  ot'  sup])ressed  or  controlled  press  ('erta inly  does  jirove  that 
our  country  must  have  a  free  press  if  it  is  goiji<j;  to  have  a  free  society. 

Senator  I^Kia'v.  Absolutely. 

Senator  Ki:vix.  And  the  ^-reat  pwrpo.sc.  T  think,  of  the  first  amend- 
ment, is  to  insure  that  Amei'ica  shall  be  a.  hvc  society. 

You  i»:ave  some  very  line  testimony  on  the  question.  One  point  is 
undoubtedly  true,  and  tlmt  is  the  fact  that  our  countiy  has  been  able, 
by  in.stitutions  created  mider  our  Constitution,  to  /unction  lar<^ely 
because  tlie  function  of  the  press  has  over  the  years  been  to  discover 
and  point  out  inefliciency  ^md  corru])tion  in  CSoveiaiment.  Undoubt- 
edly, more  is  jioiuted  out  by  an  investi^j^ating  newsman  than  is  ])ointed 
out  l)y  any  pul)lic  ofliciah  Also  we  need  to  j/rotect  the  .sources  of  infor- 
mation, as  you  show  very  well,  beca^lse  if  a  person  is  on  the  inside  of 
some  ,^ovei'nmental  a*»iuicy  and  he  sees  ineillciency  or  corru[)tion  in 
that  a/^-ency,  he  is  much  more  likel  y  to  reveal  that  to  tlie  proper  authori- 
ties for  investigation  if  he  is  assuivd  of  the  fact  that  his  identity  is  not 
ooini^  to  be  disci o.^ed.  After  alb  a  *z:reat  majority  oC  tlie  peo])le  have 
the  problem  of  iuakini»-  a  living:  for  themselves  aiid  their  families.  If  n 
nuui  felt  lhat  his  job  woidd  be  jeopardized  if  bis  identity  was  revealed^ 
tiien  he  woidd  be  less  likely  to  2)oint  out  corruption  and  inefliciency 
ii\  <TO\'evamei\t. 

S.^nator  Pi-kcy.  Absolutely. 

From  ])ersonal  experience,  and  this  ;i;:oes  back  many,  many  years — 
in  years  now  in  t!ie  investigative  work  we  have  done  iii  Cook  County — 
I  can  say  that  we  benefited  tremeiidou.sly  from  the  revelations  that 
were  made  directly  to  us  and  onr  investigators  and  newsmen  by  em- 
ployees of  nursing  homes.  Fedei-al  Governincnt  i)uts  $800  juillion  into 
nursing  homes,  and  many  of  them  are  nothing  but  warehouses  for  the 
dying. 
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Tlio  subconiiniltcc  iindci*  StMinfoi-  ^foss  wont  t  o  Chicngo,  because  tlio 
Rrnudjils  were  so  p:yQi\t  that  it  wiii'i'Miited  w  full  iuvesti^'jition.  The  re- 
snUs  ol'  (lio  k'stinioiiy  \\\\  look  (liiit  had  been  iriven  to  iiewspooplc  by 
employees  of  these  establishments  wei'e  so  si^^nificant  that  these  eni- 
])loyees  felt  thnt  they  just  had  to  tell  someone  al)out  it,  but  if  their  joljs 
were  at  stake  lliey  W}*xht  not  haA'e  done  it.  As  a.  result  of  that  we  liaA'c 
(•lani])ed  down  tbrou<rh  veiruhitions,  we  iiave  talked  to  the  I'resident 
ab'out  it,  and  oui*  whole  policy  in  teims  oI'  nursiuii*  homes  has  chau^red. 
'I'liat  is  just  one  of  many  e.N[)erienccs  I  have  had  which  indicates  the 
ijn'!>oiManre  of  a  five.  |)i'ess. 

I  ill  ink  nu^st  ol:  the  sources  would  have  di-ied  up  if  (hey  had  felt  at 
any  time  that  the  newsman  they  (old  their  stoiw  to  would  have  been 
I'couii'cd  to  sliow  his  notes  to  someone  and  vJiich  could  liave  i-esul(ed 
in  reci'iminations hein^i-bi'ou/iht a^zainst  (hem. 

I  am  pai'ticulai'ly  dcli«i*hted,  Mi'.  Chaii'm.-jn,  to  hear  yon  say  you  feel 
this  le^.rislation  should  apply  to  the  states. 

.^^enatoi-  Kin'ix.  The  most  I'ecent  l)ill  1  liave  drawn,  as  you  pointed 
out,  takes  care  of  the  situation  you  mentioned  in  res[)ect  to  lihel  actions. 
]r  p!'ovides  this  pi-ivile<re  would  belon^i*  (o  a  newsman  if  be  appears  be- 
fore a  court  Ol'  p'aiul  jury  or  h\irislative  body  or  nny  odiei*  le<i:isla(ive 
or  adjudicative  a<z'ency  of  <i*ovei*nnient  as  a  witness  in  any  cai)aeity.  It 
s  per  Hies  as  a  \vitnef5e*  in  ohedieuce  to  a  subpena,  as  a  party  to  civil  or 
ci-iminal  action,  or  otherwise.  In  other  words.  1  tbiidc,  i-e<i:ardless  of 
whether  he  i'-^  nci  ually  subpenaed.  if  he  is  sued  or  pai*ty  to  an  action  that 
he  could  (jxi-rcise  tlu.-<  privilege. 

With  reference  lo  this  question  of  absolu(e  and  (|i>alified  i)i'i vile<i'e,  T 
fjojpct  to  some  of  the  [)roju)sr.ls  tliat  luive  been  made  because  they  I'eally 
would  exeini»t  newsmen  from  te.sti  fyinir,  even  to  facts  that  he  acrjuired, 
not  ])y  communication  from  othei's,  but  by  (he  e.\ei'c:ise  of  his  own 
reuses.  ]\ry  bill  i)i'o\*ides,  1  think,  an  ab.solnte  privile<ze  in  the  two  in- 
stances mentioned.  But  it  is  limited  to  two  ai'eas  of  protection,  and  tho.cc 
ai't*  soui'ccs  of  infoi'iiiation  and  unpublished  information.  1  think  the 
elMirt  of  the  1  louse  conunittee  to  <ret  the  outtakes  of  C 'liS  in  comiectioii 
with  the  *SSeHin<r  of  the  IVntaj^-on"  pron-i-nm  and  many  subpenns  is- 
sued by  th(i  courts  for  work  product  illu.sti*ate  tlmt  the  pi*osecutinp:  at- 
torneys have  lu)  business  oettin<r  access  to  uupubli.shed  infornuition.  If 
thcv  have  such  ncces.*^,  the  information  in  many  cases  i.s  not  ^*oing  to  be 
collecled  atall. 

As  T  say,  1  have  this  feelii)<>- — I  am  a  ]HU-son  who  believes  in  kee))ing 
at  local  level  those  things  I'elated  to  local  coiu-erns — but  the  Constitu- 
tion certainly  contenii)lates  by  the  tii'st  amendment  thei-e  shall  be  a 
free  flow  of  information  in  inter.Mrde  and  forei^rn  commerce.  Foi*  that 
reason  T  thiidc  that  exte,iulin<r  the  Federal  act  in  this  iield  to  the  States 
is  ju.stiiied  not  only  by  the  lir.st  aniendiuent,  but  also  by  the  interstate 
arid  foreign  commci-ce  clause. 

I  thank  yon  A^ei'y  much  for  a  most  A-aluuble  eonti'ibution. 

Sejuitor  l?Ki:cY.  Thank  you  vei-y  mnch.]\ri-.  Chairman. 

-Mr.  lUsiviii.  AFr.  (^haii'inan,  our  ne.xt  witness  is  the  ]ronora])le  John 
J.  O'JIara,  i)resideiit-e]ect  of  the  Xatioual  District  Attorneys  Associa- 
tion, and  he  is  accompanied  by  Afr.  AVilliam  Cahn,  past  president  of  the 
association.  ' 
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STATEMENT  OF  HON.  JOHN  J.  O'HARA,  PRESIDENT-ELECT,  ACCOM- 
PANIED BY  HON.  WILLIAM  CAHN,  PAST  PRESIDENT,  NATIONAL 
DISTRICT  ATTORNEYS  ASSOCIATION 

Mi%  0'II.\iL\.  I  wo;ikl  like  to  yield  to  Mr.  Calm  bocjuise  of  (lie  lime 
pj*i'.s.sijr(»  lie  isnj)(ler. 

Senator  Kuvix.  AVe  wjuit  lo  welcoine  yon  l)otli  to  tlie  committee  and 
exprt'ss  onr  dee])  :i|)i)reeiation  for  your  \villin.i»iie.s.s  lo  eome.  and  ^rivc  us 
(lie.  IxMiefit  of  voiir  views  in  wliieli  your  profes.sion  has  u  voiy  substan- 
tial intere.-t. 

}flv.  (1\HM.  Tlundcyon  very  nnicli.  Senator. 

I  Avonld  like  to  exj^ress  my  i)er.sonal  appreciation  to  this  aupfUi^t  body 
for  niakin<r  linie  ayaihible^o  the  members  of  tlui  National  l)istriri: 
Al/oj'iiey.s -\ssoci;il  io?i  so  tJnif  A\*e  may  ro]]\-ey  oiu*  \*iews  mIjoii!  this  luo^t 
impoWant.  subject.  My  testimony,  howevei*.  mMst  ol'  neee.ssily  reMeet  my 
own  iiersoiuil  t ijoi;;.i:hls  ami  those  of  the  lU'oseculors  with  whom  1  had 
Jiei'sonal  cont art.  since  (here  wa.s  no  amplt*  opportunity  for  our  a.Si-ocia- 
(ion  (o  n(lo])(.  a  uniform  policy  oi'  s(atenuM'.(  of  position.  lVrhai)s  (hen 
it-  would  be  (i((in^^  and  i)i'o]>er  for  mc  to*  inti'oduce  myself  ami  ii'ive  .some 
of  my  baekirromul. 

Senator  Kkvin.  If  you  will  i)nrdou  the  interrujit ion.  T  doulit  I 
could  adopt  a  nnifoi'in  policy,  because  I  find  tliat.  even  amonir  tJiose  in 
the.  news  media,  there  are  sever;il  dilTereiit  oi)inions  in  this  held.  Some 
of  them  don't  want  any  lei»islation  at  all.  S(»me  of  tliem  feel  that  leuis- 
]M(iou  would  bce.\(remely  limited,  ant]  sonu»  (hink  it  should  be  irraiited 
ab.^olu(ely  (o  cover  and  i)ro(ect  all  iiewsnu'U  from  havin<r  to  (estify 
midoi*  any  circum.stances. 

Mr.  ('aiin\  Senator,  I  am  indiued  to  aici'ecj  with  you  not  oidy  on 
this  sub  ject  but  nuiny  otluu*  subjects. 

l  ajn  the  district  n'ttorm»y  of  Xassau  County.  X.Y.,  snul  ]iave]je]<l  (])is 
j)osi(ion  fiiju'C  10r>:>;  Pi'ior  to  Oiat,  ami  :>'ince  li)i>{\  I  was  an  assistant 
di.striet  a((orney  in  the  same  ollice.  At  that  time  it  became  my  eventual 
responsibility  as  clnef  of  tlie  or^anixed  crime  and  liomicide  bureaus  to 
investigate  and  pro.secutc  all  major  lu^micides  and  .syndicated  cvinui 
cases.  In  this  position.  I  worked  on  an  extremely  close  day-to-day  l)asi.s 
with  reporters  from  our  local  newsi)ai)ers  an<l  the  inetropolitaii  news- 
l)a|)ers  of  Xew  York  City.  T  can  only  hope  (hat  the  resi)ect  I  grained  for 
(heir  inte<rri(y  ami  dedica(io]i  ismu'tna).  It  is  juy  expei'ieiicotluitn  uni- 
fied effort  between  la  w  enforcement  and  the  news  media  against  crime 
is  a  recipe  for  success  wliidi  is  almost  pfnaranteed. 
^  I  recoofuize.  liowever,  that  in  spite  of  the  need  for  juutual  cooi)era- 
tion.  diyerji^ences  of  opinio)!  exi.st  ainoncr  the  law  enforcement  and  news 
dis.semination  connnunities  concerninir  the  rjuestion  of  testimonial  im- 
munity for  the  newsman.  However,  it  is  my  belief  that  there  is  a  basis 
for  the  reconciliation  of  diiferinir  viewpoints  on  this  important  qncstiou 
iunl  that  rea.sonable  men  ai*mcd  with  empij'ical  insi^rht  into  the  i*enli- 
lies  of  tlie  probleni  can  come  to<»-(»tber  on  a  middle  orromid.  It  is  to  the 
fa.sk  of  sketchin<j:  in  tlie  outlines  of  this  reconciling  standpoint  (hat  I 
now  a  (1  <1 1  'CSS  1 1 1 y scl  f , 

In  a  society  which  featm'es  exi>andin«:  irovermnental  bureaucracies, 
enlnrfrin<r  ^rovernmeutal  jurisdiction,  and  pro^^re.s.sive  centralization  of 
power:  w3iere  pov/erful  private  interests  such  asor^ranized  crime  chal- 
lojigo  the  primacy  of  government  and  corrupt  its  central  processes, 
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(MlVriivc  invosiignlivc  reportiii^^  and  o|>inon  loadorslii])  ]m\<V{\  wpou  a 
solid  imdiM'piiininu-  of  coiktcIo  rjictUMl  kiiowlcdire  hcconios  u  iiu-jvus- 
in^dy  ur^'ont  ))ubiic  iiood.  Altliou^rli  ihv,  [)oiiit  is  confoslod  in  some 
(|\\:iri(*rs.  inch\diM«r  the  U.S.  Snprcnie  Court  (see  /liurnzhtay  v.  Ilaycm^ 
•lOS  U.S'00r».  01)V!)r):  <;^)S-0<)),  it  is  ])i-o}m!)lo  Xhnt  llie*  siil)jecli()n 
of  iiowMiioii  to  ooiupi'llfd  disclosure  of  ronlidenli.-d  sources  :uid  tlie 
iui'orniation  obtained  froui  s\ieli  so\uves.  \viu'tlier  published  (U'  not; 
(see  I  leiulerson.  '^Tlu'  I'mlecj  ion  of  (  ^nilidciices :  A  (^hndified  I'l-jvileiie 
for  Newsmen/'  1071  L.  :ind  Soc.  Order  :isr>.  -]0(j  (  P.)7J)»  will  exercise 
some  supi)r(»ssive  ell'eet  on  news  M-ntberinu*  by  drying  up  such  sources. 
lIoweA-er,  llie  expectable  dej^ree  of  suppression,  while  not  clearly  es- 
t?d»lisbed.  jn-obably  is  not  j^n'eat.  (See  l^lasi,  "Tl^e  Newsman's  l*i-iv- 
ileiic:  An  Empirical  Study."  70  Mich.  L.  L'ev.  221),  ^^70-271,  270 
( l!)71 ).)  Since,  paH  ly  owinir  to  Uianaixerial  policy^  api>ro\imately  one- 
liiir<i  to  onedialf  of  newsmen  miirht  be  exjn'cted  to  coo))erale  with  law 
enforciMuent.  even  if  \iot  re([uired  by  law  to  do  so  (see  J^lasi.  supra,  wt 
2;'^),  2i'»0)r  '^^^^l  since  as  ^'I'l^at  a  3nn!i!>er  or  nu)re  would  .iro  to  jai]  I'ather 
than  divul<re  conlklential  sources  (see  l^lasi,  supra,  at  270-77),  and 
because  some  j)otential  jiews sources  would  l^e  reluciant  to  f^ive  in foi'i na- 
tion evePi  if  the  newsman  s  testiiAUUiial  privilege  were  reco;;'nixed  in 
law  (see  lihisi,  supra,  at  27  l-7r»).  tlu'  iucremeutal  su))])re.ssive  etl'ect  of 
(esiimonial  compulsion  is.  in  all  likelihood*  not  of  ^reat  ma^niitude. 

I>wl,  whatever  tlu,'  extent  of  the  sujipressive  ell'ectj  if  the  conteut  of 
iu>  rsand  its drj>tli  anil  (pUMitily  (see  P)iasi.  su),M*a,  at  *jr»t)-272.  274.281) 
ai*e  r])us  fliminished  uv  impaired  in  tlie  shorl -I'an^^e  intei*est  of  law  v^n- 
f<nrcment,  the  \dtimate  result  niay  be  louLi'-rau^ic  disadvantaire  to  law 
e.'ifoivement  and  social  liealtb,  Such  may  be  the  cousequejjce  of  a  suj)  * 
pressi\e  policy.  That  policy  may  choke  oil*  sot\i*ees  of  inforinatifou 
which  W(udd  otherwise  provide  the  factual  basis  for  f\iture  news- 
stories  alerting*  invest i^aiory  aiivncies  to  sub  rj)sa  rrinu»-breedin*^  con- 
ditions. Aiul  societv  at  lar^e,  tlius  resti-icted  in  tlie  ran^^e  of  its  aware- 
i\e>s.  will  lack  the  tln\c  by  informat  ioual  rcs(nir<'(S  which  M-ould  enable 
])recise  and  kuowlod<»c*al)le  atljustment  to  tlic  special  contours  and 
peculiar  dynamics  of  developinir  social  I  i-eiuls. 

Moreover,  while  the  irrantin^^  of  a  privilvP*re  to  newsmen  will  oc- 
casion some  evidentiary  disa<l  vanta<re  to  law  enlorcenuMit,  the  extent  of 
(his  disadvanta.iie  in  all  j)robabilitv  wili  ;:ot  be  substantial  because: 
{a)  rrf'-uiers  raixdy  liave  infornuition  as  to  spccilie  crimes  or  ^ruilt  or 
imH>cei»  e.  M*]iich  is  usable  ascvidencc  in  judiend  forums exeejvt  for  oo- 
easional  knowled^^e  concerr,in«r  viclinder.s  crimes  (s(»e  lUa^'i,  supra, 
at  ii70).  and  when  they  have  su.'li  informal  ion,  it  can  somcliine.s;  bo  ob- 
tained elsewhere;  (h)  abont  0!ie-third  to  (Uie-^valf  of  the  re|)ortorial 
esi:d)lishment  can  be  ex])ected  to  coo])crate  by  testifyin<x  even  if  ^dven 
an  absolute  privile^ro  (sec  Jilasi,  su])ra,  at  2r>i;,  LC>J.))  •  {o)  even  injdcr  a 
nou|)rivile;xe  re;xime  perhaps  as  u^tiny  as  onedialf,  or  more,  of  all  news- 
juen  will  acce])t  cojilem))t  citations  and  jail  Sentences  rather  than  bo- 
Mr:;  v  conlidem-es  (seel Uasi. supra,  at  270-77). 

*]*his  conclusion  ^iains  conhnu.vtion  from  tlic  fact  that  in  St/vtes  ac- 
cording newsmri^  a  statutory  ju'ivjlejro  from  tes(ifyin<y sucli  asyinsbecu 
j)rovid(»d  in  17  or  58  States,  niclndijijr  ujy  home  State  of  New  I'ork  (in 
the  broad  «rrant  of  privilen;e  enacted  in*in70  in  sec,  17lMi  of  the  Civil 
IJiirhts  Law),  law  euforciMnent  has  not  snfleicd  a  si^jniticant  Nynning 
of  Oom2)otcnce  traceable  to  such  k>*^islatioji.  Indeed,  the  i»nvilcgo 


22S 


a^xainst  solf-iiicriiniiiutio!!  aiuUlic  various  otljorti^^^timoiiial  iniinnnitios 
foiuulod  on  confiilontial  ivlationsliips  (doctor-pntiont.  hnvyiM'-die'iit. 
Inisimiul-wifis  clcvirynuin-ponitoiit)  aw.  ospecially  in  tlio  a^jrn\ir»M(c. 
far  niori*  sifrnifi<'aiit  in  their  obstrnotivo  ofVoct  0!i  tlio  jndirial  fact  tind- 
in^;  proci»ss.  and  yot  public  ])olicy  sanotions  tlioni  on  the  tbo.ory  that 
tlu»y  sorvc  nioro  pt'ocniinpnt  values  than  c^•i<lontiaI•y  porfoctiou  ov 
jnridirnl  ofliciency. 

Sinco  Stat<»  statutes  and  nearly  100  Federal  statutes  "]n'oscribe  the 
ronipnlsory  disclosure  of  confidential  coninnmlcations  in  onlerto  facil- 
itate the  free-flow,  of  information  to  frovenunental  nfrencies"  (see 
Ilehflerson^  sitpra,  at  270),  it  docs  not  seem  unreasonable  to  arp:ne  the 
advisability  of  an  analo^rons  indiry  in  the  noiio/licial  sector  of  iu»\vs 
frutherin^j  in  order  to  niaxinii/.e  the  flow  of  information  and  the  in- 
stnnnents  of  intellectual  analysis  to  the  imblic  which  nnist  jud^'c  the 
performance  of  frovenniuMital  a^rencies. 

This  is  not  to  say  tliat  I  believe  that  a  Federal  statute  on  the  {Sub- 
ject is  an  immediate  and  ur^rent  neceasity.  Since  the  ])ronnilp:jUion  of 
fruidelines  for  the  issuance  of  snbpenas  by  the  Attonu»y  Tieneral  of 
the  United  States  in  1070,  the  anxiety  felt  in  some  aivas  of  the  ]n'css 
oonmnuiity  conccrninjr  the  i)Ossil}le  over  use  of  the  suhpena  jiower 
lias  somewhat  subsided.  Des])ite  the  fact  that  some  observei'S  lin  ve  criti- 
cized these  /rnideliiies  as  vajrne,  ihey  have,  on  balance,  had  a  "salutory 
effect'-  (see  liJmi,  mpra,  at  2S2-8ii) . 

Jforeover,  the  f I'eedoin  of  the  ])iess  has  not  sufleivd  serious  abrid^r<»- 
iiient  ill  tlicmany  years  that  the  news  media  have  ojwnited  in  State  and 
Federal  iiirisdictioiis  not  reco^nizinjr  tlie  newsmairs  tostiinonal  im- 
mnnitv.  On  the  conti*ary,  American  newspa]>ei*s  juive  compiled  out- 
standing records  of  investigative  and  interpretive  reporting  without 
the  assistance  of  the  privilege. 

In  my  community  of  Xassau  County,  both  local  nowspapci*s,  Xcw??- 
day  and  the  Lon/r  Island  Pivss,  over  the  couise  of  the  pnst  10  or  1.1 
years  have  conducted  very  successfully  investisrations  which  exi^osod 
corrn])tioii  and  crime  within  our  communities.  Tho  results  which  were 
turned  over  to  my  oflico  for  furtlier  investicratioii  am?  prosecution.  I 
should  like,  in  passinjr^  to  i>ay  admiring?  trib\ite  to  Xewsday's  recent 
and  luonnmental  investigation  of  the  awesome  pi-oblena  of  liemin  dis- 
tribution and  addiction.  In  my  judgment,  this  Newsday  fseries  attests 
to  the  surpassin«r  importance  of  the  enterprise  of  investigative  journal- 
ism, and  forcefully  points  out  the  urgent  necessity  for  a  vigorous  and 
continuing  journalistic  efforts  in  this  domain  of  action.  T  am  also  con- 
vinred  that  the  Xowsday  S4M*ies  has  not  only  produc<>d  tlie  welcomed 
hy-i^rodnct  of  enhanced  jmblic  undei-st^inding  of  the  cor^plexitics  of 
narcotic  la\v  enforcement  but,  more,  has  by  the  enlig'  U^ned  force  of 
its  instrument  imparted  to  the  armament  of  law  enforcement  a  new  and 
more  sei'viceablc  weapon  and  broadened  insight  into  tliose  facets  of 
the  hei'oin  pi'oblcm  which  lie  beyond  the  boundaries  of  lfx*al 
jurisdiction. 

In  my  opinion,  we  would  not  be  coniting  disaster  if  we  continued  the 
present  system  under  which  the  privilege  is  granted  by  statutes  in  some 
states  aiiii,  so  some  extent,  by  the  Attorney  General's  guidelines  at  the 
Federal  level.  The  present  degree  of  protection  might  be  enhanced  hy 
the  formulation  of  guidelines  by  the  National  District  Attonieys  As- 
sociation and  tlie  Association  oi  State  Attorneys  General,  Such  a  re- 
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f:inio  with  tho  help  of  rci^roscntntives  of  the  j^ress  wo\ild  be  ncoeptnl)lo, 
if  not  perfect. 

However,  it  socms  to  me  that  tlie  ennctineiit  of  n  Federnl  privilege 
statute  could  acliieve  a  useful,  althoiif^h  not  iir^reiitly  necessary  ohjcu'- 
livc  at  tliis  thne,  in  view  of  the  increusin^r  nse  by  iiewsnic»n  of  cnnW- 
dential  iiifornmnts  provided  sucli  stntnte  is  confined  in  its  effirt  to 
the  Federal  coiuts.  Uonsiderations  of  federalism  and  tlie  idonl  of  l<xnl 
democratic  control  militnte  against  the  passajje  of  Federal  le^rislation 
wliicli  presumes  to  delimit  local  nntononiy  l>y  inipo^;ing  npon  tlie  stuti  s 
the  peculiar  balance  of  interests  favoivil  at  Hie  national  level. 

But  if  Congn»ss  is  to  bring  its  lawmaking  iwvei's  into  foivo,  the 
question  arises  as  to  tlie  form  which  its  legihlative  initiative  should 
take.  Some  commentators  have  clamored  for  the  creation  of  an  ahso- 
Into  privilege  in  the  belief  that  a  qualified  privilege  would  not  allay 
tho  information  suppressing  fears  of  confidential  news  sources.  Othet'S 
seem  willing  to  accept  a  qualified  privilegt»  based  upon  a  ujethodology 
of  interest  balancing  (see  IIetkderm)u  ><}fpt*a,  nt  +<):i~<)4).  It  woultl  ;ip- 
l)ear  that  a  ma  jority  of  newsmen  would  find  a  qualified  ]u-ivilege  ac- 
ceptable e\en  thougli  tliej-  niiglit  pivfer  an  absolute  privilege  (seo 
lUml^  suf)m,  at  282-83) .  I,  mysi»lf,  belie\T  that  a  qualified  privilege  en- 
actment IS  tlie  more  desirable  api)roftch.  It  would  gi>*e  sco^w  for  exj>eri- 
mentation  in  the  light  of  emerging  circumstanees  and  it  would  ])ay 
<leferenee  to  the  overriding  goals  of  crime  contml  and  criinhuil  justieu 
in  those  situation.^  whei'e  them  is  a  sti-oug  public  interest  compelling 
indispensable  testimony.  But  a  qiialified  privilege  statute  may  be  im- 
plemented bv  one  of  two  varying  legislative  strategies. 

One  i>ossil>le  statutory  mode  is  that  which  conditions  the  o])eration 
of  the  privilege  on  a  judicial  determination  of  the  ivlative  weights  of 
tlio  First  Amendment  intei*est  and  the  criminal  justice  interest.  Thesis 
bein^  the  primary  interest  categories,  bases  ui>oii  the  iwicwiii^  judge's 
niampulation  of  a  comidcx  of  variable^^  in  the  form  of  statutorily  man- 
dated criteria.  These  criteria  am  such  sub'intei'e^s  or  sub-categories 
under  the  alK>vc  two  sovereign  interest  classificntions  as  (a)  the  seri- 
ousness of  the  crime,  (b)  the  importance  of  the  evidence,  i.e.,  is  it 
jieripheral  or  essential  to  conviction  or  acquittal  (if  the  subpenaing 
party  is  a  criminal  defendant) ,  (c)  the  unavailabil \ty  of  other  avenues 
of  information  on  tlic  one  side,  and  on  the  other  side  of  the  bala  nee,  ( 1 )  ^ 
the  likelihood  that  testimonial  disclosure  will  dry  up  an  existing  news 
6out\[%^  (2)  tlie  value  of  the  news  source,  (3)  the  i>ossibility  of  elimi- 
nating futum  news  soui*oes,  etc.  The  wealou»ss  of  this  approach  afi  I 
see  it  is  that  it  gives  broad  scope  for  judicial  iliscretioii  Qven  where  the 
criteria  of  judgment  are  statutorily  included  and  it  makes  it  diflieiilt 
for  soumes  or  prosi>ective  source's  io  know  whether  tlieir  identities  or 
information  will  l)e  kept  confidential. 

While  judicial  disci'etion  cannot  l)e  lianiahed  wholly  fi-om  the  set- 
tin;^  of  decision,  a  more  stnictuixHl  judicial  technique  is  lY^quil*ed  to 
avoid  an  excessively  persoimlized  type  of  decision  to  insum  that  the 
interests  given  predomiiuint  weight  in  the  balance  carry  Umt  sanc- 
tion of  legislative  approval  which  insures  the  confonnity  of  balancing 
jud|[rinent  with  public  convictions*  If  Conf^i^  should  decide  to  enact 
a  privilege  statute,  that  statute  siiould  ordain  only  a  qualified  privilege 
along  tlie  followiiig  lines.  Of  course,  these  are  suggestions.  The  privi- 
lege should  provide  for  immunity  ivom  appearnig  before  as  well  as 
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t(»stifyinff  bcfoiTt,  a  jrraii<l  jury  or  judicial  forum,  since  mere  son'ic^ 
of  a  subi:)ona  or  appcaiaiicc  oitan  bocoine  known  and  lias  a  tendency 
to  dry  up  information  sources  in  some  cases.  Tlie  breadth  of  the  defini- 
tion of  the  privileged  class  of  newsmen  wouhl  depend  upon  the  con- 
gressional view  of  the  relative  importance  of  the  various  news  and 
opinion  media.  As  a  mininnmi,  it  should  probably  include  newsmen 
einployed  at  radio  and  tele^^sion  stations  and  networks,  news  agencies, 
wire  services,  pi*ess  services,  and  weekly  news  magazines,  as  well  as 
weekly  and  daily  newspapei'S  which  have  been  printed  for  1  year  or 
more. 

If  the  privilege  is  to  be  eflPective,  it  must  be  broad  enough  to  inchule 
the  identity  of  a  news  souive  and  the  content  of  the  information  ob- 
tained from  sucli  souive,  whether  published  or  not.  It  would  seom 
logical  to  require  that  the  privilege  be  conditioned  on  an  express  or 
implied  agreement  with  the  source  that  confidentiality  be  preserved. 
However,  often  where  there  is  no  such  agiwrnent  in*  force  (for  ex- 
anij^Ie,  where  the  matter  has  not  even  been  discussed),  disclosure 
would,  nonetheless,  dry  up  sources  (see  lilm!,  supra,  at  24^^  and,  thus, 
cnre  must  l>c  taken  not  to  impose  too  onerous  a  pivcondition  in  this 
regard  if  the  new  statute  is  not  to  be  rendered  nujratory  for  a  failure 
to  heed  empirical  considerations.  Tntei'estingly,  the  Xew  York  State 
statute  did  not  expi^essly  enact  a  requirement  of  express  or  implied 
agreement,  but  such  a  provision  has  been  read  into  the  statute  bv  case 
law,  (See  /n  re  WBAI-FM,  68  Misc.,  2d  355;  People  v.  Wolf,  09  Misc. 
2d  25G.) 

One  method  of  control  which  takes  account  of  I'ealities  mi^ht  be  a 
requirement  that  confidentiality  depend  upon  a  finding  that  disclosure 
would  be  likely  to  nipturc  or  destroy  a  particular  existing  informa- 
tion-producing relationship.  Such  a  rule  could  exclude  or  include  one- 
shot  tips  from  the  ambit  of  protection  but  should  probably  include 
them  since  fi'uitful  fii'st  contacts  may  lead  to  later  fniitful  contacts. 
Some  observers  might  also  argue  that  the  decisional  organ  should  also 
make  a  judgment  whether  such  disclosure  would  dry  up  possible  fu- 
ture sources.  But  if  such  a  judgniental  responsibilily  is  imposed,  it 
should  be  specified  that  this  appraisal  of  possibilities  must  I)e  based  on 
facts  or  factually  based  opinion  testimony  rather  than  nebulous  specu- 
lations concerning  general  impact,  for  example,  on  a  showing  that  such 
disclosures  have,  in  the  past,  made  later  contacts  in  a  particular  field  of 
investigation  ivluctant  to  talk  to  a  particular  newsman.  The  privilege 
might  also  be  limited  to  certain  types  of  information  or  at  least  defined 
to  exclude  from  its  purview  trivial  types  of  information  such  as 
gossip. 

The  statute  should  fui-tlier  provide  that  the  privilege  shall  not 
opei*ate — 

1.  In  cn.ses  where  the  newsmen's  testimony  is  sought  as  to  the  com- 
mission of  a  particular  crime  which  continues  at  the  time  the  tx^^timony 
i.s  sought  (for  example,  kidnaping)  or  which  is  intended  to  be  com- 
mitted in  tlie  future,  or  as  to  the  identity  of  the  perpetrator  or  tho 
place  and  time  of  conimission  of  the  crime. 

A.  Where  such  crime  is  murder,  treason,  espionage,  arson,  assault 
with  deadly  weapon,  bomb  explosion,  insurrection,  and  so  forth  (or 
other  serious  crimes  if  desired)  but  victimless  crimes  should  probably 
not  be  included  unless  insofar  as  these  other  very  serious  crimes  are 
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concerned  such  infonnatiou  is  availabk  tlu'ough  auotlier  investigatory 
avenue. 

H.  Wlici'c  sucli  crime  is  armed  robbery,  bur^rhiry  first  degree,  *xvn\u] 
hirccny,  extortion,  coercion  (or  other  crimes  if  desired  (mdess  infor- 
mation is  obtuinablc  thmngh  another  investigatory  avenue  and  luiless 
the  courts  liiid  that,  on  the  particular  facts  under  review,  the  continued 
flow  of  news  outweighs  tlie  interest  in  obtai]iiu<(  the  testuiiony  soUL^ht. 
Senator,  I  Hud  this  hist  criteria  adds  anotlier  element  of  judicial 
snhjet'tivisMK  but  insi/far  as  tliest*  lesstM*  crimes  are  concerned,  I  snliniit 
that  this  may  be  added. 

II.  (A).  Where  the  Government  seeks  the  testimony  as  to  guilt  or 
innocence  (or  the  whereabouts  of  a  perpetrator). 

I.  In  crhninal  cases  wliere  there  has  nlmuly  oeeui'red  the  cruue?;  of 
murder,  treason,  es^)ionage,  ai'son,  assault  with  deadly  Weapon,  bomb 
explosion,  insurrection,  and  so  forth. 

2.  In  criminal  cases  wliero  there  has  already  occurred  the  crimes  of 


crcion,  unless  the  court  finds  that  the  public's  interest  hi  the  continued 
flow  of  nc\ys  outweighs  the  public  interest  in  obtahiing  the  testimony 
sought. 

However,  the  privilege  shall  operate  witli  respect  to  subsections 
A  (10)  and  A  (2)  above  unless  the  pei*son  or  oflicial  seeking  the  testi- 
niony  shows  a  reasonable  ground  to  believe  that  the  .information  can- 
not be  obtained  through  another  witness  or  soiirc<i  and  is  necessary  to 
convict  in  that  without  it  the  case  must  be  dismissed  or  will  be  so  weak 
tliat  a  cohvlction  would  be  improbable. 

The  inniiediately  pi'ecediiig  jn'ovision  would  i>revent  compulsion  of 
iwrphcral  or  iminiportant  testimony.  A  provision  might  also  be  in- 
cluacd  in  all  of  the  above  sections  that  the  subpeuaing  party  at  a  trial 
U[K)n  cliallengo  must  show  reasonable  ground  to  believe  that  the  sub- 
peiiaed  person  has  information  of  the  type  above  described.  However, 
out  of  respect  for  the  practicalities  of  grand  jury  operations  (sw 
Branzburg  v.  Ilayes^  supra,  408  U.S.  665)  such  a  requirement  should 
not  be  enforced  in  the  grand  jury  contest 

B.  Where  a  private  defendant  seeks  the  testimony,  I  suggest  that  you 
include  ui  this  section  substantially  the  same  standards  as  in  the 
sections  on  subpena  by  the  Governnient,  However,  the  list  of  crimes 
miglit  perhaps  bo  more  extensive  in  view  of  the  defendant's  sixth 
aniendinent  riglit  to  compulsory  attendance  of  witness  aJtliough  it 
is  certainly  not  established  thai  this  sixth  amendment  right  might 
invalidate  privilege  statutes  which  operate  as  to  criminal  defendants. 

Senator  ^rvxn.  Tliat  is  a  very  intej:csting  point.  Of  course,  the 
sixth  amendment  guarantees  to  every  person  accused  in  every  criminal 
action  right  to  have  compulsory  process  of  obtaining  witnesses,  but 
the  courts  have  recognized  tliat  tlie  established  privileges,  such  as 


ImsDand-wife  relationship  and  the  privilege  against  self-hicrimmatioii 
does  not  conflict  constitutionally  with  respect  to  the  sixth  ammdment 
rights  of  a  defendant. 

Mr.  Cahn.  Yes,  it  is  a  problem  which  has  been  wrestled  with  for 
some  time,  and  I  tliink  perliaps  in  all  fairness  to  all  parties  con- 
cemed,  the  i>roper  decision  lias  been  reached  and  the  proper  solution 
has  been  achieved. 


arnie-d  robbery,  burglary  Ih'st  dcj 


A  larceny,  extortion,  co- 
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All  of  Mic  aboA'e  scheme  is  only  a  rough  outline.  It  is  expressed 
largely  in  terms  articulated  categories  which  can  be  applied  automati- 
cally— that  is,  type  of  crime—iir  by  objective  fact  lindiugj  that  is, 
whelher  a  contiiuiiug  cmifidential  rehitionship  exists  and  will  be  de- 
stroyed. It  kex»ps  the  subjecti>'o  prwess  of  interest  balancing  to  a  miui- 
nnnn,  altliou}|:h  it  includes  a  provision  for  such  interest  balaueiiig  with 
ii^spect  to  crimes  of  lesser  seriousness,  as  I  pointed  out.  Wlule  tlio 
api)licati()ii  of  the  categories,  like  all  judicial  judgment  under  general 
standanis  recpiires  some  scope  for  discretion,  it  is  not  the  Relatively 
more  forndess  type  of  discietion  involved  in  manipulation  of  interests, 
although,  concededly,  uuavowed  intuitions  of  inteiest  nuiy  sometimes 
condition  the  pi'oceiss  of  enforcing  general  categorical  st4iiidards. 

The  statutory  design  here  outlined  may  deter  news  gathering  more 
than  would  an  all-encompassing  a/jsolute'  pi-ivilege  leiyislative  system. 
Nevertheless,  indim  t  resti'uints  on  fii-st  amendment  n-eedoms  such  as 
tliat  occasioned  by  the  exaction  of  newsmen's  testimony  can,  consistent 
witfi  the  Constitution  as  interpreted  by  the  U.S.  Supreme  Couit  and 
with  sound  considemtions  of  pi'nctical  policy,  l)e  enforced  where  justi- 
lied  by  a  compelling  (loverumental  interest.  Such  interests  ceitaiidv 
iuchule  the  protection  of  the  safety  and  lives  of  our  citizem7  througli 
the  conviction  of  the  guilty  and  the  acquittal  of  the  innocent.  The 
last  objective  also  derives  supi>ort  from  the  defendant's  right  of  com- 
pulsory process  under  tlio  6tli  amendment  and  the  values  underlying 
the  due  process  clauses  of  tlie  5th  and  14th  amendments,  Tliese  rights 
and  values  arc  certainly  compelling  interests. 

In  my  view,  the  above  scheme  of  qualified  privilege  is  likely  to  deter 
news  gathering  less  than  no  privilege  at  all.  At  the  very  least,  there 
is  a  reason  to  think  tliat  expenment  with  some  such  scheme  of  qualified 
privilege  will  not  lead  to  a  disastrous  crippliiig  journalistic  effective- 
ness be<*auso  the  ne\vs  media  has  been  oijerating  vigorously  in  juris- 
dictions having  qualified  privilege  statutes  and  those  according  no 
piivilege  to  newsmen  at  all  for  many  yeai-s  of  our  national  history. 

It  is  the  burden  of  this  discussion  that  while  tlie  ideal  of  fiwdom 
of  tlie  press  and  the  purposes  of  criminal  justice  may  seem  to  conflict 
in  the  area  of  the  newsman's  privilege,  an  enlightened  view  may  find 
the  means  of  their  acconnnoilation.  It  is  well  that  it  should  be  so. 
For  the  innovating  currents  of  expressionary  freedom  and  the  stabilis- 
ing forces  of  authority  ai-e  both  iu<lispensiblo  fundamentals  of  the 
democratic  republic.  The  Nation  which  lacks  the  one  or  the  other  nnist 
soon  submit  to  the  inroads  of  barbarism.  Freedom  generates  the 
iinjndses  toward  material  ami  spiritual  gmw^h*  T-aw  and  order  pro- 
vides the  f  nimewoi  k  within  which  the  energies  of  f  i-eedom  may  expi*ess 
themselves  in  responsible  ci*eativity.  In  the  confi-ontation  of  these  two 
great  principles  lies  both  the  danger  and  opportunity  of  the  free 
society.  In  their  judicious  synthesis  rests  the  ctomal  hope  of  mankind. 

Thank  you  very  much. 

Senator  Erviv.  I  want  to  commeiid  you  on  the  excellence  of  your 
statement*  It  manifests  a  profound  understanding  of  the  various  con- 
sidiM-ations  involved,  and  that  there  are  several  interests  of  society  in 
this  ai*ea.  One,  is  the  inteix*^  of  society  in  knowing  wliat  is  going  on 
in  the  countiy,  and  tlie  other  is  the  interest  of  societv  in  the  ability  of 
government  to  prosecute  crime.  Society  certainly  has  the  most  im- 
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l)oitant  interest  in  that  field.  Another  is  the  interest  of  societ}'  in 
seoing  to  it  that  those  aceused  of  crmio  aix*  aeconled  fair  triftls. 

We  need  to  weijrh  all  of  these  intei-ests  and  ti'y  to  balance  the  in  siidi 
a  way  that  we  get  the  inaxiinmu  snpport  for  each  of  these  interests. 

People  must  testify  as  to  what  they  know,  and  privilef^es  are  excep- 
tions to  tliis  ^ejieral  principle.  The  leasoji  we  liavc  privile^^es  is  be- 
eausc  of  tlie  convietion  of  our  society  tliat  in  rai'c  instances  tlie  ability 
to  lefrain  from  disclosing  knowledge  or  infonnntiou  outweighs,  iu 
particidar  instances,  the  full  disclosuie  of  that  knowledge  or  infornia- 
ti<in.  Is  that  not  true  ? 

Mr.  v'ajix.  Absolutely.  Senator. 

Tlun'o  is,  as  I  stated,  a  bahiuf^e  of  intei'csts  to  which  we  must  gi\  e  at- 
tention, and  in  my  judjriuent,  the  method  that  is  suggested,  perliaps  it 
is  a  good  one  for  reacliing  that  end.  However,  I  believe  further  that  a 
qualified  statute  could  give  rise  to  experimentatioji  in  this  area  in  oi  der 
fni'  u;i  to  rea<  h  the  ultinuite  j)roj>er  answei', 

Senatoi'  Eiivix,  As  I  tlnnk  you  very  w(»ll  point  out,  the  problem 
iu  tins  field  is  not  quite  as  givat  or  ci  ucial  as  some  peoj)!©  profess  to 
1h  liev<>.  In  the  fii'st  pla^ e,  we  have  the  I'ule  of  evidence,  nornuuly  speak- 
ings that  a  per.son  is  not  l  equired  to  testif  v  at  all,  tit  lea.st  befoi^e  a  court, 
unle^•s  he  lias  per.s«iuil  knowknlge  whi(*li  tends  to  prove  or  disprov  e 
some,  matter  in  isMie  ju  tlie  case.  Most  newspapermen  do  not  see  crimes 
committed.  Most  of  the  information  they  have  in  i-esjwct  to  crimes,  for 
example,  or  any  other  event  is  obtained  by  theui  on  the  basis  of  infor« 
mat  ion  supidied  by  other  people.  Except  for  a  few  exceptions  iu  the 
hearsay  nile,  they  would  not  be  competent  witnesses  if  brought  to 
comt. ' 

.Now,  is  there  any  i*ea.son  whatever  f(n-  exempting  a  newsman,  even 
if  he  is  engaged  in  practicing  his  profession,  from  testifying  as  to  a 
crime  which  he  sci»s  committed  i 

Mr.  Cviiv.  No,  and  I  frankly  do  not  believe,  fmm  my  experiences 
with  the  news  media  and  the  men  and  women  who  are  associated  with 
ihem,  there,  is  no  nroblem  in  tliat  tuvti  at  all.  Thev  ai^e  more  than  will- 
ing and  do  nmve  than  the  average  layman  in  an  ciVort  to  apprehend  the 
perpetratoi's  of  crime  and  see  that  they  are  brought  before  the  bar  of 
justice,  I  don't  think  the  problem  exists  there  at  all. 

Senator  Eiivix.  Of  course,  I  think  from  mv  own  practice  of  the  law 
and  personal  observation,  that  there  is  more  danger  of  what  you  might 
call  a  fishing  expedition  or  a  dragnet  investigation  before  a  gi*and  juiy 
than  there  is  in  a  couii  presided  over  by  a  judge  who  is  leiirncd  iu  the 
rules  of  law.  For  that  rea.son,  in  the  bill  I  have  prepared,  I  have  a 
provision  that  where  any  privilege  e.stablishe<l  by  the  bill  is  invoked 
lM»fore  the  grand  jury,  that  the  i^ei'son  invokin*g  the  privilege  will 
have  the  right  to  have  tlie  matter  determined  by  the  judge  presiding  in 
the  couit  in  which  the  grand  jury  sits  before/lie  is  conii>elled  to  jpve 
te-stiniony  before  the  gmnd  iury,  I  think  that  is  necessary  protection. 

Now,  3'ou  emphasize  the  ueslrability  of  having  a  procedure  which 
would  immunise  a  newsman  from  having  to  appear,  on  the  ground 
that  his  mere  appeamnee  would  dry  up  his  sourees  of  infonnation.  It 
is  true.  Is  it  not,  that  in  many  cases  tried  in  the  courts  that  the 
knowledge  which  *)  rompts  either  counsel  for  the  prosecution  or  counsel 
for  the  defense  to  call  for  the  issuance  of  a  subiK»na  arises  after  the 
trial  is  progresshig?  Yon  have  a  pragmatic  situation  there? 
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Mr»  Cahn»  Yes, 

Senator  EuvjK.  I  try  to  take  these  matters  into  consideration  in  tliis 
Inll,  and  pix)vidc  tluit  the  witness  who  is  entitled  to  hi^  oke  the  priN  ilo<|e 
luiiy  invoke  the  privilege  jiist  as  wc  do  now  with  other  privileges,  by 
oral  or  written  objection  at  the  time  he  is  called  on  to  testily,  lliat 
M'ouhl  take  care  of  the  sitiiatiou,  where  tlie  witness  is  summoned  or  the 
supposed  need  for  the  witness  comes  to  the  attention  of  the  eourt  or  the 
attorney  after  the  trial  has  begun. 

But  it  gives  liiiu  an  option.  If  subpencd  before  the  trial,  then  ho  can 
make  a  laotion  to  quash  oi*  limit  the  testimony  he  is  to  give  at  the  trial. 
If  it  appeal's  that  he  has  no  pci*sonal  knowledge  that  would  be  com- 
petent, and  that  the  sole  cliort  is  to  get  him  to  appear  in  private,  tlie 
court  could  enter  an  order  to  quash  the  subpena  and  excusuig  him  en- 
tirely fi*om  testifying. 

Mr,  Caiix,  1  mVlerstand  what  \o:a  ai'e  saying,  Senator, 

What  I  was  concerned  with  in  this  piU'ticular  regard  is  the  witness 
who  is  subpenaed,  lets  say  for  the  sake  of  discus.sion,  befoixi  a  ^i^rand  j  ury 
and  has  to  invoke  his  piuvilegc  thei-e.  Well,  the  mere  fact  that  lie  is 
subpenaed  to  a  body  which  is  in  and  of  its  nature  secret,  plac^'t^  a  doubt 
in  the  mind  of  the  news  source  which  ma3^  ^ircvent  him  from  ^.r^Hiding 
that  particular  newsman  with  further  iniormntion  and  th?  might  in 
an  of  itself  be  a  danger.  I  think  it  can  be  avoided. 

Senator  Envix.  I  thhik  you  are  right.  You  ha\  G  to  take  the  pragmatic 
factors  into  consideration.  Normally,  a  witness  is  always  sunmioned 
before  the  grand  jury  before  the  time  of  his  appearance.  That  is  ordi- 
nary practice;  moi-e  so  than  at  actual  trial.  This  procedui-e  to  move  to 
quash  in  order  to  limit  his  testimony  would  take  cai-e  of  it  in  most 
cases  before  the  grand  jury. 

Jill*.  Caun.  Again  I  i-epeat,  I  leave  the  meclianics  to  the  wisdom  of 
this  great  body,  ^ 

Senator  Euvjn'.  You  need  a  piwedure  which  is  practical,  and  above 
all,  which  takes  into  consideration  what  actually  happens  in  these 
matters. 

The  last  bill  I  have  drawn,  and  it  is  a  difficult  field  to  draw  a  bill  in, 
recognizes  that  there  are  two  fields  in  wliich  theiii  sliould  be  some  pro- 
tection. One  is  that  the  newsman  should  not  be  required  to  identify  the 
sources  of  liis  informatioii  if  he  has  given  them  a  contemporaneous  xis- 
suvanoe  that  he  will  not  do  so.  I  think  he  is  entitled  to  that  protection. 

Then,  it  seems  to  me,  this  fislung  around  is  sometimes  done  for 
unpublished  infonnation  or  any  evidence  of  mixsublished  information. 
There  sliould  be  some  protection  thei*c, 

Mr.  Caiin.  AVell,  there  is  no  question  j^ou  are  right,  but  Senator,  as. 
I  stated,  I  have  a  great  deal  of  admi]*atlon  for  tlie  integrity  of  tlienewf*^- 
man,  but  I  assum  you  by  far  my  admiration  for  the  law  enforcement 
officer  and  the  district  iittomey  and  tlie  public  prosecutor  tliroughout 
the  country  is  just  as  high. 

As  past  pi*csident  ox  the  National  District  Attorneys  Association,. 
I  can  give  testimony  unhesitatingly  and  without  any  mental  resen^a- 
tion  at  all  that  thoy  represent  tlie  finest  git)up  in  tliis  camitry,  pub- 
licallv  dedicated  witli  a  sincerity  of  purpose  that  is  unequal.  1  am. 
just  noping; — I  pray  tliat  there  is  a  mutual  understftuding.  I  think 
whatever  difference  exists  can  be  erased,  but  inoi'e.  importaiit  tliau. 
anything  else,  there  lias  to  be  mutual  trust. 
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No  question,  there  are  occasions  whicli  arise  ^yllere  that  trust  is 
destroyed  in  a  particular  individual  or  in  a  particular  OToup  of  in-, 
dividuals,  and  I  think  its  important  that  our  news  media  be  giwn 
the  opportunity  and  be  given  the  right,  and  it  is  ahnost  a  dutv  on  their 
j)art  to  bring  that  to  the  attention  of  the  i)ublic,  but  >vith  that  riglit, 
witli  that  authority  as  well  as  the  right  and  the  authority  of  the 
prosecutor  comes  responsibility.  The  responsibility  has  to  bo  borut^ 
properly.  Once  the  responsibility  is  disregarded*  then  the  right  is  g<»ing 
to  1k3  abused  and  the  power  given  both  to  the  press  and  the  prosL'cutor 
can  he  dangerous. 

We  know  power  can  corrupt  and  absohite  power  can  corrupt  ab- 
solutely, therefore,  we  look  constantly  for  proper  rastraiuts  on  powei- 
in  accordance  with  an  equal  amount  of  responsibility.  If  we  can  just 
synthesize  all  of  that  together  in  a  unilied  movement  with  mutual 
respect  I  don't  think  there  is  going  tp  be  any  problem  at  all. 

Senator  Kuvin.  As  a  matter  of  fact,  it  seems  to  mc.tliat  so  much  of 
the  information,  even  hearsay  information,^  that  a  iiewsnuvn  gathor.s 
not  from  confidential  sources,  is  made  available  to  the  police..  Xowsmen, 
most  of  tliem  that  I  have  known,  have  been  willing  to  cooperate  with 
the  law  enforcement  officials  in  respect  to  such  intormation. 

Mr.  Caiix.  After  23  veal's,  Senator,  in  hiw  enforcement,  and  as  I 
stated,  almost  on  a  daily  basis,  working  basis  with  members  of  the 
press,  I  can  say  that  I  have  absolutely  no  recollection  of  an}'  problem 
in  this  field  at  all.  Perhaps  in  a  df  ilercnt  area  of  newspaper  reporting, 
but  nothing  of  any  substantial  nature  in  this  particular  area  of 
ncwspaj^er  reporting.  Quite  to  the  contrary,  always  had  the  fullest 
cooperation. 

Senator  Euvin.  Well,  that  has  been  my  experience  in  the  prartit^e 
of  law  and  my  observation. 

You  have  given  a  most  helpful  exposition  of  the  problems, 

^Ir.  Caiix.  Thank  you  very  much.  I  aj)ologize,  but  I  do  have  to  make 
a  i^lane,  but  I  leave  you  in  tlie  hands  of  our  capable  i^i-esident-elect, 
the  Hoiioral)le  Pixssidcnt  John  J.  O'llara. 

Senator  Thurmoxd.  May  I  just  say  this — I  think  you  have  made 
one  of  the  finest  statements  I  have  seen  presented  on  this  subject,  and 
I  want  to  congi'atulate  you  on  your  excellent  presentation. 

Mr.  Cahn.  Senator  Thurmond,  you  are  most  land,  and  I  thank  you 
sincerely. 

jSIr.  O'Haiu.  Mr.  Chairman  and  Senator  Thurmond,  I  know  the 
moniinff  has  been  long  and  when  you  appear  on  the  program  at  tlie 
particular  moment  that  I  am  here  I  know  there  is  some  i*cstlessness 
among  the  otliers  that  ai-e  listening  to  you. 

Senator  Euvix.  Well,  I  can  say  Senators  are  not  only  gi'cat  talkers, 
but  they  are  great  listeners,  too. 

Mr.  0'H.uu.  I  will  say  I  will  try  not  to  reemphasize  or  reiterate 
anjthing  that  has  been  said  before. 

Senator  Emnx.  Do  you  have  a  written  statement  ? 

Mr.  O'Haiu.  I  only  had  time  to  prcpare  an  outline,  Senator. 

SenatJDr  Ervin.  I  just  want  to  say  that  if  you  ha!d  a  complete 
written  statement  I  would  order  it  printed  in  full  in  the  body  of  the- 
record,  but  if  you  don't  have  a  written  statement  we  wilL  just  get  your  ■ 
oral  testimony. 
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]Mr.  O'ITaka.  I  don't  have.  I  apologize.  I  have  two  reasons,  niy  in- 
experience and  lack  of  time  and  I  also  apolo<rize.  for  my  voice  Avhidi 
is  heavily  Inden  with  a  cold  at  this  time  and  I  also  apolopze  because 
the  information  I  brinp:  to  you  has  been  previously  brou^^ht  to  you 
or  maybe  will  Ik»  insignilicaut  in  ;^'our  opinion,  but  I  tliink  if  I  can  lend 
anytliing  to  this  concept  which  is  so  important  to  all  of  our  li\  es  it 
mi^dit  be  from  the  standpoint  of  a  small  town  prosecutor.  I  am  not 
nearly  as  profound  or  erudite  as  mv  predecessor  here  at  the  micro- 
phone. 1  come  fron)  a  small  noilheru  Iventucky  county. 

Senator  P^uvix.  I  am  a  couutiy  lawyer  myself. 

^Ir.  0"IlAn.\.  My  stalf  consists  of  one  assistant  and  one  secretary 
and  what  little  bit  we  can  put  into  this. 

I  do  luive  some  projrenitors  from  Ireland,  and  because  of  that  I  do 
liave  a  deeper  foehnfj  for  the  fmulamental  sense  of  the  constitutional 
issues  than  ma)'be  others.  Maybe  not.  Hut  at  least  I  have  that  feeling 
that  I  can  express  that  experience  with  some  degree  of  certitude. 

I  don't  feel  and  I  don't  think  this  committee  feels  that  the  Founding 
Fathers  intended  to  give  complete  freedom  to  our  brother,s  of  the  news 
media.  I  think  to  do  that  would  Iiave  been  contrary  to  the  intentions  of 
the  framers  of  the  Constitution.  Their  infonnation  was  that  govern- 
ment should  not  control  the  press  or  the  news  media  in  those  days,  and 
certainly  the  converse  of  that  is  true — the  press  should  not  control  the 
(Jovernment.  If  that  were  not  so  I  suppose  under  the  counnon  law  we 
would  never  hav*.  had  a  law  of  misprision — that  is,  failing  to  disclose 
when  asked  of  the  commission  of  crime  in  one's  presence — and  tlie 
common  law  or  early  statutory  law  expanded  that  concept,  as  you  well 
know,  to  many  of  the  states. 

What  I  champion  for  is  tlie  qualified  riglit.  The  statute  of  my  State, 
wliich  I  will  allude  to,  was  tested  in  the  Ilmnshurg  vasi^..  However,  I 
tliink  this  is  a  common  denominator  between  the  newsman  and  the 
l>roseeutor  in  their  eveiyday  efforts,  and  I  suggest  rather  than  competi- 
tion, we  need  cooperation.  I  think  that  common  denominator  has  been 
eloquently  expressed  by  Senator  Percj^,  who^  testified  that  had  not 
the  news  media  brought  things  to  the  public  attention,  perhaps  it 
would  have  gone  improsecuted  or  unnoticed. 

I  hasten  to  add  to  that  observation,  I  think  little  if  any  of  the 
information  that  was  produced  m  prosecution  was  hronglit  from  this 
source,  but  rather  brouglit  to  scrutiny,  implemented  by  the  investiga- 
tion, and  perhaps  it  gave  some  key  sources  of  infornuition  that  could 
be  elaborated  upon  or  pursued  by  law  enforcement. 

On  the  other  side  of  tlie  coin  is  sometliing  we  haven't  talked  about 
hei*e  yet» 

Wo  have  talked  about  everything,  only  about  forcing  the  news  media 
to  come  forward.  On  the  other  hand,  have  we  thought  about  those  tunvs 
when  the  prosecutor  asked  the  news  media :  Mr.  Editor,  Mr.  I^epoiter. 
woidd  yon  suppress  this  piece  of  evidence ;  would  yon  at  least  withhold 
that  until  I  have  an  opportunity  to  investigate  it,  and  because  j-our 
l)nhlishing  it  may  seriously  hnpair,  if  not  comi)lete]y  emasculate*  my 
ability  to  do  my  job.  The 'majority  of  the  news  mediaj  who  are  very 
reputable,  would  comply  witli  the  prosecutor's  wishes. 

I  have  an  oath,  too,  and  I  want  to  i>erform  it. 

I  want  to  say  in  niy  ex|)erience  of  1+  yeais,  the  news  media,  when 
I  have  made  that  request  of  them,  with  but  one  exception,  has  complied. 
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I  linve  jtirt  linislu'd  :i  (our of  iluty  a<  pivsitliMil  of  llio  Ki'ntnrky  Bar 
A ^ at  ion,  I  have  t  lic  (Jxpi'i'it'iK'c  of  iiifctiu^r  with  the  iic^vs  media,  of 
uotkiM«r  out  prKh^lijies  ul  a  fi'oe  press  ajid  five  trial,  which  has  Ix'eii 
a  pro!ih»iii  in  other  areas  of  this  i-oiiiitry.  And  I  want  (his  eoinniittee 
to  know  that  that^  is  ceilai'jly  an  area  that  shouhl  not  he  eoniph'tely 
overlooked.  It  niay  bo  that  a  statute  on  the  hooks  doori  uot  Jinve  to  be 
::s  dolinitive  as  wc  are  thinkin<i*  about,  h»it  let  the  two  factions  *«;et 
tv>:rcther  :uul  work  theui  out.  They  are  both  inleUi^^eiJt.  They  share  the 
rohininii  denominator  whei'e  t  his  iield  briu<^theiu  into  cooperation  and 
jiut  rom[)etition. 

1  fi'ar  only  an  absolute  shi?.»hl  that  can  be  ntili;<ed  by  the  unscrupu- 
]«»ris.  mu'lhical  jnenil)ei's  of  (he  news  nuHlia  wjio  nii^rht  \ise  this  absolute 
^hi<^Ul  to  de-troy.  As  has  been  said,  the  pen  is  mi*^utler  than  the  sword, 
and  1  havo  tjot  Voumi  a  sui**^icai  techni(pie  that  can  cure  tiie  wounds  of 
thi'  poisonous  j>en. 

An  unsciMipuIons  member  of  the  news  niediii,  mii^ht  publish  a  rumor 
in  a  trossi])  coluuni:  foi*  exanijde  in  the  area  of  jioj*tJjej*n  KcJi dicky, 
tiiat  the  pros(H*utor*s  ollice  is  takin*jr  payolfs.  l*ndei*an  ab.>oln(e  shieltl. 
J  <'ould  iio  nothin*^.  Cnder  the  qualilied  shield.  J  could  ask  him  all  buti 
iiis  >ovn*ci>,  b\it,  in  eithi'r  event,  only  if  :m^,i  when  lit  publishetl  the 
.-tatouu'nt. 

1  am  limited  to  do  anythiu^^  if  hi^  lips  are  sealed  except  to  ask  him 
fo  «oinc  forwai'd  and  ask  liim  what  is  the  soiirce,  because  my  statute 
;:iv('s  complete  imnumity  as  a  source  and  complete  innnnnily  to  un- 
published acts. 

If  he  coidd  do  that  uuilicioiisly  or  otherwise,  it  ])uts  thx.;  public 
nllirial  at  a  decided  disadvauta<^e,  and  one  tlud  is  almost  insurmount- 
able. 

1  think  it  is  the  exception  l  atliei*  than  the  rule.  15ut  laws  are  made  to 
protect  all  inteivsts  ei[nally  and  exceptions  have  to  he  considered. 

1  recall  in  uiy  temn*e  in  ollire  when  a  uewspsii)er  in  o\ir  particular 
State  took  out  a  cauiptii^n  agji.uist  the  prosecuttu*  sayin<r:  Look  at  all 
the  Federal  ^ambliu/^  stamps  in  his  jurisdiction ;  he  does  m)lhiu<^  about 
it,  not  reco<5uWu<^  that  tlie  Supreme  C'oiirt  had  held  tliat  the  mere 
pON<<\\si()n  of  a  /rambling  stauip  was  not  cause  to  pei'mit  liini  to  go  any 
further  than  your  frojU  do()r. 

Sr>  I  Kay  these  aie  couuuin^led  considerations  to  wliich  you 
must  ;rive  <*onsideration,  and  ]  .siy  (hey  bear  recsi)rocal  rights  aiul 
icspousibiUties. 

The  Supivnu*  C^ourt  has  wiid  on  the  civil  side  that  (he  news  media, 
in  writing  aboiit  a  piiblie  oiH<'ial,  is  not  su!)jective  to  civil  responsibility 
tn*<la linage  unless  oiu»ran  show  nudice. 

Thi^ji  perhaps  tliis  is  a  consideration,  at  least  in  the  conduct  of  (Ivd 
ollice  of  tlie  public  oHicial. 

In  the  words  of  the  Court  in  (he  ///v///r/>^/</y/  case,  I  think  it  is  all 
r-unnned  nji  in  this  pro<<*cvUor*s  standpoint,  "in  it  better  to  write  about 
ci*ime(han  to  dr  .•-onietbin*f  aU)ut  it 

Now,  1  have  Inal  oidy  om*  cxi^M^ience  in  u\y  veal's  concerniu<r  this, 
and  that  Mas  where  /^ossi|)dype  cobnnnist  wrote  there  was  ^ranihlin*,' 
of  M)me  exlejisivir^  piVy)oi1ions  in  one  of  ( he  citii»s  of  my  jurisdiction. 

Of  conrs(%  (his  brc^.t^lit  a  cry  from  a  local  police  ilepartinent.  Usiiiji^ 
o,ur  statutes  and  the  immuinlies  proviilcnl  tlu^reumler  as  previously 
ejaniciated  heiv,  we  called  this  u\\\\\  In^foiv  a  grand  jury  to  <r^^t  to  the 


bottom  of  it.  Wo  foiiiul,  not  uuioh  to  our  5in']>riso.  lie  didn't  lifivo  nny 
po.^itive  jiulicially  adin.is?.iblc  cvidciici'  sivjiiijible,  but  1  lioa rd  fmm  ii 
soiir<r  who  liud  lr»:ird  from  :i  soiiiri'.  ;nul  so  foiili.  \N*Iiit:li  >viis  h'rli;uy 
liisirsiiy. 

So  it,  is  very  .seldom  tliul  (lie  ])ro.s<'cutor  is  cmIKhI  to  use  tliiy  as  a 
fact  hut  should  bo  avaihd)le  where  that  is  the  ojily  soui-ee  of  iiiforma- 
tioii  ami  thesohr  way  of /getting  to  the  tnitkof  the  mat  ler. 

One  other  coiisidoi'alion  

Senator  Eiivi.x.  I  wouhl  state  that  many  years  a«i:o  in  Aslieville,  X.C, 
a  commentator  kept  writin/z'  articles  to  the  ellVet  that  tiic  lawyei's  in 
the  Snpei'ioi*  Court  of  liuncomhe  Coimty  bought  jury  vei'cliets  jusi 
]ike  a  ])er.son  would  buy  sacks  of  potatoes. 

And  the  jud^e,  under  the  statute  of  oui*s  (hat  allows  a  judire  lo 
ap])oint  Jiimself  as  eonnnittee  mairistrate  and  (H)nduct  au  in\"esli<iatiou. 
sul)]:(!inied  the  (jommeritiitor  b^'fore  Jiim  in  o[)cn  rourt  and  ealled  ou 
liim  to  i)roduce  the  eviden<.'e  that  justice  was  bein<4*  corrupted  by  the 
purchase  of  jury  vei'dicts  by  lawyers.  It  turned  out  (luj  nuui  liad 
absolutcdy  no  evidemic,  no  information,  nor  anythin£r  but  susjncions  of 
his,  which  was  a  very  harmful  lhini»'. 

Foilunately,  the  ^i'l'eat  majority  of  newsmen  and  coiiunentat(u*s  have 
p;reator  intellectual  integrity  than  to  write  or  publish  that  kind  (d* 
thin<^, 

M\\  O'IIaha.  Absolutely  correct. 

If  it  ha]}pcns  there  should  be  an  atmospheie  pernuttJn*^  it  to  be(.-nn'(i 
Bo  ihe  i)ublic  doesiTi  iret  a  wron^*  idea.  If  it  is  wi'ono-^  is  true  ::!id 
is  fact  ually  accui'ate,  then  it  should  be  brouii'lit  i>osit  ively,  us  we  poinled 
out  before. 

I  know  the  tin^c  is  j^etting  late  and  I  know  you  want  me  lo  ab- 
l)reviate  somewhat  my  remarks.  I  will  only  conclude  that  I  have 
worked  with  this  statute  in  Kentucky  all  niy  pi'osecutorial  life,  ro 
has  tiie  news  media.  It  is  not  ai^y  inequity;  cooperaiiou  with  the  news 
media  and  my  oflice  is  excellent, 

I  would  ho])e  to  think  from  their  side  of  it  tliey  would  say  the 
same  thijig  is  true. 

l^nt  suffice  it  to  .«ny,  as  I  said  at  the  be^'imnng,  if  we  could  only 
eiuphasi/.e  that  by  and  lara'o  our  friends  in  the  news  mcdi;»  are  not 
in  complete  agreement  that  they  .should  have  an  al)solute  shiehl 
that  has  been  talked  about,  and  for  one  instance  I  cite  you  to  an  edito- 
rial by  William  liuekley  entirled  ''Does the  J^ress  Xeed  a  Shield Still 
thei'e  ar*-.'  many  others  who  have  liad  vast  experience,  wlio  coulcl 
get  together  and  work  on  this  ])i*o])]em,  that  the  problem  isn't  as  big 
as  wo  thinlv  it  is  as  we  sit  here  in  Wasbingt<in  and  experience  it,  Kx- 
peneneo  hics  not  indicated  that  it  is,  and  I  w<ud<l  hope  the  future 
would  indicate  that  it  is  not. 

I  would  say  in  conclusion  as  a  prosecutor  from  a  small  area,  and 
as  tlie  president-elect  of  the  Natioiud  District  Attorneys  Assoi-iation, 
I  want  to  thank  yon  for  asking  me  to  !)e  here  and  qmilifv  niy  re- 
marks by  saying  tliey  are  not  an  exj)i'ession  of  the  organization  I  am 
afliliatm  with,  but  rather  my  own  and  j^robably  thev  weren't  too 
oaith  shaking  or  intellectual,  but  I  ho])e  they  were  hei])fnl. 

Senator  Eun,v.  You  have  made  ,some  very  fine  observations  and 
your  te.stiniony  lias  been  very  helpful  tothe  subcommittee. 
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TliC  newsman  doos  not  ordiJiarily  ]ijxvc  personal  knowlcdcrc  of  a 
I'oniinission  oi*  a  ci'iinc.  cvcJi  tliougli  lie  writes  about  tliorn.  Js  tliat 
notlnia? 

Mr.  O-JIaha.  Yes,  sir. 

Senator  Euvrx.  ITc  gets  liis  information  fi*oni  otlicrs  and  nonnally 
it  is  licrosay,  "wliic)}  is  not  ad^nissiblc  in  a  court  of  Jaw. 
yU\01h\ux  Correct 

Senator  Ekvix.  So  the  rides  of  evidence  would  take  care  of  tlic 
fiivnt  majority  of  cases  involvin^jj  ; information  jiratliercd  !)y  it  news- 
man, Tlic  j-nJes  of  evidence  would  pi'evcnt  jis  presentalion  in  the 
court;  would  it  not? 

Mr.O^nAHA.Kifrht. 

Senati^r  P^ijvtx.  This  is  a  maffer  that  requires  i\  lot  of  cousidoration, 
))er:iusc  we  liavc  a  lot  of  interests  to  balance;  not  only  the  interests 
of  the  jnildic  iu  knowiufr  what  is  jioin^;'  on.  but  the  interests  of  society 
in  seeing*  that  t)ie  accused  is  ^^iveii  a  fair  trial  accordin;L^  io  t.ho  sixth 
amendjnent  and  the  due  ])rocePschiusc, 

It  j-rems  to  mc  t!u\t  us  far  as  a  news  p\therer  liimself  is  concerned, 
Wfjcji  he  js  called  on  in  testify  orally,  th;it  the  o)dy  ])rivile<re  that 
si  ion  Id  be  created  would  be  a  privile»re  which  e.\eni])ts  him  fro/n 
liavintr  (o  disclose  the  identity  of  thv  sources  of  his  infoiaiiation 
where  he  luxs  given  them  couteiuporancons  assurances  that  he  will 
not  do  so. 

Mr,  OTIatia.  I  agree,  si  J*. 

Semitor  KIIVI^^  In  other  M*<>rds.  if  a  man  gives  him  information 
without  any  confidentiality  about  it  there  is  no  reason  in  the  world 
wliy  he  should  not  testify  i 

-AFr.  O'U'aua.  The  problem  dtn^snot  exi^t ;  that  is  right. 

Senator  Euvix.  There  have  been,  in  my  judgment,  "fishing  expedi- 
tious,'' both  iu  congressiomil  connnittees  and  in  grand  jm'ies  some- 
times, fishing  expeditions  which  require  the  productioii  of  unpublished 
infonnation.  I  do  think  there  (night  to  he  something  done  to  prevent 
such  fishing cx])editions, 

T  have  the  feeling  that  wliere  infonnation  has  been  ])nl)lished  that 
nobody  has  any  right  not  to  test  ify  to  it.  Anything  that  has  l>c^n  ]mt 
in  the  public  donuiin  sJiould  be  testilied  to  by  anybody  who  has 
any  knowledge  about  its  i)nblication.  1  Avould  like  to  juive  your  views 
in  respect  to  nudving  a  distinction  between  published  and  nupuldished 
information, 

Mr,  O'IfAiiA.  I  agree  wholeheartedly  with  that,  becrj.se  the  coni- 
nnuiity  problem  doesn't  arise  where  there  is  uupul)lisi)ed  informa- 
tion. It  is  only  where  it  is  published  and  seemiujuly  the  ju'osecntor 
(hu»s  nothing  or  he  is  iucaj^able  of  doinir  anything,  and  wliere  the 
civic  connnnnities  and  inteivsts  and  possibly  furor  has  been  aroused 
by  tins  act  or  series  of  acts  or  situation  when  the  recij)rocal  rig] it 
t(i  invest  ignte  it  and  look  into  it. 

I  would  only  qualify  it,  as  the  Supreme  Court,  and  if  T  may  read 
from  the  o]nnion  of  the  IlmnzhifVfj  case:  "The  sole  issue  is  the  obliga- 
tion of  reporters  to  respond  to  grand  jury  snbiioovjs  as  other  citizens 
and  to  answer  questions  relative  to  investigation  into  the  connuis- 
sion  of  crime." 

Now,  T  tliiiik  tliafc  is  very  sig)iificnnt.  Certainly,  it  doesn't  ask  them 
to  reveal  their  source,  and  the  confidentiality  of  tlicir  so\n*ce  can  be 
maintained  ad  infinitum,  for  that  matter. 
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IWaiii^o  it  was  jM-oihicod  in  :\  judicial  pi-ococdintr  fuul  ivsuUcd  in 
n  conviriion.  isn't  tliori\  sonictliin<5  to  Im  said  io>*  that  as  oj^pn.-r  1 
to  allow  for  lli(>  jKM-son  who  is  ^nilly  of  iliis  rriin(.vio  hide  Iji'hlnd 
an  uh.-oluli'  sl)jcld  i  ' 

Scnalor  Kkvix.  In  tho.  Ui'tm^lmrg  cnso,  wlu'ro  pooiilc  invite  a  ncwr- 
])ai>or  report iM'  to  ronu*  in  and  see  tlieni  connnittin<r  erinie.  1  ilon't 
i?ee  veiTiinich  jnsi  i lira t  ion  for  not  re(]nirinfrliini  to  testify. 

^\\\  ()'II.\i;a.  AVInit  I  am  sayjn.ir.  Senator  Krvin.  oven  with  the  Krn- 
tnclcy  stalnto  that  lias  l)()th  Iho  elements  wliidi  you  snfrA5<\st.  wliieh  f 
a^ree.  wholeheartedly  witlKtliere  wasn't  any  prolilen)  there.  There  was 
the  pr()l)h*m  tlint  tjje  reporter  felt  he  was  put  ^Jpon.  hnt  there  wa.-n't 
the  ])i'o])]em  tliat  law  enfoj'ef^inent  coiddn't  proceed  eilectively  and  to 
this  day  they  don't  knoM*  the  soinw.  nnless  it  canx;  to  them  ina«l- 
vertently.  not  throu<rh  <ho  pidicial  process. 

Senatoi'  Kin  ix.  1  have  ihe  feelin^r  that  it  was  unfortunate  that  tlie 
]li'(fn::lnf)y  ease  and  the  Offh/irrJl  ease  were  considered  at  the  same 
time  to«ret]iei'.  In  tlie  C//I/hn'/l  ease  the  circuit  conrr  of  appeals  lind 
ha  la  need  in  a  most  admiral  )le  fashion  (he  interests  of  society  in  en- 
f(uvement  of  law  and  the  interests  of  society  iu  havin<jf  a  free  of  in- 
formation concern in/^  an  or,irjnii nation  that  was  suspected  of  suhvrr- 
sive  jiroirrams.  They  had  concluded  under  all  the  facts  of  tlu*  ease  that 
the  Importer  should  not  he  requircnl  to  appear,  aiul  1  think  that  was  a 
correct  decision  on  the  facts  asl  interpret  (hem. 

So  we  luul  those  two  cases  to*rether  and  1  v:as  rather  disap)iointi*il 
the  Supi-eme  Coni't  in  the  Ciddicrll  case  did  not  balance  fljose  two  in- 
terests. I'Jiat  M-ouId  Jiave  heen  so  nmoh  better  than  tryin;^  to  hav<^  a 
ri<!:i(l  statute. 

Jfr.  O'llara.  Of  course,  yon  realize  \hv  Com\  »lid  make  tliat  (bVtinc- 
tion  in  the  disMMitiuf**  opinion  and  1  tliink  mad(-  it  rathei*  adr-oirlv. 

Ibit  what  you  say  is  the  wei^hinir  of  those  two  interests  is  prccisi'ly 
the  riuestion  lK»fore  you. 

Seiuitor  KiiviN.  1  want,  to  thank  you  very  uuu'h. 

]^v  the  M'av.  Theodore  O'lTara.  M-asn't  he  a  Kentuckian? 

:\rr.  ()'II.uf.\.  Theodore  O'llara  ? 

Senator  Ekvtx.  I  think  there  are.  many  imju'cssive  things  over  in 
Arlin^rton  (Vmeterv.  hnt  I  think  even  more  im[)iv.ssive  than  (he  grave- 
stones that  mark  the  •zravesites  of  so  many  lioroos  is  that  very  U-au- 
tifiil  ])oem  on  }s\v,  O'llara'smarke?-. 

^fi*.  O'ir.xuA.  1  To  was  a  di.sfant  relative  and  unfortunately  lie  took 
all  the  O'lbirabrillianee  with  him. 

When  T  visited  Ireland.  1  saw  tins  faseinntiufr  e])itnpli  on  n  toniV>- 
stone  and  it  read  :  **Panse  ye,  stran<r<u'.  as  ye  ])ass  1)y,  where  you  stan<! 
oufH>  was  wluTe  I  stood,  wh(U*e  I  am  you  shall  be,"  and  he  e-cts  an 
awful  lot  of  prayers. 

Senator  Kuvik,  There  was  another  one  iu  nn  Kpiseoi^^al  ch.n-ch  in 
South  Carolina  that  says:  '\\ry  }iame,  luy  count rv.  M'hat  are  they  to 
thee,  M'hether  biiih  oi*  low  my  pe<li^re(\  7Vrhaj)S  T  far  snrjiass  all  otlier 
men.  ]ierhaps  I  fell  far  belnnd  them  all.  What  then,  suffice  it.  straiij^er. 
that  I  Fee  the  atom.  Thou  knowest  its  use:  it  hides  no  matter  \vh<>nK'^ 

]b)t  we  are  /letf  in/i  on  very  grave  topics  riglit  now. 

]vrr.  0*II.\n.\.  Veiy  <rravc. 

Thank  you  very  much. 

Mr.  IVvsKiR.  Mr.  Chninnan,  Conpressmau  Ivuvkendall  would  like 
to  introdncctho  next  witness. 
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STATEMENT  OF  JOHN  MEANS.  STAF7  ASSISTANT  FOR 
CONGRESSMAN  KUYKENDALL 


^fr.  ^Ikan.  ,  >fr.  Clininnaii.  my  luune  Joliij  Moans.  MaiF  assistant 
for  Ctjnpvssnian  KnykcnOall.  ajul  hv  was  lioir  hut  In*  had  to  ivinin 
to  his  own  cuinniiltri'  for  sonu'  v^'iy  ini|M)rtant  nia1(n>=  ri>nrfrn- 
in»r  skvjaflvin^  Ir^islafiou  whi^'h  is  hcinjr  (•(^n^i^l^'nMt  over  iUvw  ihis 
inornih«;\ 

I  aj)j)iviMato  <l)o  oj)j)ortnnify  to  5!i])stitnt<»  for  him  in  tho  intro<hi<'- 
tioji  of  a  |MMso?ial  friciHl  <if  niiin'  as  well,  hnt  with  thrso  introdiJuS.rry 
roniarks  thi' CoJi^rn'ssnian  had  j)n'j)an'(h  if  1  may : 

Mr.  Chairman,  it  is  my  distijirt  pU'asnir  to  introdttro  to  v^mi  yonr 
n4»\t  witness,  sinro  ho  is  nr^t  ojily  ono  of  my  ronstiiuonts.  hnt  .'t  |mm  - 
sonal  friond  as  uvll.  I  (hink  yon  will  K'arn  in  tho  uvM  few  minuirs 
that  floi'  AVj'iU'r  is  what  this  hoarin^  is  all  ahont. 

Yon  aro  *xn]])'^  in  moot  n  yonn^  n«Mvsi)aj*<*r  nuiu  ^mt  out  to  t]o  his 
yA^  and  hofanso  ho  did  it  and  i\u\  it  woll,  ho  found  hinjM  H  thrvatonod 
with  n  jail  t'olh 

'J1io  W^'ilor  rr-i^  as  blatant  as  any  tliat  may  r^ujo  In^foro  you. 
l*n?)lic  ollicials,  pufl'ed  tip  hy  thoir  own  in»portan*'o.  dot'id^'d  to  mak< 
an  example  of  this  yonn<j:  man  and  the  distin;ruishod  no\\>])apor  that 
lio  rt^prosonfs. 

WJiy  (hd  tJjoy  do  this?  lierauso  Joe  Woilor  woiddn't  toll  thorn  who 
finkcil.  'J'hoy  wore  <'har<rod  with  invest i*r:itin;r  inipnip^r  r*»nditi<»ns 
at  state  rhihh-on  h  hospital,  hnt  they  «jniokly  Im^ohuu'  n»oro  i?^1or- 
estod  in  findii:;^  ont  wlio  iwoalod  tliose  conditions  to  tlio  ne\v?s  media 
than  in  correct  in*;  the  conditions, 

Jot»  Woiler  tVu\  not  jro  to  jail,  no  thanks  to  thosi*  public  ofiiei«ls.  The 
next  time  these  sanu^  ollicialy  nuiy  sticceed  in  jidlin*?  anyone  who  does 
Jiot  bow  down  to  tlnMn. 

Woiler  is  here  today  to  try  to  keep  that  from  happoninir, 

8<'nator  Kuviv.  We  an*  deli;.dited  to  jjaveyou  with  ns  ;nid  iMi^di^rd 
to  have  Mr.  WoihM*  wilSi  us.  1  nMUomlKT  ivadjn^  at  the  tinu^  «f  the 


shocked  by  the  j)ublic  oflicijd.^  who  were  umv  concerned  nb'out  ox- 
tract  injr  from  him  the  souiv  esof  his  inforunition  than  they  were  :ilKMit 
correct in^r  the  conditions  wliieh  (he  infmriJatiou  ivveafod.  'I'Imt  should 
have  been  their  consideration. 

We  nro  doli«rhtod  to  ha  veyon  witJi  ns. 

STATEMENT  OF  JOSEPH  WEILE^,  REPORTER,  MEMPHIS 
COMMERCIAL  APPEAL 

^fr.  Wicir.iiK.  Thank  you.  Mr.  riunirmau;  it  is  a  plca?«nrc  to  K*  here, 
T  can  ;rive  you  a  brief  outline  of  my  cas4»  that  you  can  undei'stan*! 
better  the  problems  that  we  f  'i*  in  Tcnfics>«»^». 

In  earjy  Jiute,  the  Commcvchtl  Ajt/^f'til  receivotl  nn  au(mymoti«  mil 
from  a  ])oi-son  who  wanted  to  nuiko  public  inlformation  juvvionslv  un- 
known con<'erninjj:  widospivad  chiM  nbus<»  i\t  Arlin^rton  Ilcispilnl  nod 
S'hmd  for  the  mentally  ivtard<Mba  8tate-nm  institution. 

I  was  working  as  nijrht  roM-rite  man  ji,<l  rotilinelv  handhMl  the  c«lb 
TJic  caller  iH^pm  Ustin^nianiosand  dates  of  ji*<?ii!Kjns  fntnl  and  snsjiended 


for  cliild  abuse  and  referred  knowledgeably  to  tlio  workings  of  the 
]ioc)>ital. 

liecause  rumoi's  and  i-oports  of  child  abuse  at  the  liospitul  had  con- 
tinued since  shortly  after  it  oi>ened  4  years  af?o,  I  was  particularly 
int^»r<'sted  in  the  information.  Efforts  to  learn  details  of  alleged  child 
rbiise  earlier  had  proved  futile. 

Tlie  caller  agreed  to  meot  with  me  to  discuss  developments  at  the 
hospitiil.  At  the  meeting*  the  caller  agreed  to  provide  names,  dates  and 
Fome  documentation — none  of  it  illegally  obtained — concerning  child 
abuse  and  hospital  actions  concerning  such  abuse.  In  retiM'n.  I  had  to 
guurantw  his  anonymity.  The  source  said  he — not  to  imply  the  ik»i*sou 
was  a  man — f(^TivdVej)risal  if  his  name  were  made  public. 

At  tlu^  meeting,  I  was  provided  with  names  of  jKM'sons  already  fired 
and  suspended  from  tlie  hosi>ital  during  the  past  month  as  well  as  some 
details  concerning  an  in^*estigation  the  hospital  staff  had  made  into 
j'cpnrts  of  recent  child  abuse. 

During  Vbe  next  several  weeks,  T  began  checking  each  name  and 
each  fact.  This  led  to  new  names  and  infornuition^  all  of  Mdiich  sub- 
stantiated tlic  original  statements  made  by  my  fit^st  source. 

When  I  was  at  last  able  to  confirm  a  substantial  p«it  of  tlie.  source's 
story.  I  v»ent  to  the  hospital  administrator,  Frederick  Xowak  on  July 
11>»  and  asked  him  to  conunent  on  the  firing  of  eight  employees,  the. 
suspension  of  eight  otherd  and  the  continuing  i^roblems  the  hospital 
was  experiencing  with  i-hild  abuse. 

JIv  confii^med  all  tJie  information  which  I  had  already  gathered  and 
i'xphiined  further  about  the  hospitaVs  attempts  to  solve  the  pi-oblems 
of  child  abuse  during  tlie  pmvious  month.  lie  admitted  that  although 
tlio  ]u*ablem  had  been  known  to  the  administration  for  nioro  than  a 
nmntli,  no  public  statement  of  the  hospitaVs  problem  had  been  made. 

The  next  morning,  tlie  Gomineretal  Appeal  printed  the  first  story  on 
ch  i  I  d  a  buse  at  Arl  ington. 

All  the  information  in  that  and  sul>seqnent  stories  I  wroto  on  the 
piH)b1<'ms  at  the  hospital  was  verified  as  true  by  Jiospital  administra- 
toiv,  who  were  identified  and  quoted  in  the  stories.  No  information  was 
attrilnited  to  nnidentilied  sources*  although  it  was  made  clear  that  the 
Cannnerciid  AppcaVf<  investigation  was  prompted  by  anonymous 
>>ources. 

As  n  result,  a  State  senate  comiuittec  was  called  in  to  investigate  and 
the  juvenile  couit  in  Memphis  investigated  several  related  charges  of 
abuse. 

Within  a  week,  a  ninth  employee  of  the  hospital  was  filled  and  three 
more  ivprimanded  for  child  abuse^ 

On  September  7,  the  senate  committee  met  at  the  hospital  and  on  the 
first  dfiy  subpoened  employees  and  former  employees  of  the  liospital 
an<l  qu(»stioned  them  concerning  child  abuse. 

T  ije  sexond  day,  the  committee  l>egan  sub])enaing  newsmen.  Among 
the  {Irst  called  >vas  Joe  Pennington,  a  WREC  radio  reporter,  who  had 
begun  ills  own  investigation  into  in-egularities  at  the  hospital  follow- 
ing the  fii*st  disclosures  of  child  abuse.  He  ^vas  asked  some  genei*al 
q\iestions  and  then  asked  to  reveal  the  source  of  liis  information  and 
to  provide  the  committee  with  all  his  tape  recordings,  notes  and  docu- 
iuents  concerning  the  hospital  and  child  abuse.  He  at  first  refused. 

However,  after  the  committee  had  threatened  him  with  jail  for 
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contempt,  he  finally  a^rroed  to  i-evoal  Ins  source  during  an  unusual 
closed  meeting  of  die  committee,  Under  Tennessee  senate  rule^?,  com- 
mittee meetinj^  can  only  be  closed  in  cases  where  serious  injury  could 
occur  or  tlio  national  security  is  threatened. 

The  name  Mr,  Pennin^on  jrave  to  the  conunittee,  a  secretary  to  one 
of  the  liospital  staff  membei-s,  ^yas  made  public  moments  after  the 
hearings  were  opened  to  the  public  tliat  afternoon,  Tlie  woman  identi- 
fied, >[rs.  Geraldine  lilood,  was  called  and  asked  if  she  was  his  source. 
She  denied  haying  provided  Mr.  IVnuhigtou  with  any  documents  or 
infonnation. 

^fr.  Pennin^rton  tlien  pmduced  eyidenre  to  indicate  slie  Imd,  and  tlie 
matter  wms  referivd  to  the  county  grand  jury  to  inyestigato  the  possi- 
bility of  bringing  perjury  rhargOR  against  Mr.^?,  Blood  or  Mr.  Pennintr- 
ton.  Those  charges  are  still  pending,  and  Mrs.  Blood,  \\\\o  was  dis- 
missed from  the  hospital  staff  tlie  same  day,  remained  unemployed  for 
tlio  next  4  months. 

Tlie  next  dav,  Saturday,  I  was  called.  I  was  first  asked  some  ques- 
tions alx)\it  chi'ld  abuse  at  the  ho.spital.  Then  I  was  asked  for  the  orijtri- 
mil  source  of  my  information  and  to  protlucc  all  my  notes  and  material 
pertaining  to  the  hospital  and  child  abuse. 

1  refused  on  the  grounds  that  the  name  of  my  source  was  confiilontial 
and  privileged  infonnation  and  that  surrendering  my  notes  and  mati'- 
rial  would  disclose  the  identity  of  tliat  person.  I  explained  that  I  was 
in  possession  of  no  information  or  documents  illegally  gained  or  not 
rightfully  the  possession  of  the  pei'sons  wiio  shared  them  with  me. 
The  committee  refused  to  accept  this  explanation  and  demanded  tliat 
I  identi  f y  my  source. 

I  then  asked  for  a  recess  to  consult  with  m3'  editors  and  lawyer— who 
were  not  present — and  the  hearing  was  adjourned  until  tlie  following 
Monday,  September  12, 

On  Monday,  the  committee  ngain  demanded  tlio  name  of  my  .source 
and  my  notes.  In  i-esponsc^  I  offered  to  supply  them  witli  portions  of 
my  notes  I  believed  would  not  tend  to  identify  my  source,  but  could 
not  provide  all  of  my  notes, 

1  again  explained  that  all  infonnation  I  had  printed  liad  been 
confirmed  by  the  hospital  administration  as  true  and  no  statements 
of  any  kind  had  been  attributed  to  unnamed  peraons  in  any  of  tlie 
articles  I  liad  written. 

In  response,  Uic  committee  ordered  me  to  show  cause  by  Xovcmber 
1^1.  why  t  should  not  be  held  in  contempt  of  the  committee. 

That  hearing  was  subsequently  delayed  until  Deccnfiber  13  while  my 
legal  brief  was  drawn  up.  A  few  days  prior  to  the  hearing,  the  attorney 
general,  at  the  request  of  a  committee  member,  ruled  that  the  com- 
mittee w^as  no  longer  legally  constituted  as  of  the  November  7  election 
and  would  not  be  empowered  to  hold  sudi  a  liearing  until  the  new 
State  legislature  was  organized  and  committees  appointed. 

No  euch  hearing  is  now  anticipated  and  the  state  legislature  is 
nrcseiitly  considering  the  free  flow  of  infonnation  legislation  which 
lias  boon  int^duced. 

However,  investigations^  viiich  were  being  conducted  at  the  time 
the  hearings  started,  came  to  an  abrupt  halt  and  haw  never  been 
reinitiated.  It  is  doubtful  now  that  any  employee  at  the  hospital  would 
be  willing  to  talk  to  newsmen  concerning  events  at  the  iiospital  in 
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view  of  the  fate  of  Mrs.  Blood*  The  coiniiiittee  liad  the  effect  of  daiiip- 
eniii^r  Hic  press'  ellorts  to  deteruiine  what  wus  happening;  at  a  State- 
I'liu,  tax-supiK)rtcd  liospitnl. 

Tlie  seiiatoi's  tliemselvps  did  notliing  to  conceal  that  tliis,  in  fact,  liad 
hcen  their  pi  iniarj-  aim.  When  the  three-and-a-half  day  hearing  ended, 
tlie  chairman.  Senator  Fred  Hcrry  of  Kimxville,  said  it  had  heen  called 
l)rimarily  hecansc  newsmen  persisted  in  asking  questions  about  alleged 
child  abuse. 

•*lt  was  al)ont  to  get  out  of  hand  , , ,  You  (newsmen)  weie  hamper- 
ing the  operations  of  the  hospital"'  Sei^itor  Bern*  said.  ''Does  the  news 
media  have  a  right  to  join  with  a  Stjitc  employee  in  investi/r«iting 
matters  pertaining  to  the  State  T'  the  committer's  legal  counsel,  Sen- 
ator Edgar  Gillock  of  jMcmphis,  asked. 

The  answer  nmst  he  yes.  In  cases  of  mismanagement,  misuse,  abuse, 
illegal  activity  and  incompetence,  it  is  unlikely  that  those  involvo<l 
will  be  willing  to  come  forward  to  admit  their  own  involvement. 

In  sudi  cases,  it  is  coneei'ncd,  but  anonymous  i)ersons,  speaking  to 
the  ]>ublic  through  the  pr&ss,  that  awaken  citizens  to  the  problems 
that  may  have  been  hidden  fi-om  thi?m.  In  my  case,  that  ]>i'oblem  was 
cliild  aliusr,  Pub]ii*ity  was  a  catalyst  in  civating  the  cure,  Tlie  com- 
mittee itself  was  called  as  a  result  of  that  publicity. 

But  some  ])ersons  fear  that  in  gmnting  what  many  call  "Newsmen's 
Privilege,"  newsmen  will  be  able  to  withold  Taluahle  information 
tliat  could  be  of  great  importance  to  government,  i>olice  or  the  coui-ts 
in  the  prevention  of  crime.  But,  it  is  not  the  job  of  newsmen  to  conceal 
information.  It  is  a  newsman's  job  to  inform  the  jwople.  In  asking 
for  legislation^  we  avo  not  asking  for  a  s]>ccial  right  to  withhold 
information,  but  further  insurance  of  a  constitutionally  gua]*antoM 
right  to  gather  and  spread  that  information,  unhindered  and  unintimi- 
dated.  During  the  past  year,  newsmen  have  not  felt  unhindei*ed  and 
unintimidatcd  and  the  press  camiot  opejate  freely  nnder  tlmso 
conditions. 

Senator  Ekvik,  If  this  bill  which  I  have  drawn  had  been  in  effect 
in  Tennessee  or  mther  had  iKsen  adopted  prior  to  your  exiwriencc, 
yon  would  have  avoicBed  suffering  that  cxjierieucG,  This  bill  pro- 
vides that  it  ap))lies  to  a  state  body  as  well  as  to  a  Federal  body.  It 
applies  to  a  legislative  body  and  it  expressly  includes  a  legislative 
Ixxly  such  as  the  Congre«3  or  the  legislature  of  a  state  or  any  commit- 
tee or  sul)committee  acting  under  the  authority  of  the  Congi'ess  or 
legislature  of  a  State. 

It  defines  a  newsinan  as  being  an  individual  who  is  regularly  en- 
gaged in  the  occupation  of  collecting  information  or  making  pk'tnvea 
for  dissemination  to  the  public  by  any  means  of  comnmnication.  You 
were  regidarlv  employed  by  tlie  Commercial  Apjyeal  to  collect  infor- 
mation to  be  disseminated  through  its  columns  to  the  public,  were  you 
not? 

]Mr.WEiLER.  Yes. 

Senator  Ervix.  And  you  i*eceived  information  concmiing  child 
abuse  from  people  who  would  not  liavo  been  willing  to  disclose  that 
infoiination  to  you  unless  they  felt  that  you  could  protect  their 
identity  from  disclosure.  Is  that  not  true  ? 

Mr.WEiLER.  Ye& 
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I  would  like  to  point  out  tlmt  one  of  tlie  uiost  important  facts — of 
<'ourKe,  1  was  not  jailed  and  I  was  not  forced  to  i)roducc  the  infornia- 
t  ion,  Init  the  very  fact  that  the  in>'c.<tijLriitjon  was  held  by  tlic  connnittee 
and  that  it  did  turn  on  newMuen's  sources  had  a  vi»ry  cliilling  effect,  and 
x)ms  created  diilkulties  in  fj;at]3erin^  news  in  that  area, 

♦Senator  Euvix,  ^Vell,  the  truth  of  it  is  that  most  people  wlio  work 
for  a  State  institution,  such  as  tlie  hospital  that  was  involved  in  this 
«*ase,  arc  peoi)le  hy  ivason  of  the  very  nature  of  our  economic  svstem 
liuve  to  earn  a  livelihood  for  tliemselvcs  and  their  families,  'riiero 
is  a  very  chillinjr  elfeet  u^)on  i)eople  wlio  have  to  earn  a  livelihood  for 
tli(  lu-elves  and  their  famdies  to  have  a  threat  hanging  over  them  they 
will  he  fired  from  their  jobs  if  they  are  identified  as  having  revealed  in- 
formation. su»-li  as  in  your  case  wli'ere  the  authorities  that  Avcre  supposed 
to  look  after  little  children  wlio  M'ere  retarded  wei-e  abusing  those  little 
vhildmi. 

So  there  is  no  doubt  of  the  fact  that  the  personal  identification  of 
The  informants  under  those  rireumstances  is  goin^*  to  di*y  up  the  sources 
of  any  further  information  from  those  informants^  and'also  from  other 
l»ropte  who  have  like  knowledge.  It  w  ill  deter  them  from  giving  it  to 
newsmen,  isn't  that  true  ? 

Mr.  IVicUiKn.  Yes,  it  is. 

Senator  Euvix.  This  bill  fits  your  situation  entii'cly.  It  says  when 
a  newsman  appears  iKifoixj  a  conk,  grand  jury,  legislative  body,  or  in- 
vestigative or  ad]udicati\'e  Imdy  as  a  witness  in  obedience  to  a  sul)- 
]  lena  as  a  jrarty  to  a  civil  or  ci'iiniinil  act  ion  or  otiierwise,  he  may  invoho 
t!ic  provisions  of  section  5  of  this  article  by  oral  or  written  objection, 
and  the  court,  grand  juiy,  or  legislative  body  or  adjudicative  agency 
^liftll  thereby  enter  such  oitler  or  take  sucli  action  as  maj^  be  necessary 
r>r  apijropriate  to  inako  necessarj'  the  newsmen  shall  not  reveal  informa- 
tion disclosed  to  him  contrary  to  .«eetion  ;V. 

Section  ^  says  a  newsman  shall  not  l)e  compelled  to  disclose  to  a 
couit,  grand  jnry,  legislative  body,  adjudicative  or  invosti^^ative 
:tgency  of  government  the  identit,v  of  any  person  who  su])2>]ies  infor- 
jnation  of  any  eliaracter  to  him  wliilc  ho  is  engaged  in  his  occupation  if 
he  expi-essly  or  inii)Uedly  gives  the  i>erson  inf  ormation  on  a  conteni- 
pornncous  assurance  that  the  information  wmU  not  be  disclosed  l\v  him. 

As  you  so  well  point  out  in  your  statement  In  ilie  clearest  fashion,  it 
was  Jiot  3-onr  puqKisc  to  conceal  information.  On  the  contitirj'^,  it  was 
your  pu'  i)ose  to  procure  information  and  to  publish  tir^r,  iTiformation 
so  that  the  public  >vould  know^  what  was  going  on  at  that  institution.  All 
you  wove  seeking  to  do  was  to  prntect  the  soui-ces  of  your  information 
against  t)eing  discharged  or  otherwise  punished  ou  account  of  the  fact 
that  they  had  disclosed  to  you  a  situation  which.  ceii:aiu]y  needed 
coriwting. 

Mr.  "WEtLKit.  I  think«  Mr.  Chairman,  that  so  often  i>eople  worrj' 
nWmt  the  infornmtiou  that  newsmen  would  withhold  should  they  be 
given  this  so-called  privilege,  but  newsmen  don-t  make  a  living  by 
withholding  information.  It  does  me  no  good  to  go  out  and  gather 
news  if  I  don't  ]>rint  it  in  the  paper  for  everyone  to  sec. 

My  boss  soon  is  going  to  start  rrowiiiug  on  me  if  I  say,  "Look,  I  have 
all  this  good  information  but  it  is  all  confidential  and  we  can't  sliarc  it 
with  anj'onc**' 
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There  is  no  effoi'ton  the  part  of  newsmen  to  pitlier  infonnation  tliey 
can't  disseminate,  and  I  tlunlc  an  unfounded  fear  on  tlie  ])art  of  peoi)le. 

Senator  Ervin,  But  isn't  t:4iere  a  real  danjrer  tluit  a  newsman  may  not 
gather  information,  or  if  lie  gathers  information,  that  he  may  not  write 
a  story  based  on  it  if  he  is  under  the  Damoclean  Sword  of  the  threat  of 
being  imprisoned  or  punished  because  he  fails  to  disclose  the  source?  of 
his  information? 

Mr.  Wkilkr.  That  is  t  rue. 

It  can  have  very  severe  ell'ects  on  news  gathering. 

Senator  Euvix*.  If  a  man  feels  tliat  if  ho  w  rites  a  story  based  on  (hat 
information  that  he  may  wind  up  in  jail,  there  is  going  to  be  a  very 
chilling  elTect  not  only  on  his  iniorniants,  but  also  upon  his  decision 
to  write  the  story  ? 

Mr.  WiJi.KR.  I  am  sure  iicwsnien  throughout  the  country  foel  veiy 
intimidated  and  aitJ  loolcing  foi'ward  to  legishition  l)eing  passed. 

Senator  Euvin.  I  want  to  thank  you  for  your  ajipearance  and  giving 
us  this  dramatic  story  about  what  almost  Lapi)oned  to  a  newsman,  or 
uhat  til  3y  attempted  to  do  to  ti  newsman,  sim])ly  because  ho  went  out 
and  gathered  information  which  the  public  was  entitled  to  have.  The 
public  was  giNen  through  your  agency  merely  because  vou  were  will- 
ing to  publish  the  informaticui.  You  just  fcdt  that  it  would  be  violating 
your  code  of  ethics  if  you  divulgcnl  the  identity  of  tliose  from  Avliom 
you  obtained  the  inforiiiatioii. 

I  t  hank  you, 

.^fr.  We'ileh.  Thank  you. 

Mr.  Rarkir.  The  final  witness  this  morning  is  Jack  L.  Bradley,  jiresi- 
dent  of  the  National  Pi*ess  rhotogra])hers  Association. 

Senator  EriVin.  Air.  Bradley,  I  want  to  w  elcome  you  to  the  committee 
and  express  our  appreciation  for  your  willingness  to  come  liei^  and 
give  us  your  views  with  resi)ect  to  your  association. 

STATEMENT  OF  JACK  L.  BBADLEY,  PRESIDENT,  NATIONAL  PRESS 
PHOTbOBAPHEES  ASSOCIATION 

Mr.  Bradley.  Thank  you.  Mr.  Chairman. 

I  am  Jack  Bradley,  pi'esident  of  the  National  Press  Photographers 
Association  and  a  staff  photographer  for  the  Joumal  Star  in  Peoria, 
111. 

As  president  of  the  National  Press  Photographers  Association  I 
represent  and  speak  for  4,000  professionals  who  M'ork  on  newspapers, 
news  magazines,  wire  sei*vices  and  television  stations  throughout  the 
country. 

NPPA  is- a  voluntary,  pmfessional  organization  dedicated  to  im- 
proving the  technical  competence  and  the  effectiveness  of  its  members 
as  visual  communicators,  in  |lie  public  interest 

We  believe  our  service  of  visual  communications  is  vitally  impor- 
tant to  the  public  welfare.  We  as  communicators  of  iufoniiation  to 
jJie  public  have  no  other  reason  for  our  existence  other  than  the  public 
interest 

We  pay  good  hard-earned  American  dollars  for  our  dues  to  belong 
to  tliis  organization  and^  for  admission  fees  to  educational  seminars 
we  stage  throughout  this  Nation  because  wo  believe  in  our  stated 
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objectives.  Wc  feci  tlmt  the  bcttei-  and  more  accurately  \vc  am  able  to 
communicate,  tlic  bottt»r  wc  will  bo  able  to  serve  the  public  interest. 

Ill  i-eoout  yeai'S  I  have  been  traveling  the  country  speaking  out  about 
tlie  problems  vro  face  in  doing  our  job  as  "visual  commuiiicators."  This 
past  year  I  have  seen  cases  of  our  mcmbei-s  being  tlu-own  into  jail 
because  of  tlioir  unwillin^juess  to  giv^o  up  film  or  notes.  I  Imve  seen 
the  Attorney  General's  guidoline.s  in  action  in  both  i;late  and  Federal 
courts  and  quite  frankly,  I  am  concerned. 

The  Federal  Government  has  attempted  to  enjoin  the  press  from 
imblishing  news  about  the  Pentagon  histoi-y  of  the  Vietnam  war.  It 
has  subpenaed  newsmen  and  i)hotograp]iers  for  grand  jury  and  con- 
gressional connnittee  appeai-ances.  Wo  have  on  file  the  documented 
cases  of  (lovornment  investigators  posing  as  newsmen  and  photog- 
j'aplier.s.  Some  oUicials  have  even  gono  as  far  as  intimidatnig  the 
broadcast  inodia  by  thinly  veiled  threats  of  now  governmental  controls 
and  lyprisals  because  of  allegedly  slanted -news  I'ejiorts  on  tlie 
administration. 

Wlion  you  add  these  threats  to  the  Justice  Department's  use  of  He 
<letectors  to  check  on  news  leaks  by  Federal  employees  and  the  Anny's 
surveillance  of  political  activities  of  private  citizens,  the  Government's 
cliilling  campaign  against  the  exercise  of  the  fii'st  amendment  rights 
becomes  a  matter  for  gmve  public  concern. 

If  news  photopi-nphers  are  forced  to  reveal  the  sources  of  their 
information  it  will  cut  off  many  of  their  sources,  and  as  a  result  the 
American  public  will  get  less  information  about  the  condition  of  their 
l>olitical,  scientific,  economic,  and  cultural  ftuvironments— informa- 
tion the  public  must  have  to  be  able  to  make  informed  decisions  on 
matters  of  public  conduct  in  this  country. 

Historically,  tliere  has  always  been  controvcry  between  our  Govern- 
ment and  those  who  report  its  activities.  Such  controversy  is  healtliy. 
The  winner  has  always  been  the  public  which  as  a  result  of  the  coiV 
tTOversy  is  bettor  able  to  render  its  decisions  in  the  ballot  boxes. 

I  have  heard  of  many  cases  in  tJie  past  2  years  where  editors  and 
photogmphers  have  destroyed  negatives  and  thrown  away  notebooks 
for  fear  of  having  to  spend  days  and  weeks  in  unnecessary  litigation. 

I  personally  w^as  subpenaed  by  a  Federal  court  to  produce  a  photo 
that  was  used  in  the  newspaper  about  1^  years  after  it  appeared.  I 
spent  nearly  a  whole  day  searching  througfi  my  files  and  producing  the 
print.  I  spent  another  day  appearing  at  the  Clearing  and  was  paid  a 
token  witness  fee. 

My  employer  was  out  2  days'  work  as  a  result  of  this  action.  Files 
of  newspapers  and  TV  stations  throughout  the  country,  I  am  told, 
have  l)een  fair  game  for  legal  "fishing  expeditions"  as  a  result  of  local 
and  State  interpretations  of  the  Attorney  General's  Federal  Guide- 
lines. 

This  siibcpimnitt^o  hearing  can  seiTo  a  useful  purpose  today  if  it 
does  one  thing— that  is  to  make  the  public  aware  of  what  the  fii-st 
amendment  was  designed  to  do  by  our  Fomiding  Fathers.  That  is  to 
guarantee  the  right  of  the  public  to  criticize  our  Govemment^vcn 
to  put  forth  ideas  and  thoughts  that  our  Government  might  hate  and 
dospitc.  To  insure  that  right  the  press  was  given  a  constitutional 
riglit  to  servo  as  a  check  upon  Government 
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I  mi/^lit  point  out  tliat  with  all  its  vast  power  and  resources  tlio 
TLS.  Government  has  no  difliculty  in  «j:ettin<r  its  niessajre  aci-oss.  Tlio 
individual  citizen  needs  an  independent  and  unintiniidated  press  to 
serve  as  a  balance  against  the  inevitable  excesses  and  abuses  of 
Government. 

Last  September  21,  at  a  House  Subcommittee  on  the  Judiciaiy 
lienyin^i;  on  proposed  legislation  to  create  a  newsman's  shield  bilL 
Assistant  Attorney  General  lioijer  C.  Cramton  said  there  was  no  necMl 
for  "shield"  legislation  for  professional  journalists.  Since  that  appear- 
ance, more  than  a  dozen  cases  can  be  cited  to  show  why  we  do  need 
legislation  to  make  it  clear  that  the  fii*st  amendment  is  an  "absolute** 
and  not  a  "qualified"  guarantee  that  newsmen  can  protect  the  sources 
of  the  information  they  gather. 

The  National  Press  Photographers  Association  joins  the  other  mem- 
bei's  of  tlie  Joint  Media  Committee  on  Free  Flow  of  Infonnatiou  in 
suppoit  of  this  absolute  right  as  outlined  in  the  first  amendment.  We 
urge  members  of  Congress  to  enact  legislation  to  stop  any  fuither 
proliferation  of  these  injustices  to  newsmen  and  interferences  with 
the  right  of  the  people. 

I  would  like  to  challenge  each  of  you  gentlemen  to  work  for  the 
passage  of  this  vital  legislation.  Each  of  3'ou  are  swoni  to  serve  tho 
])ublie  interests,  and  as  legislators  it  is  incumbent  on  you  to  act  with 
dispatch  in  the  ])ublic  intercst  in  this  case. 

These  are  difficult  times  to  be  a  newsman  and  photographer.  TI1& 
pressures  ai'e  great  and  the  day  is  inadequate. 

We  know  our  lob  is  the  key  to  maintaining  the  basic  sti-ength  of  our 
democracy  which  depends  upon  the  citizen's  right  to  know.  OnW 
through  the  free  exercise  of  that  right  can  we  preserve  and  impro\-e 
our  wav  of  life. 

I  an^  the  4,000  membei's  of  the  National  Press  Photographers  Asso- 
ciation believe  the  freedom  of  prcss  guaitinteed  by  the  fii-st  amendment 
means  more  than  our  freedom  to  i'ei>oit  the  news.  It  means  tlie  public 
has  a  right  to  get  that  news.  It's  up  to  each  of  us  in  tliis  room  to  pro- 
tect both  rights.  As  professional  pnotojounialists  we  have  a  job  to  do- 
It  is  to  infoi-m  tlie  i)ublic  about  events,  and  we  do  it  with  news  photo- 
graphs and  film.  We  are  not  policemen  and  we  cannot  afford  to  liave 
our  role  diluted.  That  is  why  1  have  gone  to  gi-eat  lengths  to  outline  the- 
duties  and  ix}S])onsibilities  of  the  free  press  to  the  free  citizenr3\  The 
free  pi-ess  is  vital  to  our  society.  I  urge  each  of  you  to  take  up  tlie 
challenge  you  receive  today  from  the  groui)S  of  journalists  who  havo 
testified  today. 

Senator  Eunx.  You  state  that  last  September  21,  there  was  a  House 
Subcommittee  on  the  Judiciai-y  hearing  on  proposed  legislation  to 
create  a  ne^ysman's  privilege.  Assistant  Attonney  Geneml  Rogei's  C. 
Cramton  said  there  was  no  need  for  shiftld  legislation  for'jouiiialists. 

I  would  introduce  as  exhibit  A  to  show  the  need  for  such  a  shield 
the  witness  who  just  pi'eceded  j^ou  on  the  ^^•itness  stand. 

Mr.  Bradley.  Correct. 

Senator  Ervix.  I  am  not — as  I  stated  during  the  testimony  of  the 
previous  witness — I  am  not  concerned  about  news  which  is  published. 
•  Mr.  Bradley.  Neither  are  we. 

Senator  Ervix.  I  think  that  where  news  has  been  published  and  put . 
into  the  public  domain  that  it  is  all  right  to  have  the  newsman  testify.. 
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Furtlicniioiv,  pco]>lp  who  liavc  possession  of  norsonnl  knowletlcxc  iipon 
uliich  thwt  news  is  baf^cd  should  be  required  to  testify  just  like  any 
other  citizen,  I  do  rero^iizc  that  press  ])hoto«rrapliei's  constitute  a  very 
ess(*ntial  <^e«rnient  of  the  news  media  of  this  country.  I  ean  never  forirf't 
the  old  Clnnese  i>roverl)  that :  '"One  picture  is  wortfi  a  tliousiuul  words.'' 
I  think  that  pictures  luive  ii  way  of  ithnninating.  infonnation  which 
they  convey  most  oiVectively. 

So  mv  bill,  Miiidi  undei'takes  to  protect  and  jjive  cei'taiii  i>rivilep:es 
of  nondisclosure  to  newsmen,  defines  a  newsuKUi  as  an  individual  wlio 
is  le<ya]ly  enga^r^'d  in  the  occupation  of  makiujs:  pictures  for  dissemina- 
tion to  tlio  public  by  any  means  of  communication. 

The  bill  gives  protection  to  any  newsman  against  the  disclosure  of 
tlio  sources  of  liis  information  wiiere  it  is  received  in  a  confidential 
capacity.  It  also  provides  that  there  shall  also  be  no  compulsoi*}'  pro- 
duction of  unpublished  information,  and  it  defines  the  unpuLllished 
infonnation  as  follows: 

I^n]>nl)]isIiocl  informntion  iiienns  any  liiforiitialloii  received  hy  n  newsman  u  liile 
onp:nfjce(l  in  liis  oecnpatlon  which  has  not  lieen  pnlUisheil  or  hrondcnst  by  any 
nicnns  of  piibljcnticni,  and  jnchides  nny  niemorandnni,  note.  ninnnf?crii>t,  tran- 
script, picture,  negative,  nnjordlng,  tape  or  other  record  what.soever  containing 
or  evldenelnj;  sndi  nnpnbllshed  Infoniintiou  wiiich  was  made  or  obtained  by  a 
uew.sman  wliile  en;;age<l  la  his  profe.ssion. 

I  think  that  that  would  ]irot€ct  from  compulsory  disdosui^e  any  un- 
])ubli.shed  pictuivs  or  negatives  made  by  a  news  photographer  while  in 
tlie  exercise  of  his  occupation.  I  think  that  news  photographei-s  are 
entitled  to  the  miniunim  protection  this  bill  would  ^ivq  them,  both  as 
to  the  sources  of  this  infonnation  which  is  recei\'ed  in  confidence,  and 
also  against  producing  any  of  the  pictures  or  negatives  or  other  rec- 
ords wliich  they  make  at  t]}at  time  which  are  unpublished. 

Thank  you  very  much, 

Mr.  liRADJ.Ey.  Thank  you. 

Senator  Ervix,  We  will  ])]ace  in  the  record  the  statement  of  Robert 
G.  Ficlienberg,  cliairman  of  Freedom  of  Information  Coihmittee,  tlie 
American  Society  of  Newspaper  Editors,  and  Executive  Editor  of 
y7te  KnhkerhocJc€7'  Neics-Union  Star  of  Albauj^-Scheuectadj^,  New 
York. 

Mr.  Ficlienberg  lias  agreed  to  submit  liis  statement  in  lieu  of  oral 
testimonv. 

[The  full  text  of  liobert  G-  Ficlienberg  follows :] 

StATEMK.VT  of  HoBKRT  G.   FlCnKXUEBG.   ClIAlKMAX,   FRKKDOM   or  INTORMATIOX 

CoMMiTTKE,  American  Socikty  of  Xewspapeu  EiuTons,  KxEcurrvE  Editor, 
THE  KxicKEimocKEtt  News-Vmon  Star,  Albaxy-Sciienectady,  N.Y, 

My  name  is  Robert  G.  Ficlienberg.  I  am  Bxecntive  Editor  of  The  Kn'tckcrhochcr 
\etCH-Vnion  Star  of  AUiany  and  Sflieueetad.v,  New  York.  I  am  here  todny 
III  ui}'  cajiacity  as  chninnnn  of  the  I^^eedoni  of  Infonnation  iVmnnittce  of  the 
Anicricnu  Society  of  Newspaper  Kditoi-s.  I  nni  deeply  grateful  for  the  op- 
liortimity  to  ti»stify  before  thi8  Committee  on  a  subject  of  urgency  and  critical 
importance  to  tlie  American  i)cople.  ' 

I  tlihik  it  is  i))ii>urraat  to  stress,  at  the  outset,  th:it  the  cnuse  for  onr  con- 
cern is  not — as  too  many  individuals  nmy  thinlv — an  issue  involving  primarily 
the  news  media,  their  sourc^es  and  tlie  t'ourts.  It's  far  brnnd**r  and  deeper  than 
that.  What  is  at  stake  is  nothing  less  than  Uio  const itntional  right  of  a  free 
l>eople  to  he  adecprntely  informed  without  interference  hy  the  government. 

Some  37  years  ago,  the  Supreme  Court  of  (he  Tuited  States  said  tliat  the 
l>uri)ose  of  the  First  Amendment  is  '^to  preserve  an  nntrnmmelled  ])ress  as  a  vital 


250 


source  of  iiublic  iiiforinalion  ,  .  .  and  siiu^e  Informed  public  ophiiou  is  tlie 
most  ijoteiit  of  all  restraints  iii)(»n  inisgovernmont,  tlie  snpprossion  of  abridjic- 
nivnt  of  tJ»e  piiblieity  afforded  by  a  free  press  t-aniiot  be  rej^arded  otber\vj.se  th;in 
with  ginve  ctnicern/* 

As  the  late  Justice  Hugo  L.  Black  said ;  "The  press  was  to  serve  the 
jarovernctl,  not  tlie  governors  .  .  .  The  prcHs  wa«  protected  so  that  it  conld  bare 
the  stM-tvts  of  the  government  nnd  Inform  the  people," 

Ironically,  the  danger  to  which  nn  earlier  court  alluded  is  now  here,  as  the 
rcsiil  t,  in  great  part,  of  a  decision  by  t  he  proson  t  court. 

Ho  the  concern  that  I  express  todny  is  not  only  in  hehnlf  of  my  fellow  editors, 
but  in  behalf  of  the  i)eoi)Us*s  constitutional  right  to  know.  I  am  here,  in  slun-t, 
in  behalf  of  the  First  Amendment. 

The  First  Amendment  is  under  attack  today.  It  is  being  whittled  away  by 
a  ra.sl!  of  court  decisions,  subpoenas,  contempt  citations,  arrests  nnd  jailing 
<if  nt-w-snien.  In  re<'ent  months,  four  ncw.smeii  Imve  gone  to  jail.  At  icnst  ^ix 
more  newsmen  facei  jnll  sentences  for  roslsting  demnuds  by  courts  that  they 
betray  their  confidences  or  for  Imving  pnblislied  infornnition  that  judges  <Iid  not 
want  jMiblislicd.  Within  the  last  two  weeks,  the  Keportcrs  Committee  f<»r  tl)e 
Freedom  of  the  Press  released  results  of  a  survey  that  listed  30  rect^it  eases 
in  which  snbiwenns^  court  oiulers  or  ]>oIice  action  liave  threatened  what  tha 
ciuumii  tee  calls  '"tlu*  free  How  of  iiews  to  the  pulWic." 

The  eases  rnuge  from  the  use  of  suI)poenas  antl  Jnil  threats  to  induce  re- 
j)orters  to  reveal  contldeiitial  sources  to  a  jmlge^s  order  prohibiting  the  re- 
porting of  testimony  given  in  open  court.  In  ull  cases,  tlie  common  ingredient  was 
luterJVreiioe  by  Oie  goveniment  witli  tJie  ability  of  the  news  media  to  gn ther 
and  publish  information. 

Tliere  can  l>e  little  doubt  that  tlie  increasing  numl}er  nnd  widening  variety 
of  such  incidents  stem  from  last  year's  decisioji  by  the  United  Stntcs  Supreme 
rowvi  in  the  case  of  Branzhurfj  v.  HavcR,  ei  hI.,  that  the  First  Amendment  does 
not  provide  newsmen  with  ijuuiunity  froju  bavbig  to  reveal  oonlitlential  sources 
and  cmifitlentlal  infonnation  to  a  grand  jury. 

However,  ns  yon  will  recall,  ftlr.  Justice  White,  in  hl«  opinion  for  the  majority, 
virtually  invited  tlic  Congress  to  resolve  the  Issue  when  he  snid  : 

"Congress  has  freedom  to  determine  whether  a  statutory  newsmen's  privilege 
i.s  necessary  ajid  desirable . .  " 

"I  would  hope  that  you  accept  the  court's  invltntlon  and  tlint  yon  agree  that 
a  strf»ng  federal  shield  law  not  only  is  desirable  but  necessary.  The  fact  that 
more  thnn  a  score  of  shield  bills  presently  are  before  the  Congress  is  an 
enenuraging  indication  of  the  concern  of  the  people's  representatives. 

That  concern  is  not  misplaced,  for  you  will  recall  that  Justice  Totter  Slt^wnrt, 
in  his  eloquent  dissenting  opinion  in  liranshurg  v,  JTayrs:  ,  ,  Not  only  will 
this  decision  impair  performance  of  the  press'  constitutionally  protected'  func- 
tions, but  it  will  ...  In  the  long  run  harm  rather  than  help  the  administration 
of  justice/* 

As  has  been  pointed  out  in  previous  testimony  on  tliis  subject  before  com- 
mittees of  the  Congress,  Immunity  for  newsmen  from  the  compelle<l  disclosnre 
of  new.s  sources  and  unpublished  information  is  not  songiit  for  the  protection 
of  the  newsmen,  setting  them  apart  as  a  privileged  class — ^but  for  the  pro- 
tection of  their  function  as  tliey  serve  the  public. 

To  deny  this  imnnmity  Is  to  deny  tlie  public  unrestricted  access  to  Information 
to  which  the  public  is  entitled,  for  without  such  protection,  sources  would  dry  up. 
As  Frank  Stanton,  Vice  Cliainnan  of  tlie  Columbia  Broadcasting  System*  pnt 
it  in  a  recent  nddress:  'Xet's  he  frank  nbniit  this.  Mo.st  of  the  revelatiniis  thnt  we 
get  al>owt  government  corruption  or  misdeeds  come  from  someone  liaving  told  tlie 
l>ress  in  confldence  nbout  them.  Take  nwny  the  reporter's  pledge  of  source  pro- 
tection— or  at  least  wenken  It  by  the  po.ssibillty  thnt  he  might  have  to  go  to  jail 
to  keep  it^nd  you  take  awny  the  wil]ingiie.ss  of  most  people  to  risk  divulging 
information." 

To  carry  this  one  step  further  Is  to  einplinsize  the  obvious.  If  potentlnl  confi- 
dential sources  decline  to  pro\ide  infonnntion  on  government  cornption  for  fear 
of  being  identified  and  subject  to  harnssment  or  retribution,  no  newsmen  will  be 
threntened  with  jail  l^ecnuse  there  will  be  no  stories — or  at  least  mnny  fewer 
stories— about  corruption  and  those  in  government  who  would  betrav  their  pub- 
lit*  trust  will  feel  freer  tn  do  so. 

The  ultimate  losers  will  not  be  the  news  media,  but  the  people,  for  unexposed 
short  coniincR  and  corrupt  ion  can  have  only  a  corrosive  effect  on  goyernment  and 
an  erosive  effect  on  tlie  people's  confidence  in  tlieir  government 
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I  would  suggest,  as  one  reporter  recently  did  in  testimony  before  auotiier 
coniniittee  of  the  Congress,  that  we  ask  ourselves  what  kiud  of  a  nation  we  would 
be  if  the  My  lAii  massacre,  tiie  Bobby  Balcer  affair,  tlie  thalidomide  horror  or 
even  the  I'eiitaj^on  Pai)ers  never  had  come  to  light,  or  indeed,  if  **hundredi5  of 
scandals  involving  state  and  local  governments  still  iay  locked  in  the  mouths  of 
cU'v/iHiH  fwnl'iil  that  they  could  lose  their  liveliiioods  or  ijerliaps  even  be  pi'ose- 
cuted  if  their  identities  becaihe  known." 

Mr.  Justice  Doujxlas  in  his  dissenting  ojiinion  in  lirauzhurg  v.  JIaycs  addressed 
himself  to  this  point  wlieu  he  said  "A  reporter  is  no  better  than  iiis  sonive  uf 
Information.  Unless  ho  has  a  piivilege  to  witiihold  the  identity  of  liis  source,  he 
will  l>e  the  victim  of  government  intrigue  or  aggression.  If  he  can  lie  summoned 
to  testify  in  secret  before  a  grand  jury,  his  sources  will  dry  up  and  the  atttnupted 
oxijosnre,  the  eilort  to  enlighten  tlio  puUtic,  wiil  be  ended.  If  wlmt  tlie  court  sanc- 
tions lodny  becomes  settled  iiiw,  then  the  reporter's  main  function  in  Americaii 
society  will  be  to  pass  on  to  the  public  the  press  releases  which  various  depart- 
of  govej  iinient  issue.'' 

TIhhv  is  nn  equally  grave  danger,  which  ilr.  Justice  Stewart  pointed  out,  when 
lie  wi-ote  in  his  dissent : 

"The  court's  crabbed  view"  of  the  First  Amendment  reflects  a  disturhhig  in- 
sensitivity  to  the  critical  role  of  an  independent  press  in  our  society  .  .  .  'flie 
C(mrt  tluis  invites  state  and  federal  autliorities  to  undermine  the  historic 
independence  of  the  press  by  attempting  to  annex  the  journalistic  profession  as 
an  investigative  arm  of  government." 

As  we  have  seen,  state  and  federal  autliorities  have  indeed  been  quick  to  ac- 
cept the  implicit  invitation  in  the  court's  narrow  interpretation  of  the  First 
Amendment  to  seek,  througli  subpoenas,  court  orders  and  jailing,  to  convert  news- 
men Into  agents  of  the  government. 

Last  September,  when  I  appeared  before  a  House  Judiciary  Suljcommittee  in 
my  capacity  as  Chairman  of  the  Freedom  of  Information  Committee  of  tlie  Ameri- 
can Society  of  Newspaper  Editors,  I  said  that  while  our  organization  and  the 
connnittee  which  I  represent  were  not  committed  to  any  bill,  the  ones  w^e  liked 
best  were  bills  introduced  by  Representatives  Whalen  and  Moorhead  on  the- 
House  side  and  Senator  Mondale  on  tlie  Senate  side,  providing  so-called  qualified 
immunity  under  three  conditions,  with  tlie  government  required  to  prove  that  all 
three  conditions  prevailed  before  a  subpoena  for  a  newsman  could  be  issued. 

In  this  resi)ect,  it  is  interesting  to  note  that  in  a  survey  by  the  Joint  Media 
Fi'eedoin  of  Information  Committee  last  fall  of  all  candidates  for  the  Congress, 
Willie  virtually  all  of  those  responding  expressed  support  for  some  type  of  shield 
legislation,  many  expressed  reservations  about  the  qualification  that  would  com- 
pel the  government  to  convince  a  U.S.  District  Court  that  there  was  a  compelling 
and  overriding  national  interest  in  the  information  sought  from  a  newsman. 
Many  members  of  Congress  and  candidates  for  Congress  thought  this  qualifica- 
tion too  vague  and  .susceptible  to  too  many  interpretations. 

This  very  valid  reservation  points  upt  in  my  judgment,  the  difficulty  in  trying 
to  draw  up  qualifications  that  would  not  be  self-defeating.  After  all,  what  we  are 
dealing  with  is  a  problem  that  relates  to  the  Bill  of  Rights,  which  are.  in  the 
main,  not  qualified  rights  hut  absolute  rights. 

However,  in  tiie  light  of  Intervening  events,  particularly- the  hai-dening  atti- 
tude of  federal  and  state  courts  and  prosecutors,  the  narrow  interpretation  of 
tlie  First  Aiiieiidnient  in  recent  court  decisions,  and  the  jailing  of  at  least  four 
newsmen  with  the  tlireat  of  more  jailiiigs  to  come,  we  have  reconsidered  our 
position.  We  now  feel  that  anything  less  than  an  absolute  iininunity  bill  would  he 
meaningless  and  ineffective  and  Uie  officers  and  board  of  directors  of  tlie  Ameri- 
can Society  of  New^spaper  Editors  adopted  a  resolution  to  tliis  effect  at  tlieir 
winter  mLK?ting  last  Noveml)er.  The  resolution  reads  as  follows : 

"AVIiei*eas  the  First  Amendment  right  of  the  public  to  be  kept  infoiined  has 
been  eroded  by  recent  court  decision,  tlie  American  Society  of  Newspaper  I5ditoi's 
resolves : 

"(1)  To  urge  Congress  to  restore  this  right  by  enacting  legislation  to  grant 
unqualified  protection  to  the  press  in  the  gathering  and  processing  of  news  for 
public  dissemination ;  and 

•'(2)  To  urge  editors  and  publishers  to  support  their  reporter's  and  take  the 
brunt  of  tlie  attack  on  themselves  in  every  way  possible  as  this  fight  for  the  pub- 
lic's constitutional  rights  is  continued."  Most  other  media  groups  have  taken  the 
same  posltioa. 
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New  Jersey  has  a  shield  hnv,  hut  this  did  not  prevent  tlie  jailiug  of  rejiortcr 
reter  Biidge.  California  has  a  shield  law,  since  strengthened,  hut  this  did  n^jt 
prevent  the  jailiug  of  reporter  Karr.  Tliese  examples  certainly  support  llu? 
suggestion  that  a  qualified  protection  law  is  no  protection  at  all,  since  judges 
can  find  ways  to  evade  the  intent  and  spirit  of  any  shield  law  written  in  loi^.s 
than  ahsolute  terms.  They  also  suggest  the  wisdom  of  enacting  a  shield  law  that 
would  apply  not  only  to  the  federal  government,  but  to  the  state  as  well,  regard- 
less of  the  existence  of  shield  laws  in  a  number  of  states. 

The  trouble  with  qualified  shield  laws,  us  experience  has  demon.*strated,  is 
that  the  determination  of  whether  a  newsman's  sources  are  shielded  is  left  to 
someone  in  government.  This,  of  course,  violates  the  basic  purpose  of  free- 
dom of  the  press,  which  is  to  make  sui*e  that  no  one  in  government — no  one 
at  all — has  any  control  over  the  free  flow  of  information  to  the  public.  Any 
diminution  or  erosion  of  this  freedom,  means,  of  course  u  corresiKmding  niea.sure 
of  control  over  the  people's  access  to  information  above  their  government. 

It  is  interesting  to  note  that  the  Federal  Bureau  of  Investigation,  in  its  report 
on  its  11)72  activities,  paid  high  tribute  to  confidential  infonnants,  through 
whose  assistance,  the  FBI  said,  7,257  fugitives  and  subjects  of  iTJ  invei^tigations 
were  arrested,  another  1,913  persons  wanted  for  questioning  were  located,  044 
persons  were  airrested  by  other  federal  agencies,  0,405  i>er.soiis  wanted  for  ques- 
tioning were  arrested  by  state  and  local  agencies  and  more  than  $133  million  in 
cash  and  merchandise  were  recovered,  all  in  fiscal  1972. 

This  was  an  impressive  performance.  No  one,  I'm  sure,  would  question,  in 
these  cases,  the  need  for  protecting  the  confidential  infornmnts,  for  in  pro- 
viding infornmtion  usually  unobtainable  any  other  way,  they  provided  a  valuable 
service  to  the  public. 

Have  you  ever  heard  of  any  case  in  which  a  grand  jury  or  a  court  has  forced 
an  FBI  agent  to  disclose  the  source  of  such  infornmtion  under  the  threat  of  send- 
ing him  to  jail  if  he  refused? 

I  submit  that  while  the  government  investigative  agencies  and  the  press 
sen'e  the  public  in  their  seimrate  ways,  they  are  mutually  supportive  of  the 
public  Interest. 

AVhen  considered  against  the  background  of  the  framing  of  our  Constitution, 
it  is  sad  as  well  as  disturbing  to  note  that  it  is  necessary  for  us  to  have  to  meet 
here  today  to  discuss  legislation  that  would  affirm  and  protect  one  of  our 
basic  conj^titutional  rights.  To  have  to  seek  a  shield  law  at  all  is  a  disnniying 
indication  of  how  much  the  first  amendment  has  been  eroded. 

One  of  tlie  towering  virtues  of  the  Bill  of  Rights,  one  would  have  thought, 
was  that  these  precious  amendments  were  *so  clear  and  absolute  that  thoy 
could  not  be  misunderstood,  misinterpreted  or  compromised.  The  authors  of  the 
Con.stitution  did  not  qualify  the  first  amendment.  Therefore,  a  logical  a.ssnmp- 
tinn  has  been  that  no  coui't  would  do  what  the  founding  fa  theirs  were  so  careful 
to  avoid.  Since  the  courts  have  now  done  the  unthinkable,  only  the  Congress 
can  repair  the  breach. 

No  part  of  any  constitution  has  any  meaning  unless  the  conditions  for  allow- 
ing it  to  operate  prevail  without  interference.  An  essential  condition  f^jr  main- 
taining freedom  of  the  pre.ss  under  the  first  amendment  is  the  protection  of 
confidentiality  of  news  sources  and  information.  This  is  a  people's  right,  not 
a  right  of  any  particular  group  or  craft.  If  thei-e  is  any  qualification  in  this 
protection,  then  the  first  amendment  itself  loses  meaning. 

The  Supreme  Court  has  placed  in  the  hands  of  the  Congre.ss  the  freedom 
to  provide  any  type  of  statutory  protection  for  newsmen  that  you  l)eUeve  neces- 
sary and  desirable.  I  would  hope,  therefore,  that  you  will  sin^port  enactment 
of  legislation  reaffirming  absolute  protection  for  a  right  that  is  expressed  in 
absolute  terms  in  the  Constitution. 

In  so  doing  you  will  be  strengthening  the  fi>eedom  of  us  all. 

Senator  Ervin.  The  committee  will  stand  in  recess  until  2  o'clock 
this  afternoon  when  it  will  reassemble  in  the  same  place. 

[Whereupon,  at  12:33  p.m.,  the  subcommittee  was  recessed  to  re- 
convene at  2  p.m.  in.the  same  place.] 


Sonator  Tunxky  (presiding).  The  suhcomaiitteo  will  come  U«  order, 
Tlio  SiibcommiTt'fH*  on  C'onstitntional  Iii.^rilts  rocoiiwiu^s  its  hoar  in  .us  on  . 
mnvsin  (ill's  privik»gc  legiyl  at  ion.  We  are  very  liappy  to  liavo  a,s  our 
loadol?  witness  this  afttM  iioon  Joronie  li.  Waldie,  Avho  is  a  nioniboi'  of 
Congress  from  California.  A  man  who  has  earlier  demonstrated  a 
jrreat  deal  of  iiiterest  in  this  area.  He  has  hitroducod  legishition  on  tlie 
House  side  and  he  is  one  of  tlic  most  articulate  spokesmen  in  support 
(>•£  an  absolute  testimonial  privile^ye. 

Congressman  Waldio,  it  is  a  pleasure  to  lia\'e  you  before  this  com- 
mittee, 

STATEMENT  OF  HON.  JEROME  H.  WALDIE,  A  REPRESENTATIVE  IS 
CONGRESS  FROM  THE  14TH  CONGRESSIONAL  DISTRICT  OF  THE 
STATE  OF  CALIFORNIA 

Mr.  Wat^dtk.  Thank  yon,  ^Fr.  Chair-man. 

Mr.  Chairman,  to  immediately  allaj-  any  appreheuiniou:*  you  may 
have,  I  have  no  intentions  of  T'ejiding*  niy  rjtntemeut.  hut  T  would  ap- 
preciate it  being  snbmitted  into  tlie  recoi'd  in  its  entirety,  if  that  is 
aji:ree{ible. 

Senator  Tunney.  Without  objection^  so  ordered. 

[Tlie  statement  referred  to  j'ollows  the  Congressman's  remains.] 

Mr.  Wat.die.  The  essence  of  the  statement,  Mr,  Chaimian,  is  an  ad- 
\'Ocacv  of  absohite  privilege  for  confidential  sources  of  news  people 
and  that  tliat  privilege  be  extended  to  the  State  autJioritics  as  well  as 
the  Federal  authorities.  Tlio  basis  of  that  position  is  that  thouo-h  the 
lef^al  status  of  the  jDrivile^-e.  was  I'eally  not  well  midei^tood  in  terms  of 
being  precisely  covered  by  the  fii*st  amendment,  prior  to  tbe  Caldvyell 
case,  it  was  generally  midei'stocKj  or  at  least  acted  upon  as  being  corol- 
lary to  tlie  first  amendment,  that  the  rights  of  tlie  public  that  were 
g\iaranteed  and  protected  under  the  first  amendment  could  not  hrve 
been  fully  implemented  without  treatmg  confidential  sources  of  news- 
men as  being  covered  under  fii-st  amendment  privilege  also. 

Xow,  there  wei'e  breaches  in  that  ^reneral  ride,  but  they  were  rai'e, 
and  they  were  imirjiie  until  the  Calchoell  case,  and  the  Caldwell  oxi^ 
in  essence  disposed  of  the  eojitention  that  these  sources  were  in  fact 
covered  under  the  broad  protection  of  tlic  first  amendment.  I  per- 
sonally believe  that  is  too  bad  and  that  I  would  ha>'e  preferred  t)m 
OaldnoeM  case  had  held  that  \\\  fact  these  were  covered  as  first  au^end- 
ment  rights  and  that  the  public's  right  to  a  free  flow  of  informatioa 
w^as  in  no  way  being  hampered  nr  limited  by  having  any  restrictions 
upo)i  confidentiality  of  news  sources.  But  in  the  Caldwell  case  thei-e 
was  an  invitation  to  Congress  to  enact  a  privilege  as  broad  or  as  nar- 
row ij  I  scope  as  the  Coi^gi'ess  saw  fit  to  enact. 

Taking  that  as  an  invitation  to  enact  a  privilege  that  woidd  bo  as 
close  to  a  first  amendment  right  .as  n  statutorily  enacted  pi'ivifcge  can 
be,  it  was  my  intention  to  draft  legislation  tKen  that  would  in  eflfect 
provide  that  broad  a  privilege.  A  pri\^1ege  of  leSvSer  scope,  of  lesser 
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breadtlu  would  sccins  to  inc  to  be  inviting  all  sorts  of  litigiition  in 
terms  of  interpreting  tlie  language  of  tlie  exceptions  to  privilege.  And 
if  I  understand  the  attitude  of  the  judiciary  in  terms  of  their  sensi- 
tivity toward  first  amendment  rights  as  it  a])plies  to  confidential  news 
sources,  I  find  little  confidence  that  that  litigation  would  have  any 
result  except  a  narrowing  of  the  scope  of  any  such  privilege  Congress 
sought  to  enact  by  judicial  legislation. 

The  judicial  l)rauch  has  inci'casingly  engaged  in  activity  that  is 
seeking  to  limit  the  practice  heretofore,  at  least,  of  giving  protection  to 
conlidential  s^ources,  and  t  aking  inro  account  the  present  composition  of 
the  Supreme  Court  of  the  Fnited  States  whei  i;  the  ultimate  parameters 
of  whatever  privilege  Congre>s  enacts  will  l)e  ({olei-mined.  I  find  little 
confidence  that  the  Supreme  Court  M'ould  change  its  present  direction, 
with  the  four  appointees  that  President  Nixon  has  appointed,  four 
out  of  nine,  and, I  am  afraid  he  M'ill  get  at  least  one  or  maybe  two 
more  opportunities  to  appoint  additional  Justices  to  tliat  Court.  If 
the  majority  of  the  Justices  are  constituted  under  his  standards  of 
strict  constructionists,  which  I  think  is  a  code  M-ord  for  being  anti- 
civil  libertarian  and  anti-civil  rights.  I  pei'sonally  find  great  appre- 
hension leaving,  then,  to  that  Court  the  ultimate  determination  as  to 
the  scope  of  any  privilege  Congress  should  enact. 

That  is  precisely  what  I  think  we  would  bo  doing  were  we  to  enact 
a  less  than  absolute  privilege.  I  am  personally  of  the  opinion  that 
anything  slightly  less  than  absolute  being  left  to  the  tender  mercy 
of  the  judicial  system  would  be  totally  less  than  absolute  when  they 
finally  concluded  their  deliberations. 

Therefore,  for  the  protection  of  the  public  and  their  right  to  have 
a  free  flow  of  inf oi^mation,  I  tliink  the  Congress  has  the  responsibility, 
Mr.  Chairman,  to  enact  an  absolute  privilege  as  closely  drafted  so 
that  it  might  parallel  the  privilege  that  is  granted  under  the  first 
amendment  as  we  can  possibly  do.  and  that  its,  aj^plication  should  ex- 
tend as  does  the  fii^t  amendment,  to  all  authority  that  issues  from 
government  whether  it  be  Federal,  state,  or  local. 

In  concl^ision,  Mr.  Chairman,  I  want  to  read  only  the  last  paragraj^h 
of  my  statement.  The  Supi^eme  Court  has  shown  it  does  not  under- 
stand freedom.  The  executive  branch  has  shown  it  is  antagonistic  to 
freedom.  We  in  the  Congress  must  show  we  are  not  afraid  of  freedom. 
And  I  think  we  can  onlj'  do  that,  Mr.  Chairman,  by  enactment  of  the 
bi  oadest  privilege  statute  we  can  possibly  draft. 

Senator  TuNNEY.  Thank  you  very  much,  Congressman  Waldie.  I 
have  not  had  an  opportunity  to  ixiad  all  of  your  entire  statement  as 
yet.  From  what  I  have  read,  however,  it  is  evidently  quite  compre- 
liensivc  and  shows  a  great  deal  of  scholarship.  I  know  that  it  is  going 
to  be  very  valuabte  to  the  committee. 

I  have  a  couple' of  questions  that  I  would  like  to  ask  you.  There  are 
some  that  saj'  that,  if  there  is  any  qualification  on  the  absolute  privi- 
lege, it  is  better  to  have  no  bill  at  all. 

Wlmt  is  your  attitude  with  respect  to  that  ? 

Mr.  Waldie.  I  share  that  view,  Mr.  Chairman,  and  I  do  it  for  the 
reasons  that  I  stated  in  my  most  brief  remarks.  That  though  the  field 
is  uncertain  and  murky,  given  the  present  decisions  of  the  Court, 
the  uncertainty  and  murlaness  of  the  iBeld  would  be,  I  think,  even 
greater  compounded  were  the  Congress  to  enact  less  than  an  absolute 
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piiviiofrfi.  And  I  would  hv  williii*!:  to  lisk  the  iire.soiit  micCM'tHiuty  and 
murkiiiess  absent  legislation  tlian  I  would  to  know  that  I  M'ould  assume 
<2:r<Mit<3r  uncertainty  and  jnui'kincss  by  the  enactment  of  a  lo^^s  than 
absolute  i^rivilege. 

Senator  Tunxky.  What  about  legislntiori,  for  instance,  that  would 
protect  conhtlcntial  youi-ces  and  all  i)ublished  material,  but  now  I  am 
phiying  dcviTs  advocate,  but  which  did  not  protect  a  newsman,  for 
instance,  who  was  olT  dnty,  so  to  speak?  not  covering  a  story,  who 
haj)|)encd  to  see  a  ci'ime  Ijeing  c{)inmitted  ? 

Air.  Waldik.  Ml'.  Chairjuan,  I  would  acce[)t  no  exceptious  including 
iliat  one  and  thai  is  a  very  irood  illnstration  of  why  1  tliink  exception's 
ai'o  dangerous.  Immediately  you  have  niassi  ve  jnterprctation  and  liti- 
gation a.s  to  what  is  a  newsnniu  and  what  do  you  jneaJi  "on  duty." 
The  Su])renie  Court  has  establislted  long  ago  I  hat  a  lonely  jiamphietcer 
on  tlic  corner  is  entitled  to  the  jjrolection  oi'  the  fir.st  anuMuhncnr.  Any 
definition  of  any  cxce])tion  invit<\s  litigation  tliat  not  only  adds  to 
uncertainty  and  nnirkincs^!.  The  only  thing  that  avoids  this  ndcertainty 
and  nnu'kiiu^^^s  or  at  least  diminislies  it  wonld  be  enactment  oi'  a  simple 
absolute  privilege  saying  no  govei'nniental  nnthoi*ity  in  America  has 
the  light  to  compel  disclosure  of  confidential  sourc^es  of  news  st<n'ies. 

sSenator  Tunm:v.  The  chainnaii  of  this  subcomnn'ttee.  Senator 
Ervin,  and  I  understand,  also  the  Chairman  of  the  corresponding  sub- 
connnittee  on  the  Ifouse  side,  Congressman  Kastenmeier,  Isave  both 
stated  tliat  it  would  be  ^•ery  difficult  to  get  an  absolute  privilege  bill 
thron^li  the  Onigress.  Senator  Ervin  last  week  in  our  hearings  stated 
the  opinion  that  he  thought  it  was  impossi!)le  lo  get  an  absolute  privi- 
lege bill  through  the  Congress.  What  is  \-onr  attitude  with  respect  to 
that? 

jMr.  Wammi:.  I  think  it  is  iin])Ossible  (o  do  so  if  yon  start  out  with 
the  premises  of  both  of  those  gentlemen.  If  yon  start  out  with  the 
])reniise  it  is  absolutely  certain  we  will  get  an  absolute  privilege  bill 
til  rough  Congi-ess,  the  chances  ai-c  good,  and  I  would  much*  prefer 
starting  ©nt  with  that  premise  and  if  I  fonnd  that  my  judgment  was 
in  error  in  that  instance,  as  it  has  frequently  lx>en  in  tiie  past.  I  would 
then  simply  di-op  the  matter.  To  start  out  with  the  assnmption  tliat 
Con<jrcss  is  timid  may  be  wai^ranted,  but  it  seems  to  ine  to  the  extent 
tliat  it  is  Jiot  warranted  yon  reinforce  that  possibjlity. 

Congress  ought  not  to  be  timid  wlierc  freedom  is'concerned,  particu- 
larly in  view  of  the  great  constitutional  crisis  that  I  hear  the  con- 
gressional leadership  discnss  with  increasing  concern  i*elating  to  the 
loss  of  freedom  by  the  erosion  of  those  powers  that  we  heretofore  used 
to  possess  in  illation  to  the  executive  branch.  When  they  say  that 
l)a]'ticular  erosion  of  freedom  is  a  matter  of  gravest  concern  for 
Congress,  and  that  is  w^hat  \ye  ai-e  really  talking  about  here,  if  Con- 
gress is  timid  where  freedom  is  concerned,  then  the  country  is  probably 
in  greater  trouble  than  I  assumed  it  w^as,  and  I  liaA^e  always  assmned 
it  is  in  trouble  where  freedom  is  concerned.  That  it  really  becomes  in 
< rouble  when  the  judicial  branch  doesn't  understand  freedom,  and  I 
vln'nk  tlie  OaMweil  case  permits  tliat  assumption  to  be  alleged.  And 
whoi'e  the  executive  branch  is  antagonistic  to  freedom,  and  there  is 
little  qnestion  that  particular  regard  to  the  first  amendment  is  involved 
stemming  from  the  attack  on  the  network  news,  moving  up  to  the 
effoit  on  the  ]mrt  of  the  Department  of  Justice  to  procure  for  the* 


fil'st  time  ill  history  ])rior  restraints  on  publieation  in  the  issue  of  tlic 
Pentagon  Papers  and  the  New  York  Tt7ne8,  going  from  tliero  to  tlie 
assault  on  the  ideological  content  of  public  bro^easting,  and  then 
niovinfx  to  tlie  vasli  of  newspaper  imprisonment  instituted  by  the 
Justice  Department,  and  then  Anally  to  the  latest  assault  on  tlie 
sensitivity  of  Hi-st  amendment  by  Clay  WJiitehead,  Director  of  Tele- 
connn  anient  ions  over  at  the  White  House,  whei-c  he  said  local  licoisees 
shall  l>c  subject  to  monitoring  in  terms  of  license  renewal  as  to  how 
well  tliey  perform  in  examining  content  and  network  news  that  they 
tninsmirted.  That  is  clearly  a  docinnented  case  of  antagonism  to  the 
first  amendment,  not  just  insensitivity. 

AVell,  if  our  judicial  branch  doesn't  undei'stand  freedom,  if  the 
o.x<N'nti\  e  bianch  is  antagonistic  to  it,  there  is  only  one  branch  left,  jind 
tbiit  is  onr  bvrtnel^  and  I  think. for  the  leaders  of  our  branch  that  tho 
respniisiljility  in  this  particular  area  to  suggest  thiit  there  are  a  ma- 
joritv  nf  timid  people  in  Congress  where  iVeedoni  is  concerned,  does 
the  (  ongress,  1  hope,  an  injustice*  but  it  almost  assuix'S  the  timidity  if 
we  Starr  frtim  that  premise. 

Senator  Ti  nnkv.  A  thought  canu»  to  m'nid  as  you  weie  sjioaking 
alnait  lUHjuulined  privilege  and  the  acti\  ities  of  tlie  executive  br«ncii 
in  liJuiting  fr»vdom.  To  some  extent,  you  would  qiudify  the  absobit<' 
pri>  ileiTi'  by  defiiung  new.-men*  wouldn't  you  ? 

Mr.  Vr.M.uiK.  No.  You  wouldn't  have  to  define  newsmtMi  at  all.  I 
would  deiuK'  it  anything  beyond  that  wlui'h  the  Supreme  Coui't  has 
alrea<ly  delineil  it*  which  says  the  pamphleteer  on  the  street  corner  is 
entitle^}  to  the  first  amendment.  I  Mould  just  simi)ly  leave  the  langmige 
as  it  is  and  as>iniK»  tbat  the  (^ourt  would  not  cluuige  their  defijiition 
of  tliosc  wim  are  entitled  to  the  first  anu^ndment. 

Senato!'  Tlxxkv.  You  wcmld  leave  the  interpretation  or  definition 
up  to  the  Court  ? 

Ml*.  W.MJUi:.  I  can't  think  of  a  woise  area^  for  Congre^ss  to  gc»t  in- 
volved in  tlmi\  attei'i^pting  to  identify  who  is  a  news  pc»i*son:  I  just 
can't  think  of  a  woise  area  for  Congiess  to  suggest  that  and  I  have 
even  heard  it  ])i'oposcd — absurdly  it  seems  to  me — that  that  will  re- 
quiir  a  {lefiuition  of  the  jjersou  working  20  hours  a  week  for  a  pay- 
clieck  to  iKH'ome  a  news  pei'son.  Those  are  aKificial  distinctions  the  fiifst 
amendment  ne\<»r  encompassed.  The  fii-st  ameiidment  was  seekii^jto 
protect  a  flow  of  information,  T  think,  to  the  public  und  anj^thiii^  that 
interferes  with  that  flow  of  infornuitiou  or  anytbing  that  is  engaged 
in  the  ])rocess  of  bringiiig  about  that  flow  of  information  is  protecte<l 
innU*r  this  tiie  first  amendnient  anjd^would  be  i>rotectcd  vmder  tbis 
privileged  bill,  my  bill. 

Senator  Ti  xnkv.  When  T  ])ut  out  a  press  ivlease,  am  T  a  newsman? 

Jfi'.  AValuik.  Ye^.  sir;  you  woidd  be  piotected  under  your  conli- 
dential  soui'ces.  If  you  ai-e  conveying  to  the  public  infoimation  you 
would  be  thoiougb'ly  entitled  to  the  ]>rotectinn  of  the  confidential 
source^s. 

Senatoi"  Tvxxev.  Only  as  it  relates  to  confidential  soui*ces  or  as  it 
relates  to  all  activities  tliat  I  see  aromid  me  ?  Because  I  put  out  a  press 
release,  or  maybe  too  many  press  releases,  say  a  pitiss  release  every 
otiier  duv.  would  I  be  protected  under  the  provisions  of  your  bill? 

Mi\  Waldik*  Yes. 

Senator  Tuxxey.  I  would  be  protected  as  to  anythiug  I  saw  going  on 
around  me? 


Mr.  Waldie.  Yes,  as  far  as  I  nm  concerned  von  would.  1  would  as- 
sume that  you  are,  however,  a  responsible  individual  menibor  of  our 
society  and  if  thei^e  are  things  that  you  observed  or  were  <?iven  to  you 
in  confidence,  you  felt  weiv  in  the  best  interests  of  the  Nation,  you 
would  voluntarily  reliuquisl)  that  privilege,  but  I  would  not  permit 
•rovernnient  to  conii^el  you  to  rciliufiuish  that.  If  you  wei'o  a  5?ub- 
srriber,  for  oxnrnple,  to  the  ethics  of  tlie  press^  the  canon  of  ethics  that 
(heir  association  adopted  in  10;)4,  no  matter  what  the  law  says,  and  yon 
were  to  honor  those  ethics,  you  would  not  disclose,  no  matter  what  the 
cfjudition  of  the  law  is^  the  canon  of  ethics  of  the  newspaper  associa- 
tion, whatever  the  name  of  the  working  press  is,  that  they  shall  not 
disclose  confidential  sources  of  information.  So  if  the  ]a\vs  say  thev 
nnjst  disclose  it  tliey  are  still  confronted  with  preci.sely  that  by  wliicli 
Rill  Farr,  for  example,  wasconfi^nted  with,  a  matter  of  his  conscience. 
The  law  said  he  must  disclose.  His  conscience  said  ho  cannot  dis- 
close and  he  did  not.  So  the  existence  of  the  law.  does  not  compel  the 
n^snlttlie  law  thouplit  it  would  compel,  wlien  you  are  dealing  with  a 
man's  conscience,  and  it  does  seem  to  me  that  no  matter  what  arguable 
consequences  may  fall  fi-om  the  enactment  of  absolute  privilege,  and 
we  can  discuss  as  has  been  discussed  ad  infinitum  the  hoiTible  conse- 
quences that  would  befall  if  disclo.snres  were  not  nuide.  The  fact  re- 
mahis  that  nothing  can  compel  a  man  against  his  conscience  to  dis- 
close no  matter  what  the  law  is,  so  all  these  horrible  consequences  can 
still  exist  with  the  enactment  of  any  law  that  wc  pa5^  and  the  faiU 
nre  to  enact  the  law"  will  not  avoid  those  consequences  if  newsmen  are 
possessed  of  absolutely  stmng  conscience,  and  most  of  them,  I  think, 
ni'e. 

Senator  Tuxvey.  Would  you  include  authoi's  and  scholars  ? 

Mr.  Waldik.  Ye^s,  I  would.  I  would  include  anyone  that  is  engaged 
in  the  dissemination  of  infonnation,  and  I  particularly  would  not  seek, 
not  only  dissemination,  the  gathering  for  dissemination,  I  wonld  not 
seek  to  narrow  that  definition  statutonlv.  That  is  the  bramble  bush,  I 
think,  that  will  ci^jate  the  opportunity  for  the  Court  to  enact  its  deep 
conviction  which  is  that  newsmen  ai'e  somehow  or  other  dangerous  indi- 
viduals whose  authority  and  activities  must  be  curbed  for  the  protec- 
tion of  the  well-being  of  the  judicial  system.  And  that  attitude  seems 
to  me  to  be  fairly  i>i*evalent  in  the  judicial^  and  gathering  momentum 
and  it's  always  been  pi'evalent  in  govenmient. 

You  know,  if  you  and  I  were  to  be  judged,  a  gvent  number  of  ix)li- 
iicians  would  prefer  that  there  be  nouews  coverage  of  their  activities 
otiier  than  the  press  releases,  and  if  I  wore  to  be  judged  by  my  p^-ess 
I'eleases,  people  would  think  I  w^ould  be  emotionally  unstable  (iecause 
I  am  always  showing  shock  and  alarm  and  distuii>ed,  but  they  w'ould 
also  conclude  that  I  am  interested  only  in  the  best  causes  for  tlie  most 
ji-eople  and  that  basically  I  am  a  decent  individual  who  deserves  reelec- 
tion because  that  is  what  I  attempt  to  convey  in  my  press  releases,  but 
that  is  neither  thoroughly  an  accmute  poitrayal  oi  the  jmances  of  my 
character  but  those  nuances  were  never  fully  disclosed  by  anyone  otlier 
timn  the  press,  so  the  Govermnent  will  never  be  tolerant  of  the  activi- 
ties of  the  press  as  they  I'eport  governmental  activities.  But  now  the 
Court  has  become  intolerant  of  the  press  as  it  reports  axitivities  in  couit 
and  so  when  you  brinjr  the  executive  and  legislative  and  judicial 
l)ranches  tog«*ther  ill  tlieir  intolerances  now,  someone  has  to  arbitrate 
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this  .sjtnation  or  we  are  really  g'oing  to  hn vo  the  pr&^s  ns  an  iiistitntioii 
gi'eatly  restricted.  They  are  the  only  institution  that  is  available  to  re- 
poi't  to  the  people  what  their  Gov'ornoi's  are  doing  t^  thoni,  not  for 
them  bnt  to  them.  We  will  tell  the  i)Cople  what  we  are  doing  t^r  thoin 
but  the  press  will  tell  the  people  what  we  are  doing  to  thorn.  And  1 
think  a  bain  need  portrayal  of  what  we  are  doing  nni?^t  include  what 
we  ai'e  doing  to  them  ns'  W(»n  as  whnt  we  nre  doing  for  thenj. 

Senator  Tuxxicv.  It  is  rather  intei  estinji  to  note,  wouldn't  you  ngrce, 
thnt  at  the  very  time  we  find  that  tlieiv  is  nn  effort  being  niadc  to  re- 
strict the  freedom  of  the  piess  to  report  what  they  want  to  report,  as 
tlioy  S(»e  it^  that  there  is  incresising  efibft  to  protect  the  a<*rivities  of 
Government  from  juiblic  view  by  the  claim  of  executive  privilege.  It  is 
a  douhI(»  Inverse,  roughly,  and  it  is  something  which  very  clec[)ly  con- 
cerns me.  I  am  very  symi)atheti<'  to  the  comiucjits  that  you  havi*  uiade.  I 
think  you  have  added  greatly  to  our  consideration  of  the  various  bills 
that  ixxv.  before  us.  I  nmst  say  thnt  I  am  a  bit  more  ti'oubled  than  I  ])er- 
ceivo  you  to  be  with  resi)ect  to  the  definition  of  newsmen  because  po- 
tentially anyone  is  a  pnm]>h!eteer,  anyone  is  a  disseminater  of  infoi  iua- 
tion,  and  I  don*t  think  that  we  could  have  that  privilege  extend  to 
every  citizen  in  society. 

^Ir.  Wai.dtk.  WelK  I  woidd  just  say  this  to  allay  peihaps  some  o[ 
those  fears.  That  that  issue  has  always  been  an  issue  within  the  defini- 
tion of  whom  is  entitled  to  the  protection  of  the  first  amendment  and 
it  s  n»ally  not  be(»n  a  stumbling  block  over  the  200  years  w$  have  been 
in  existence.  That  has  been  the  key  to  the  first  amendment.  And  I  have 
not  seen  a  rash  of  uncertainty  or  confusion  on  the  part  of  the  Court  in 
the  cases  that  havr  come  before  the  Court.  I  only  suggest  if  the  first 
amendment  does  not  liave  any  great  difficulty  in  ascei^taining  to  whom 
the  protection  should  be  granted  that  we  ought  not  to  be  any  more  con- 
cerned about  a  statutory  enactment  that  guarantees  what  we  are  seeking 
to  guarautee,  the  broadest  j^ossible  coverage  as  consistent  witli  the^rst 
amendment  as  wo  can.  All  the  definitional  problems  that  are  inonmbent 
in  this  concern  have  been  incumbent  within  all  issues  involving  fii'st 
amendment,  liave  not  really  Imng  up  much  litigation  on  that  issue. 

Senator  Tuknkv,  Except  that  there  is  much  more  jmblic  awareness 
now  and  there  is  much  greater  attempt  on  the  part  of  attorneys  in  libel 
suits  to  subpena  the  notes  of  reporter,  newsmen,  much  greater  at- 
tempt on  the  part  of  governmental  agencies  and  law  enforcement  ofli- 
cials  to  subpena  newsmen's  notes.  So  I  think  that  there  is  a  greater 
challenge,  it  yon  will,  to  the  privilege  than  ever  before, 

Mr,  Waluie,  I  think  there  is,  too,  Mr-  Chainnan,  Partly  I  think  there 
is  because  the  Court  o])ened  the  door  to  the  challenge.  If  the  Court  had, 
i^n  fact,  said  confidential  sources  are  a  corollary  of  the  first  amend- 
ment and  are  entitled  to  the  same  protection  as  the  firet  amendment, 
none  of  these  proble?ns  would  be  confronting  j^on  or  me  or  the  comts. 

Senator  Tuknky.  That  is  what  the  courts  should  have  done,  shouldn't 
they? 

Mr,  WATjra,  I  think  so,  too,  and  since  the  Court  didn't  do  so  only 
the  legislative  branch  can  do  it  and  they  invited  us  to  do  it  in  the 
Oaldwell  ca.se, 

SenatA>r  TuN3^y,  Well,  thank  vou  veiy  much. 

^fr,  Waldie.  Thank  you,  Mr.  Chairman. 

Senator  Tuxnet.  It  has  been  an  excellent  statement. 
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VfKMENT  OF  KEPIlCiBENTAllVK  JEKOMK  R.  WALDXE,  flF  CAUFOUMA,  O.N  II. U.  2187 
AND  KKLATKD  LEUIStATlO*N  IXVOLVIXO  THE  FREE  FloW  OF  iNfOBMAJION  AM) 

<,'ONriui:NriAi.irY  of  Nijws  Sof  ucks 

Mr.  Clmiruitin  aud  uieiubors  of  the  sul>coniinitk*e,  I  apprccittto  tbe  opportunity 
to  teHlify  tudu.v  in  bWialf  of  legii^lution  Uusit^ned  to  2ni:irantce  to  tlio  public  an 
absolute  uud  lUhiualUied  right  to  continue  to  receive  tJwit  portion  of  nows  mid 
iufonuatioii  procured  foe  its  general  benelit  througli  the  ussc  of  pltHlges  of  con- 
liileiitiaiity  to  sources  of  iuforiuntiuu  and  to  .safeguard  tljosse  gcnentl  nowsgather- 
ing  piocesses  uhicli  provide  for  tlie  frt»e  liow  of  information  to  the  public. 

It  is  jig^iiJJst  Unit  test,  1  iiubujit,  that  all  propr):i$ed  legij^lation  ought  to  be 
V  i^lgl^ed.  TliOMj  pr(»^»$als  Whielii  would  glVe  the  puhHc  loss  tliau  a  full  guaranttnj 
of  eont inning  to  r twelve  huvU  infonuatiou  ought  to  be  found  deiicieut. 

I  ^uy^  "coiitinne  to  receive'*  bucnu^^e  though,  in  tite  eyes  of  the  iSupivuie  Court, 
a  pri\  ilege  of  exenipllou  befoiv  fi-deral  grand  juries  for  the  puri)ose  of  protecting 
and  honoring  the  conndentiul  nature  of  news  sources  and  newsgathering  activi- 
ties lias  not  heiMi  held  t*t  exist  as  a  wu'oilary  of  tlio  First  Amendment,  it  i.s  only 
recently  that  we  have  olliciaily,  aud  witli  any  regularity  of  earnestness,  adopted 
public  aud  legal  practices  in  anticipation  or  inipienicutution  of  this  interpreta- 
tion of  tiie  Fir^t  Amendment* 

i'rior  Iv  I  ids,  botli  in  widespread  public  lielief  nnd  in  official  conduct,  we  acted 
un  the  assuuiplion  that,  iu  fact,  tJie  ability  to  {;Tiarantee  tiie  conHdentiality  «)f 
news  sources  was  so  integral  and  vital  a  pafrt  of  the  functions  of  the  press  In 
inl'orming  sooiefy  timt  it  held  a  de  facto  status  as  a  coroibiry  to  the  general 
aud  established  i'ight  of  society  to  freedom  of  the  press,  aud  it  was  not  an  area  in- 
vaded often  by  grand  Juries,  public  prcsecutors  and  other  officials. 

Tlie  imblic  as  a  matter  of  course,  therefore,  has  been  able  until  recently  to 
depund  on  access  to  Inforination  so  obtained.  As  a  basic  and  regular  part  of  their 
professional  fuuctlou,  newsmen  have  been  able  to  provide  such  Inforumtioh  by 
being  abie  to  make,  and  to  honor,  commitments  of  conftdentiallty  to  source  of 
public  infommtion. 

Given  tlie  general  recognition  of  the  imxiortance  to  the  public  o^f  this  function, 
it  was  an  asiiect  of  the  public's  rlglit  to  know  tiiat  was  subjected  to  assault  in 
itractlce.  District  Attorneys  did  not,  as  a  matter  of  course,  deiuand  that  oonflden* 
tial  sources  be  revealed.  Grand  Juries  did  not  subpoena  newsmen  in  dcoves  to 
demand  that  i)ledges  of  confidentiality  be  broken.  Judges  did  not  routinely  Jail 
newsmen  for  tlie  act  of  honoring  these  professional  i>iedges  of  protection  given 
to  sources.  I'roviders  of  Information  to  the  puUlc  in  confidence  had  no  reason  to 
believe  those  pledges  would  not  be  honored. 

The  effect  of  the  Supreuu^  Court  decision  iu  the  liranzhurff  and  Galdtcell  cases 
and  the  cliain  of  events  related  to  this  issues  has  thus  been  to  invite  under 
that  interpretation  of  tlie  First  Amendment,  a  ^ave  of  official  assaults  by  prose- 
eutors,  grand  Juries,  Judges  and  others,  against  this  aspect  of  the  public's  right 
to  know.  Tills  recent  development  runs  counter  to  the  established  practice  in  our 
society  by  wbicli  Information  of  this  kind  has  been  guaranteed  t6  it  in  tlte  past, 
on  which  it  is  crucially  deiwndent,  and  by  which  it  Ims  unarg^iably  benefitted  as  a 
/ree  society.  The  meiisure  of  that  benefit  i>erhaps  may  never  be  fully  defined  un- 
less, frighteningly,  tlmt  right  of  the  public  as  it  has  existed  in  practice  is  one  day 
eliminated  and  Irretrievably  lost,  ns  it  very  nearly  is  under  Branzhurg  and  by  the 
current  spree  of  jail  lugs  of  newsmen  which  our  society  is  now  undergo^.g  while 
Congress  considers  iwsKible  i*eined<es. 

Tlie  uuestioii  before  Congress,  it  ought  to  be  cU*ar,  is  thus  not  whether  we 
ought  li'glshitlvely  to  introduce  a  protection  in  tills  instance  of  the  aspect  of 
<M>iilldeiitiality  which  has  not  heretofore  api)eared,  tliereby  marking  some  new 
expansion  in  the  role  of  the  free  press,  possibly  unbalaacing  the  lib^toric 
juxtaposition  of  freedom  of  the  press  on  one  hand  and  tlie  ''right  to  every 
man's  testiinoiiy'*  by  society^  on  the  other. 

Rather,  the  (question  is  whether  we  ought  tc  prei^crve  the  sanctity  of  oon- 
tideiitial  nevi's  relr»tionships  and  newsgathering  activities  wiilch,  officially  and 
iiuoffieiall,v,  have  been  res|>ected  in  fact  even  by  most  law  enforcement  officials 
nm\  agencies  and  courts  hi  the  past  I  think  it  is  tnir  to  say  that  while  at- 
tempts to  eomiiel  newsmen  in  tJie  fashion  now^  contemplated  by  Branzhura  have 
octasionaJly  and  simradically  crojujed  up  from  time  to  time,  these  occurances 
have  usually  been  shortlived  and  frequently  officials,  having  strayed  into  this 
area,  hare  later  retreated.  Most  officials  and  agencies  did  not  think  it  wise 
to  stray  into  this  area  and  have  not,  until  recently. 
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Kor,  it  is  fundamental  to  note,  has  the  Ooitgress  enacted  legislation  to  tlie 
present  moment  to  compel  newsmen  to  disclose  confidential  Purees  in  any 
circumstance,  to  the  best  of  our  knowledge. 

As  the  United  States  Court  of  Appeals  for  the  Second  Circuit  noted  last 
December  7th  in  dedding  Baker  \.  F  d  F  Investment  (Docket  No.  72-141:^), 
federal  law  on  this  question  is  at  best  ambiguous : 

Although  it  In  safe  to  conclude^  particularly  after  the  Supreme  Court's 
decision  in  Branzhurff  .  .  .  that  federal  law  does  not  recognize  an  absolute 
or  conditional  ^ouniali8t*8  testimoniitl  "privilege",  nvHher  docn  fvclcral  hnv 
require  diHcloHure  of  conftilcnt(al  sonrc&t  in  each  and  every  c««c,  both 
au4l  crhninal,  in  whieh  the  innuv  f*  rained. 

To  the  extent  the  Congress  established  areas  of  qualification  to  a  testiuioniiil 
privilege^  therefore,  to  that  extent  it  would  lie  iiitrodtieing  into  Inw  and  with 
all  the  force  of  statute  a  re(iuirenient  of  dii»c)osure  which  has  never  Ijcen 
clearly  imposed  l)y  statute  before  in  our  liiKtor>-.  If  would  b<»  difficult  to  inter- 
pret such  a  step  as  representing  anything  otlier  than  a  diminution  of  press 
freedom. 

The  value  und  iniportujice  of  con  Aden  tial  newsgathering  relations]))]  is  re- 
mains recognized,  des]dte  Branzhurff ^  with  wide  nnantniity  as  a  vital  com- 
jjiiuent  of  llie  public's  rl^jht  to  know.  That  recognition  cuts  across  ])firtisan 
lines.  Certainly  the  actual  imi)aii;  on  newH-gatlicring  of  any  failure  by  Congress 
to  enact  less  than  a  full  protection  is  widely  recognised  as  iiortending  an  abso- 
lute iuipuiruient  of  one  vital  source  of  public  knowledge. 

W^re  the  Congress  to  enact  a  less  than  absolute  protection,  and  enact  a 
merely  qualified  protection  Instead,  the  effect  would  mark  a  dear  ourtalhuent 
of  the  publie^s  right  to  know  as  it  has  evolved  in  practi(*e — the  more  qualitlca- 
tions  added  causing  a  correspondingly  greater  eurtaihuent. 

It  is  dangerous  business-— dangerous  to  a  free  society.  For  liow  can  Congress, 
in  writing  qualifieations,  know  the  extent  of  their  accumulated  weight  in 
practice,  or  know  wlien  we  will  Imve  iiassed  the  '*Fail  Safe"  point  for  libei'ty  of 
the  press  and  for  a  f  r««e  society  itself? 

At  the  extreme,  by  falling  to  act  at  all,  tlius  allowing  the  Uranshurff  and 
CaUlH'eH  decisions  to  stand,  we  allow  the  virtual  elimination  of  tlmt  existing 
newsgatherlng  practice,  \vhich  is  ])erhaps  the  most  crucial  of  all  in  terms  of 
tbe  democratic  function  of  a  free  press  and  the  public's  need  to  know — that 
imrtlon  of  newsgatherlng  not  dependent  on,  nor  controlled  nor  influenced  by^ 
i]or  suscei)Uble  to,  government  itself. 

Knactment  of  a  merely  qualified  privilege  on  one  hand,  rr  failure  to  act 
at  all  op  tbe  other  hand,  would  be  lnconsist«ntv  I  submit,  with  the  absolute 
need  to  preserve  a  free  flow  of  information  to  the  public,  and  with  the  spirit-* 
if  not  the  recent  5-to-4  interi)retation  by  the  Court— of  tlie  First  Amendment. 

In  laying  out  what  I  believe  to  be  a  demanding  ond  comi>ening  case  in 
behalf  of  the  enactment  of  absolute  and  unqualified  legislation,  there  are  a 
number  of  points  which  perhaps  ought  to  be  mad©  by  way  of  preface  in  order 
that*  the  general  question  and  problem  may  be  viewed  in  the  broader  social 
context  as  well  as  in  tbe  legal  aud  constitutional  framework, 

QUESTION  OP  cox  SCIGXCG 

The  first— and  what  may  quite  possibly  prove  t»5  l>e  the  most  im|K)rtant— 
consideration  tliafc  ought  not  to  escape  us  should  be  the  solier  realization  that 
we  really  cannot,  in  reality  and  actual  practice,  comiml  newsmen  to  reveal 
tlie  fionrces  of  their  \ ntormation. 

^  It  Is  within  the  iiower  of  tlie  Congress  to  prescribe  punishment.  Including 
"  the  iiunishment  of  Imprisonment,  for  their  failure  to  do  sa 
'  Hut  so  long  as  newsmen  are  willing  to  go  to  jail  as  an  act  of  conscience,  tliere 
Is  no  law  we  nmy  pass  or  fail  to  pass  which  can  force  tliem  to  reveal  con- 
fidential sources. 

This  is  true  ecen  where  exceptions  to  the  testhnonial  privilege  might  lie 
created.  It  might  be  thought  desirable  to  make  an  exception  for  any  number 
of  plausible  objectives,  whether  in  tlie  area  of  national  security,  civil  suits, 
nmrder  cases^  or  any  number  of  other  aiieas.  But  no  exception  could  guarantee 
in  nctnality  that  newsmen  could  be  suecessfuUy  compelled  to  reveal  that  which 
they  felt  Iwinid  deeply  by  cons<dence  to  protect 

Our  protection  in  such  areas  where  we  might  entertal]i  the  thouglit  of  creating 
excfeptions  must  still  rest  %vhere  it  has  rested  in  the  imst — with  the  voluntary 
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«'ill!ngr»e88  of  newsmen  to  reveal  a  source  if  he  finds  tbe  overriding  public 
need  to  do  Bo,  wbetber  to  spare  another  human  life  or  for  some  other  reason, 
cloariy  outweighs  tlie  rcqnirement  to  maintain  confidentiality. 

We  would  still  l>e  do|jondc»nt  uiM)n  that  wUlinKness  wiiatever  kind  of  law 
\\*c  imssed  If  the  newsmen  conscienctiously  felt  In  a  given  Instance  that  tbe 
IHibllc  need  was  clearly  not  overriding  nor  it  superseded  bis  pledge  of  con- 
ndviitlallty  to  a  source. 

Wc  may  well  send  tlK>m  to  jail.  In  the  less  enlightened  past  of  tlie  oiuiier 
ytnirs  of  this  century,  we  did  so  for  other  groups  whose  members,  out  of 
consrieiiee,  could  not  perform  certain  acts  thought  at  that  time  to  be  properly 
rcHuii^ed  on  a  universal  basis,  which  failure  of  performance  was  thought  to 
provide  sulliclent  and  umple  ^rouuds  for  inipHsonnumt  Seventh  Vny  Advent Ists, 
observing  a  Saturday  Sabbath,  were  consigned  to  prison  road  gangs  far  the 
nie;jjil  act  of  bre^iiitng  tlie  Sunday  Sabbath  of  non-Adventlsts*  We  filled  the 
jails  with  Quakers  unalterably  opposed  by  reason  of  conscience  and  reli^'inus 
Inihiing  to  service  in  the  armed  force^^,  along  with  other  legitimate  conscientious 
oh.|iH*ti»  1*8  opposed  to  War,  until  gradually  we  began  to  understand  the  importance 
to  Soelety  as  a  whole  of  the  function  of  the  IndlvitTtial  conselence  in  this  fi'ee 
lit  ml* 

\\V  nmy  now  sejid  newsmen  to  .lull — hut  we  cannot  compel  newsmen  to  re- 
viiil  that  which  their  conscience  forbids  them  to  reveal, 

llie  code  of  ethics  for  newsmen,  If  not  prot(»etiHi  in  ICn^^lish  common  law  nor  by 
the  ('ourt  in  Hrunshuro,  Inix  nevertheless  been  *»l»served  by  nesvsmeu  for  centnrles, 
and  In  modern  times  iuis  for  the  moHt  part  been  universally  respoeted.  MiMit 
nrHele  of  eonsclence  has  perhaps  deeper  roots  hi  our  own  country  than  nny where 
else  where  freedom  of  the  pivss  Itself  Im  more  fnndnn^eutnlly  rooted,  a  nil  in  a 
raie  wny  U  Integrated  vitally  with  the  tone  and  meaning  of  all  else  we  l:oM  dear 
in  onrfn»e  society. 

Indeed,  the  very  rjuost ion  comes  to  the  attention  of  the  r*>n3erres<  at  thU  thiie 
not  as  tlie  result  of  some  abstmet  consideration  of  the  Issue  as  a  merely  aca- 
d(»nile  legislative  exercise  In  the  wake  <»f  the  Urmzhnrif  decision,  Imt  iMM'ause 
newsmen  have,  in  fjict,  been  g(dng  to  Jail  i*ather  than  violate  their  canon  of  ethics 
by  disclosing  confidci It ial  sources  and  infornnition. 

A  Ircrge  and  significant  enough  poitlon  of  newsmen  will  l)e  unable  to  honor  any 
legislative  comma ndnu'nt  to  vi(;iate  the  ethics  of  their  jirofession,  ju<t  as  thoy 
are  proving  unable  In  k^mmI  conscience  to  honor  the' judicial  comnnuuUnents  to 
do  so. 

It  is  the  view,  ind(>ed,  of  several  of  niy  Hberal  colleagues,  and  of  nt  least  one 
I>owerfnl,  liiieral  pnblisliing  entennise  in  the  conntry,  that  tbe  only  efr<*etlve 
ininiedinte  recourse  is  for  newsmen  In  lar^e  droves  to  go  to  jail.  This  lufluentbil 
])Ublishing  entenirise,  and  perhaps  son^e  others  In  the  media,  prefer  that  (*on- 
Ki'csK  wot  act,  fearing  that  the  Inevitable  legislative  compromises  >vbb'h  are  rbe 
distinctive  feature  of  our  process  can  prodmv  notliiiig  less  than  a  weak  bill,  full 
of  (pmliacations  and  loopholes,  that  would  render  It  worse  than  no  h^glsbition 
n I  alb  I  think  that  view  is  wrong. 

1  think  it  is  wrong,  first  of  all,  because  I  think  it  underestimates  tlie  coneern 
(»f  MemlH;i*s  with  the  possible  imimirment  of  the  public's  right  to  know.  l*rneti- 
eally  .siienking,  it  nnderesti unites  ^tlie  responsiveness  of  ]^Iendiers  in  senernl.  It  la 
perliaps  a  isjor  exf«niplo,  but  it  onglit  to  provide  >  some  c^inadejice  t(j  recall  the  sisse 
(»f  the  vote  In  each  b«)dy  for  enactment  of  legislatton  granting  cennln  newsjMpers 
innnnnlty  from  the  antitrust  Ipws  under  the  Falling  Xewsimper  Act.  I  ca^mot 
lielfeve  tlnit  we  in  the  CN/ngWs-i  >^ill  do  less  hy  way  of  protecting  tbe  pubUe*s 
right  to  information,  by  a  similar  oV(»r\vhelmlng  margin,  than  we  did  for  protect- 
ing the  publlslier^s  right  to  entrr  into  c*ei*tain  othenvlse  illegal  commercial  veii- 
tures,  which  lnd<*cd  had,  as  one  jtPi>ect  of  <air  motive,  the  presentation  a  variety 
of  information  nvailalde  to  tlie  public. 

.  finally,  I  think  the  public  now  understands  the  issue  posed  as  a  re^nh  of  the 
willingness  of  newsmen  to  go  to  jail  rather  than  violate  tlieir  professional  con- 
science, if  one  places  faith  in  Uie  findings  of  the  Gallup  Poll  last  Deceniber  whldi 
showetl  that  57  per  cent  of  tlie  national  samirie  believed  a  reporter  on;rIit  not  to 
lie  iv(]uired  to  reveal  to  a  c(mrt  lil<?  cimfldentlal  sources  of  information.  Of  college 
graduates,  fiS  percent  l?ielieved  it.  I  confess  I  was  one  of  those  in  the  period  lend- 
liijLr  np  to  the  recimt  presidential  e](K*tion  who  had  no  faith  in  the  findings  of 
l>r.  Gallup.  In  the  wake  of  that  election.  I  find  I  am  able  to  give  a  gi-eat  deal  of 
erwlenee  to  the  r)ec<»miK»r  poll  on  tlie  right  of  newsmen  to  protect  confidential 
sources. 
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One  lloe(l^«  only  U\  roviow  the  scope  jiml  vari(»*y  of  cnsos  involvinp:  nowsiiion 
nmv  under  snbpten II  l),v  v«rlf>iis  eoiirfK  prnnd  jnn<'s.  nnd  otlier  lir«lies  to  nppro- 
cinte  the  fn{iHt,v  of  enacHiiK  n  qniiliflert  liill  tiint  would  not  rontinuo  to  result  in 
sl^inlSeant  iniiiiljer.s  of  nevvsnK^n  finding  it  necessiiry  tf)  pi  to  jjiil  ratlier  than 
violate  tlu»lr  etliirs  hy  pr<ivhljiijr  infchnaatiiai  In  Uiose  areas  w}ieri»  \Vf  inlirht 
establish  qinilificathais, 

rredic'tahly.  as  I  will  seek  (u  ilenif»ns1  raf*»  in  a  ljit;*r  poriiun  nf  tliis  stalenient. 
t.ln>KH  <pnilllicpitf(aiK  will  he  fnrlher  stn^trln-d  liy  tinuvand  pracfiee  and  jn<lieial 
interpretation,  if  not  l)y  the  Cou^ress  itself  Initially,  nntll  tlie  innnl)er  nf  news- 
men so  eouipelled  and  so  inipris  niod  will  int^rertse,  and  nnlH.  nllinintiOy.  after 
uineh  bitterness  and  social  strife,  and  nnn;}i  inipalraient  U\  tht»  pnitlic.  the  ^-on- 
tmversy  :nid  the  prol>lein  will  lie  Ijaek  witli  ns  and  we  will  affain  tinil  ourselves 
where  >vo  are  today,  namely,  faced  with  tlie  neeossity  of  enaetiiig  ahsf)ln(e  and 
uniinalilh'd  legislation. 

Tor  in  niakinia:  a  (pialineafion  of  any  kind,  (*on;rress  will  have  iilaml  a  lessfiu'd 
value  on  thnt  whieh  we  desire  to  prottHrt.  And  tlie  courts  will  sojueli  ont  tlioir 
own  pnrnllels  to  (nir  <pialitJr»ations  (nice  we  estalilisli  (n  law  that  exceptions  and 
qnaliticattlnns  are  nierittnions  in  one  inslamet*,  or  two  instances,  ur  tnree,  even 
thon^rh  we  were  se<^kina'  overall  I»y  tin*  tf>tMl  leuislation  to  imtleet  so  fnn(hiiiien<al 
a  value  as  the  li^ht  of  the  jmhiic  to  obtain  information  fnaii  a  free  press. 

If  one  liojtes  to  niiniinixe  the  oecnrreiiee  of  newi^aien  fjointf  to  jnll  thron;;h  jn'o- 
vidin;;  a  qimlitied  bill  as  opiKised  to  no  hill  at  nil,  T  submit  it  Is  n  forlorn  hoi»e. 
For  .sneh  riiialilicatlons  to  ncldeve  their  Intended  jnn'iioses  reladns  to  law  enforce- 
nient  or  N<mie  other  function,  they  innst  of  necessity  have  siifHcient  effect  and  he 
siifliciently  hrond  and  varied  so  as  to  almost  invariably  invite  ]n*oseention  nnd 
imprisonment  of  the  same  tyiio  we  witness  now. 

Moreover,  one  plnuslhlo  exemption  lie^ets  othei^s,  and  \m\\\\  iinictieally  and 
philo.sop]iically.  It  is  diflTicnlt  U\  find  a  ititlonah*  whielr  would  summon  one  two 
exce]itlons  of  narrow  or  little  effect  but  exclude  others  of  efpinl  merit  which 
would  have  so  Rreat  an  eflfect  as  to  destroy  the  iiieaiilnjj  of  the  prot<H;tion.  If  we 
are  to  include  only  exceptions  in  a  qualified  bll]  which  would  be  so  minor  as  to 
pres(>rve  tlie  privilege  wltiiont  defeating  Its  imrpose,  wiiy  Include  .sneh  Ineffectual 
exceptions?  If  we  ai*e  to  include  major  exceptions,  why  have  a  bill? 

The  list  of  plausible  exceptions  becomes  too  long.  If  we  are  to  except  wheiv  a 
newsman  has  Information  about  a  murder,  wiiy  not  for  information  about  heroin 
pushers?  If  an  exception  Is  to  be  made^for  civil  suits,  why  not  for  eases  where  a 
reporter  has  Information  relating  to  '^national  security'*?  Or  Information  rehiting 
to  any  other  vital  function  of  society?  And  once  we  have  excepted  from  the  bill 
those  areas  where  society  or  government  or  the  conrti;  or  legislatures  plausibly 
might  have  I'easonable  Interest  in  obtaining  confidential  newsgathering  Infrn-ina- 
tion,  there  Is  no  longer  any  area  vital  to  the  public's  right  to  know  wiierc  a 
reporter  can  function  in  a  free  and  unfettered  atmosphere,  and  there  is  no  longer 
a  function  even  worth  trying  to  protect  by  legislation  of  this  kind. 

Kaeh  i>er8on  who  brings  tii ought  to  bear  on  this  legislation  can  offer  his  own 
pluiL^ible  excei>tion  to  the  protection.  Eacli  exception  ims  surface  ineril.  The 
rationale  which  w^ould  justify  one  equally  justlfle^s  a  dozen  othei's.  But  we  lose 
sight  of  that  which  we  have  set  out  to  preserve  and  pn^tect — which  is  the  free 
flow  of  inforaiation  to  the  imhllc.  If  that  is.  worth  protecting  and  as  critical  and 
fundamental  as  we  believe  It  to  be  In  a  f i*ee  society,  we  must  resist  those  i!Xcoi>- 
tions  wliiclu  though  plausible  when  weighed  in  a  vacuum,  have  not  seemed  n*- 
<]ulre(}  in  our  piist  experience  In  all  the  yeai*s  wheii  ive  a.ssnmed  a  de  facto 
teetlou  of  coutidentlaUty  existed  alrc^ady,  and  which  would  weigh  the  bill  witlumt 
necessarily  accoinidishing  the  pun^o-^e  of  the  eveeptloris,  and  wliicli,  In  any  event, 
I  do  not  believe  an  understanding  of  reality  and  sense  of  halanec  would  lead  ns 
to  believe  are  really  i^cqnlred. 

However  carefully  drawji  or  intentionally  limited,  such  a  qualified  hill  will 
in  fact  increase  the  nuinlier  of  such  Imprison  men  ts.  For  ju.st  as  an  a  nay  of 
zealous  prosecutors,  grand  juries,  judges,  and  other  officials  poured  fort'i  from 
the  open  flooilgates  of  lirnnzhuro,  suddenly  aware  of  their  powers  in  relati^m  to 
the  i>ress,  so,  too,  qualified  legislation  would  represent  a  legislative  invitation 
to  vigorously  proceed  without  reservation  agaiiii^t  those  newsmen  falling  witliin 
the  necessarily  broad  categories  of  qualification.  The  niiiiiber  of  eases  would 
multiply.  The  number  of  newsmen  imprisoned  would  increase, 

SOCIAL  IMPI.ICATIONts; 

But  perhaps  the  greater  casualty  to  the  public  at  large  would  be  tlie  con- 
tinuing warfare  and  strife  over  this  issue  involving  the  new*s  profession  and 
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UiMSo  oU  whom  ihvy  rcpfirt  as  piihllc  ofJirials.  crcathijir  in  iIk'  cviniiMy  at  law» 
Hit-  apiK'aniiUMs  nnni  aud  clluiaie  of  a  war  of  r<'pn'i^-^i«'"  iit^i^'i^'^r  Uu*  iiu'ilia ;  if 
not  in  law  or  by  law,  at  lw»st  in  cliillinjif  belief.  Tin*  .slrifu  aii<]  aj;oiii/('<i  om- 
fiisum  would  coiitiuiic*  until  this  (iuestioii  of  contidfiiliulity  \vould  again  luivc  to 
hi}  init  buck  into  tliu  pcM'spectivo  in  wliieli  it  originally  existed,  back  in  the  tiuie 
wbcii  we  ijrocc'cdcd  us  a  .society  to  act  us  if  such  an  excmpUou  nnd  ri^ht  already 
did  exist  in  practice. 

The  eonfroutatiou  will  plague  us  bitterly  uuder  n  (lualitied  privile{?e  no  less 
than  in  the  ubsenee  of  any  le^fislatiou  at  nil ;  it  will  iJlague  our  society  as  bitterly 
as  it  will  affect  tliose  new.sajeu  actuully  s<?ut  behind  llic  prison  wadls ;  and  it 
will  phiKue  us  in  the  Congress.  *^Ior<>  importantly,  that  coiifronlathni  woidd  it.self 
impair  and  restrict  tlie  right  of  the  public  to  information  until  resolved,  and 
s!»alie  onr  public  faith  and  cimtidence  in  our  own  iiberlies  in  ways  which  we.  as  n 
society,  and  particularly '  right  now,  can  well  do  without  after  tliese  last  10 
years  4it  national  discord,  dissension  and  strife;  Thus,  perniiUing  the  emergence 
of  a  class  of  media  martyrs,  as  tlie  large  publishing  enterprise  earlier  referred 
to  suggests  as  the  only  acceptable  remedy,  alio  whig  newsmen  to  go  to  jail  in 
droves,  has  .scarcely  more  merit  for  society  than  for  rlie  newsman,  and  cerlainly 
not  a.s  a  gesture  of  anticipation  that  we  in  the  Congress  will  prove  unwilling  to 
find  a  more  secure  and  meaningful  remedy. 

As  tlie  ultmlate  recourse  of  a  free  press  attempliug  to  serve  a  free  society, 
it  may  have  great  merit.  And  1  sadly  have  no  doubt  it  will  come  to  ija ss  if  the 
Congress  either  fails  to  act  or  enacts  only  a  statute  that  is  qualified  and  not 
absolute.  For  whatever  the  qualificatious  written,  the  problem  of  conscience  for 
tlu»  newsman  remains,  Little,  still,  is  to  be  gained  at  this  pohit  from  the  stand- 
point of  the  news  profession  itself  by  using  the  last  resort  of  a  free  press  as  its 
lirst  resort  What  is  it  that  camiot  be  attempted  legislatively  now  that  martyrdom 
will  ac'jieve  later?  And  wiiei-e  would  such  a  cauipaigu  of  aronsing  public  concern 
lead  but  back  to  the  Congress  where  the  is.su e  is  already  presented?  And  is  either 
tl4o  Congress  or  the  media  really  ready  yet  to  consign  the  distinguished  former 
Majority  Leader  of  the  Unitwl  States  Senate,  the  Hon.  William  F.  Knowland, 
now*  publisher  of  the  Oakland  Tribune*,  to  prison  for  refusal  to  identify  sources 
of  i.n format! on  should  he  be  compelled  to  do  so,  and  as  he  has  indicated  lie 
would  not  do? 

I,  at  least,  am  not  prepared  to  conclude  that  Congress  is  not  yet  ready  to 
fulfill  Its  responsibilities  to  the  public  by  preserving  Us  right  to  tlie  free  flow  of 
information.  Should  I  misjudge  the  Congress  in  this  respect,  and  should  a 
qualified  bill  emerge  as  the  only  legislative  possibility,  the  media  still  has  the 
option  of  collectively  requesting  a  presidential  veto.  Should  the  bill  still  be 
enacted,  it  retains  the  final  option  of  doing  what  it  wishes  to  do  now — allow  its 
reporters  to  go  to  jail  in  droves,  something,  clearly,  they  are  individually  prepared 
to  do  in  any  ca.se — hoping  that  as  a  consequence  the  public  might  better  undei*- 
stand  the  issue  and  bring  its  weight  to  bear  in  behalf  of  its  o\vi\  right  of  access 
to  inforuiatiou, 

THE  DIVIDED  COURT 

'-Chere  is  a  corollary  view  to  the  scenario  envisaged  by  tliose  who  believe  no 
bill  at  all  and  widespread  jailing  of  newsiiien  might  be  preferable  to  euactmeufc 
of  a  qualified  statute.  It  is  that  the  Court  is  so  closely  divided  on  the  issue,  by  a 
5-to-4  vote,  that  the  arousal  of  passions  over  a  threat  to  press  liberty  which 
might  result  from  widespread  iniprbsomuent  newsmen  might  change  the 
climate  in  which  the  Court  might  then  have  occasion  to  reconsider  its  opinion. 
.Tustlce  Powell  is  thought  of  as  the  swing  justice  in  this  long-range  iioi>e.  It 
is  imagined  that  the  result  on  a  reconsideration  of  the  issue  might  be  dilTcrent. 

This  is  a  view  I  think  those  who  enJertaiu  it  would  do  well  not  to  entertaiii, 
and  which  a  careful  reading  of  the  dis.senting  as  well  as  the  majority  opinions  in 
Brunzhurff  ought  to  quickly  dispel.  The  dissenting  opinion  written  b.^  Justice 
Stewart  and  joined  in  by  Justices  Breiinan  and  Marshall  offers  no  more  hope  of 
an  early  construction  of  the  First  Ainendnieut  to  permit  an  absolntti  exempt i<ni 
for  the  purpose  of  preserving  confidentiality  of  news  sources  than  does  thfr 
majority  opiJiion  written  by  Justice  WJJdte. 

Tlie  division  in  the  Court,  broadly  stated,  is  between  tliose  in  the  majority  who 
believe  not  even  a  qualified  privilogc  exists  in  the  instant  cases  by  virttio  of 
the  First  Amendment,  and  those  in  th?^  minority  w^ho  believe  a  qualifled—hnt  not 
an  absolute — exemption  sliotild  be  recog.nized,  with  Justice  Douglfis  alone  arguing 
for  the  existence  of  au  absolute  privHoge  as  being  required  by  the  First 
Amendment 
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In  terms  of  affording  an  absolute  privilege,  the  division  on  the  Court  is  In 
actuality,  therefore,  eight  to  one— not  five  to  four, 

aioreover,  tlie  fype  of  qualified  privilege  urged  by  Jiistices  Stewart,  Breinian 
and  3IarshaU,  as  spelled  ont  iu  tlie  dissenting  opinion,  provides  no  grounds  for 
encouragement  to  those  wlio  hope  for  an  early  or  even  eventual  shift  In  opinion 
on  the  Court  and  prefer  to  await  .such  an  eventuality  rather  than  trust  the  will 
of  Congress  iu  this  matter. 

For  the  qualifications  those  in  the  dissent  on  the  Court  would  Impose  require 
the  government  to  show  "there  is  probable  cause  to  believe  that  the  newsnmn  lm« 
information  which  is  clearly  relevant  to  a  specific  probable  violation  of  law,*'  tliat 
it  "doinonstrate  that  the  information  souglit  cannot  be  obtained  by  alternativt' 
means  less  destructive  of  First  Amendment  rights,'*  and  that  it  "demonstrate 
a  compelling  and  overriding  interest  in  the  information." 

These  wore  the  very  tests  applied  by  Uie  Court  of  Appeals  for  the  Ninth 
Circuit  in  Caldtvcll  and  overturned  in  the  majority  opinion  ot  the  Supreme  Court. 
They  are  the  same  tests  applied  in  s;ome  of  the  qualified  legislation  iwudlng  in 
Con;3:Tess  to  wbicli  the  media  riglitfully  exhllilts  gross  apprenhension.  Even  in  the 
Supreme  Court  dissent,  the  caveat  is  added:  '*This  is  not  to  .say  that  a  errand 
jury  could  iiot  issue  a  sulipoena  imtil  sncli  a  showing  were  made  ,  . 

Tims,  for  the  news  profession,  even  the  minorify's  test,  if  adopted  by  the 
raa.i()Pity  of  the  Court  and  implemented,  oflters  no  comfort.  For  in  any  serious 
iiKpiiry  by  a  grand  jury,  public  prosecutor  or  other  agency  which  is  imt  i\ierely 
f  ih'olons  or  designed  to  harrass,  the  elements  required  by  the  test  might  reason- 
ably  be  found  to  be  virtually  always  jvrosojit  and  therefore  applicable  to  tlie 
cn,ses  involving  newsmen  which  are  the  cause  of  our  consideration  of  legislation 
in  tlie  first  l>lace,  and  which  cases  have  already  .sorely  demonstrated  the  crying 
need  for  action  to  preserve  the  free  flow  of  infornmtion  to  the  public. 

The  criteria  of  the  qualifications  that  even  those  in  the  mhiority  on  the  Court 
would  impose  are  in  reality  so  broad  as.  to  be  almost  self-fulfilling.  Assuming  a 
newsnmn,  relying  on  a  confidential  .source,  writes  a  story  bringing  to*  liglit  a 
previously  unknown  illegal  activity,  the  knowledge  of  wliich  is  limited  to  per- 
haps the  confidential  source  and  those  persons  perpetrating  the  illegality,  the 
fiilfillment  of  the  minority's  test  would  almost  fiow  fr<mi  mere  publication  itself 
of  the  news  story  under  the  reporter's  by-line. 

Thus,  publication  of  the  story  would  be  sufileient  to  demonstrate  the  reporter 
**has  information  which  is  clearly  relevant  to  a  specific  probable  violation  of  the 
law.'*  Existence  of  only  a  single,  unidentified  confidential  sourf*e  as  the  initial 
basis  fen*  the  story  pointing  to  wrongdoing  might  be  suflicient  to  warrant  the  con- 
clusion that  the  information  sought  by  the  government  "cannot  be  obtained  l»y 
alternative  means."  And  the  possible  illegality  s\iggested  in  the  news  story  itself 
surely  is  suffleient,  as  the  Court  iield  it  to  be  in  CaldtoeUt  to  "demonstrate  a  cotn- 
pelling  and  overriding  Interest  in  the  information"  on  the  part  of  law  enforce- 
ment agencies. 

Moreover,  and  of  critical  importance*  only  the  goverinwent  can  really  know 
what  "alternative  mean.s"  might  or  might  not  be  available  to  it,  or  whether  it  is 
acting  ont  of  geuidne  necessity  or  mere  convenience.  The  reporter,  moving  to 
.quash,  is  in  t3ie  dark.  The  judge  is  in  the  dark, 

Tiint  the  continuation  or  even  exacerbation  of  the  problem  vve  are  considerijig 
with  i-espcct  to  confidentiality  would  remain  inherent  and  unresolved,  even  with 
the  granting  of  a  conditional  privilege  such  as  spejled  out  in  the  di,ssent,  was 
well  recognized  and  stated  by  Justice  White  in  the  majority  opinion,  as  follows: 

"Presumably,  such  a  rule  would  reduce  the  instances  In  which  reportei^s  could 
l)e  required  to  appear,  but  predicting  in  advance  when  and  in  what  circumstances 
they  oould  be  comi)ellcd  to  do  so  would  be  difficult.  Such  a  idle  would  also  have 
implications  for  the  issuance  of  compulsory  process  to  reporters  nt  civil  and 
criniimU  trials  and  at  legislative  hearings.  If  newsmen's  confidential  sources  are 
as  sensitive  as  they  are  claimed  to  be,  th€f 'prospect  of  being  unmasked  whenever 
a  judge  determines  the  situation  justifies  it  is  hardly  a  .satisfactory  .solution  to 
the  problem.  For  them,  it  would  api^ear  that  only  an  absolute  privilege  would 
snfiiee, 

«  Hi  «  Hi        '  «  *    .  ^ 

*'lu  each  instance  where  a  reporter  is  subpoenaed  to  testify,  the  courts  would 
also  be  embroiled  in  preliminary  factual  and  legal  determinations  with  re.spect  to 
whetlier  the  proper  predicate  had  been  laid  for  the  reporters'  appearance :  Is  there 
proliable  cause  to  believe  a  crime  has  been  committed?  Is  it  likely  the  reporter 
has  useful  information  gained  in  confidence?  Could  the  grand  jury  obtain  the 
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iiiforinaUon  elsewhere?  Is  the  official  interest  sufficient  to  outweigh  the  claimed 

*'TJiu.s  in  the  end,  by  considering  whetlier  enforcement  of  a  particular  law 
served  a  •*conipeUlng"  governmental  interest,  the  courts  would  be  inextricably 
involved  in  distinguishing  between  the  value  of  enforcing  different  criminal 
Inws.  By  requiring  testimony  from  a  reporter  in  investigations  Involving  some 
<Tlmes  but  not  others,  they  would  be  making  a  value  judgment  which  a  legisla- 
ture has  declined  to  make,  since  in  each  case  the  criminal  law  involved  would 
n»present  a  considered  legislative  judgment,  not  ciinstitutionnlly  siisiject,  of  what 
t'(in(hiet  is  liable  to  criminal  in-osecutlon.  Tlie  task  of- judges,  like  other  officials 
outside  tlie  legislative  branch,  is  not  to  make  tlie  law  but  to  uphold  it  in  accord- 
anrt*  with  their  oatlis" 

What  the  concurring  opinion  of  Justice  Powell  offers,  considered  in  tlic  light  of 
a  5-to-4  opinion,  is  an  expression  that  mmc  Fli'st  Aiiienduient  right  attaches  to 
the  gtitlieriiig  of  news  and  that  state  and  federal  authorities  are  not  free  to 
"annex"  the  news  media  us  "an  investigative  arm  of  government.*'  But  as  tlie 
eoncnrring  oj anion  would  seem  to  make  cle;ir.  Justice  Powell  awaits  eases  iji- 
volving  wholesale  "harassment  of  newsmen"  or  grand  jury  investigations  that 
jue  being  conducted  in  "bad  faith"  to  move  any  fnrtlier.  The  sentiment,  while 
offeiiJig  somelhing,  really  does  not  address  the  present  situation  or  offer  any 
remedy.  For  the  cases  which  have  raised  the  issue  to  our  attention  almost  ex- 
clusively involve  those  in  which  public  officials  Jiave  proceeded  ii)  good  faith 
and,  Quite  legitimately  from  tlieir  viewpoint  and  the  ends  of  law  enforcement 
lo  bt>  served,  to  seek  sncli  information  from  news  sources. 

It  is  worth  pausing  to  reflect  that  in  the  one  case  of  notoriety  in  which  such 
harassment  may  have  occurred  and  such  "bad  faith'*  been  present,  that  of  the 
Caldwell  ease.  Justice  Powell  did  not  see  it,  and  the  majority  found  no  bar  to 
an  open-ended  Jishing  expedition  among  Oaklweirs  notes  and  tapes,,  in  the 
process  striking  down  the  test  urged  iu  the  dissent  and  which  in  fact  had  been 
a  PI  (lied  by  the  apijellate  court  which  ruled  in  Caldwell's  favor. 

In  suAi,  those  who  prefer  to  hope  that  a  changed  din^ate  might  i)roduce  a  re- 
verse decision  by  tJie  Supreme  Court,  and  those  in  the  media  who  therefore  wish 
to  forego  the  risk  of  a  aualiiied  privilege  emerging  from  the  Congress  instead  of 
an  absolute  one,  have  little  to  look  forwaivl  If-,  in  my  ophiion.  At  best,  after  a 
decade  of  pxiblic  dissension  and  the  jailing  of  innumerable  reporters,  they  might 
obtain  from  the  Court,  at  most,  the  same  (lualifled  privilege  they  are  fearful  of 
obtaining  from  Congress. 

C0NGKf:SS  IS  OTS'LY  JJECOUUSK 

If  there  is  to  be  an  absolute  privilege,  as  I  believe  there  must  be  and  as  the 
news  pmfession  obviously  feeis  there  must  be,  it  is  only  from  this  Congress,  and 
not  from  tlie  Court,  I  subniit,  that  an  absolute  privilege  can  practically  be  ob- 
tained, whetljer  now  or  later*  Moreover,  I  believe  it  can  be  obtained  now,  because 
I  believe  the  public  necessity  for  it  can  be  overwhelmingly  d enionstra ted,  and  be- 
cause I  have  some  faith  in  my  colleagues  on  issues  of  overriding  bipartisan  con- 
cern Involving  the  structure  itself  of  our  free  society  a'ld  its  balances. 

It  should  be  eQually  apparent  that  the  view  lieM  by  some  that  Congress  ought 
not  to  enact  legislation  because,  '  What  Congress  gives,  Congress  can  later  take 
away,"  is  not  a  view  that  offers  any  constructive  hope  of  remedy  for  the  situation 
that  presently  exists,  eltlier  now  or  at  any  point  in  «lio  determinable  future  given 
the  8-to-l  character  of  the  opinions  which  were  banded  down  by  the  Court  on  the 
question  of  an  ab.s61ute  privilege. 

To  argue  that  Congress  ougiit  not  to  be  invited  now  to  enact  even  an  absolute 
privilege  because  it  may  at  some  point  in  the  future  qualify  it  is  a  futile  and 
.self-defeating  exercise,  it  seems  to  me,  which  leaves  us  w?*^b  no  cmistructive  sola- 
tion  at  all  to  the  problem  that  exists.  It  may  well  be  th«*b  It  wiil  take  "eternal 
vigilance**  to  presence  an  absolute  privilege  if  it  is  enacted  now.  But  I  suggest 
that  what  may  be  lacking  now  is  ''present  vigilance." 

At  the  same  time,  tlie  fact  that  Congiess  ean  later  modify  and  alter  its  work 
iu  an  argument,  I  l>elieve,  for  Congress  to  begin  initially  in  legislating  on  this 
historic  Qaiestlon  by  enacting  the  strongest,  not  tlie  weakest  protection.  To  eimct 
an  absolute  protection  now  would  be  most  in  keeping  with  the  spirit  of  the  First 
Amend?rent  we  have  so  zealously  safe-guarded  hlstor:'*ally.  If  experience  i>roves 
there  really  is  a  need  to  include  exceptions  to  the  privilege  which  have  not  ap- 
peared to  be  required  iu  the  past  even  when  a  protection  of  coulidentiality  was 
honoi*ed  in  practice,  we  ean  later  amend.  But  why  begin  tlie  effort  to  preserve  a 
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IVce  fio>v  of  information,  now  threafened,  hy  owiicthig  the  most  foohlo  iirotectioJi 
iji  t'onswiueiiee  of  oiii'  eoJieerii  over  tho  a.ssnult  on  the  s]»ii-it  of  tlio  First  Aiiiend- 
iDCDl  ?  To  Oiinct  le:^.s  than  clear  and  linn  ],)roti>ction  while  maiutainiiii?  tliut  wo 
caiL  always,  later,  restore  more  freedom  ami  more  of  wliat  w;is  lost  in  JU'unzhurg 
u  we  wish,  i.s  to  fnmlamoji tally  uii.siimlerstajul  freedom  itself  1  helieve, 
1'lke  future  i.s  never  tlic  lime  to  ensure  freed<nn. 

I'aBl:  ex  lie  I' i  once  with  honoring  eonruiential  iiPWK5?iithering  relationship.s  lias 
M:iveu  no  .siioii  comiieilinj^  ??rouni].s  for  appivlion.sion  «is  seeiiis  tn  suddenly  exist, 
nor  does  it  fullill  the  more  cri-ative  fears  now  sinnuioned  by  imai^inatlve  hy- 
l)0theses  that  mdess  we  maUe  innumerable  exceptions  to  a  privilej^'e,  reporters 
will  not  tell  ns  about  inuninent  mieiear  attack  as  learned  from  a  eontideniial 
source;  that  imioeent  men  will  i^a  to  the  iLfa.s  ehamljer  while  reporters  stay 
silent;  that  Mnfiii  chieftains  \\\\\  begin  writing!:  boMkj?  to  obtain  the  privilege  rroiii 
testify  lug  (in  addition  to  the  Fiftli  Amendment  privilege)  and  that  ait  other 
manner  of  horror  to  Nociety  will  occur.  KxpeHence  has  been  the  oi>iiosite.  An 
unfettered  press  has  instend  functioned  to  positively  preserve  and  safe^^uard  all 
the  other  values  of  onr  society. 

In  appvoaeliing  it«  historic  work,  Congre.ss  slumld  err  on  the  side  of  preserving 
that  wliich  v\e  have  known  ajid  that  wliieli  has  \vork(Hl,  and  err  on  the  side  of 
j>roserviiig  liberty — not  on  the  side  of  diniinishiuia:  it  in  ways  tiiat  conld  represent 
a  loss  forever. 

This  is  perhaps  the  appropriate  place  to  clearly  indicate  that  it  is  a  proldem 
for  l'(»usress  to  face  as  ninoh  or  more  than  the  media.  It  is  obviously  niuler- 
stanUable  that  ^vith  the  iniiirisoument  of  reporters,  the  media  is  iunnediately 
eonoei-nwl  and  affected  in  the  juost  extreme  way.  As  professional  newsmen  con- 
cerned professionally  with  getting,'  inform.itiou  to  the  public,  it  is  equally  luuler- 
st amiable  that  the  media  wishes  to  find  appropriate  means  to  continue  to 
guarantee  their  capueity  to  do  so. 

But,  in  tlie  Jhial  anulysi.s,  it  is  not,  as  they  recognize,  their  rigli'ts  individually 
that  are  of  paramount  puldic  interes*-,  but.  tlie  right  of  the  public  itsell!  to  the 
continxie<l  free  ilow  of  infonuation.  It  is  therefore  peculiarly  up  to  those  of  us  in 
the  Congress,  as  constitutional  guarantors  of  liberty,  to  act  in  behalf  of  the  public 
right:  to  information  whether  certain  elements  in  tlie  press  think  it  to  be  untimely 
ill  a  political  sense,  misguided  in  a  legislative  sense,  unnecessary  in  a  constitu- 
tional sense,  or  in  any  specific  fonn,  undesirable  in  u  substantive  sense. 

The  same  answer  addresses  it.self,  I  believe,  to  the  reservation  expressed  by 
soine  Members  of  Congress  that  Ave  ought  not  to  act  when  the  media  itself  is 
divided  over  the  desirability  of  legislation  and  when  a  consensus  as  to  the  par- 
ticular fonn  of  legislati<ni  among  those  who  do  favor  it  has  not  yet  emerged. 

In  the  last  niojdh,  I  believe  ii  consensus  has  in  fact  begun  to  emerge  nud  that 
it  is  behind  the  effort  to  enact  absolute,  umiualitied  legislation.  The  American 
^>ociety  of  Newspaper  Editors,  wliich  liad  previously  regarded  tiie  prospect  dubi- 
{)usJy,  has  310W  moved  to  sni)port  enactJuojit  of  an  nnrjualiiied  pj-ivilcge.  Similarly, 
Sigma  Delta  Chi,  along  with  spokesmen  for  the  electronic  news  media  and  Dr. 
Frank  Stanton  of  CBS,  and  juany  others,  have  now  called  of  enactment  of  the 
.strongest  bill  possible.  I  believe  tiiis  shift  will  continue  and  that  the  consensus 
will  become  even  greater. 

liufc  whether  it  does  or  not,  the  answer  must  still  be  that  such  a  consensus  is 
not  relevant  to  the  fulfillment  of  our  responsibilities  in  tlie  Congress,  on  whom 
falls  the  rorjuirement  of  moving  now  to  protect  tile  right  of  the  public  to  the  free 
iiow  of  information.  That  is  the  compelling  and  transcendent  Jioed  we  inust  now 
act  to  guarantee  as  coeipuil  custodians  of  liberty,  whether  certain  large  publishers 
i-isG  to  the  challenge  threateniiig  this  public  right  as  quickly  and  clearly  as  one 
might  wish  or  not.  And  I  am  not  persuaded  that  certain  large  publishing  ventures 
and  media  corporations  have  responded,  at  least  initially,  as  courageously  as  we 
might  have  wi.slied  or  expected,  or  even  as  have  IJiose  individual  newsmen  who 
chose  jail  rather  than  violate  their  coiLscieuce  and  canon  of  ethics. 

It  is  perhaps  understandable  that  the  attorneys  in  the  Branshurg  and  Caiawcll 
cases  before  tiie  Supreme  Court  did  not  even  raise  th.i  issue  of  an  absolute  pro- 
tection afforded  by  the  First  Amendment,  though  lu-lefs  filed  by  the  American 
Society  of  Newspaper  Editors  and  others  did  make  t'-^e  case  It  is  understandably 
inciuubent  on  an  attorney,  nevertheless,  to  raise  that  defense  \vhich  best  accom- 
modates itself  to  those  areas  of  ease  la:v  offering  liope  for  the  most  favorable 
possible  verdict  on  behalf  of  clients  who  are  threatviued  witii  imprisonment  Less 
understandable  has  l)een  tliG  appalling  timidity  wllb  which  the  editorial  boards 
of  certain  large  newspapers  have  i«acted,  a  .timidity  exhibited,  oddly,  by  some  of 
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our  most  powort'iil,  iiiosl  wealthy  uiiil  niosl  ostensibly  liberal  ini!»lishiii!r  vouliii-os, 
i-jirlior  than  by  Uio  countless  inetliinn-simU  less  iiowei't'iil  and  I're^iiunnbly  less 
lihenil  of  oiir  diiWy  and  weekly  iie\vsi>ai>er5  tlironghout  the  (rountry.  Wliatever 
the  expbiuat'Oii  niny  be  for  Uie  (liviM\se  resiioiise  on  the  part  of  the  nieiliu,  i(  is 
.siiiiil.irly  irrelevant  to  nin-  resjjonNibilitie.s.  It  is  t'ov  ii«  in  llie  Congress  to  preserve 
jiiul  i>-.-otect  the  free  Ihnv  of  infornuition  ami  tlie  lilierties  of  onr  iieojilc  whether 
^}jase  in  the  nnuUa  nro  slow  oi-  quick  to  Jiiovc  to  jirotot't  those  same  liberties, 
whether  they  sire  ilivideil  or  tOf?ether  in  juirsuit  of  the  renieily. 

in  UnUy  un<]erstanilini^'  our  respoji.siljiJity  itnd  the  public  iiml  that  impels  en- 
nctinerit  of  an  ai)S()lute  privilege,  I  tlilnU  we  woiiUi  do  well  to  ask  the  .significance 
tu  1)0  aitaelieii  in  tlie  event  we  do  not  do  so  and  the  i»r.Mctieal  result  proves  to  he 
other  tlian  the  fenrs  to  which  I  brive  given  voice. 

Alteni:itive  ]>ossii)iHties  do  exist  to  the  prosjicct  tliat  large  nHiul»er.s  of  onr 
newsmen  might  face  the  tlireat  of  iniprisonuient. 

I)IMI^'^SlIED  NEWS 

One  aUernative  is  that  they  will  not  hi  fact  end  up  in  prison.  Perhaps  large 
iinnibers  may  comply  with  the  mandates  of  the  iavv  and  public  ngencies  and 
reveal  conlidential  news  sources  which,  in  time,  will  dry  up,  eea.se  t:»  exist,  or 
ollierwise  become  unavailable  I'or  the  enlightenment  of  the  public.  Or  newsaicn 
may  simply  avoid  the  choice  imposed  between  thoir  cojiseience  and  the  law  by  no 
Irnger  undertaking  the  vigorous  and  robust  investigative  role  Wiey  h.-ive  in  the 
p:.»st.  Or  sources  themselves  may  determine  the  issue  by  no  longer  making  in- 
I'urmal  iou  available  to  the  press.  Most  likely,  all  these  eventualities  will  occur  in 
combination. 

Under  any  of  these  alternatives,  the  public  loses — ^iierliaps  far  more  than  if  onr 
prison.s',  in  i.'act,  licciime  lilJed  with  newsmen  wJjo,  at  least,  jierfonnod  the  func- 
tion of  continuing  to  get  information  to  the  public  on  their  way  to  jail,  and  even 
as  their  yet-un jailed  fellow  reporters  continued  to  perform  tliis  vitai  tunetion,  if 
ill  ever  dwindling  numbers. 

If  the  prcspect  of  filling  our  jails  with  newsmen  is  properly  thought  to  have 
a  ••chilling  effect"  on  freedom  of  the  press,  tlie  absence  of  newsmen  from  those 
.same  jails  in  compliance  with  wiiolesale  summonses  to  produce  confidential  in- 
formation migJit  properly  mark  a  permeating  narcosis  in  the  stream  of  informa- 
tion couseiousness  to  the  public,  a  paU  and  slumber  tiiat  would  iiose  a  danger  to 
onr  liberties  of  immeasurable  extent 

For  we  in  the  public  would  no  longer  Know,  after  a  time,  wiu\t  and  liow  much 
we  did  not  know.  It  is  sufficient  to  Illustrate  the  case  to  note  how^  little  w^e  mi  tlie 
Congress  knew  for  years  about  our  growing  involvement  in  Southeast  Asia,  and 
.stiJl  do  not  know.  Not  until  publication  of  the  Pentagon  Papers  did  we  begin  to 
Kuspeet  the  e^itent  of  tlie  oflicial  uilsinfoiiiiation  that  liad  been  given  us  and  the 
extent  of  our  own  ignorance,  step  by  step,  as  w^e  Iielped  contribute  blindly  towards 
the  creation  of  that  tragedy.  The  result  of  wholesale  termination  of  investigative 
reporting  would  be,  doiuesticalJy,  to  plunge  us  all  into  the  .same  dark  Jgnoranoe 
over  our  own  public  affairs  at  home,  be  it  in  tlie  Nation's  capital  or  in  the  small 
towns  and  villnges  across  this  country;  while  those  in  power  and  v.^ith  o/iicial 
responsibilities  retreated  further  and  further  from  uccountabllitv;  and  public 
policies,  increasingly  forged  by  a  few,  uukuowu  to  the  liiai.y,  profoundly  shaped 
and  determined  our  lives  at  home  and  shaded  ti^c  future  of  liberty  for  generations. 

Asloug  as  newsmen  continue  tn  go  tO]  jail,  wo  will  at  least  know  what  we  would 
Imve  lost  had  they  not  done  .so.  At  the  mouieut  tUey,  in  compliance  with  our  fail- 
^  ure  to  enact  nnything  less  than  an  absolute  privilege,  stop  going  to  jail— either 
because  their  sources  no  longer  exist  or  because  they  choose  the  laA^  over  their 
.  conscience — at  that  moment  we  begin  to  descend  together  as  a  .society  into  the 
vacuum  of  powerlossness  at  homo  to  match  the  powerlessucss  we  have  exper- 
ienced in  trying  to  extricate  ourselves  abroad. 

While  some  newsmen  juigiit  comply  with  the  mandates  of  the  law%  there  is 
little  doubt  that  nmny  others  will,  in  fact,  go  to  jail.  The  canon  of  ethics  enacted 
by  the  American  New.spai)er  Guild  in  1934  read.s  as  follow.s:  '*T]iat  new.spaper- 
men  shall  refuse  to  reveal  confidences  or  disclose  souiAes  of  conflrtential  iuforma- 
tioii  in  court  of  before  other  judicial  or  investigatory  bodi<^s,  and  that  the  news- 
paperman's duty  to  keep  confidenees  shall  include  tliose  lie  shared  with  one 
employer  after  he  has  clianged  his  employment." 

The  final  remaining  alternative  is  perhaps  tlie  most  fearful  of  all.  It  la  that,  in 
any  event,  we  will  prove  not  to  care. 
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TYi»K«  OF  INFOHMATION 

It  is  liocessarv.  I  thiisU,  tlwit  wv  all  fully  iinderstuiul  tho  scopo  af  tli(»  kind  of 
public  iiiforumtieii  wo  are  lalkin^c  nhont  which  is  at  «tuko  hi  our  conKi(hM'nth>u  of 
lepishitive  reuit^ies,  as  wW.l  us  in  our  appreeifitlou  of  tho  broader  social  imi»li ca- 
tions which  would  rosult  from  oiir  failure  to  enact  ahh'olute  protection  of  coiiti- 
deiitial  iiewsjrn thorium  relationships  and  activities. 

The  ftjM owing  Knuiniar>%  compiled  tln:jiiit;h  the  enorKPtie  and  exhaustive  cfforJs 
of  my  distingiij>lUMl  coHeai^uo  in  the  other  body.  Senator  Alan  Cranston,  la  wortli 
Inserting  even  in  tills  already  len)y:thy ^statement  at  this  point  because  of  its  ex- 
treme importance  and  direct  bearing  on  these  questions.  Senator  Cranston,  who 
has  spoHhon^l  iii  the  Senate  the  same  legislation  I  have  iutroduced  in  the  House 
in  behalf  of  an  absolute  privil^e,  has  compiled  tlie  information  in  an  effort  to 
illustrate  the  Idnds  f>f  stories  hivestigative  roiwrters  write  or  broadcast,  the  re- 
sults of  those  stories  and  rlie  true  lK*nefieiaries — the  public.  KA'X  Radio  in  Lof? 
.  Angeles,  explaining  that  luith  their  news  and  editorial  departments  rely  on  confi- 
dential sources,  lists  some  recent  editorials  which  they  say  would  not  have 
happened  without  a  ct)nlidential  tip  to  start  witli.  These  editorials  included : 

An  illegal  appointment  to  the  City  Plauniag  Comndssion. 

An  allrt'ed  iinauciul  iliuiihim  behind  tlie  IjOS  Angeles  Convention  Center. 

The  deiaii«  of  a  land  swap  that  .suggested !a  secret  deal  betwcH?u  city  hall 
and  an  oil  company, 

Tlie  unfair  and  illegal  destruction  of.a  park. 

The  exploitation  of  a  tribe  of  Indians  Ijy  wmue  judges,  lawyers  and  a  major 
bank. 

The  parking  ticket  mess  Hiat  Jails  innocent  people  in  Los  AiigeJes. 
The  beating  up  of  a  student  editor  by  the  VJCLA  student  body  president. 
Th(»  threats  made  against  police  officers  by  a  grimp  of  professors. 
The  .'U tempt  l>y  an  Assemljlyman  to  create  a  new  A.s.sembly  district  for 
one  of  his  friends. 

In  its  first  full  year  of  oiMjrailon,  the  Itoston  GJ^he'a  four-man  investigative 
teant  puhlisiied  reports  that  resulted,  anionir  other  things,  hi : 

119  indictments  against  27  ijeople.  Including  three  fon.ier  city  mayor  ^  njJ 
a  city  auditor ;  , 

Passage  of  legislation  requiring  the  State  Turnpike  Authority  to  put  aJf 
projects  out  for  competitlv  » bidding  j 

A  probe  of  scandalous  land  speculation  in  another  lilassachusetts  city  by 
the  District  Attorney's  office. 
Ncii>8day  conducted  a  three-year  investigation  and  ea^Obt-  of  secret  land  deals 
.  th  eastern  Long  Island  wliich  led  to  a  series  of  criminal  convictions,  discharges 
and  resignations  among  public  and  political  officeholders  in  the  area. 

The  recent  CBS  Special,  "The  Mexican  Connection,"  revealed  narcotics  smug- 
gling: practices  which  enabled  the  5:overnnient  to  more  effectively  curtail  those 
practices. 

Two  reporters  and  a  photographer  for  the  Phllcdelphia  Bulletin  exposed  col- 
lusion between  police  and  numbers  racket  operators. 

David  Bumham  oi  the  New  York  Timeft  exposed  "ivldespread  police  corruption 
in  that  city  and  initiated  the  present  department-wide  cleansing  of  criminal 
Influences. 

It  was  ne^  Jpaijer  stories  tJuit  produced  the  clues  that  led  to  arrests  iu  the 
Yablonski  murder  case. 

The  Riverside  (C^lif.)  Press-EntcrprUe  won  ti^e  Pulitzer  Prize  a  few  years 
ago  when  it  exposed  corruption  injh^^courts  In  connection  with  the  handling  of 
proi)erty  and  estates  of  n  local  Indian  tril>e. 

And  here  Is  a  five-year  record  of  revelations  of  vridespread  corruption  In  gov* 
ernment  by  t^ie  Los  Anoelea  Times,  revelations  whioh,  in  the  editors*-<nwj-words. 
"depended  heavily  on  the  trust  placed  In  Times  reporters  by  hundreds  of  news 
Bource.^a": 

In  1967y  an  investigation  v»f  a  proposed  World  Tra(?e  Center  on  Terminal 
Island  led  to  a  grand  jury  inquiry  and  the  Inciictment  of  four  commissioners. 

In  1068,  an  investigation  of  the  Reereatio/n  and  Parks  Commission  resulted 
in  the  indictment  and  conviction  of  a  commissioner. 

In  IOCS,  an  Investigation  of  the  Rapid  Transit  District  led  to  the  indict- 
ment of  two  men  who  had  arranged  the  sale  of  surplus  equipment  at  a  cut- 
rate  price.     ^  ^ 

In  1900.  an  investigation  disclosed  that  b.  Lob  An^reles  city  planning  com- 
missioner and  the  city  plannhig  director  had  Joined  a  group  of  developers  and 
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injd  boiiglit  iaiid  for  yjwulntivc  purposes  on  V\\i  site  of  m  proposed  airport  at 

In  VMMK  nil  invi'stif;ntiuM  (Usplnsod  irroffuliiritii's  \\)  llit>  I^'^^^ly  Kl(lj:e 
K>1;itos  dfvolopincnt  iiiuinced  by  Toarnstor  Vnion  poiision  fuiuls  in  the 
♦S;mtn  Monicu  Mounlniiis. 

In  li)71,  an  Investigation  di.selfKSCt^  wnste  niid  nilsninmigvinont  in  the  flf>- 
>vi(»pmunt  of  tlie  Queen  Mar.v  as  n  luflritiiiie  niuHeuiii. 

And  last  .linie.  nn  invt'Kti>;ntlon  diHcl'  ,ed  spmilntive  land  investn\  tts 
bnst'd  on  in»idc  information  by  Analieiin's  city  manager  and  public  works  di- 
1  vet  or  wbo  played  key  roles  In  planning  public  works  that  boosted  the  value 
oftlK'ir  property, 

KFE'KcT  or  soi:j?cks 

Simibirly,  it  is  vital  to  understand  the  chilling  effect  on  tho  ability  of  newsmen 
to  obtain  siu-b  stories  which  is  already  resulting  fvnm  the  absence  of  any 
fenianuitce  of  contUlcntinlity. 

Win  lam  Thomas,  Editor  ot  the  Los  AnrfcJcB  Times,  cited  just  one  such  instance 
in  a  rerent  speeoh  reprinted  in  liu?  newspaper  iJec.  24, 1UT2 : 

"After  li^^»rally  years  of  trying  to  Ihid  a  businessman  willing  to  tell  in  detail 
ho'.v  he  did  business  with  a  public  agency,  we  persuaded  one  to  do  so  as  a  pnliiic 
service.  Anonymously,  of  course,  for  he  wanted  to  tronlinue  to  be  a  businessman. 

••Two  weeks  ag(»,  long  after  this  story  was  publislied,  he  called  me  and  asked  if 
tltese  slta  ios  about  the  judges  and  newsmen's  sources  meant  lie  luced  the  danger 
of  retroactive  idontifiea tiou.  IJe  was  serious,  and  he  was  af  ra id. 

••l»o  .von  think  tliis  respectable  man,  and  othei-s  like  him  and  others  not  so 
resjiectable,  will  ever  tell  what  they  know  to  a  newspaiJer  againV  And  If  they 
don  I,  do  y<iu  think  that  you  will  ever  hear  through  any  other  avenue  what  It 
is  that  they  have  to  tell  youV 

"At  the  time  of  the  riots,  cau  you  imagine  the  people  of  AVatts  talking  frankly 
with  us  about  their  troubles  wItJi  tlie  police,  or  educators  talking  candldJy  about 
tiie  schools  there,  to  mention  only  a  few,  if  they  knew  we  might  be  forced  to 
publicly  identify  them?'' 

The  following  example  was  cited  in  an  article  by  Mark  R.  Arnold  cnrrled  in  the 
N  ational  Observer  of  Dec.  30,  1072:  "CBS  wanted  to  interview  a  'clieating 
welfare  mother  in  Atlanta  for  a  network  White  Paper  on  public  assistancte.  Pro- 
dneer  Ike  Kleinerman  agi*eed  to  disguise  her  voice  anO  appearance.  But  the 
woman,  fearing  prosecution,  demanded  a  pledge  that  the  network  would  not  di- 
vulge her  name  if  supoenaed  to  do  so.  Kieinenuan  called  CBS's  legal  counsel  In 
New  York  and  was  told  the  network  couldn't  guarantee  to  protect  the  witman'a 
identity.  The  interx'lew  was  cancelled.'* 

As  Tulitzer  Prize-winning  reporter  William  Jones  of  the  Chicago  Tribune 
iiotes:  ''Anonymity  is  essential.  It  is  frequently  the  first  question  asked  by 
a  potential  conlldential  source  in  the  first  telephone  conversation.  If  you  can't 
guarantee  it  you  will  probably  never  hear  from  the  source  again/' 

From  just  the  foregoing,  minor  sampling,  it  takes  little  imagination  to  realize 
and  appreciate  tlmt  the  variety  and  scope  of  public  information  subject  to  loss 
hi  a  climate  where  confldetial  sources  can  no  longer  be  protected  cuts  across 
virtually  every  other  Interest  of  a  fi'ee  society,  in  all  of  its  activities,  pnd  in 
which  the  need  to  know  and  to  possess  this  kind  of  Information  is  an  ab{M)lute 
re<juirement  to  remain  functioning  as  a  free  society. 

There  is  no  way  selectively  to  qualify  which  kinds  of  information  must  re- 
nmin  free  to  reach  the  public  under  pledges  of  confidentiality,  and  which  may  lie 
rtls))ensed  with  in  order  to  sen^e  some  other  public  purpose.  To  even  attempt  io 
draw  such  distinctions,  judicially  or  legislatively,  is  to  bring  down  the  whole 
structure,  which,  antithetically,  is  exactly  what  the  phrase  "free  flow  of  in- 
formation" means,  and  what  it  is. 

It  iu  for  tills  same  reason  that  Harvard  Law  Professor  Paul  Freund  was  moved 
to  observe  that :  ''It  is  Impossible  to  write  a-  qualified  newsman's  privilege*  Any 
(jna  I  j  fication  crea     loopholes  which  will  destroy  the  privilege.^* 

The  ambiguities  of  interpretation  and  application  alone  would  prove  endless 
and  destroy  the  privilege. 

As  Senator  Cranston  netted  in  hls^previous  testimony  before  the  sid)Cominittee : 
*xV  pending  Senate  bill  would  d^iy  the  protection  in  cases  where  there  is  *'a 
threat  to  human  life".  .  .  But  what  constitutes  a  threat  to  human  life?  Is 
bud  meat  sold  to  the  public  a  threat  to  human  life?'^ 

The  erosion  alone  of  successive  judicial  interpretations  would  prove  sufficient 
to  erase  the  meaning  of  any  privilege. 


It  was  sljMcd  wt'll.  I  think,  by  .TiihIico  DuivJ^s  in  liis  dissi^nl  in  tlio  linnizhnn/- 
■  Ctri  firdf  (liM'ision  :  "S^jonor  or  Intor  iiny  lest  which  provid  'S  h'ss  \  hi\n  hhinkcM  jtn»- 
ti'CJicii  u»  lu'Hi'fs  :ni(l  jissoi-ijUions  will  hi*  iwisliMl  and  /i-laxiMl  so  as  pn»vidi> 
virtn;dl.v  no  i)roieeiion  at  all.  As  Justice  Ilolmos  iiolod  in  Abnmia  v  LuUcd  iStaU  s, 
sncli  was  the  I'aio  of  the  "elenr  and  present  danjrer"  lest  wliieli  iie  had  eeJned  in 
i<vln'ncf:  v.  iniicd  i:>t<itfs,  Kventnall.v,  that  furninla  was  so  watered  dowji  ih;-t 
the  dan;;er  had  to  he  neither  elear  nor  present  hut  merely  'not  improhahle*." 

(Jiven  all  this,  cnie  might  still  not  press  the  case  for  (»naetnient  of  an  ahsolnte 
privilege,  if  it  eoiiUl  he  convineingly  shown  that  some  equivalent  gjiin  In  some  otlu^r 
aspeet  of  the  p!il)lic  good  might  be  served  through  compelling  newsmen  lo  reveal 
their  con Talei? rial  sources  of  inforuuition  and  newsgaljiering  activities. 

r»ui  it  has  yet  to  he  shown  what  other  right  might  he  protected,  or  whnt  ptd)lie 
gain  might  he  achieved,  that  Would  not  n!so  di.sapponr  in  propoi'tion  to  the 
speed  with  which  news  sources  disappeared  under  threat  of  expostire  and  as  the 
press  ceased  to  have  access  to  them. 

It  is  import:) nt  to  note  at  this  point  that  the  eiTect  of  eliminating  the  con- 
thleuliality  of  sources  'on  the  ability  to  procure  information  has  not  i)eeu  seriously 
efni tested,  and  wns  not  contested  in  th(»  VaUlicoU  or  Jiranzlmnj  eases.  The 
govi-nnuent  has  not  argued  that  the  imminence  of  sources  drying  up  claimed 
by  tlie  news  i>rofes.siou  i.s  erroneous.  There  is  no  contention  this  will  not  oectir  or 
is  not  occurruig.  Rather,  tiio  government  in  those  cases  has,  in  elTect,  merely  as- 
serted  it  wants  the  information,  anyway,  so  long  ns  it  is  availal)k}.  however 
short  a  time  that  may  be,  simply  because  it  is  entitled  to  it.  I  la  fin-ther  oouteut 
to  re.st  on  tlu^  siiuple  insistence  that  newsmen,  like  other  citizens,  are  required  to 
provide  information  on  criminal  misdeeds  before  federal  grand  juries  just  like 
otlKM*  citizens,  the  view  also  preferred  by  the  majority  of  the  Court. 

The  imhlic  iKdiey  iniplieations  of  the  government's  position— and  of  the  opin- 
ir»u  of  Justice  AVhite,  in  writing  for  the  nuijority — defy  eoniiirohension.  For  the 
limited  period  of  time  in  which  the  prosecution  of  some  offenders  might  h^  en- 
hanced thrtugh  the  forced  testimony  of  newsimui  before  tlie  v:due  disappear  .jS 
the  newsniau's  confldentitil  sources  di.sapiiear,  we  are  asked  to  permanently  give 
uj)  the  valuo  to  society  as  a  wiiole  that  comes  from  the  free  flow  of  inforniatiou. 
In  the  end,  we  are  left  M'ith  neither  the  henetit  of  the  eonfldential  ne<\*s  .source  we 
force  rei)OJters  to  identify,  nor  the  ucavs  stories  which  p^eviou.sly  would  have  re- 
sulted by  permitting  tliat  relation.ship  of  confidentiality  to  eontuiue. 

It  is  axiomatic  that  if  conlklential  .'lev  j  sotu'ces  dry  up,  ueAvsmen  no  louger 
liave  either  tlie  investigative  brand  of  reporting  which  contributes  so  basically  to 
a  free  society  nor  the  testimony  to  contribute  to  grand  juries  which  resulted 
from  their  reliance  on  confiedeutial  relationships^.  Law  enforeement  is  no  longer 
en  ha  need — and  a  vital  componeut  of  ptiblic  knowledge  and  dialogue  is  obliterated. 

EXW  E^FORCEMES'T  ^ 

The  inescnpable  conclusion  at  this  point  is  that  both  the  objective  of  law  en- 
forcement and  the  necessity  of  preserving  a  free  flow  of  information  to  the  public 
are  no  longer  ujot  and  that  we  are  poorer  on  all  cotuits  than  had  wo  preserved  the 
confidentiality  of  news  sources.  For  pre.sumably,  even  j)rosecutors.  police  depart- 
ments, grand  juries  and  .judges,  as  part  of  the  public,  need  to  know  ami  remain 
aAvare  of  those  eros.s-ctirrents  of  information  and  discourse  affecting  all  aspects  of 
tlie  public  life  of  the  community  which  is  the  iieeuliar  function  of  investigative 
reporting,  based  on  use  of  /-onfidential  sources  and  indeiwndent  newsgatlieriug 
activity,  to  provide.  It  is  tr,  the  advnntage  of  law  enforcement  ofiiefa]!s,  also,  to 
remain  free  to  read  newspapers  articles  describing  the  inner  workii.^. .  motiva- 
tions, 1)1  ans  and  iiersonalitits  associated  Mitb.  for  example,  tlie  Black  Panthers. 
Absent  the  general  flow  of  H\v*h  information  to  them  as  to  the  rest  of  the  public, 
.  nil  it  be  serlou.sly  suggested  tiiat  the  overall' comiietence  and  ability  of  law  en- 
forcement is  anytliing  but  diminished  by  lack  of  such  regular  knowledge?  Can  it 
he  seriously  maintained  that  a  random  use  of  reporters*  testimony  in  a  given  ease, 
or  a  dozen  cases,  prior  to  the  disapiiearance  of  reporting  based  on  pledges  of  <^on- 
fiedeiitialit>%  could  ever  be  weighed  favorably  against  tlie  general  loss  of  all  those 
various  kinds  of  information  which  perhaps  led  in  the  first  place  to  the  very  case 
in  which  the  newsman's  testimony  was  compelled,  a  ad  to  scores  of  others  where  it 
was  not? 

As  Senator  Cranston  persuasively  observed : 

"Once  you  make  an  exception  (to  tlie  privilege),  say  an  exception  for  murder, 
then  it  is  highly  improbable  that  any  informant  having  information  aboat  a  mur- 


i\i*v  will  *.?,\k  to  a  iiewsiiiaii — or  to  anyone  (?lse — if  that  informant  wants  to  ronjaiii 
aiionywions. 

•'l»i't.  \f.  tlio  prol(H'tion  uf  anonymity  is  aI>so1nto,  then  im»oi)!(»  wIjo  lifivo  conli- 
(I<»ntiai  ijf(>rmjiti(jn  aiumt  a  niunlur  will  continue  to  oome  forward  and  will  'on- 
Miine  to  provide  useful  information  leadin^^  to  the  prosecution  and  conviclion  ot 
Tnnrdovor.s." 

Aj;,'rJn,  one  has  only  to  review  the  scope  and  variety  of  the  l«inds  of  invostiffa- 
tive  stories  which  r(»gnlarly  appear  exposing  illegality,  rorvnption  and  criminal 
wi'f)u;?(h)ins  in  jiJaees  both  Id^Ij  and  low,  in  tiie  variety  of  our  institutUtns.  puhlic 
and  private,  and  afTerting  society  across  the  hoard  in  re'  ition  to  almost  any  pur- 
suit*, to  appreciate  the  fluite  possibly  irreplaceable  aid  to  law  enforcenieut  pro* 
vidod  by  a  free  and  unfettered  luvss.  To  restrict  this  How  of  lnforMiati<»n  would  ho 
to  leave  law  enforeement  officials  no  less  tiuiu  Mie  rest  of  us  increasingly  lirnorant 
and  uninformed  about  what  is  t.iking  jilace  in  society  and  in  our  communities  and. 
spf'cilicnily,  ignorant  of  the  wide  range  of  illegal  activities  regularly  brought  to 
on<^  altoition  not  by  police  departments  in  the  Hrst  instance,  bur  by  the  press. 

To  obliterate  this  irreplaceable  aid  to  the  general  objectives  of  law  enforce- 
ment in  order  to  secure,  for  a  short  tiuie,  random  testimony  from  newsj  'mi  in  a 
few  isolated  cases,  would  be  a  loss  to  law  enforcement  in  general  for  \>.iicb  it 
would  appear  imiiossible  to  compensate. 

Wo  canaot»  quite  obviously,  predict  the  full  effect  of  a  failure  by  the  Congress 
to  act?,  or  of  the  enactment  of  a  merely  (pialifled  statute  which  would,  in  its  etTecl 
(ui  confidentiality  of  soui*ces,  be  equivalent  to  inaction.  But  we  know  the  ctTect 
can  be  nothing  other  than  gi*eat  and,  most  inipotmntly,  that  if  we  wait  to  act 
until  tho  ^  all  is  upon  us  and  the  damage  done,  some  portion  of  our  loss  will  prove 
!rr(»trievable,  and  ^or  possibly  a  very  long  or  pernmnent  length  of  time. 

As  Justices  Stewart,  Breiiiian  and  Mar.slmll  noted  in  their  dissent : 

**The  deterr(»nce  may  not  occur  in  every  confidential  relationship  between  a  re- 
porter and  hift  source.  But  *t  will  certainly  occur  in  certain  types  of  relationships 
involving  senidtive  and  coutroversfvial  nmtters.  And  auch  rclatiomklps  are  vital  to 
the  free  flow  ofi nformation, 

*'To  require  any  greater  burden  of  proof  is  to  shirk  our  duty  to  protect  values 
8ecurely  embedded  in  the  Constitution.  We  cannot  await  on  unequivocal — and 
therefore  UTinttainable — imprimatur  from  euipirical  studies.  We  can  and  uiust 
accept  the  evidence  developed  in  the  record,  and  elsewhere,  that  overwhelmingly 
stt/)port8  the  premise  ilMt  deterrcnai  will  occur  with  regularity  in  important  types 
of  newsgatherhig  relationships, 

"Thus,  we  cannot  escape  the  conclusion  that  when  neither  the  reporter  rior  his 
source  can  rely  on  tJie  shield  of  confidentiality  ii gainst  uni*ost rained  use  of  the 
grand-iury's  subpoena  iK>wer,  valuahle  inform^itlon  will  not  he  puhUnhed  and 
the  puMiO: dialogue  will  incvitaUy  he  impoverished." 

Desjdte  tliese  findings,  it  is  nonetheless  argued  by  some,  apparently  with  seri- 
ousness, that,  even  so,  reporters  ought  to  be  comi)elled  to  testify  simply  to  make 
them  subject  in  this  instance  to  the  .same  requirenients  imposed  on  all  citizens. 
Some,  perhaps  underfibindably,  might  find  a  sort  of  perverse,  Puritan  or  even 
political  sat  isfaction  merely  in  insisting  that  reiwrters  be  made  to  behave  just  like 
everybody  else,  and  reganlless  of  the  broader  social  conseouences  that  might 
result  from  a  sharp  diminution  of  the  free  flow  of  infonnation  to  the  public.  I 
suggest  we  cannot  afford  the  indulgence  of  such  feelings  if  we  find  any  .sefi(nis 
merit  in  the  preservation  of  a  free  and  democratic  society. 

There  are  others  who  nv^ke  this  same  argument,  minus  such  perverse  motives, 
uiid  who  genuinely  find  it  .ijcctionable  to  permit  an  exemption  for  coiifid(»ntiaIity 
(if  sources.  They  note  tb'  ^  the  viglit  to  freedom  of  the  presa  Is  not  ^'absolute"  and 
projH'rly  note  the  reqf^irenuMits  of  balancing  conflicting  rights.  This  in  essence*  is 
wh«t  tl-e  mn^ority  of  the  Court  in  Pranzhurg  held  when  it  stated:  ''The  public 
has  a  rigiit  to  every  man's  evidence.*' 

GKAND  JURIES 

But  if  freedom  of  the  press  is  not  an  absolute,  in  conflict  with  other  rights  held 
by  the  ])eople  neither,  as  Justices  Stewart.  Brenuan  and  Mar.sball  pointed  out  is 
the  power  of  the  public,  through  the  grand  jury,  absolute  to  compel  **every  man's 
evidence."  As  they  stated  it : 

"Yet  the  longstandin*)?  rule  making  every  person's  evidence  available  to  the 
grand  jury  is  not  absolute.  Tlie  rules  lia^  been  limited  by  the  Fifth  Amendment 
the  Fourth  Amendment,  and  Ihe  evidentiary  privileges  of  tl»e  common  law.  So  it 
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was  that  in  Blair,  after  recognizing  that  the  right  against  compulsory  solf- 
iiieriminatlon  prohibited  certain  inquiries,  the  Court  noted  that  ''some  conlldfii- 
tijil  matters  are  shielded  from  considerations  of  policy,  nnd  perhaps  in  other  casr.'i 
for  xprcial  raiHOnit  a  witncftH  may  be  cjch«c(?  from  tilliny  aU  he  knoivs. 

Tlds  Court  has  erected  sncli  safeguards  wJien  government»  hy  Icgishitivu  in- 
vestigation or  otiier  iuvestigiilivo  means,  has  attempted  to  pierce  tJu?  slileld  of 
privacy  iniierent  in  freedom  of  association. 

Similarly,  the  associational  rights  of  private  individuals,  which  have  been  tlje 
prime  focws  of  our  First  Amendment  decisions  in  tJio  iuvciitigatlvo  sphere,  are 
lianlly  more  important  than  Ihe  First  Amendment  rights  of  mass  circnlation 
newspaix^rs  and  electronic  media  to  dis^ycminate  ideas  and  iufocmatiou,  and  of 
tbwgenerui  public  to  receive  them. 

Moreover,  as  the  majority  opinion  iself  noted :  "Tlie  public  through  its  elected 
and  appointed  hn\  e^'iforcement  officers  regularly  utilizes  informers,  nnd  in 
projH>r  circunist^inces  may  asset  a  privilege  against  disclosing  tlie  identity  of 
these  informers." 

The  (listlJiction  the  majority  finds  l>et\v'een  the  jn-oteetion  of  the  ojtnfidentiylity 
of  i)oiiee  informers,  apart  from  the  fact  it  is  only  a  qnnlifled  and  di.scr<Mion;n'y 
lirivilege.  and  between  the  protection  of  coundentJnl  Jiews  sources,  is  tJia! : 

'"J'hc  pnn>ose  of  tlie  privilege  (for  poliee  informers)  is  the  furtl:ernnce  (»f  the 
piiUHc  interest  in  effective!  law  enforcement.  The  privilege  Kx;ognlKe.s  tlie  obliga- 
tion of  citixens  to  connnnnicnte  their  Knowledge  of  Die  conniiis.sion  of  erJnn's  to 
huv  enforcement  officials  and.  by  pre.ser\'ing  their  ajionyuilty.  encoumi^es  them 
to  iKMlonn  that  ol»ligation.  (Roviaro  v.  Vnitvd  iStatcs,  1037),"  And: 

"There  is  little  l>efoi*e  us  indicating  that  infoniuints  whose  interest  in  avoid- 
ing exposure  is  IJiat  it  njay  threaten  j<jb  security,  personal  safety,  or  peace  of 
mind,  wonid  in  fact  l>e  in  a  worse  posltit.n.  or  would  tlilnk  tliey  would  l*e.  if 
they  risl«ed  placing  their  trust  in  public  officials  as  well  as  reiwrtevs.  We  donht 
if  tJie  informer  who  prefers  anonymity  but  is  sincewly  interested  in  furnishing 
evidence  of  crime  will  always  or  very  often  be  deterred  by  the  prospect  of  deal- 
ing wltli  tliose  puhlie  authorities  elmracteristically  charged  with  the  duty  to 
protect  the  pulJlic  interest  as  wcjII  aw  his.*'  » 

I  wish  I  could  And  this  view  anything  other  than  nalvf^  and  Inseusltlve  to  tlie 
realities  of  our  society  as  its  exists  and  to  how  the  press  actnally  functions  in  a 
free  society,  because  it  is  frightening,  at  least  io  ine,  that  this  7^.?viete  could  exist 
on  the  level  of  the  Suiueme  Court  of  tJie  United  States.  I  confess  to  reacting  with 
a  sort  of  freedom  of  speechlessness  to  the  view  eininciated. 

Of  course,  one  would  alw*ays  prefer  to  imnglne  as  the  Court  does,  our  luiblie 
officiah?  and  law  enfoiwrnent  agencies  oa^t  \u  a  role  as  sensitive  protector  of 
the  fate  of  confidential  sources  of  wTongd*'^^'jr,  fully  as  able  as  the  press  to  safe- 
gimrd  them  and,  also,  as  elected  or  appo)nred  officials,  able  to  act  as  the  true 
agents  of  the '"public  in  determining  the  balance  that  ought  to  exist  In  any 
given  instance  between  the  right  of  the  puTdic  to  depend  on  confidential  In  forma- 
tlon  from  informants  for  its  flow  of  information  nnd  the  other  rights  of  society 
against  which  that  right  is  to  be  balanced. 

But  what  of  the  example  of,  let  us  say.  the  young  patrolman  with  knowledge 
of  widespretid  corruption  In  his  precinct  or  department  and  who.  I»e!ug  fearful 
for  his  jo]»  and  possibly  for  his  life,  turns  to  a  newspar<*r  reporter  to  ninke  that 
o<irmptiou  Icnown  in  return  for  a  pledge  of  anonymity  V  How  many  articles  iiave 
we  all  read  by  investigative  rejwrters  exposing  burglary  rings  opei^atlng  In  some 
of  our  major  metropolitan  police  departments,  or  large-scale  pay-offs  reaching 
even  to  higlier  ups  in  the  police  department,  or  into  a  distiict  attoniny's  offlre, 
or  a  iuayor*s  office?  If  w-  re  that  patrolman,  uneerlaln  of  the  honesty  perbniw 
ev'on  of  his  superiors,  an<i  certain  of  retailor  ion  by  other  officers,  perhnp.**  f»onie 
not  even  known  to  lilm.  to  whom  does  he  carry  his  story,  knowing  that  in  safety 
and  anonymity,  he  cnu  make  the  existence  of  this  cormption  known  to  the 
piddic? 

I  am  afraid  he  does  not.  in  Justice  White's  antiseptic  view,  "lisk  phu'ing  his 
tnist  in  public  officials"  of  whose  honesty  he  may  be  grave'y  appivhensive.  He 
fev>es  to  the  press.  At  least,  he  does  so  now.  In  *^^e  absence  of  the  press.  I  think 
he  goe«  to  no  one. 

This  is  the  second  aspect  in  wliich  the  free  flow  of  information  provide*!  by 
-  ti.e  press  serves  law  enforcement.  I  think — as  a  check  and  balaiice  within  onr 
society  against  tJie  abuses  by  law  enforcement  officials  themselves  and  by  others 
holding  public  trust 
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It  cannot  be  tliought  that  the  public  aOuiiiilstratiou  '^f  justice  would  haive 
been  served  lind  not  isuuruus  witliiu  police  dei»artnients  over  liio  years,  uinlrr  u 
pledge  of  couttdenfiulity,  provided  tlie  basic  iJifornuxtlon  by  wliidi  nt'wsiiapers 
liav<»  exposed  \vides»  rend  er rnij>tiun  in  major  inetropoUtau  depiirrnu'iits  wlih  all 
too  frequent  and  f right eji lug  regularity. 

The  effect  achiuved  by  those  who  \voii?.d  have  m  cease  to  gnai-antfe  flie  i*ou- 
tidentlality  of  sonrces  of  news  would  be  to  terminate  also  that  chceK  and  baianL*e 
on  the  administration  of  justice,  when  there  is  very  evidence  we  neud  de^■lKM•Juely 
to  preserve  itl 

Moreover,  either  in  law  or  in  practice,  we  have  reeogni>:e  I  for  t^ivnl  nnison  and 
sound  puri)oses  of  public  policy  other  exceptions  to  tlie  ni?«*  timt,  "The  pahlic 
has  0  right  to  every  man's  evidence."  And  <lespite  an  overriding  and  compelling 
pul/Uc  need  that  demonstrably  and  unquestionably  justifies  compulslou  of  cltl- 
y*en8  in  other  ways,  if  considered  only  in  a  limited  context,  wo  have  nonetliuloss 
reeognissed  the  value  of  exemptions  to  otlierwise-uni versa!  requirements  ol'  rJie 
law. 

Tlnis,  considered  alone  and  only  in  its  own  context,  the  pnblic  indeed  sn|K'Hfl- 
cially  miglit  appear  to  have  an  overriding  need  and  riglit  ot  certain  information 
widch  may  be  in  the  possession  of  newsmen. 

Yet,  to  take  an  example  of  a  cojnplotely  different  context,  i>erlaip.s  no  irreater 
jieed  or  national  interest  existed  in  World  War  II  than  to  compel  every  able 
bodied  nmn  to  come  to  the  defense  of  the  c<anitry,  under  mortal  nttaek.  ICvrn  in 
that  critical  honr»  however^  whun  the  nation  labored  for  its  very  existeneo,  we 
recognized  the  validity  and  importance  of  an  exempt i<m  1'rojn  comlmt  for  uoa- 
scientions  objectors — an  exemption  provided  not  so  much  for  their  bonellt  as 
for  the  importance  in  a  larger  way  to  onr  (iwn  society,  even  uraler  attack,  of 
preserving  and  resijecting  tiie  quality  of  individual  eonscieaf<»  and  tlie  hmadcr 
.snl)stance  of  liberty. 

Surely,  in  some  cases.  It  might  lie  said  an  overriding  ptd>ilc  interest  would 
justify  compellinjc  a  wife  to  testify  against  lier  huslMnid,  a  priest  against  the 
Iienitent,  the  lawyer  again.st  his  client,  tlie  doctor  agaijist  Ids  patient,  or  the 
defendant  against  tiiniself — and  I  note  that  the  Supreme  Court  is  at  least  re- 
nmiuing  consistent  by  its  issuance  of  the  revised  rules  governing  federal  c»nrt- 
YiMym  procedure  in  which  some  of  these  ancient  privilegs  also  ai)pear  destined 
to  be  wiped  away  unless  Cojigress  acts.  These  privileges  may  liave  been  variously 
fcjunded  and  thereby  variously  applied.  But  there  is  no  qucstioji  but  that  there 
is  attached  to  these  relationships  a  special  character  even  within  the  fun^'tioii- 
ing"' of  the  processes  of  justice,  to  one  degree  or  another,  ranging  from  Mie  ab- 
solute mandated  by  the  Constitution  to  the  dispensation  merely  obsrned  in 
usual  practice,  The  point  remains  tlmt,  however  founded,  and  witli  wlmtever 
degree  of  observance,  we  recognisse  in  principle  the  value  and  Importance  to  so- 
ciety of  certain  exenuitlons  for  tJie  beiieflt  of  other  and  Immder  social  yalues. 
They  involve  the  very  texture  and  fabric  of  the  kind  of^oeiety  to  wliicli  we  aspire 
and  pi^sumet  and  we  weigh  these  consldemtions  apart  from  the  immedintely 
pressing  reipiirements  of  law  enforcement  or  judicial  process. 

Certainly  the  public  inteivst  in  preseiTlng  the'  free  flow  of  infomation  is  of 
sufficient  iuiportance  to  place  a  privilege  involving  the  conftdentiality  of  iu»ws- 
j?.  thcring  and  sources  of  information  into  this  category.  Neither  is  tiie  eoneern 
Insubstantial  in  contemplating  tlie  effect  on  soeiety  and  on  tJie  five  flow  of 
information  by  futilely  attempting  to  e  the  law  to  compel  a  regnlar  violation 
of  the  Drofession  canon  of  ethics  and  the  individual  conscience  of  newsmen, 
on  a  wiiolcsale  basis,  in  order  to  serve  an  altogetlier  new  function  for  the  pur- 
poses of  law  enforcemeiit,  which  until  llKiO  did  not  seem  to  be  re<iuired  to  ful- 
fill its  objectives.  To  use  the  macliinery  of  tlie  judicial  and  iaw  enforcement  proc- 
(^ses  now  in  these  new  and  uneharted  directions,  impinMng  on  the  funetionlag 
of  eonftdential  newsgathering  relationships  and  activiti<.»s.  Is  to  Inject  into  our 
society  a  requirement  at  odds  with  newsmen*s  conscience,  putting  that  exercise  of 
conscience  by  newsmen  against  the  requirements  and  i»ower  of  law  and  govern- 
ment, with  no  rational  expectation  of  puldic  gain  a^^d  with  tlie  certainty  of  hu- 
lueasurablo  public  loss. 

If  it  is  said  that  law  ^forcement  wfll  crumble  unless  we  compel  new.smen  to 
violate  their  conscience  by  providing  information  sought  by  the  state,  it  was  ais  ^ 
iJQaintalned  during  A^^rld  War  II  tliat  this  country  would  succmni)  unless  con- 
scientious objectors  were  made  to  fight,  But  we  did  come  to  recognixe  the  j^euuiue 
demands  of  conscience  of  certain  objectors.  The  country  did  not  succnndi.  Neither 
will  law  enforcement  in  our  country  crnmble  if  it  can?iot  have  access  to  con- 
fidential newsgathering  Information  on  a  scale  it  has  never  either  requii*ed  or 
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lijul  ill  tlio  imsl,  or  niiloss  it  eain'ontinoly  jjiil  n»]«^rt<'i'S  wlio  1.,*  n»asnn  of  tlu'ir 
t-niioii  of  ethics  aiid  as  an  art  of  consciGnce  oxt»rdso(l  on  bcluilf,  not  of  tlx'ni- 
Kclvos.  tint  of  tlio  inihlir.  ivfnsio  to  l^otniy  tli<»ir  srniivos  of  iijfortnjitioii  or  tli<' 
intcy:!*?* .     tlicir  fiiiu  Hon  as  m»\vs!inon. 

Tliri-i*  Jtio  two  ri'jjiniiiin^  amis  in  ronsidrrinjx  :in  alvsolnti.  ]irivil(*jro  whicli  tvw 
ItU*  i'Vtni  s*,>iiit»  syuijiaUiotic  wltli  the  n«vi»k»sv.s  of  sncli  a  stjitiitt».  ami  tlirse  involve 
tlu*  iiii]in(*t  on  tlio  laws  cf  liiiol  and  on  tlio  rights  ut  criiniual  ilofeiulaiits. 

AKKA  OF  i.inKi. 

Consideriiijr  tlir  area  of  Hliol  first,  I  lliliik  we  need  to  ^c»|^arJll('  in  onr  considera- 
tion tlio^e  libel  aelions  arisinp;  out  of  easiw  involving  noiiimblie  tijrnres  from  tlmse 
nrisiiia:  out  of  casrs  iiivolviiii?  juilille  H^^ures,  ami  where  tJie  Siii»reine  Court 
derision  in  \i  w  Yark  TinwH  v.  SuWran  stretehed  the  i)^?ninssii>le  limits  of 
inihlislied  roiiijiient  invnlviiif:  ]ini)Iio  fijcnres  a  nil  corrosi)(imlin;xI,v  laid  down  a 
rrqaireiofnl  tliat  "aclaal  malU-c"  lio  jn-oven  by  the  ijhiliitilT  as  the  requirement 
.  for  a  f  avoraltle  verdict. 

It  seems  to  me  in  the  HvKt  instanro  that  the  question  involviiii?  tlio  projiosetl 
in-lviUw  iIiK's  imt  arise,  or,  if  it  arises,  that  it  does  so  to  tlie  detriment  of  tlio 
newsman  uiio  might  And  himself  the  (lefendaiit  in  a  libel  action  bron^^ht  by  a 
non-imblie  Iigm:»  and  wlioro  the  tests  of  Sifllivun  are  iimpplicalile.  Where  his 
defense  still  ivsts  with  a  showiiip:  he  acted  trnthfnlly,  witli  good  motives  and 
for  jiisli liable  ends,  the  vellanee  bis  defense  may  need  to  place  on  eonlidential 
soiirres  remains  a  matter  for  his  own  conscience  and  possibly  his  instinct  for  a 
fo  voral lie  defense  verdiev. 

In  the  eases  to  whicli  Xow  York  Times  v.  Sullivan  would  'je  mpiilicalile.  Iiow- 
ever,  the  example  is  raistMl  in  which  a  public  flgure  is  burdered  as  n  plaintiff  by 
tlM»  necessity  of  demonstrating  actual  mallee  by  a  newsinun.  and  tliat  the  only 
means  of  proving  that  actual  malice  may  be  to  reqnire  the  disclosure  of  eonfi- 
deiitinl  sources  and/or  to  subpoena  newsgatliering  materials.  The  issue  was 
directly  raised  most  recently  in  Cervantes  v.  Time,  Inc.,  464  F.  2d  08C  (Stli  Cir. 
1972,  cert.  den.  Jan,  15,  1973.)  The  iwint  Is  made  that  it  might  be  extremely 
difficult  for  a  plnintiiT  to  obtain  a  favorable  verdict  in  the  absence  of  an  ability 
to  compel  disclosure.  In  some  case^»  this  mlglit  be  true. 

Yet  I  think  it  is  important  not  to  lose  sight  of  the  basic  fact  that  the  very 
purpose  in  ^iiZWi^on.  Intended  by  the  C3ourt  was  to  make  it  morb  '^fficult  for  public 
Hgures  to  obtain  relief,  tr^v  justification  l>eirig  the  necessity  to  maintain  the 
freest  possible  flow  of  info^r  ation  to  the  public  regarding  tho^e  who,  by  virtue 
of  being  public  figures  ami  ^willingly  accepting  the  burdens  of  office  or  other 
social  responsiijllf^^T  functipp  in  ?;  democratic  dimension  v^hich  requires  greater 
.subjection  to  the  •  agarics  of  exposure,  speculation,  coaimentary  and  public 
Judgment. 

Those  who  feel  enactment  of  an  absolute,  unqualified  privilege  fo:  newsmen 
w(»uld  place  an  impossible  or  unfair  burden  on  plaintiffs  iii  flie  StnUtmn-iji^e 
case  r)vorlook  the  present  state  of  the  lajv  in  such  libel  actions  involving  uewsmin. 
Thaf  state  is  ambiguous  at  best.  B»^+  under  the  ruling  iu  Cervantes,  it  is  clear 
that  even  nt  present  and  without  r  j  proposed  absolute,  unqualified  shield  hill 
that  a  plaintiff  does  not  necessarily  have  a  right  to  obtain  confidential  infonna- 
ti(ni  from  the  newsman  against  whom  the  suit  is  brought  In  an  effort  to  meet 
bis  burden  of  sliowing  actual  malice  unless  he  can  make  ^*a  concrete  demon- 
stration tlvftt  the  identity  of  defense  new^s  sources  will  lead  to  persuasive  evidence 
on  the  issue  of  malice." 

The  reasoning  of  ^he  Court  was  that:  "(t)o  compel  a  ney^jnmn  to  breach  a 
conliilential  ivlntioiisldp  merely  because  a  libel  suit  has  beenNlYed  r/t;aiust  him 
would  seeni  inevitably  to  lead  to  an  excessive  restraint  on  the  scope  of  legitimate 
newsgrtthering  activity." 

However  much  llie  plight  of  public  figures  might  arouse  the  empathy.  MMisit.  \t 
concern  and  sympathetic  regard  of  those  of  us  who  are  Congressmen,  the  concein 
exjiressed  in  tills  area  does  not  seem  to  me  to  luive  siicli  validity  as  ti.  c--i?r- 
weigh,  either  in  scale  or  principle,  the  compelling  need  to  pre.seiVe  the  public's 
right  to  the  free  flow  of  information  and  which  requires  enactment  of  an  abso- 
lute privilege. 

T  sugirest.  in  fact,  that  much  of  the  concern  over  enacting  an  absolute  and 
unqualified  shield  law  which  does  not  carry  an  exception  for  the  libel  area 
really  reflects  a  concern  with  the  consequences  of  the  various  court  decisions  in 
SitUivan  and  in  Otn'on/c*,  together  with  perhaps  a  lack  of  appreciation  also  of 
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tlie  current  f  nte  of  lihel  law,  which  woH  inisulates  under  Corratttc^  iho  wwsimn 
from  whaiii  information  wonhl  l)o  compelled;  for  the  burden  the  iJlaijiiift*  mn^^t 
niwt  uuiler  Vcrvtniictt  in  the  effort  to  comiiel  snch  <lisc!(>snr<»  is  nnilly  us  diftit  nlt 
:mt\  ardnons  us  tho  nci'd  to  show  flelual  mulice  in  that  he  itnisr  lirsi  show  by 
suhstanthil  evidence  lhat./*there  are  strong  reasons  to  doubt  tlio  veracity  of  tlie 
(nndisel(rsed)  defense  ini  onnaiit  or  the  at'curacy  of  his  reiMn  t-s,"  4iil  K  iM  at  DO  J. 

We  oni^ht  not  to  use  this  legislation  as  the  veliicle  to  rosjiond  to  .our  coneorn, 
if  It  exists,  with  the  complex  issues  growinp*  out  of  the  siieciiic  deeisitms  leached 
.  hy  tlio  conrts  in  the  libel  area  where  newsmen  ar*j  involved.  It  st'<»ms  well  agreed 
among  legal  experts  on  libel  that  if  w«  do  not  inelude  a  i)rovision  dealing 
with  libel  in  this  hill,  the  present  libeS  laws  as  interpreted  and  applied  still 
pertain  and  the  new«nan  still  jnust  answer  to  the  suit  brought  alleging  libel, 
and  the  current  court  flnding.s  ai>)ilicable  to  dJseiosure  still  ajjply.  (Vmgi^-js  ought 
l>articul;irl,v  to  he  wvux  of  including  language  which  eould  have  tin-  etVert  c)f 
.  nuiking  confidential  sources  even  more  oi)en  to  compelled  distbisure  than  the 
conrts  presezitly  would  do  in  light  of  the  con.stitutiraially  /irotocred  mction 
attached  to  uewsgatheiing.  Our  intiiision  in  this  area  at  all  would  very  likely, 
in  my  .iudgmeutr  have  that  effect,  and  I  w<aild  think  that  wouUI  m»t  be  om*  ititent. 

If  it  is  correct,  as  many  maintain,  tlwt  the  definition  of  public  figure  Is  now  so 
broad  ns  to  include  just  about  anyone  whose  name  apjienrs  in  laint,  the  remedy, 
I  suggest  lies  in  altering  the  laws  dealing  with  libel  or  b,.  some  action,  through 
changing  the  burden  or  standards  of  proof  required  or  other  ijiieans,  narrow  the 
applicability  of  the  Sullivan  tests  to  those  who  legitimately  ought  to  have  to 
iuake  a  gri-r.  v  showing  by  virtue  of  heuig  public  tigures  in  the  gonulno  and 
originally  imi^nded  sense. 

To  attempt  to  deal  witli  the  Question,  instead,  in  tliis  le^ts»Iatiou,  deslgaed 
to  resijond  to  a  particular  problem,  and  designed  to  presen  <>  the  ability  of  the 
press  to  provi*te  a  free  flow  of  iiiiforuiation  to  the  public,  would  be  as  niidesiiai;lc 
as  it  would  unwieldy,  very  likely  defeating  the  purpose  of  the  iegislatl«ai  itself. 

For  to  grnnt  an  exemption  In  this  bill  for  cases  of  libet  would  do  far  greater 
danmgc  oven  than  the  fiict  it  wouldf  for  the  first  time,  i^nd  again  with  all  the 
force  of  statute,  lay  down  a  reguirenK.'nt  that,  confidentif.l  sources  be  disclosed 
more  absolute  and  u^^recognizant  of  tJie  newsgatherlng  f reaction  to  bo  protected 
than  even  the  court  in  CcH'an^c«  has  done.  V 

It  wouldi  in  addition  and  instead,  invite  any  iniblic  figure  ejubarassed  by  an 
expose,  perhaps,  of  his  official  conduct  and  anxious  to  find  out  who  provided  tiie 
Information  exposing  him,  to  eimply  Uring  a  libol  siilt  and  thereupon  demand  the 
identity  of  the  confidential  source,  Thus  an  exceptioii  for  tJie  libel  area  jjerhaps 
more  than  in  any  other  iu  wMilcSi  exceptions  are  proposed  would  effectively  wipe 
out,  wlthH:he  broadest  possible  bjroke,  Uie  meaning  of  any  legislation..  It  would 
destroy — liot  preserve— the  confidentiality  of  uewsgathtjring  velatioiiships  as 
^  would  nothing  else.  Its  impact  wpuld  be  more  adverse  than  Branshitrtj.  It  would 
go  further  tJian  Congress  has  ever  gone  and  in  a  negative  wa.r.  Beeau.se,  as 
the  United  States  CJourt  of  Appeals  for  the  Second  Circuit  recognized  in  JSakcrw 
r  <C*  P  Investment^  snpra«  in  denying  a  motion  to  compel  disclosure  by  a  Journalist 
Ju  a  civil  action,  an  absolute  positive  regitiretncnt  of  disclosure  does  not  presently 
exlKt  'iu  federal  law.  With  the  eimctment  of  an  exception  in  this  legislation  for 
such  civil  areas,  in  my  judgment,  such  a  positive  requirement  would,  for  the 
first  time,  then  exist 

I  do  not  believe  that  is  what  even  those  concerned  with  the  impact  on  libel 
cases  intend.  But  I. believe  that  would  l)e  result  of  niakhtg  such  an  exception. 

Moreover,*  grave  douht  as  to  constitu^ionaUty  would  e:^ist,  I  believe,  were 
the  Congress  to  compel  disclosure  i7>  any  qualifications  It  included  ?d  ways  beyond 
what  the  courts  have  already  helu  might  be  cori .polled  by  virtue  of  the, First 
Amendment  nature  that  attaches  to  newsgatliering  and  wiilch  affords  it  siJeciai 
jirotection,  including,  as  indicated  in  Cervantes,  protection  under  some  circum- 
stances for  confidentiolity. 

Congress,  therefore,  confronts  complex  constitutional  quastions  wh^wer  it 
might  seek  to  limit  the  shield  or  speclficaliy  delineate  exce,":)tious.  They  are  ques- 
tions, in  my  judgment.  Congress  need  not  confront,  and  ought  not  to  confront.  In 
this  legislation.  Wha?;  it  ought  to  confront  is  the  clear  constitutibnal  suitability, 
as  the  majority  found  it  to  exist  in  hranzbmg,  to  enact  a  shield  law  for  the 
puii>ose  of  protecting  tlie  free  flow  of  infoi'mati on.   r      V  . 

I  wouldJurige-thac  we  are  better  on  all  pounds  to  adhere  to  the  simi)re8t  bill 
poslsibl^  if  it  Is  to  ineet  tlie  objectivfis  which  prompt  it  in  tlie  first  plaee,  and  not 
try  to  deal  in  this  bill  avWi  the  variety  of  contemplations  such  consideration  pro- 
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rokoR  wlilcli  do  not  nerd  tn  ho  donit  witli  in  this  !»ill.  dtlier  iKJcanse  those  sltna- 
tU»iis  nre  alrendy  dealt;  wIHi  in  existing  pnictice  or  law  and  would  roiimhi  »n- 
aflPeeled,  or  Iiecanse  the  apprehensions  which  provoke  some  of  the  propostwl 
ftppn»Ui»iisions  ure  nnfounrted  either  In  law  or  fact . 
Another  major  area,  however,  neefls  to  l>e  disenssed. 

TMPACr  ox  l«3FKXDANTa 

Tiie  rights  of  defendants  and  hypothetical  negation  of  them  av^erted  hv  some 
rieiNons  who,  I  helieve,  misjudpre  the  mennini?  and  effect,  of  the  proposed  absolute 
.shield  l)in»  nevertheless  tronhles  nmny  and  perhaps  snme  liberals  the  most. 

In  the  liyiwtlietieal  extreme  nse<l  to  illnstrnte,  an  iimocent  man  Is  abont  to  Iw 
convicted  of  nnird»M'  and  sentenced  to  deiith  and  acnially  execated.  Only  forcing 
n  newsman  to  reveal  contldeatinl  sources  and/or  j)rodMCing  eonfidentiuJ  news- 
gathering  materials  can  save  him.  EnactJuent  of  an  absolute  privilege,  ergo, 
would  doom  the  i  nnocent  ma  n  to  death. 

It  seems  to  nie  there  are  sev<?ml  reassuring  a ns Wei's  to  this. 

One  Is  that  it  stretches  the  imagiuation,  I  thinJc.  ahnost  to  the  breaking  point 
to  coueeive  of  a  newsmnn  so  eouHcientioiis  and  dedicated  to  the  ethics  of  his  ]>ro- 
fesslon  and  tJie  sod«»ty  he  serves  f-  at  lie  will,  In  one  instance,  go  to  Jail  rather 
than  betray  his  oath  of  conndentiality  to  a  news  source;  but  who,  in  the  hyjw- 
thetical  example,  is  snddeiily  so  nhsent  of  eonselence  that  he  will  knowiuglv  allow 
an  ijuiocent  man  to  die  rather  t'lan  voluntailly,  having  weighed  the  respective 
rJght.s  of  all  eoneerned,  limke  itifornmtion  available  that  will  spare  our  livpo- 
thetU  al  example  the  fate  of  undeserved  execution. 

Nothing  in  the  enactment  of  jtn  absolute  statute.  It  must  be  stressed,  bars  the 
voluntary  disclosure  of  sources  by  new.snieu  where  the  need  is  overriding  ana 
compelling,  whether  in  this  liypntiietlcal  Iiistauee  or  in  anv  other  instance,  non- 
hypothetical. 

A  sworid  answer  U  that  one  has  to  ^Veigh  against  the  hypntJjetical  example  tlie 
cpiite-olearly  inihy;>othetical  example  of  hundreds,  or  perliaiis  even  thousands,  of 
liistaiiccs  in  which  a  free  investigative  press,  relying  on  confidential  sources,  has 
in  fact  saved  innomit  persons  convicted  by  the  state  f or  n  variety  of  offenses  of 
whlcJi  they  were,  in  fact,  innocent,  and  who  might  not  hove  been  spai-ed  absent 
the  aliility  of  the  press  to  rely  on  confidential  sources.'!  snbinit  It  taJces  far  less 
imagination  to  picture  the  future  Innocent:  person  convleted  of  murder  and  his 
fate  once  the  confidential  sonrces  on  ^•hidi  tlie  pi-ess  rtjHes .no  longer  exist. 

Finally,  the  hypothetical  innocent  defendant  iis  not  without  legal  recourse  In 
the^eventuaU^?  that  testhnoiij  ::iought  to  have  snbs.tijntial  hearing  on  the  ones- 
iion  of  guilt  or  ijinocence  was  excluded  l)y  invocation  of  a  privilege.  Tlie  ssame 
legal  processes  renmin  open  to  lilm  as  in  all  other  cases  where  a  privilege  against 
tilsclosiire  is  invoked  and  which 7>ravents  testimony  thought  to  be, crucial,  such 
as  In  the  recent  cascJs  in  which  the  government  elected  to  drop  charges  rather 
than  disclose  confidential  security  information  in  its  imssessiou,  or  where  a 
motion  for  directed  acquittal  or  declaration  of  mistrial  is  in  order. 

COKSIDERATIOXS  IN  DKAFTINO 

The  task  remains  of  considering  the  speciiic  language  and  scope  of  legislation 
to  enact  an  ah.sotute  j>ad  unnnalified  privilege,  and  of  some  of  the  pragmatic  con- 
siderations which  weigh  on  us  as  legislatoi'S  who  mu&t  address  the  general  ques- 
tion of  the  degree  to  which  reiinemeiit  of  any  j&tatute  we  draft  ought  to  be  left  to 
tlie  courtj^,  t?ud  tlie  degrp-.to  which  we  can  safely  depend  on  the  use  of  legislative 
history  to  assure  conipll,.nce  with  the  statute  as  intended,  add  the  degree  to 
which  we  cannot  so  depend.  . 

.1  suggested  we  ought  not,  in  the  light  of  i-ecent  experience,  leave  much  to  the 
legislative  history  that  Is  really  properly  siibstantiv^  but  that  we  onght  to  make 
the  provisions  of  the  statute  itself  unmistakably  crear-in  Its  appli^^itions.  * 

It  came  as  some  surprlw,  I  know,  to  my  distinguished  colleague  frrjm  Cali- 
fornia viiio  autJUored  the  Preedoni  of  Information  Actv  Congressman  Moss,  and 
who  has  always  been  clear  that  the  exemptions  provided  in  that  Act  Insofar  as 
secrecy  classifications  areV-oncemcd  vere  open  to  citizens*  challenge  and  subject 
to  Jtidlcial  review,  to  read  the  recent  Supi*eme  Court  decision  judging  tliem 
beyond  tiie  scf>pe  of  review  because  of  iaie«-Goun*8  peculii)yly  unique  reading  of 
the  legislative  history,  nie  result  of  that  particular  decii^ifm  ha^  been,  iu  large 
eiffect,  to  turn  what  was  Initlhlly  a  Freedom  o^Jvti'onnatlon  Act  into  a  Freedom 
from  Information  Act;  and  a  piece  of  legislation  drawn  to  open  tlie  ddora  of  the 


oxf^ntlvft  brniicli  to  the  light  of  public  scnitinj-,  is  li'niisforined  into  a  voliiclc  for 
si  ,'«fti(liiig  i t  ever  deeper  U\  Hie  dn rkncss  of  secreoiv'. 

We  oujr.litnot.  In  this  awesomely  vital  and  pnrticnlniiy  sensitive  task,  to  make 
tlie  mist/.ke  in  this  instance  and  with  this  particular  Conrt  of  relying  on  legii<la« 
tl hist*  »ry  In  the  place  of  clear  statutory  Inng^ingc. 

Til  the  judicial  area.  I  concur  with  the  majority  in  Bmnzhurg  that  presiding: 
jiidijes  in  trials  and  grand  jni-y  proceedings  ought  not  to  he  asked  to  make  finite 
value  judgments  and  applications  ease  hy  case.  Enactment  of  an  ahsolnie  Htatiite 
would  vii'tnally  remove  this  cause  of  apprelienslon.  But  In  addressing  Hie  (jueR- 
tion  generally  as  >>'g  weigti  Uie  matter  of  legislation.  I  think  there  are  additional 
reasons  not  to  leave  these  fine  distinctions  and  areas  of  interiH*etiition  tx>  trial 
judges,  and  one  of  those  reasons  lies  In  the  despairing  account  carried  In  a 
lengthy  hoa  Angeles  TlmcH  editorial  of  Xov.  29,  1972  of  s<uiie  of  those  fine  dis- 
tinctions dniwu  by  presiding  judges  in  tlie  area  of  the  Pirst  Amendment  already : 
—.\  Monterey  County  judg^^  not  only  restricted  the  release  of  information  to 
the  media  Imt  renu^ved  the  press  and  the  public  from  the  courtroom  while 
the  censorship. order  was  tirgned.  Fiirtbermorc,  he  forbade  public  complaints 
about  the  order. 
— ^-V  Xew  York  justice  haiwi  the  pubHc  from  a  criminal  triaL 
— Tlie  .secret  pi:oceediiigs  onlered  in  a  court  in  Ventura  County  were  so  bizarre 
that  an  appellate  court  commented  :  '*In  the  present  casr.  It  is  startling  to  see 
the  evils  of  secret  proceed Uugs  so  proliferating  in  seven  short  weeks  tiint  tlie 
court  could  reach  the  astonishing  result  of  committing  a  citizen  to  jail  in 
secret  proceedings,  could  contemplate  inquisitorial  proceedings  against  tl?e 
!ie\yspaper  n^porter  for  reporting  this  couimitnient,  and  could  adopt  the  posil- 
tbni  that  the  district  attorney,  the  chief  law:,  enforcement  officer  in  the 
county,  was  prohibited  on  iiain  of  contenii,t  from  Rdvlsiug  the  pnlilic  that 
someone liad  been  sent  seci*etJy  to  jail , . 
—A  Superior  Court  judge  in  I.os  Augelos  County  attempted  last  Aiignst  to 
enforce  direct  censorship.  lie  onlered  Hie  media  (an  order  that  was  ap- 
pealed) not  to  print  or  broadcast:  any  tiling  relating  to  a  murder  case  except 
proceedings  In  court,  over  which,  of  conrsci  lift  exercises  direct  control, 
— A  Superior  Court  Judge  in  T-os  Angi^les  prohibited  any  comment  on  a 
pending  case  by  the  county,  its  slierllT  and  district  attorney.  Hie  Cfty  of 
Los  Angeles,  its  chief  of  police  and  Hoard  of  Police  Coinmissioners.  His 
assertion  of  power  was  so  broad  that  a  writer  "on  legal  affains  stated/ '*Thus 
a  single  judge  in  n  sfugle  coimuuiiity  felt  it  appropriate  to  .  .  .  assume  the 
role  of  tbe  Legislatiu'e,  the  Supreme  Court,  Hie  executive  bead  of  local 
government,  the  promulgator  of  rules  of  professional  conduct,  and,  most 
imijprtiintly,  a  censor  of  speech." 
— Anot44er  .iudge,,  in  a  flight;  of  imagination,  named  thfi.  district  attorney, 
the  sheriff,  the  chief  of  police  and  the  police  commissioners  of  Los  Aiigeles 
as,  "Ministers  of  Justice,"  and  declared,  as  such,  that  tlieir  **speecb  Is. 
l>pculiarly  subject  to  judicial  control."   '  ■      '  . 

— A  Baton  Kouge,  La.,  judge  ordei-ed  hew.si)apers  not  to  piib]i»ii  news  about 

the  trial  of  a  cfvil  rights  case. 
— Six  Arkansas  Judge  ordered  newspapci's  not  to  publish  news  on  the  verdict 
of  a  rape  trial.  / 
•  — (The  State  Come  of  Appeal)  waived  aside  a  California  law  that  protects 
the  confidentiality  of  news  sources  (in  the  Farjr  case)  and  said  it  re- 
garded such  laws  ^is  "an  unconstitutional  interference  by  Hie  legislattve 
branch  with  an  inherent  and  "Ual  power  of  the  court  to  control  its  own 
proceedings  arid  officers."  , 
And  finally,  a  San  Andreas,  California  Jud^e  cited  a  local  nevy'siiaper  publisher 
for  contempt  for  writing  an  editorial  critical  of  the  facfthe  judge  had  personally 
ftled  a  complaint  against  his  neighbor  for  allowing  a  black  LaiX>Eador  retriever 
to  Ktray  Into  his  garden— ^nd  then  presided  over_ the  owner's  pr^lal  hearing, 
Siicli  newspaper  editorials,  said  the  district  attorney  in  support  of  the  judge's 
contempt  action,  "tend  to  embarrass  the  administration,  of  justice  and  bring 
discredit  upon  the  court." 

I  would  counsel  the  appropriateness  of  recalling  these- incidents  in  each  and 
every  instance  where  proponents  of  legislation  affecHng  newsmen  suggest  to 
the  Congrei5s  that  certain  ambiguities  of  scope,  c<^verage,  application  or  defini- 
tion be  "left  to  the  courts  to  wwlc  out?*  '  ' 
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STATE  rnEE  M  l»TIOX 

The  fincstinn  of  sfate  prmiiption  poses  a  scpanUc^  issue  oven  il*  a;:ree- 
uipiit  exists  on  the  ilosirabilit.v  of  a  feik'ral  ytiiliilo.  Tht»  ijiifsn'oij  jjivulvrs  iwu 
liaiis:  ran  the  Coftgress  extmid  a  tcsfinionial  priviUw  to  Mie  Stales?  AiiiJ 
sh»nihl  it  as  a  matter  of  inihlic  iiolicy. 

The  weight  of  o)»inion  seems  to  be  clear  that  Coniirr(»Hs  iloes  jio>>ess  <-lear 
and  ample  amhurily  in  this  area,  either  under  (he  Coniincreo  C'lituse,  or^uadi  r 
the  authority  of  the  powers  given  it  under  the  First  Auiendnient  ami  niulor  tln» 
I'riviloKe  and  iniuirnilies,  Due  Process  and  Kmuneuieut  CImusi'S  of  tlio 
Fnni'teeuth  Amendment. 

lun  ill  adililion,  I  believe  it  is  sound  policy.  XewsgatUering  hns  uiiMnesildniilily 
become  interstate  in  dimension.  To  require  reporters  erossin;;  sinu»  liiit's  to 
leaiii  Hie  varying  protections  offered  or  not  offered  In  oaoli  instjtnro  by  st.it e 
staUilos  and  restriet  their  reliance  on  sources  accordin/^ly  is  tt>  ])h\vi}  a  bujd<'n 
on  newsKatheri Teg  which  I  think  would  be  seven  in  iuijiinjjir.g  on  tin*  puhlirV- 
r.'Kht  (o  know.  •  , 

The  case  is  conclusively  made,  it  seems  to  me,  wiien  one  eonsiders  tlu'  sii  na!  ioij 
that  would  obtain  if  a  federal  .statute,  desifjned  to  preserve  the  free  Mow  (tf 
informntioii  and  pontldeutiallty  of  Kourees.  is  Puactrd  but  not- extended  To  the 
States.  .Such  a  dichotomy  would  have  the  same  ofTect  to  a  In  fire  oxre^f  jis 
failure  to  pass  a  federal  statute.  For  it  would  place  an  impossllile  burihMi  nn 
^  newsmen  and  conlldential  .sources  alike  to  detennine  when  and  if  and  Ikav 
a  protection  or  an  exception  might  he  applied  in  a  girven  instance.  To  inij»f)se 
the  need  on  a  ne^vsnmn  to  inform  sources  he  mi^fht  safeguard  their  anonyjuity 
uarler  one  circnmstajice  but  not  another  could  .scarcely  have  any  other  elTcct 
than  to  chill  those  relationships  nud  dimini.sh  the  wiltingness  of  sources  to 
provide  information. 

Agahi,  as  Justice  AVhite  recognized:  "If  newsnuMrs  confidential  sources  are  as 
sensitive  as  they  are  claiiuefl  to  be,  the  prospect  of  being  unmasked  whenever  a 
judge  determines  the  situation  •justilieg  it  is  hardly  a  .satisfactory  solution  to 
the  problem.  For  them,  it  would  api)ear  that  only  an  absolute  nrivllejie  would 
suffice.**/  - 

It  is  the  certainty  of  protection  tliat  makes  the  relationship  possible  and 
brings  the  iufornmtlon  to  light  To  protect  those  relatlonshii-js  if  tbe  result 
of  a  newspaper  expose  leads  to  a  federal  jjroeeeding,  but  not  in  a  state  proceeding, 
is  really  to  render  any  supposed  "protection"  problematical  iu  the  extreme. 

Tints,  the  purpose  of  a  federal  statute  could  he  defeated  by  the  failure  to 
extend  to  ^the  State.s.  If  Congress  may,  pet  on  the  federal  level  to  guarantee 
an  overriding  pub; ir  interest  to  the  free  flow  of  informatlson,  it  cannot  be 
seriously  lield  that  Congress  o^inupt  also  move  to  protect  that  federal  interest 
where  failure  at.the  S^'^ato  level  would  negate  tbe  federal  iuteiest  and  render 
it.  ineffectual  or  meanln&aess.  To  do  so  would  bo  to  a rgne  that  the  States  jnay 
A'cio  and  aimul  overriding  federal  inierests  which  are  um1>putetl.,^^ 

EXCEPTI^'G,  CONGKKSS 

.  The  same  logic  and  reasoning  applies  to  the  question  of  granting  an  ex- 
ception for  congressional  committees  as  to  aJiy  other  major  exception.  It  would 
render  the  protection  meaningless  in  that  neivher  newsmen  nor.sourccs  could 
safely  predict  when  anonymity  would  be  guaranteed. 
It  could  not,  in  fact,  lie  guaranteed. 

Mor(»over,  in  none  of  tbe  states  wMch  Have  enacted*  some  form  of  ?ihield 
la>y— an  absolute  law  in  a  dozen  of  them — are  legislatures  excepted. 

Tlie  Congress  ought  not  to- prove  more  retai-ded  than  the  states  in  this  regard 
in  moving  to  preserve  the  free  flow  of  information  to  the  public. 

To  do  so  would  be  au  invitation  to  tlie  remaining  states  which  have  not  yet 
flcte<l,  and  to  some  .which  have,  to  f»s:t<»nd  a  similar  exception  to  tlie  protection 
to.^tate  legislatnres^.  _  - 

The  privilege.  foV--all  practical  purposes,  ceases  to  exist  wiien  such  vast 
areas  of  inapplicability  are  created.  • 

.      '  SCOPE  OF  COV'ERAOB  •  . 

Pinaliyi  there  remains  to  be  considered  the  central  questions  of  w^ho  ought 
to  be  covered  by  a  statute  and  whether  the  privilege  ought  to  attach  to  con- 
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lidfiithil  inforumlioii  gathered,  in  addition  to  the  protuctlon  of  sources,  ;uid  to 
what  extent 

In  addressing  the  tlrst  tjuestion,  I  believe  we  are  not  altogether  free. in  writing 
JegiKiation  lu  make  our  own  deterniinatiou  us  to  wlioui  the  privilege  will  apply, 
or  in  our  delhiitlons  of  those  iu  the  newsgathcring  professioJi,  but  that  we  are 
I'onstrahied  by  already-cstahllsJied  constitutional  boundaries. 

\^'hilc  it  is  argued  that  Congress  would  be  euaeting  a  testimonial  privilege 
wlt  iin  its  discretion  and  uan  make  it  as  ''narrow  or  broad"  as  it  dwms  ap- 
j>ropriate,  nnd  that  it  is  not  dealing  directly  with  the  First  Amendment  or 
uttfuiiiting- to  deXhicd  newsmen  in  those  termt.,  the  comiotiUion  of  lie  majority 
111  Hrunzhurg  should  remain  clear. 

It  empU)yed  the  phrase  "as  narrow  or  broad'*  in  reference  to  the  permissibility 
of  fashioning  *'sttuidunls  and  rules"— not  with  speeitie  ret'erenee  to  the  fashioning 
of  any  delinition  of  "press".  Justice  Wliite  earlier  suggests,  iu  t'aet,  that  tloing 
•so  is  a  questiomible  procedure    .      Moreover,  the  majority  later  makes  refer- 
ence to  "Fii-st  Amendment  Hunts"  in  di'scussijig  even  tlie  fashioning  -standiirds." 

The  Ci-sentiul  point  for  iha  Congrc»ss  in  defining  the  scope  of  coverages  there- 
.  fo»v.  is  tlmt  by  precedent  the  C^mrt  has  already  historically  ruled  rime  and 
again  ns  to  who»  in  effect,  is  **prcss"  and  therefore  falhi  witlHu  the  scope 
of  certain  First  AuieJiduicnt  protections  which  put  them  beyoud  the  reach  of 
tlie  Congress,  the  execuUve  branch,  or  the  states,  iu  fashioning  legislation. 

For  Congress  to  extend  a  testimonial  privilege,  the  obvious  legislative  purpose 
of  which  is  to  affect  the  jircss  function  and  to  promote,  «s  we  say,  "the  free  flow 
of  information,"  but  to  exclude  froju  such  legislation  and  such  a  piivilcge  any 
the  Supremo  Court  has  time  and  again  ruled  are  entitled  to  the  general  press  pro- 
tections afforded  by  tlic  First  Amendment,  would  appear  an  exercise  of  obvious 
constitutional  dubiousne.ss.  For  iji  fashioning  a  privilege  for  "press/'  Congress 
would  he  in  the  position  if  it  writes  exclusions  to  the  privilege  of  saying  some  are 
not  press  whom  the.  Supreme  Court  has  already  held  arc  constltutiouallv  pro- 
tected as  such.  Theve  %vouU  seem*  to  me  to  be  the  gravest  question  of  the  power 
ot  the  Congresr  to  do  so.  Moreover,  J  do  not  believe  it  is  required  where  the  Su- 
preme Court  has, 'in  eflfc<jt,  by  precedent,  determined  the  constitutional  areas  of 
protection  under  t\e  JTirst  Amendment  right  of  freedom  of  the  pressV  The  defini- 
tions, I  submit,  have  aJready  been  niade,  and  with  a  constitutional  force  the 
Congress  in  vrritlng  statutory  lang^iage  is  hot  f  rfte  to  igrnbre. 

In  dienussing  the  difficulties  of  enacting  federal  shield  legislation.  Justice 
White  noted ;  "Sooner  or  later,  it  .would  be  necessary  to  define  those  categories 
of  newsmen  who  qualified  for  tlie  privilege,  a  ^uefiWonaftle  procetfm'^  iu  light  of 
tlj6  traditional  doctilne  that  liberty  of  the  press  is  tlie  right  of  the  lonely  x)am- 
phleteer  \did  uses  carbon  paper  or  a  mimeograph  just  as  much  as  o^ 
metropolitan  publisher  wiio  utilisscs  the  latest  photochfehiieal  methods." 

But  it  is  later,  I  submit,  nnd  it  is  uecessary  to  extend  protection  to  those  to 
whom  the  privilege  will  apply.  I  iind  it  a  questionable  procedure;  however,  onl v 
if  we  /?ttempt  to  niake  the  €>rclusions  Justice  White  seems  to  assume  quite  na- 
turally have  to  be  attempted  from  purely  a  pragmatic  standpoint.  And  it  is  a 
pusszle  for  me  tliat  he  apparently  feels  sucli  difficulty  exis^-s  when  that  assumption  • 
seems  to  me  to  run  thoroughly  counter  to  the  very  words  he  goes  on  to  recite: 

"Freedom  of  tlie  press  is  a  'fundamental  personal  right'  which  ^is  not  confined 
to  newspapers  i?.nd  periodicals.  It  necessarily  embraces  p  amphlets  and  leaf- 
lets  .  .  .  The  p.'dss  ill  its  historic  connotation  coinpre'uends  ev,'ry  sort  of  publica- 
tion which  affords  a  vehicle  of  information  and  opinion.'  (Ldvcll  v,  City  of  OrffJii^ 
1938.)  The  informative  function  asserted  by  represcntatHes  of  tlie  organized 
in-ess  ill  the  present  cases  is  also  performed  by  Icctureria,  politcial  pollsters 
novelists,  academic  researchers  and  gdramatists.  Almost  any  author  may  qui tte 

accurately  assert  that  he  is  contributing  to  tlie  floW  of  information  to  the  public  

that  he  relies  on  confidential  sourr'is  of  information,  arid  that  these  sources  wili 
be  silenced  if  he  is  forced  to  ma  -  diisclosures  before  a  graiid  Jury." 

Unlike  Justice  While,  I  am  not  jilarnied  at  tiie  prospect  of  an  all-inelusive  appli- 
_  cation  of  the  privilege,  possibly  because^  I  do  not  foresee  a  national  spectacle  of 
poets,  di-amatists,  primphlefieerE;  or  streetconier  mimeograph  mricliine  operators 
appearing  in  waves  to  in vojf e  tli e  privilege  before  grand  juries  a  nxidhs  to  unmask 
the  confidential  sources  Of  Tennessee  Willia:7is,  the  mystica>fti^!plI?tional  sources 
lieiilnd  Uie  poetry  of  James  Dickey,  or  the  faceless  huuslB^yives  who  talk  to  Dr. 
■  Gallup.  ;  — .  r'-":^  .;r:-- 

M^^reover,  should  we  reach  the  day  when  Iffand  juriep  do  start  probing  the 
confidential  sources  of  Dr.  GaUup,  Tennessee  WiUiams  orHTames  Dickey^-^my  con-  - 
clusionis  thati  would  want  them  to  havemt  privilege  to  Invoke. 
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I  df»  iir>t  know  liow  nmiiy  loiu»l.v  paiiijihletptn's  tJiere  are  passing'  out  thrir  miiiit'- 
r>;;niplio(l  liniMloiits  on  stroetcornors  who  n-Iy  oii  confiflontiJil  s(nim\s  of  liit'nrnia- 
tion  or  perlmps  othw  voifi'OK  unlioanl  I).v  tlic  r(»sr  of  iis.  V»\\t  1  fliiuk  if  :i  jmnul 
jury  in  nil  sohriuty  sunnnon.s  them  before  tlio  bar  of  tluit  tribunal  lo  idiMitify 
those  voices,  we  ougJit  to  incinde  tho}<e  lonely  jnunpliletecrs  in  IJie  j>roteetion 
extenilert  by  th»^  i)rivilej;e. 

The  point  of  the  proposed  statute  is  to  protect  Mie  t.jf  fldenthility  of  ntnvs  snnrces 
and  iiew«  gntJiering  as  it  exists  in  experience  and  this  is  where  the  iuijuiet  of  any 
such  statute  i.s  required  and  will  apply. 

If,  in  expedience,  it  applies  on  occasion  to  tliose  Justice  White  nii^rht  concMnle 
ouj^;:lit  not  to  be  di^enied  part  of  the  resjjectable  press,  as  he  thinks  of  tile  press,  4ind 
even  thongh  he  recosnixes  them  as  press  under  the  First  Amendment,  I  could  only 
refer  Justice  White  bnck  to  his  own  words ;  *'Lil)erty  of  the  press  is  tJie  riylit  of 
:'Iie  lonely  pamphleteer  who  uses  carbon  pnper  of  a  mimeop'apli  just  as  nuicli  as 
of  tiie  largest  metropolitan  jnibli slier  wlir*  utilizes  the  latest  pliotocheniicaJ 
methods." 

The  question  of  whether  the  privileja*  ouslit  tu  aifacli  to  iiiformiUioii  jurnthered 
as  well  as  to  the  confidentijil  source  is  a  separate  (luestlou  in  drafting  legislation. 
But  there  is  no  way  from  either  a  rntiojial  stnndpoint  or  a  practical  one  chat  I  am 
able  to  separate  them  under  a  privilege.  One  inevitably  leads  to  the  other,  and  in 
modern  times  "confldentlality"  in  effect  miiy  embrace,  in  its  vital  contribution 
to  newsgathering,  even  the  refusal  to  ajipear  before  a  grand  jury,  as  in  the  case 
of  CtiUlwell  (given  a  need  related  to  the  rerpiivemunts  of  a  specific  set  of  contideji- 
tial  relationships  and  a  given  story)  to  the  necessity  of  a  TV  film  crew  to  k«i/W 
they  can  film  unharnied  In  a  neighborhood  because  tlio  residents  understand  they 
are  not  functioning  .ns  an  annex  to  law  enforcement  agencies,  which  is  the  same 
reason  we  have  suc<?essfully  discouraged  the  practice  of  FBI  agents  posing  as 
iiew^smen.  i  ' 

I  am  i)erhaps  most  disturbed  by  those  who  suggest  such  a  separation  can  be 
made  and  ought  to  be  mada,  and  that  we  should  limit  th6  scope  of  ihe  privilege 
to  only  those  instances  involving  protection  of  confidential  sourc  es  and  whore 
the  explicit  promise  of  contidentiality  was  made— aiid  to  no  ciilier  aspect  of 
newsgathering^  -  - 

To  do  this  would  Ve  to  open  the  door^  under  sanction  of  fedeial  statute,  to  an 
all-out  nssanlt  against  alt  the  remainder  Of,  newsgathering  activiHes  we  would  l)e 
leaving  vinprotected  and  which  have  even  been  nmstly  i-espected  aiid  sanctified,  bv 
experlv  iice  at  least,  in  tJie  pijist. 

One  snggestion  has  been  that  the  test  of  who  is  entitled*  to  the  privilege  should 
be  whether  the  persca  4ii  volyed,, the  lecturer  or  author.  Is  a  pei'isun  to  whom  some- 
bmly  witlvinformation  is  alptto  go.  If  he  Is  not,  the  Court  will  rule  tliat  he-is  not 
entitled  to  the privileg^e..  U  «  . 

I  would  suggest  that  the  test  is  whether  the  pei'son  involved  under  Oie  broad 
definition  of  the  press  is  someone  to  whom  somnljody  with  information  does  go. 
For  what  we  flre  attemptiiig  to  protect  is  thetransmittft'i  to  society  if  the  in- 
formation, and  it  iS'the soni'ce,  and  it  is  the  i^ree  flow  of  information  broadly  to 
the  ]>ublic  by  whatever  meaus  of  pul dished  or  broadcast  oommunications,  not'  the 
"newsman",  as  such.  And  tlie  purposes  of  ^preserving  the  free  flow  of  information 
are  served  no  less  when  an  autlior,  lecturer,  or  a*  pamphleteer  makes  that  infor- 
nmtion  public,  relying  on  a  fonfldeutjal  source,  than  if  it  is  done  in  the  largest 
newspaper  or  on  the  wave  of  tii*^  most  powerful  television  sigii^^l. 

In  the  end.  as  Senator  Grans^ton  suggested,  actual  experience  sorta  it  owt  Those 
wlth  informafim  to  oive  realty  ffo  to  those  they  think  have  professional  reasom 
to  receive  it,  Biit  the  privilege  ought  to— and  I  believe  conlstitntionallv  must- 
extend  tothectfcw*  of  the  confidential  iufonnrition  as  transmitted  to  anvone  Iving 
wihin  the  broad  de45,nition  of  *fpress"  under  the  First  Amendment  and  riot  be' left 
vague  to  impose  ui;>on  the  courts  the  burirleu  of  deciding  the  '^aptness"  of  the 
newi^man  receiving  it  on  some  imagined  hierarchy  of  journalistic  power  or 
resiMctaljility.  ^  < 

And  if  the  priyllege  also  emhraces  the  ''newsgathering  activities"  of  the  lonely, 
fitrcetconier  pamphleteer  np  less  than  of  our  publishing  empires,  I  think  the  coun- 
try might  survive  that  expres^on  of  freedom  of  the  press,  and  perhaps  even  proAt 
^v  Jt.  Because,  as  Justice  White  himself  suggested^  that  is  what  £r^^^ 
press  Is  nil  about,  a.nd  the  3nnely  pamphleteer  can  serve  the  public  right  to  know 
In  a  given  instance  no  less  than  CBS.  .  ^  \.', 
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^  SU.MMAKV 

Ic  is  an  oa.s^'  fx^^ivi-e  I'ur  :uj;;i,'i;iatiuii  jinU  I'mivy  lo  coujuio  iii.  t•^vu  tin*  imjst 
j^rotestjao  Iiyin^tliescs  which  miHj,  boilt'd  tlown,  syiiibolixe  a  iVai  of  l'ive<l<nu.  It  is 
lurt  new.  It  is  tUii  ngelcss^  qm»sUon.  It  is  a  iionual  liuuvaii  anil  logijfUtive  instinct. 
Potential  abuses  ot'  treed  oin  may  filways  be  sinnuioucHi  to  mi  nil.  Tlu-y  will  always, 
ill  reality,  exist.  But  I  tlvougbt  we  lind  lea  rued  in  this  country,  ail  counrne.s, 
that  If  we  consult  only  our  fears  and  aiJi;reliensions  tlmt  those  aiH>rehenslous  exMt 
in  every  nren  of  liberty  and  can  be  used  to  end  liberty  itsolf  on  the  liiost  plnusible 
and  couvlncing  grounds  ut  any  tiuie  we  wish  to  succumb,  to  nn  iustiuet  tiurt  re- 
I  ;;ards  freedom  more  sa^picionsly  than  we  do  govennnent. 

There  is  little  in  tlie  way  of  possible  nbui^e  I  can  conjure  up  if  we  enaet  an 
ab.solute,  unqualified,  all-inclusivv  statxite  beyond  what  ha>  cxlsttnl  potentially  iu 
all  our  past  hlstoi-j'  of  actual  expeiitfuee,  when  news-gathering  was  treated  wit!: 
the  sanctity  we  ai*o  seeking  merely  to  restore.  Rather^  our  expeiiencAi  to  date  does 
not  provide  reason  for  apprehension,  but  conlidenco. 

.  If  we  wish  to  consult  only  our  imagination  and  our  fear.s,  we  may  f:ud  i:ny  jniui- 
ber  of  exceptions  to  the  privilege  and  wliich  will  destroy  tlie  privilege. 

If  we  wish,  instead,  to  consult  our  history  and  the  evidence  of  our  own  free 
society  to  date,  we  cannot  act  other  tluiu  to  reaffirm  the  freedom  that  Ls  our  only 
meaning  and  our  only  real  strength  as  a  s.ociety. 

If  wu  cannot  feel  tlmt  apirit  witbin  us  anymore  in  drafting  tbis  leglshitlon.  then 
let  us  quit 

It  is  not  a  iwrtisaii  concern.  It  seems  at  some  times  partisan  in  tone  because  ' 
the  particular  issues  raised  by  initiating  the  practice  of  subpoenaing  newsmen 
have  occurred  under  tliis  administration,  but  they  might  as  easily  have  occurred 
under  any  other.  And  If  the  spokesmen  for  the  administration  defend  th;it  prac- 
tice, others  in  that  same  party,  including  the  Governor  of  my  own  State  of  Cali- 
foni la,  Governor  Reagan,  do  ai)preciate  the  threat  to  the  free  flow  of  Information 
to  the  public-inherent  in  Temoying  tlie  protection  of  ^^  m^^ 

The  move  to  provide  at  rdm^^ 
sUeUtal  in  t^ritos  <>f  ba^ic  iibeM^ 
aiid  the  tocats  %'  W 
political  or  ki^al  clt<iiimsi#nc^ 
■  remedy^willb(^^ound>h1ii4w^ 
♦  i  Ui0  i^rticulijij^^espoiisi^ 

-  ^  ■      •    Supr&iS  Cou^H;  Im 
;  has  slipwii  itsielf  hntf^goni^s^^^ 

[       ;  :  not«ittfraia;^ctf?ir^^  ^iy:r--::l/r-::}  ^-.r.  ■ 

!  >     asi^  so  that  3^ 
i  wlib  Ms  1:0^^ 

1         is  accbtaipMifefi  %  EQbertf\^^  Jxihn  iLa>\^ 

1         the  iVasliing^ 

I  wbrilii  like  every 
voluntainly  aiid  not  imder  a:  subpobiia.  It  is>  jileasure  ];ia ving  you  with 
•         lis,  Mr.  Thomas.  -        ^ '  ,  ■•  ■-• 

'  STATEMENT  OiP  WHJiW 

TIMES,  ACCOMBANIED  BT  ROBERT  S.  WAERElf,  ATTORNEY  AT 
LAW^  JOHN  M^ENOI;  cilEP,  WASHING^^ 
■  JACE-ilEISONj'lB^ 

I  i!         Mr/  TH0MA3r 

bri^  st^ement  from 

Warreaivwill  read  a  brief  .§t^t<^mqit  trpnv  €ive  ppiiit  of  view  of  a  trial 

;  vlinperi^^ 
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tivt'ly.  We  Jiiv  a\vare  of  tlie  argumonts  of  those  wlio  foar  tliut  sticli 
lejjislation  iiuvy  turn  out  to  be  double  edged,  but  this  sounds  to  us 
like  a  drowning  man  who  I'ejects  a  rescuer  bei-ause  of  possible  fiitniv 
f-iitangleiuiMit>'. 

Wi^  are  in  trouble  right  uovv,  deep  ti'ouble.  and  it  s  cleai-  from  the 
pue(•es^i^^u  of  pyraiiiidiiig  court  rulmgs  that  thizigs  are  going  to  get 
worst*. 

liy  now  I'm  ^^nre  you've  heard  tiie  general  arguments  for  ju'ess  IVee- 
doui  Mild  t'ae  i  ight  to  ku(ny  often  euougli.  I'd  just  like  to  tell  you,  then, 
what's  been  iiappening  to  us  ni  I'ecent  years. 

We  ]^a^•e  iM'rr>nie  a  lawyer's  grab  bag.  As  the  coiiils  continue  to  en« 
large  earlier  rulings  that  Ave  arc  susceptible  to  being  Iniided  in  to. 
lesti  fy,  and  that  the  fruits  of  our  reporting  ert'orts  Juay  filso  be  obtain- 
able, \vc  have  bi'en  uiuler  constant  siege. 

Even  lawyers  who  orate  on  behalf  of  a  free  i)rcss  come  rmniing  to 
us  with  a  court  order  or  tlie  threat  of  ojio  wlu^ii  they  iieed  help,  because 
we're  the  most  visible  and  tj3mpting  resource, 

We  are  snbpenaed  in  every  conceivable  kiiul  of  case»  and  we  never 
know  whci'e  tlie  assault  is  going  to  coine  from. 

One  of  our  political  reporters  was  snbpenaed  a  few^  weeks  ago  in  a 
sordid  civil  suit  involving  one  of  the  candid,atcs  in  an  election  months 
earlier.  He  was  snbpenaed  sijuply  because  ho  Avrote  a  somewhat  cursory 
story  about  on  incident  involved  in  the  course  of  the  campaign  and 
might  know  more  about  it. 

Another  subpena  threat  came  3  wxeks  ago  as  the  result  of  a  minor 
stoi7  which  appeared  more  than  a  year  ago  in  one  of  our  suburban 
sections.  It  concerned  a  disgruntled  grand  juror,  and  a  defense  lawyer 
thought  our  reporter  might  have  run  across  information  in  writing 
the  story  that  would  shore  up  his  attack  on  the  grand  jury  selection 
process. 

In  tlie  past  few  years,  the  Times  has  been  served  A\ith  more  than  30 
snbpenas  and  threatened  with  more  than  50  otliers.  So  far  we've  suc- 
cessfully resisted  all  of  them,  but  the  cost  has  been  high. 

Our  efforts  in  this  area  alone  total  more  than  $200,000  in  these 
few  years,  the  vast  bulk  of  it  in  the  past  year.  EveJi  for  a  wealthy 
paper,  tliis  is  big  mone3^  And  it  should  be  clear  to  anyone  that  small 
pai>ers  cannot  long  resist  at  tliese  prices. 

So  what  liappcjis?  They  stop  printing  stories  that  could  cause  them 
legal  problems,  and  sources — clearly  perceiving  that  all  this  means 
their  confidentiality  rests  upon  an  increasingly  frail  reed — stop  giving 
information  to  all  of  us. 

I'll  give  you  just  a  few  specifics,  and  John  Lawrence  or  Jack  Nelson 
can  add  to  thtm  if  you'd  like  them  to. 

After  trying  for  more  than  7  ycai^  to  find  a  businessman  courageous 
enough  to  spell  out  the  rost  and  methods  of  doing  business  with  a  local 
government,  w^c  found  one,  . 

With  his  anonymity  assured,  and  after  literally  months  of  persili- 
sion,  lie  told  of  blatant  bribes  and  more  subtle  gratuities  he  was  forced 
to  give  public  officials  to  do  business. 

His  canceled  checks  and  the  public  records  confirmed  his  story, 
which  was  printed  about  a  year  ago.  It  produced  some  immediate 
reforms  in  planning  practices,  whioi  we  can  hope  will  last  a  while, 
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but  more  tlmn  that,  it  produced  an  acute  and  vivid  idea  of  how  corrup- 
tion real  ly  worlcs.  _i 

A  few  months  ago,  long  after  the  story  was  published,  that  man 
called  me.  With  what's  happening  in  the  courts,  he  asked,  can  they 
retroactively  force  you  to  identify  me  ? 

He  wasn't  kidding,  and  he  was  afraid.  That  maji,  and  othei-s  like 
him.  will  not  talk  to  us  again.  And  our  readers  will  be  the  losers. 

Some  other  specifics:  Two  of  our  recent  Pulitzer  Prizes  were  for 
stories  which  were  not  possible  without  confidential  sources.  One  went 
to  a  series  of  stories  which  exposed  corrupt  practices  in  city  and  county 
government,  and  which  rested  upon  information  given  to  us  by  re- 
spected businessmen  and  public  officials  who  stood  to  lose  livelihoods 
if  they  were  identified. 

Today ,  they  would  not  talk  to  us. 

I  think  it^s  important  to  realize  that  by  far  the  bulk  of  confidential 
sources  are  respectable  businessmen,  public  officials,  lawyere,  and  the 
like. 

They  are  impelled  to  provide  information  for  a  variety  of  reasons, 
but  usually  because  they  are  basically  hojiest  men  who  are  offended 
by  what  they  see  happening  or  who  want  to  help  make  a  story  true 
and  meaningful. 

But  they  also  are  the  kind  of  people  who  have  a  lot  to  lose  if  they 
are  named— lawyers  who  would  ^et  in  trouble  with  the  judge,  judges 
who  would  get  in  trouble  with  fellow  judges,  businessmen  who  would 
lose  business  with  the  public  agencies  they  are  telling  us  about. 

And,  since  the  courts  have  made  it  clear  that  their  guarantee  of 
confidentiality  rests  upon  a  newsman's  willingness  to  go  to  jail  and  a 
newspaper's  willingness  to  fight  long  and  costly  court  battles,  they 
are  remaining  silent. 

At  least  four  times  in  the  past  few  weeks,  potential  sources  in  Los 
Angeles  have  specifically  cited  the  danger  oi  subpena  in  refusing  to 
provide  information  we  both  knew  they  possessed. 

It  has  happened  at  least  twice  to  our  reporters  here  in  Washington. 

These  were  people  candid  enough  to  admit  their  reasons.  But  most 
of  our  confidential  information  comes  to  us  unsolicited.  If  our  known 
sources  are  refusing  to  talk  to  us  for  admitted  fear  of  disclosui-e,  we 
wonder  how  many  unlmown  sources  now  just  stay  away,  or  how  many 
others  plead  ignorance  wKen  the  honest  explanation  is  fear? 

So  there  is  no  question  in  our  minds  that  our  sources  already  are 
dwindling,  and  that  the  courts  are  the  reason. 

Another  thing  is  happening.  Stories  are  not  being  told  because  the 
media  itself  is  becoming  gim  shy.  We  know  of  a  meti'opolitan  news- 
paper which  told  its  reporters  not  to  even  try  to  talk  to  anyone  bound 
by  a  judge's  gag  order. 

Since  that  includes  everyone  who  might  know  anything  about  what 
is  liappening  in  any  given  case,  this  means  the  newspaper  is  reporting 
only  what  is  can  see  and  hear  in  open  court  Russian  reporters  can 
<lo  the  same. 

We  do  not  advocate  gratuitous  violation  of  any  judge's  order,  but 
if  we  no  longer  even  keep  track  of  what  is  ffoing  on  behind  the  scences 
in  his  court  he  can  run  his  so-called  public  institution  any  way  he 
wants  to. 


.  93-474-73  10 


284 


In  another  case,  a  judge's  suppression  of  a  grand  jury  repoi-t  becanio 
public  only  when  it  finally  I'eached  the  attoiney  general's  office,  which 
ruled  he  couldn't  do  such  a  thing. 

Checking  back  to  see  why  this  had  been  sucli  a  deep  secret,  we  found 
that  the  important  media  in  that  county— i^riiit  and  bi-oadcast — liad 
declined  to  publish  anytliing  about  the  affair  for  faar  of  the  judge-s 
gag  order. 

There  are,  of  course,  other  more  subtle  examples.  It  would  bo  asking 
too  much  of  human  nature  not  to  expect  some  to  take  the  easy  way 
out  when  the  alternative  could  be  jail  or  crushing  expense,  or  both. 

It  is  for  these  reasons  that  we  think  we  must  have  a  strong  shield 
law  if  we  are  to  survive  in  any  meaningful  form. 

And  by  ^'strong,''  we  moan  a  law  witTiout  crippling  qualifications.  We 
ask  this  not  out  of  arrogance,  but  out  of  bitter  experience. 

The  trouble  with  qualifications  is  that  thej'  ai  e  interpreted  by  judges 
with  the  widest  latitude.  "Clear  and  present  danger,"  for  instance,  ran 
mean  many  tilings.  One  jndge  out  our  way  found  a  clear  and  present 
danger  to  fair  trial  in  stories  about  a  young  man's  wearing  of  the  flag 
on  the  seat  of  his  pants, 

A  judge  hei'c  in  Washington  found  that  the  Los  A'tiffeles  Times  in  a 
taped  intoi'vicw  probably  came  into  possession  of  material  which 
would  not  bo  found  elsewlioroand  whicli  met  the  tests  of  relevance  even 
though:  first,  he  had  no  idea  what  material  we  had  beyond  what  we 
published,  and  second,  the  subject  of  the  interview  had  been  interro- 
gated by  the  grand  j^  ^    md  the  FBI  and  transcripts  were  available. 

So  it's  clear  that  .my  qualification,,  reasonable  as  it  sounds,  is  sub- 
ject to  the  judge's  interpretation.  And  the  result,  is  the  same :  we  Avind 
up  in  court. 

And  even  though  a  bill  Avith  qualifications  may  give  us  a  ground  on 
which  to  appeal,  a  valuable  thing  to  lawyers,  so  f  ai'  as  we  are  concerned 
we  lose  the  big  battle  Avhen  Ave  are  hauled  off  once  again  to  court. 

It  is  tliis  tliat  serves  dramatic  notice  on  anyone  Avho  might  have 
something  to  tell  the  public  that  he'd  better  keep  quiet  unless  he's  Avill- 
ing  to  put  his  name  to  it.  / 

I  realize  that  to  many,  our  request  for  a  laAv  Avithout  strings  may 
appear  unreasonable.  Biit  I  think  Aveimust  remember  that,  Avitli  all  our 
admitted  faults  and  frailties,  the  preks  and  bi'oadcast  media  represent 
tlic  public's  only  aA'eiuie  of  information,  for  all  practical  pnri>oses,  ex- 
cept agencies  and  people  directly  iuA'olved  in  Avhatever  it  is  they  need 
information  about. 

We  cannot  be  even  as  effective  as  Ave  have  in  the  past  if  our  present 
A'ulner ability  is  continued  through  strings  hi  the  laAv. 

Thank  yoxx.  I  Avould  like  to  mention  that  Ave  are  going  to  offer  some 
affidavits  lor  the  record  which  aa'b  AA-on-t  go  into. 

Senator  Tcxxky.  Good. 

Before  questioning  Mr.  Thomas,  I  think  AA^e  might  listen  to  the  other 
Avitnesses  that  you  have  Avith  you  at  the  table.  I  inust  say  parentheti- 
cally that  T  find  vour  statement  extremely  valuable  but  at  the  same 
time  A'ery  disturbing.  I  am  shocked  quite  frankly  to  hear  yon  say  that 
ynh  feel  that  a  nnmber  of  A-ery  important  stories  have  not  been  pub- 
lished because  of  fear  on  the  part  of  ncAVspapei'S  and  the  fear  on  the 
part  of  confidential  sources,  paiticularly  if  these  are  stories  relative  to 
covrnption  in  govei'ument.  After  all,  by  its  veiy  nature,  men  in  posi- 
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tions  of  power  tend  to  boconic  rorruptible  if  tliey  do  not  liave  to  be 
jiidyed  by  the  jmblic  thfit  they  arc  suppose  to  be  serving.  You  don't 
noeil  an  ancient  axiom  to  understand  that.  Jnst  kem:)  your  eyes^ad  ears 
o])en  and  see  wliat  is  goin«^  on  around  you  to  uiulerstand  that  even  a 
jjei'son  of  the  most  faultless  cliaracter — if  lie  is  not  going  to  be  Jidd 
accountable — can  be  corrupted. 
Mr.  Thomas.  Yes. 

Mr.  Wauukx.  ^Ir.  Cliairman.  gentlemen,  my  name  is  Robert S.  War- 
I'en.  I  am  with  the  hiw  hrm  of  (riteon,  Dunn  &  Cnitcher. 

Since  1905,  I  liave  been  priviU^^ed  to^ri^presiMit  the  Lof<  Anf/rh^s 
Times  in  n^any  of  its  litipition  nnittcrs.  During  the  fii'st  few  yeai*s  of 
that  representation,  the  litigation  pi'oblems  of  the  newspaper  were 
minor;  however,  within  tlic  last  ?>  to  4  years,  the  sitnatioa  has  reached 
a  stage  which  I  think  legitimately  can  be  described  as  a  ct^isis. 

As  Bill  Thomas  has  testified,  litigants  in  civil  and  criminal  matters 
liave  discovered  that  the  investigative  and  reporting  fnnctions  of  news- 
papers fit  in  handsomely  with  the  factfinding  procens  involved  in- 
court  proceedings.  As  a  result,  each  year  produces  an  inci-easin^  num- 
bei-  of  snbpenas  directed  to  Times  reporters.  SubpeJias  for  trial  testi- 
mony and  for  depositions.  Subpenas  almost  always  issned  and  served 
on  ver3'  short  notice.  Subpenas  directing  the  attendance  of  the  re- 
porters and  commanding?  the  production  of  notes,  photographs,  back- 
ground mat<?.rials.  all  articles  published  on  a  certain  subject,  and  so 
forth.  The  service  of  tlujse  Hul)penas  compels  immediate  involvement  of 
legal  personnel,  forced  negotiations  withcounsol  involved,  prompt  runs 
to  the  courthouse  for  ])rotective  orders,  and  eventual  snbmission  of  mo- 
tions and  authorities  as  to  the  ultimate  issue.  As  a  result  of  the  situa- 
tion, we  have  been  compelled  to  prepare  a  legal  brief  on  compnterissed 
typcAVvitcr  tape,  constantly  being  revised  to  accord  with  the  latest 
jndicial  decisions  on  tlie  sul)ject. 

Fnither.  in  Califoniia,  w(»  ai'e  laboring  under  a  S3'stem  of  judicial* 
control  of  news  ]*especting  criminal  justice  which  now  approximates 
the  Ejiirlish  systejn.  A  system  which,  according  to  the  10+1  decision  of 
the  U.S.  Supreme  Court  in  Bridges  v.  GaUfornia^  Avas  expressly  in- 
tended by  the  f  ramers  of  the  Constitution  to  be  rejected  in  the  United 
States.  This  has  been  achieved  1)3'  the  use  of  tAA'o  devices.  The  Hrst  is 
tlie  issuance  of  so-called  gag  orders  by  which  the  court  in  a  pending- 
crimina  1  case  regulates  the  s])eech  not  only  of  court  personnel,  nor  even 
just  the  litigants  anxl  attorneys  before  the  court,  but  also  all  witnesses, 
all  law  enfor'cement  persomiel,  and  in  many  instances,  other  officials- 
such  as  the  ma3^oi'  of  the  city — ^^in  other  words,  all  likely  sources  of  news- 
respecting  the  crime  and  criminal  proceeding.  When  these  orders  first 
evolved  in  tin;  latter  half  of  tJie  lOGO's.  the  press  was  assm*ed  that  the 
judiciary  was  simply  ''putting  its  own  house  in  ordeT*"_and  the  pi-ess 
\yould  not  he  affected.  The  nse  of  the  second  tool — namely,  interroga- 
tion of  the  reporter  to  discover  his  source  of  news— has  made  an  illu- 
sion of  that  assurance.  For  now,  as  dramatically  illustrated  by  the 
W}lh'm7-  Fair  case,  the  California  courts  claim  the  riglit  to  interi'Ogato 
a  newsman  asto  wliethera  source  of  his  information  respecting  a  crimi- 
nal proceedin|2:  was  a  party  subject  to  a  gag  orili«r  tiud  to  jail  tlu'  news- 
man if  he  I'efMscs  fo  brr»ach  the  confidence.  By  these  two  exerrises  of 
uuthoritA-,  the  California  courts  do  indeed  claim  the  power  to  conti'of 
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with  an  iron  hand  the  disclosure  to  the  public  of  information  respiacting 
the  workmgs  of  criminal  justice. 

We  believe  that  our  experience  in  California  slieds  some  light  on  the 
consideration  of  the  prospective  bills  before  you. 

First,  it  is  truly  essential  that  the  protection  afforded  be  applicable 
in  state  courts  as  well  as  in  Federal  courts.  If  a  news  source  is  subject 
to  boin^  identified  in  a  State  court  i)roceedin<^,  the  fact  that  his  identity 
would  be  protected  across  the  street  in  the  Federal  courthouse  is  going 
to  afford  him  little  comfort.  He  wall  not  reveal  the  confidential  infor- 
mation ^vhen  his  identity  is  subject  to  being  revealed;  if  the  House 
and  Senate  of  the  United  States  deem  it  important  to  protect  the  flow 
of  information  from  these  sources,  the  protection  nnist  be  effectual. 
Further,  in  CaUf:or3ua,  our  court  has  declared  that  in  the  case  of  iX3- 
l)ortage  of  a  criminal  pi'oceeding  subject  to  tlie  issuance  of  a  gag  order, 
the  California  sliield  law  is  an  unconstitutional  interference  by  the 
California  Legislature  with  the  California  judicial  system.  With  this 
declaration  that  our  legislature  cannot  protect  the  public  from  this 
judicial  inroad  upon  a  free  press,  our  only  hope  of  breaking  California 
court's  rigid  control  over  speech  respecting  criminal  proceedings  is  by 
the  enactment  of  effectual  Federal  legislation. 

Second,  the  protection  afforded  by  the  lemslafcion  should  be  absolute 
rather  than  subject  to  judicially  interpreted  and  applied  qualifications. 

After  all,  we  are  seeking  to  5nduce  persons  with  information  to  con- 
vey  tliat  infoi'mation  to  the  press  so  that  the  public  may  be  informed. 
If  Mie  identity  of  these  sources  is  not  truly  protected  but  rather  subject 
to  being  revealed  at  the  discretion  of  a  judge,  the  source  caunot  jeop- 
ardize his  job,  his  reputation,  or  perhaps  his  liberty  by  subjecting  him- 
self to  exposure  at  the  discretion  of  any  governmental  official. 

Further,  I  sincerely  believe  that  the  present  crisis  between  the  press 
and  the  judiciary  is-attributable  to  a  breakdomi  of  the  system  of  checks 
and  balances.  The  judiciary  when  weighing  first  amendment  freedoms 
against  claims  of  governmental  necessity  made  by  the  legislative  and 
the  executive  branches  was  capable  of  an  objective  analysis  in  whicli 
freedom  preserved  its  paramountcy.  Howeverj  as  a  result  of  the  inex- 
orable limitations  of  human  nature,  that  same  objectivity  has  not  been 
possible  when  the  judiciary  passes  upon  its  OAvn  activities  which  in  the 
name  of  necessity  impinge  upon  freedom  of  speech  and  press.  There- 
fore, no  true  protcctioij  acn  be  achieved  where  the  judiciary,  whose 
goal  is  factfinding  is  left  with  discretion  to  override  the  interests  of 
free  speech  and  press. 

Finally,  the  press  in  requesting  absolute  protection  is  not  making  an 
ujiusual  or  unprecedented  request.  There  am  many  instances  in  which 
we  have  decided  that  implementation  of  a  public  policy  overrides  the 
impoitance  of  ascertaining  facts  in  trials.  We  see  these  principles  in 
opei'ation  Avhen  illegally  obtahicd  evidence  is  excluded  and  when  the 
attorney -client  or  doctor-patient  relationship  is  protected.  We  under- 
stand in  these  instances  tiiat  the  desire  is  not  to  create  a  privileged 
class  of  attorneys,  but  rather  to  preserve  the  effectiveness  of  our  ad- 
versary system  of  justice  in  which  the  principals  appear  through  rep- 
roHontatives.  We  seek  not  to  create  a  privile^red  class  of  medical  person- 
nel, but  rather  to  insure  that  patients  receive  effective  medical  treat- 
ment. So  here,  no  one  desires  to  create  a  privileged  class  of  news  report- 


evs5  rather,  society  scoks  to  preserve  the  flow  of  iiifovmatioji  upon  wliicli 
itdcpoiids  for  knowledge. 

If  I  have  a  moment,  I  would  like  to  comment  upon  one  qualification 
proposed,  which,  in  my  judgment,  threatens  to  destroy  the  protection 
being  considered.  At  Hrst  blush,  it  seems  reasonable  to  eliminate  tlie 
protection  in  defamation  cases.  However,  since  most  investigative 
reporting  necessarily  involves  the  i)ubli€ation  of  defamatory  inatter, 
inclusion  of  sucli  a  qualification  will  necessarily  hand  to  the  oflicial  or 
other  party  seeking  retribution  upon  the  source  of  the  information  a 
ready  and  always  available  tool  to  compel  his  identilication.  We  know 
from  the  libel  action  brought  by  Montgomery,  Ala.,  Police  Commis- 
sioner Sullivan  and  otlieis  that  this  tool  will  be  used.  No  source  is  likely 
to  I'eveal  confidcJitial  information  in  the  face  of  such  a  risk.  It  is  not 
truly  necessary  to  create  such  an  enorjnous  loophole  in  the  protection 
afforded.  In  the  newspaper^s  defense  to  the  libel  action,  failure  to  I'c- 
veal  the  sources  will  impair  the  newspaper's  elFoits  to  establish  its  lack 
of  malice.  If  the  newspaper  is  willing  to  bear  tliat  civil  burden,  tliere 
is  no  reason  to  compel  disclosure  of  its  sources. 

Thank  you. 

Senator  Tunney.  Thank  you  very  much,  Mr.  Warren.  We  appreci- 
ate yerj''  much  that  interesting  insight  into  the  gag  kw  in  the  Cali- 
fornia courts  and  the  effect  it  has  had  in  California  upon  news  coverage. 

I  have  a  number  of  questions  that  I  want  to  ask  you  but  I  will  dlefer 
to  Mr.  Lawrence  or  Mr.  Nelson.  Do  either  or  both  of  you  luive 
statements? 

JEr.  Lawukxcr.  No. 

Mr.NEi^oN,  No. 

Senator  Tunney,  Well,  before  I  address  a  few  questions  to  Mr, 
Warren,  I  would  like  to  have  you,  Mr.  Lawrence,  and  you,  Mr.  Nelson, 
describe  in  detail  the  procedure  by  which  the  supena  was  issued  de- 
manding that  you  make  available  certain  notes  regarding  the  now 

famous  \Y^^^^'^?^*^  ^^se. 

Mr.  Lawrence.  Mr.  Chairman,  the  subpena  was  issued.  There  are 
three  subpenas;  namely,  Ronald  Ostrow,  Jack  Nelson,  and  myself. 
They  were  issued  on  a  Tliui'sday  or  Friday,  as  T  recall.  They  were 
retui'Jiable  the  following  Tuesday,  which  meant  that  there  was  very 
little  time  for  the  Thnes  attorneys  to  prepare  any  kind  of  a  case  to 
quash  the  subpenas.  We  weiit  into  court  on  a  Tuesday  moriung  to 
argiie  the  motion  to  quash.  The  judge  called  before  him,  befoi-e  this 
motio7i  M-as  heard,  the  grand  jury  to  advise  thoni  that  tliey  should 
not  talk  to  the  press  and  compliment  them  for  not  having  talked  to 
tJie  press.  The  proceedings  then  went  on  to  the  point  that  by  3  oV'lock 
in  the  afternoon  I  was  put  on  the  stand  and  asked  M^hether  I  w^ould 
submit  these  tapes  and  I  respectfully  declined  for  the  reasons  we  stated 
in  our  motion  and  by,  I  would  say,  3:15,  I  was  behind  bars. 

Mr,  Nelson.  I  think  it  might  'be  well  to  give  you  a  little  back- 
ground before  the  subpena  was  issued  and  also^I  think  it  may  show  you 
the  way  the  whole  interview  was  carried  out  aud  the  way  we  dealt  with 
the  tapes  later  will  show  you  the  chilling  effect  the  Oaldioell  decision 
has  had  on  the  way  reportci*s  operate. 

To  give  you  an  example,  Baldwin*  was  interviewed  for  5i/:>  hours 
0]i  tape.  Tlien  we  staited  putting  the  story  together,  Kon  Ostr7)w  and 
myself,  and  we  had  it  rather  hurriedly  because  we  learned  tliat  the 
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^rovornment  knew  of  tlio  inti»rvic\v  a?icl  we  mnv.  rolativol>-  siiro  that 
the  Government  would  try  to  pi'cvont  publication  one  way  or  another. 
Of  course,  thoy  did.  What  happened  was  we  stayed  up  all  one  nij^ht  and 
dictated  the  story  to  IjOS  An^»eles  and  finished  it  np  at  4:20  a.m.,  and 
the  reason  for  that  wtis  we  wei  e  af  mid,  as  I  say,  the  Government  nii^ht 
ivy  to  prevent  publication.  Abont  8  o'clock  I  got  a  call  from  one  at- 
torn(»y  for  Baldwin.  "I  nm  sorry,  yon  cairt  run  the  stoiy.  I  wonld  like 
for  you  to  be  able  to.  We  have  had  a  call  from  Government  attorneys 
and  they  have  told  us  if  the  story  runs  Baldwin  may  lose  his  im- 
munity from  prosecution  and  may  also  be  held  in  contempt  of  court.'* 
I  WHS  noncommittal  and  I  said,  "I  will  have  to  talk  to  the  editors  in  Los 
An^^eles  because  the  storv  has  ^one  to  Los  Angeles;  it's  been  called 
iti."  ■  ' 

Several  houi-s  later  the  attoi  iiey  called  i)ack  and  he  said  now  you 
really  can't  use  the  story  because  judge  Sirica  has  signed  a  gag  order, 
and  if  you  do  Baldwin  will  be  held  in  confcmpt.  So  I  spent  the  day, 
Osj-row  spent  the  day,  talking  back  and  forth  with  the  attorneys.  Bill 
'I*homas,  the  editor,  and  finally  the  editor  made  the  decision  the  only 
reason  they  were  asking  ns  now  to  withhold  the  sfoiy  was  because  of 
the  Government  inti?nidation  of  the  source.  Wo  liad  acted  in  ^ood 
faith.  We  thought,  we  had  lived  up  to  our  agreement  and  so  the  decision 
was  made  to  publish  the  story.  Of  course,  it  was  dojie,  Fa'ou  after  that 
we  got  to  thinkijig  about  the  tapes  and  we  wvvq  very  worried  about  it. 
Yon  can  become  so  ])aranoid  in  this  city  with  the  way  the  Government 
operates.  And  on  our  way  back  from  Xew  Haven.  Conn.,  to  Washing- 
toti.  Ostrow  and  T  decided  we  are  going  to  do  these  tapes  beeanse  the 
Government  probably  will  be  after  them.  What  ai-c  we  going  to  do? 
Wc  got  back  and  decided  after  conferring  with  the  national  editor  in 
Los  Angeles  wc  should  mail  the  tapes  out  there,  which  I  did.  Five  days 
later  our  fears  about  that  pi*ovcd  out  because  Earl  Silbert,  the  chief 
prosecutor  in  tlie  Watergate  case,  asked  me  where  the  tapes  were.  I  said, 
I  can't  say,  you  will  Ini  ve^to  talk  to  the  attorneys  in  Los  Angeles,  and  he 
:satd,  "Well,  you  know  you  are  going  to  liavc  to  turn  them  over  because 
if  we  don't  sub]>ena  t)iem.  the  defense  will  and  anothei-  attorney  in 
the  case.  If  yow  don't  turn  them  over  yon  will  have  to  go  to  ]ail  because 
this  is  what  the  Supreme  Court  said  in  the  Cdldicdl  case." 

Well,  as  yon  know,  the  defense  itself  did  later  subpena  the  tapes  but 
when  they  subpenaed  them  Silbert:  said  in  open  court  this  may  raise  a 
first  amendment  question  but  the  Government  has  no  objection,- and 
he  also  said  the  Government  would  like  very  much  to  see  or  listen  to 
the  t  a  pas,  too. 

So  T  think  that  >vith  that  soil  of  background  you  can  see  tlia^  we 
did  o]>erate  in  an  atmosphere  of  Government  intimidation. 

Senator  Tunnky,  I  certainly  can  see  that.  One  of  the  areas  of  dis- 
cussion before  this  committee  has  been  the  procedures  that  should 
be  followed  in  the  obtaining  of  a  subpena,  assuming  tliat  there  is  no 
.absolute  pri^dlege.  Assuming  legislation  passes,  legislation  which 
-would  provide  a  cjualified  privilege,  should  there  be  procedural  in- 
Jjibitions  in  the  ability  of  the  Government  or  anyone  to  obtain  a  sub- 
jj)ena  to  turn  over  a  no\v.sman's  notes?  It  has  been  suggested  by  one  wit- 
jncss  before  the  committee,  Senator  Eaglet  on,  in  legislation  that  he 
lias  introduced,  that  a  judge  should  have  to  order  the  issuance  of  the 
subi^ena  in  the  fii'st  instance. 
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It  lias  been  suggested  by  others  that  there  ought  to  be  an  automatic 
appeal  from  a  subpena.  I  would  just  like  to  have  Mr.  Warren,  as  a 
lawyer  who  apparently  has  had  30  of  these  cases  and  whose  brief  is 
computerized,  testify  as  to  the  difficulty  that  you  have*  as  a  lawyer  ap- 
pealing from  the  issuance  of  a  subpena  and  at  the  same  time  protecting 
the  rights  of  your  clients. 

Mr.  Warrex.  a  subpena  is  obtainable  from  a  court  now  npon  a 
simple  showing  to  a  clerk  in  the  case  of  the  subpena  duces  tecum  and 
in  tlie  case  of  a  subpena  that  does  not  demand  the  production  of  docu- 
ments, is  in  evei*y  lawyer's  office.  Consequent!) ,  when  someone  desires 
to  subpena  a  Los  Angeles  IHines  reportei-,  tlie  only  expenditure  of 
time,  ]noncy,  aiid  cifort  involved  is  to  have  a  secretary  type  in  the 
caption  of  tlie  case  and  then  name  of  the  reporter  or  the  name  of  the 
no'vspaper.  Then  the  burden  entirely  shifts  to  us  and  we  must  prepare 
wJiy  it  IS  that  we  don't  care  to  resjiond  to  it.  And  we,  of  course,  do  so 
now  in  the  context  of  some  vei-y  hostile  case  authority.  We  have  a 
very  short  time  witlun  which  to  act.  We  must  ]iot  liavc  our  reporter 
become  in  contempt  of  court  by  simple  failuitj  to  appear  so  we  begin 
negotiating  with  the  counsel  who  served  the  subpena  not  to  actually 
require  his  attendance  o]i  the  day  given.  We  call  the  clerk  of  the  coiut. 
If  necessary  a  lawyer  goes  dowii  to  be  sure  that  there  is  not  a  failure 
to  appear.  In  other  words,  the  burden  is  all  upon  the  party  who  .seeks 
to  protect  the  freedom  of  information.  I  would  like  very  'much  to  see 
that  burden  reversed  and  reversed  effectively. 

Senator  Tuxxky.  xVnd  assuming  thut  you  didn't  have  an  absolute 
piivilcffe,  can  you  suggest  how  the  burden  could  be  shifted? 

Mr.  Warrex.  Yes;  I  believe  that  in  any  case  wliere  a  newspaper  re- 
porter is  to  be  Subpenaed,  assuming  he  may  be  siibpenaed  for  any 

Eurpose,  that  there  be  a  necessary  showing  made  to  a  ]udge,  not  made 
y  an  ex  parte  affidavit  which  is  filled  out  very  routinely  and  will  recite 
in  concliisionary  terms  any  facts  wliicli  tlie  legislation  states.  If  the 
legislation  states  you  must  say  tliat  you  liave  no  otJicr  sources,  some- 
body wilK  say,  type  in  there  there  are  no. other  sources.  Whatever  it  is 
Avill  go  in  that  conclusionary  affidavit. 

But  if  there  is  required  to  be  a  strong  showing  presented  at  a  licar- 
iug,  with  an  opportunity  for  the  newspaper  to  be  present  and  to  argue 
against  it,  and  if  the  burden  is  placed  very  heavily  upon  the  party 
seeking  that  subpeiia,  at  the  very  least,  hopefully,  the  party  issuing 
tliat  subpena  will  Iia ve  pause  for  thought  before  letting  themselves  in 
for  that  sort  of  a  burden. 
Senator  Tuxxey.  Are  you  familiar  Avith  the  Cervantes  case? 
Mr.  Warrex.  Yes,  I  am. 

Senator  TuxxEy.  The  Oer^moites  case,  now  i-eading  frc/in  the  Law 
Weeh—\  6^o\rt  have  the  case  in  front  of  me— states  that  newsman's 
confidential  sources  need  not  be  identified  to  the  plaintiff  in  a  libel  suit 
absent  conci'ete  demonstration  that  identification  will  lead  to  per- 
suasive evidence  on  an  issue  of  malice. 

I  am  sure  you  have  had  the  opportunity  to*  read  and  reread  that 
case.  How  do  you  feel  that  thp  rule  annomiced  by  the  court  in  the 
Cemantes  case  applies  to  the  problem  of  a  newsman  who  is  being  sub- 
penaed or  is  having  his  documents  and  private  notes  subpenaed  in  a 
criminal  case?  Do  you  feel  that  it  Avould  provide  a  sufficient  protection 
or  do  you  feel  that  it  would  not  ? 
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^Ir.  Wakiikx.  No;  I  tUiiik  that  the  Ccyvant^s  case  cai.iiot  bo  applied 
in  tlie  criminal  iicld  at.;all  because  tliere  arc  two  essentially  cUll'ereiit 
propositions  involved.  In  Cervantos^  really,  the  question  Avas  let  ns  take 
a  libel  defendajit  who  wants  both  to  defend  the  libel  action  and  yet  not 
to  reveal  the  sources  of  his  story.  Tliere  the  court  was  decidin*,^  how 
long  the  newspaper  can  continue  to  withhold  its  sources  and  yet  suc- 
cessfully defend  tlie  libel  action. 

For  example,  if  you  talked  about  applying  that  particular  criterion 
to  a  criniiual  proceedings  when  you  were  asking  a  reporter  to  come  in 
and  give  testimony,  not  with  any  civil  liability  of  liis  own,  then  some 
question  about  whether  the  party  involved  in  the  criminal  proceedings 
could  sufliciently  show  his  case  apart  from  the  news  stoiy  would  Ji.-n'e, 
1  think,  very  different  connotations  than  that  in  tlie  civil  libel  f'eld. 
I  think  it  Avould  be  a  mistake  to  try  to  applj'  th.at  thinking  to  a  0  ird- 
party  criminal  case. 

Senator  Tunnky,  And  I  Avould  assume  that  you  feel  tliat  th  i  pro- 
cedures that  you  liave  espoused  here  today  would  not  unduly*  jurden 
the  court,  particularly  when  social  values  arc  measured.  We  would  be 
weighing  the  social  value  of  freedom  of  ijiformatioji  in  jprotecting 
coniidential  sources  against  the  interests  of  a  person  Avho  is  filing  a 
libel  suit  or  who  is  a  defendant  in  a  criminal  case,  or  against  the  in- 
terest of  a  district  attorney  to  get  information. 

Mr.  Wakuek.  No,  I  frankly  feel  that  I  would  hope  I'cry  much  that 
no  legislation  would  be  considered  which  would  enable  confidential 
sources  or  information  to  be  breached  regardless  of  tlie  procedures 
used,  but  I  certainly  don't  think  that  if  procedures  are  involved  a->  to 
other  types  of  hiforniation  it  will  impose„any  .undue  burden  upon  the 
court.  We  have  a  great  many  situations  where  preliminary  showing's 
must  be  made.  For  example,  if  a  court  is  going  to  issue  a  temporary 
injunction  Avhich  directs  somebody  for  a  period  of  time  not  to  do  some- 
thing that  he  otherwise  would  do,  sucli  as  issued  only  upon  the 
strongest  showing  of  immediate  and  irreparable  injury  if  the  act  is 
not  stopped.  Courts  are  very  familiar  with  requiring  antecedent  show- 
ings before  tliey  act. 

Senator  Tunney.  I.  would  be  curious  to  know  how  much  of  Mr. 
Lawrence  and  Mr.  Nelson^s  time  was  taken  up  during  that  period 
where  the  subpena  was  issued  ordering  you  to  reveal  ceitain  private 
information  tliat  you  had,  the  tapes  that  you  had,  and  I  would  like  to 
know  that  because  you  work  for  a  ver^''  large  newspaper.  TJicre  are 
many  smaller  newspapci's  who  do  not  liaA  e  as  many  reporters  as  the 
Los  Angeles  TiTnes.  I  would  be  curious  to  know  how  much  of  your 
time  was  tiiken  uj:)  with  this  litigation. 

Mr.  La^\tience.  In  my  case  I  would  say  from  the  point  that  the 
sitbpena  was  issued,  which  would  be  a  Thursday  and  a  Friday,  some 
of  the  time  that  weekend,  all  of  Monday  and  Tuesday,  I  Avas  in  jail 
briefly  on  Tuesday,  further  jailing  was  continuing'in  prospect  Wednes- 
day, I'hursday,  Friday  and  into  Saturday,  so  that  it  would  be  about  10 
days  that  was  really  almost  entirely  devoted  to  this  action. 

Mr.  Nelson.  Well,  I  didn't  spend  any  tinie  in  jail  so  I  didn't  lose 
tliat  time.  I  don't  know  that  I  can  really  give  you  the  exact  days  but 
I  can  tell  vou  I  spent  an  awful  lot  of  time  over  a  number  of  days  even 
prior  to  the  issuance  of  the  subpena  knoAving  full  well  that  we  were 
going  to  be  subpenaed,  that  is  drawing  up  long  memos,  interoffice 
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iiu^inos.  all  of  whirh,  inculentully.  was  subpoimod,  and  tlirso  inenios 
\v<M'c  drawn  up  because  M'e  figured  we  might  be  subpeuacd.  As  a  matter 
of  fuel,  tlie  original  subpena  in  this  case  included  all  notcp^uilLHitei'- 
ollii'e  memos,  and  my  attorney  asked  me  for  a  list  of  it  and' it  fiHet\  up 
a  hu  ge  brown  enveroj>c  and  1  liad  notes  hi  noti^book  on  tlife  AVatorgnte 
ruse  whicli  included  information  on*a  confidential  sourcfe  that  liap- 
poiu'd  to  involve  a  client  tliat  my  attorney  was  representiiig.  That  is 
.^ort  of  some  of  the  kind  of  information  that  ^vas  accumulated  there. 

Seuntor  Txjxniqv.  And  the  Los  Angeles  Time??  Corp,  paid  for  your 
attorney's  fees. 

Mr.  Nelson^.  They  paid  for  my  attorney's  fees,  for  OstroAv  and 
myself. 

3Ir.  Thomas.  Let  me  add  a  word  on  that.  If  you  are  figuring  out 
how  a  subpena  would  affect  a  small  newspaper,  in  addition  to  John 
and  Jack  and  a  few  other  members  of  tJie  ljureau,  the  national  editor, 
myself,  and  eight  lawyers  spent  full  time  Thursday,  Friday,  Saturday, 
Sunday,  Monday,  Tuesday,  and  into  Wednesday  morning  on  just  this 
Watergate  subpena.  You  can  figure  Avhat  that  adds  up  to. 

Senator  Tuxney.  It  adds  up  perhaps  to  a  different  kind  of  justice 

Mr.  Lawrrxc£  In  my  case,  I  would  say  from  the  point  that  the . 
for  reporters  of  large  newspapers  than  for  reporters  of  small 
newspapers. 

Mr.  Thomas.  Or  surrender. 

Senator  Tunney.  That  is  right  When  we  talk  in  terms  of  an  ab- 
solute shield,  the  term  itself  coiitains  some  ambiquity,  specially  as  to 
the  scope  of  the  absolute  sh  ield  and  the  definition  of  newsman. 

If  we  shield  absolutely  confidential  sources  and  confidentially  ob- 
tained published  material  and  if  the  definition  of  who  is  protected 
is  broad,  would  that  be  sufficiently  absolute  to  protect  the  free  flow 
of  information,  Mr.  Thomas? 

Mr.  Thomas.  No  ;  I  think  in  order  to  protect  the  free  flow  we  have 
to  do  something  about  protecting  the  newspaper  from  becoming  a 
source  itself  regardless  of  confidential  information  or  even  unpub- 
lished information.  We  really  got  into  this  trouble  in  the  first  place 
not  through  confidentiality.  It  all  began  at  the  time  of  the  Watts  riots 
and  then  the  student  ribts  in  which  our  newsmen  were  obviously  wit- 
nesses to  all  kinds  of  events  which  wound  up  in  litigation.  So  that  is 
when  the  flood  of  subpenas  started.  It  started  in  search  of  newsmen 
as  witnesses,  as  agents  of  the  court  either  for  the  defendant  or  the 
prosecution.  So  we  still  would  be  faced  with  the  enormous  burden  in- 
volyhig  protecting  the  confidential  and  the  unpublished  source.  We  also 
should  be  kept  clear  of  the  courts.  We  can't  become  agents  of  the  court 
and  still  do  wliat  we  are  supposed  to  do.  As  soon  as  we  show  up  on 
one  side  or  the  other  in  the  court  it  is  a  clear  message  to  people  on 
the  outside  not  to  talk  to  us  if  they  don't  want  to  show  up  in  court 
one  way  or  the  other.  \ 

?(Miafnr  TrxxKY.  So  what  yon  arc  sa^nng  is  that  you  feel  that  there 
shoiild  be  an  absolute  privilege  or  no  legislation  at  all. 

Mr.  Thomas.  No:  my  laAvyers  tfell  ine  not  to  say  that.  What  I  am 
sjiying  is  that  an  absolute  privilege  really  doesn't  sound  so  unreason- 
able to  me.  T  have  been  in  this  business  23  years  and  until  2  years  ago 
I  thought  I  had  an  absolute  privilege  and  behaved  as  though  I  did 
and  so  did  everyone  else  I  know  in  this  business.  So  wdiat  we  are  simply 
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askiiif^  for  is  a  return  to  wliere  we  wore  befoi*e  the  courts  began  to 
build  upon  tlieir — wluit  is  tlie  word  I  want — gnjr  ordei-s  were  an 
extension  of  tlieir  strength  wliich  in  turn  pynmiided  into  wliat  we 
Iiave  now  got,  which  is  control  outside  of  tlic  court  by  tlie  judges 
inside  of  the  court. 

Senator  Tuxxey.  AMiat  was  the  relatiousliip  tluit  you  and  peopU* 
working  on  your  newsi)aper  had  witli  prosecutors  before  the  Supremo 
Court  cases  ? 

Mr.  Tiio^rAR.  Well,  our  rehitionship  with  them  was  not  aUogether 
diirereut  tlian  it  is  now.  It  is  only  a  few  people  wh,o  give  us  trouble  aud 

•  I  won't  single  out  prosecutoi'S.  DefeJi.se  attorneys  have  been  every  l)it 
as  assidous  in  seekuig  to  use  us  as  prosecutors  have.  "We  always  had 
an  understanding,  I  tliink,  with  prosecutors,  there  were  cei-tain  things 
they  couldn't  ask  of  us.  They  couldn't  bring  us  into  coui-t,  the3*  couldn't 
make  us  serve  as  an  agent  of  the  court,  they  couldn't  ^et  hold  of  our 
material.  When  they  made  feeble  efforts  to  do  so,  that  is  all  they  were 
in  those  days,  we  told  tjiem  they  were  jiot  going  to  do  it  aud  that' was 
the  end  of  it  and  they  understood  we  had  an  absolute  privilege  and 
so  did  the  defense  attorneys  we  dealt  with  in  those  days.  That  all 
changed  when  the  first  subpenas  were  granted  under  the  gag  orders 
and  associated  matters.  I  say  it  all  began  during  the  riots  wJien  the 
subpenas  were  beginning  to  be  honoivd  and  some  of  them  weren't 
foufyht  hard  enough  by  enough  people.  As  soon  as  a  few  people,  judges 
did  it,  it  became  clear  it  was  possible  to  be  done,  then  began  the  flood 
of  attempts. 

Senator  Tuxxky.  Do  yon  agree  with  the  previous  testimony  that  the 
term  "newsman''  should  not  be  defined  ? 

Mr.  THoms.  I  can't  say  that  I  agi^e  totally  with  that  concept  and  I 
think  we  could  find  a  reasonable  definition  oi  newsman  in  an  absolute 
privilege  bill. 

Senator  Tuxxey.  Mr.  Warren,  as  a  man  who  has  dealt  with  these 
cases  as  a  lawyer,  do  you  have  any  impressions  on  that? 

Mr.  Warrex.  Yesi  I  think  that  when  Congress  is  going  to  use  a 
teiTu  in  a  bill  which  is  central  to  the  interpretation  and  application  of 
that  bill,  it  is  appropriate  for  Congress  ta  define  it.  If  Congress  does 
not  do  so,  it  will  be  done  by  the  branch  of  government  which  in  our 
judgment  is  the  source  of  the  problem.  Consequently,  I  see  no  advan- 
^tage  to  congressional  purpose  to  leave  the  definition  of  what  is  a  news^ 

*  man  to  the  courts. 

Senator  Tuxxey.  One  of  the  issues  that  has  come  up  in  these  hear- 
ings is  a  very  difficult  philosophical  problem.  That  is  when  a  newsman 
is  walking  down  the  street*  he  is  not  covering  a  story,  but  ho  soes^a 
crime  being  committ*»d  in  front  of  him.  Should  he  te  exempt  from 
having  to  testify  as  to  the  facts  as  to  what  he  saw  ? 

Mr.  Thomas,  do  you  have  any  thoughts  on  that  ? 

Mr.  Thomas.  Yes,  we  have  never  claimed  noncitizenshi])  and  that 
is  what  that  would  amount  to.  All  we  want  is  jn'ofeection  wheu  we  are 
doing  onr  job.  When  we  are  not  doing  our  job,  llohiiik  tlmt  we  are 
susceptible  to  the  same  claims  wliich  can  be  and  should  be  made  upon 
all  citizens.  In  those  cases  we  should  be  called  upon  to  testify  and  wo 
would. 

Senator  Tuxxky.  If  an  absolute  privilege  bill  passed  the  Congress, 
it  would  be  possible  for,  we  will  say,  a  person  who  was  friendly  to  an 
organization  that  was  determined  to  change  the  social  order  through 


iwoliititm.  to  bi»  standing  on  the  steps  of  a  Fi»il<M*al  bnildingr  and  watoU 
a  friend  come  up  those  .steps  and  tlirow  a  bomb  into  the  building  and 
ho  wonid  Im»  oonipt  by  the  hni*rini^n»  of  the  h^^iwhttion.  iVuni  luivin^ 
to  testify  as  to  wliat  lie  saw.  Do  you  stiggost  tlnit  result  i 

Mr.  Thomas.  No,  1  think  that  we  will  accept  ;in  absohite  privil(\ire 
that  extends  only  to  the  aiva  in  which  we  do  our  jobs.  1  think  tluit 
would  be  very  nice;. 

Mr.  Warrkx.  I  would  say  I  donY  see  a  correlation  between  the  nbso- 
bite  natui*e  of  the  privilege  and  the  question  as  to  whom  it  extends.  I 
think  that  an  absolute  pmih»ge  bill  can  Ik»  di*awn  which  is  restricted 
only  to  those  Congress  feels  are  entitled  to  it  and  excbiding  those  who 
don't  come  within  tlie  ambit  of  newsmen. 

S<»nntor  Ti'XNKy.  One  of  the  problems  arises  witb  a  situation  such 
as  tlie  Jiratizhiivff  case  where  you  had  a  reporter*  observe  a  crime  aTid 
he  wrote  a  story  that  I  personally  fee)  was  valuable.  It  gave  informa- 
tion to  the  people  of  that  community  as  to  the  scoi)C  and  nature  of  tlie 
drug  pi'oblem  but  how  do  you  except  out  a  situation  like  Brah.zlmvrf 
and  include  in  a  situation  like  a  reporter  standing  on  the  steps  of  tl^e 
Federal  building,  a  repoi'ter  who  works  for,  we  will  say,  a  revolution- 
ary journal  and  who  sei^s  a  bomb  being  placed  in  that  Federal 
building? 

3In  Warrex.  Is  the  reporter  there  m  tlie  performance  of  his  function 
as  a  newsman?  liecause  if  he  is,  then  I  agree  that  an  absolute  protec- 
tion would  [)revent  his  testimony,  I  can  only  say  in  regard  to  that  tliat 
all  these  othei-  relation.ships  that  we  are  talking  abo'it  where  we,  for 
examplej  said  that  a  man's  wife  does  not  have  to  get  on  the  stand  and 
testify  agtiinst  her  husband,  and  I  don't  care  what  .she  saw  him  do,  our 
courts  for  yeai-s  have  accepted  a  proposition  a  man^s  wife  shoiUd  not  be 
required  to  testify  against  the  husband  and  vice  verea,  spousal  priv- 
ilege. And  why  is  that  so?  Well  that  is  to  protect  the  sanctity  of  the 
marriage*  relationship  and  preserve  harmony  in  the  home.  All  these 
gentlemen  are  doing  here  5s  saying  that  the  flow^  of  information  to  the 
l^ublic  n-garding  our  society  deserves  the  same  kind  of  protection  and 
maybe  m<jre  so  as  marital  harmony. 

iSenatov  Ttnxey,  Well,  I  am  very  impi'essed  by  the  testimony  that 
we  have  heard  regarding  the  ease  with  which  subpenas  are  issued  by 
judges  and  the  co.^t  to  the  recipient  of  such  a  snbpena,  or  to  tlie  news- 
pai^er  for  which  he  works  and  how  wo  are  going  to  liave  to,  in  any 
legislation  we  ])ass,  (l(»al  Avitli  that  very  central  factor. 

It  is  a  stu'prise  to  me  to  know  that  it  lias  been  easy  to  get  a  judge  to 
issue  a  snbpena  as  you  indicate,  Jlr.  Warren,  as  in  California. 

I  want  to  thank  ycni  verv  much  for  your  appearance,  Mr.  Thomas, 
Mr.  Warivu,  ilr.  Law(»nce,^Ir.  Nelson.  Yon  have  made  a  verj'  valuable 
contribution  to  our  proceedings, 

^Ir,  Thomas,  Thank  you,  Mr.  Chairman. 
'   Senator  Thnxey,  6iir  next  witness  is  Mr*  Richard  Wald*  the 
president  of  NBC  News.  Please  proceed. 

STATEMENT  OF  RICHARD  C.  WALD,  PRESIDENT,  NBC  NEWS, 
NATIONAL  BROADCASTINO  CO.,  INC. 

Mr.  Wald.  Mr.  Chairman,  my  name  is  Richard  C.  Wald.  I  am  Presi- 
dent, NBC  News,  I  have  been  a  journalist  and  writer  all  my  working 
life.  But  never  in  my  experience  ha\'e  the  difficulties  of  following  my 
trade  been  as  great  as  today. 
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The  flow  of  information  that  we  all  live  by  is  becoming  restricted- 
The  newsmau'S  function — which  is  to  foster  public  imdei^standing:  by 
increasing  public  knowledge — is  in  danger  of  narrowing*  And  while 
the  bills  that  come  before  this  committee  bear  the  inscription,  "News- 
men's Privilege,"  it  is  not  a  privilege  at  all.  It  is  a  safeguard  for  tlie 
public — a  public  tliat  needs  the  sources  of  confidential  information 
l>rotectcd '  so  the  fl<jw  of  information  to  th(^  people  will  not  be 
obstinicted. 

So  I  look  to  this  committee— not  only  as  a  newsman  but  as  a  citi- 
zen— for  assurance  that  the  pi'ess  will  remain  freo  to  perform  its  func- 
tion. And  I  welcome  the  opportunity  to  assist  in  your  dibits  1)^ 
addressing  myself  to  those  subjects  which  Chaiiman  Ervin  has  indi- 
cated are  of  particular  interest. 

Is  a  statutory  exemption  for- newsmen  desirable  ? 

Official  demands  for  journalists*  non-published  material,  to  be  used 
as  evidence  or  leads,  have  incixsased  enormously  in  the  ]3ast  decade,  so 
that  an  exemption  is  needed  now  more  than  ever  before. 

One  factor  in  this  change  is  teclinologicah  Journalists  have  been 
able  to  get  to  the  source  of  the  news  more  than  before  and  to  gather 
material  in  a  form  more  convenient  for  enforcement  officials.  Con- 
venience for  prosecutors  does  not  equate  with  necessity  for  courts. 
But  courts  still  allow  prosecutors  to  make  newsmen  pait  of  the  en- 
forcement apparatus,  a  practice  which  damages  their  real  function. 
^  Ajiother  factor  is  the  growth  of  the  Federal  Government.  As  the 
list  of  Federal  crimes  has  grown,:  Federal  law  enforcement  activities 
have  also  expanded.  In  tui-n,  subpenas  and  informal  demands  for  news- 
men's material  have  multiplied. 

This  trend  will  not  disappear  on  its  own,  although  its  intensity  may 
wane  or  grow  in  cycles.  Demands  will  continuej  and  will  grow,  imless 
stopped  by  some  legal  ban'ier,  and  that  is  why — we  believe — st^itutory 
exemption  is  desirable. 

Before  the  Supreme  Court's  decision  regarding  Galchoell^  Bmnz- 
hiirg^  and  Pappas^  I  and  many  other  newsmen  assumed  that  the  first 
amendment  protected  the  press  from  compulsor^^  testimony.  We  were 
told  that  a  developing  trend  of  court  decisions  tended  to  uphold  this 
protection.  Then  came  the  Galclwell  decision. 

.\nd  so  wc  tui*n  to  Congress  for  help  to  protect  journalists'  access  to 
310WS  soui-ces,  so  that  communication  may  freely  flow  from  them  to  the 
public. 

The  need  for  such  help  has  become  even  clearer  since  last  year's  hear- 
ings, and  this  has  been  recogpized  by  the  number  and  quality  of  the 
bills  introduced  so  early  in  this  session.  The  hearings  on  thr^  bills  also 
show  a  serious  congressional  intent  to  consider — and  hopefully  to  act 
upon — their  common  objective. 

Tlie  public  interest  in  protection  of  news  sources  has  been  under- 
lined by  recent  jailings  and  threatened  failings  of  newsmen.  These 
publicized  events  illustrate,  in  a  highly  visible  manner,  a  continuing, 
but  less  visible,  intrusion  on  the  ability  of  the  press  to  inform  tlie 
public. 

It  is  impossible  to  guess  at  the  number  of  news  reports  that  rest  on 
essential  hiformation  confidentially  given.  I  don't  pretend  to  loiow 
how  many  ha>'e  been  held  back  recently,  although  NBC  is  now  co- 
opo rating  with  both  Sigma  Delta  Chi  and  the  Associated  Press  Man- 


ii,ffing  Editofs  in  tlieir  attonipts  to  make  indiistrywidc  purveys.  Ono  of 
tlio  problems  of  such  a  survey  is  that  if  it  gets  specific  enough  to 
demonstrate  the  point,  the  person  who  gives  a  good  example  ma}^  wind 
up  facing  a  jail  term. 

Anonymity  and  confidentiality  must  play  a  large  part  in  our  busi- 
ness»  The  reasons  van'  as  much  as  people  and  news  items.  Family  and 
business  relationships,  friendships,  hatreds,  fear  of  retribution  by 
crhninals — or  bosses — all  play  a  part. 

The  classic  examples  are  probably  those  where  information  mtiy 
reveal  wrongdoing  by  public  officials.  Too  often,  when  their  identity 
is  discovered,  informants  are  treated  as  if  they  were  the  wrongdooi^s. 

A  graphic  illustration  involved  recent  reports  that  inmates  of  a 
Tennessee  mental  institution  were  being  mistreated,  Tlio  stories  gave 
rise  to  an  investigation  and  demands  for  iileiUity  of  the  source.  One 
reporter  disclosed  his  source,  and  the  i-esnlt?  The  source  of  his  infor- 
mation, a  secretary  at  the  hospital,  was  fired. 


remain  silent  rather  than  risk  their  jobs,  their  relationships,  or  some- 
times even  their  lives,  on  the  will  of  a  new.sman  to  stand  firm  under 
continuing  pressures  and  possible  punisb.mont. 

Completely  aside  from  anjr  rights  of  an  informant,  the  fundamental 
public  right  to  the  information  should  not  have  to  rest  on  newsmen's 
individual  choices  to  hold  to  principle  and  bo  punished  as  a  result. 
Our  whole  social  and  governmental  system  rests  on  tlie  premise  that 
information  about  the  public's  business  will  flow  fully  and  freely  from 
source,  to  media,  to  public.  When  that  process  is  blocked  or  hampered, 
our  society  cannot  function  as  it  was  intended. 
Should  the  exemption  bo  absolute  or  qualified  ? 
iWe  at  NBC  conclude  that  fjreference  should  be  given  to  legislation 
which  affords  absolute  protection  to  the  newsmen  and  others  employed 
in  the  gathering,  processing,  and  presenting  of  news  and  information 
to  the  public.  That  conclusion  prompted  NBC  president  Julian  Good- 
man to  endorse  the  approach  taken  by  Senator  Cranston's  bill,  S.  158. 
We  also  pledge  to  support  any  similar  bill  which  appears  administra- 
tively workable  and  shares  tlie  same  broad  objective. 

The  scope  of  statutoi-y  protection  should  be  tailored  to  the  dimen- 
sions of  the  need — a  need  deinonstrated  by  recent  instances  of  testi- 
monial compulsion.  This  need  is  for  full  protection  of  media  and  news- 
j)eople  against  forced  testimony  regarding  either  information  or 
source. 

This,  at  least,  is  the  lesson  learned  from  the  experience  of  repoi/ters 
who  have  reco^'^tly  refused  to  comply  with  subpenas  in  reliance  on 
State  "shield"  -ws. 

The  qualified  statute  in  Marvland,  for  example,  was  held  unavail- 
able to  a  reporter  because  he  did  not  advise  his  news  source  that  he  was 
a  reporter. 

The  qualified  statute  in  New  Jersey  was  unavailable  to  a  reporter 
because  lie  had  partially  complied  witli  a  subpena. 

In  California.  stuLutoiy  protection  was  denied  once  the  reporter 
ceased  to  be  employed  as  a  reporter^  although  the  information  sought 
had  been  gathered  m  th at  capaci  ty. 

And  although  most  people  toclay  get  much  of  their  news  through 
television  reporting,  a  New  York  court  has  ruled  that  a  television  cam- 


Thus  you  can  see  why  some 
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orjinian  is  not  ;i  iv])ortor  for  the  ])nr])ose  of  invok'mo-  tlii^  slucld  Inw 
of  tlmt  Stjito. 

Iiulini>s  stK'li  ns  tlioso  work  ntrninst  t\  lon-islntivo  intent  to  aiford 
lirst  aniondiiM  nl  ])roto.ctjon  for  ninv.s  iratluM-iuir  nnd  reporting*.  Bnt  ns 
lon,4r  5is  slatntos  |ii-i-nnt  loss  tlian  nn  absolnto  ])rivil(\u'e,  ]^rosocn  ors  will 
1)0  nhlo  to  aot  on  1oo])1i()1oh  in  tlio  law,  and  opportnnitios  for  nnrrowing 
the-  s<'0])0  of  ])rotoction  will  nniltiply.  Wv.  n^Wi'  with  tlio  obsorvation 
of  Jiistioo  AA^illiani  O.  T)on.i»l;is  that,  "Sooner  or  Inter,  nny  toxt  wldoli 
providos  loss  tlinn  b'lnnkot  ])n)to(:tion  .  ,  .  will  bo  twisted  and  ro- 
Inxod  so  ns  to  provide  virtnally  no  ]irotoot.ion  at  all.'' 

Tins  ])osition  is  not  inoonsistoiit,  as  some  contend,  with  the  j^nhlic 
interest  in  law  onrorreniont.  Ar<ii-nniont.s  to  this  ofleot,  desio-nod  to  ])lacc 
the  interest  in  law  onforconient  above  that  of  public  information,  are 
;^enerally  ])ased  on  hy]K)thotieab  rather  than  real  life,  situations.  The 
farts  of  life  ty])ically  .show  that  jnstioo  will  not  .snfler  from  proteotiiig 
I  ho  news  <rathorin«>-  function.  Alternate  souiws  of  loo-nlly  relevant  in- 
fornuition  are  <renerally  available.  And  often,  information  vital  to  law 
onforcenuuit  ollicials  conies  to  them  thronffh  reportin^i>*  from  the  news- 
man's conlidential  sonrco;  so  that  dryinp  up  of  tliesc  sources  can 
adversely  afl'oct  law  onforconiont  as  well  as  public  information^ 

This  fact  is  a]^])arontly  i'eco£rnized  by  many  of  the  Nation's  law 
enforcenuMit  ofiicials,  inclndiiio*  Connecticut  State  Attorney  General 
Killiaii,  TTonstou  District  Attorney  Carol  Vunce,  who  is  also  i)reside.ut 
of  the  Natiounl  District  Attorneys  Association,  State  Attorney  for 
Dade  County  Ki(.*hard  E.  Gerstein.  and  Xew  York  Deputy  Attorney 
General  Eobert  Fischer. 

."^hoidd  state  ])rocoedin£rs  be  included? 

The  reasons  for  al)Solnte  protection  ajiply  no  less  on  the  State  than 
on  the  Federal  level.  The  Oaldwell  decision  a])pears  to  have  weuikened 
the  force  of  .shield  laws  in  States  M-liich  have  them.  Although  the 
Su])reme  Court  was  construiucr  the  U.S.  Constitution,  sonle  State  offi- 
cials have  followed  its  con.struction  as  a  model.  In  New  Jersey  and 
California,  where  two  nf  the  contempt  cases  srose,  shield  laws  were 
construed  so  as  not  to  protect.  In  both  States  the  response  of  the  State 
legislatures  was  prompt  and  gratifying. 

Xew  Jersey  anjended  its  statute  by  affording  the  absolute  protection 
we  are  urging.  Other  States,  such  as  Illinois  and  Massachusetts,  are 
considev-ing  legislation.  But  while  these  scattei*ed  actions  are  encourag- 
ing, they  cannot  replace  the  need  for  consistency,  in  so  vital  an  area, 
through  a  comprehensive  Federal  law. 

I  am  no  constitutional  lawyer  and  cannot  judge  the  seriousness  of 
any  constitutional  question  that  might  arise  should  the  Congress  seek 
to  legislate  foi-  the  States  in  this  area.  If  there  is  cause  for  serious  con- 
cern on  this  point,  then  a  more  prudent  coui*se  might  be  to  limit  the 
Federal  law  to  Federal  ]>roceedings.  xVn  otherwise  acceptable  Federal 
law  then  miorht  become  a  model  for  State  legislation  on  the  subject. 

Who  should  be  entitled  to  claim  the  privilege  ?' 

Every  person  genuinely  engaged  in  the  gathering  and  dissemination 
of  news  should  be  protected  in  tlie  exercise  of  their  news  function.  Any 
deliuition  of  categories  of  persons  to  be  protected  is  almost  certain  to 
omit  some  ])eople  who,  in  the  circumstances  of  a  particular  case,  should 
come  within  the  pruiciple  of  the  first  amendment. 
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Instances  of  improper  omission  would  be  minimized  by  an  approach 
that  focuses  on  a  peisou'S  good  faith  paiticijDation  is  news  gathering 
nnd  dissemination  for  a  i-cgularly  published  news  medium.  Questions 
of  ^ood  faith,  in  the  context  of  many  different  laws,  are  resolved  by 
courts  e^•clyday,  They  are  well  equipped  to  deal  with  such  miestions 
and  shonkf  ext>erience  no  special  diflieulty  in  the  context  of  a  news 
subpena  statute. 

If  qualification  is  desirable,  wliat  should  the  qiialification  be? 

It  is  difficult  to  discuss  tlic  character  of  qualihcations  because  I  be- 
lieve it  is  preferable  not  to  haAne  any.  It  is  particularly  difficult  because 
thej'  all  appear  susceptible  of  intei^pretsition  that  could  eliminate  the 
intended  exemption.  I  can,  however,  tell  you  what  I  feel  most  strongly 
thoy  should  not  be. 

'riiere  should  not  be  a  qualification  topiwent  threatened  harm,  how- 
ever serious  the  anticipated  harm  may  seem.  The  bills  that  have  taken 
t  liis  ai>proaCh  speak  of  espionage,  foreign  aggression,  and  danger  to 
human  life.  Tliese  are  serious  ci-imes  but  a  statutory  exception  for  them 
seems  luiwise.  The  situatiotis  assumed  by  them  are  unlikely  ever  to 
arise.  Jfo  one  says  they  have.  But  it  is  all  too  easy  for  a  prosecutor  to 
discern  a  ]>0£>siblc  threat  that  fits  a  statutoiy  description  where  none 
exists. 

I  also  urge  that  you  not  limit  protection  to  confidential  sources  or 
to  confidential  information.  Such  a  protection  would  not  protect  tlie 
ordinary,  decent  citizen  who  wants  to  disclose  wrongdoing.  He  gen- 
iM'all}'  will  not  tliink  of  negotiating  terms  that  willprotect  him  under 
such  a  qualified  statute.  This  is  illustrated  by  the  Tennessee  situation 
1  mentioned  earlier,  where — according  to  the  reporter's  explanation — 
the  imfortunate  secretary  liad  not  asked  for  a  promise  of  confidential- 
ity. People  often  think  tliat  public  disclosure  itself  will  correct  the  sit- 
uation. To  penalize  such  unsophisticated  disclosure  is  a  harsh  penalty 
to  impose  on  tlie  informant,  but  the  penalty  on  society  is  even  greater. 

Unpublished  infomation  should  bo  protected  as  well  because  you 
should  not  make  the  newsman's  notes  an  arm  of  the  law. 

^Vliat  should  be  the  procedural  mechanism  ? 

We  all  Ifuow  that  procedure  itself  can  narrow  or  extend  the  scope 
of  protection  for  individual  libeities.  Historically,  proceduml  mecha- 
nisms have  defined  constitutional  rights — such  as  the  right  of  due 
process,  the  right  not  to  testify  against  one's  self,  tlie  right  to  a  grand 
jury  indictment  before  haviiig  to  Sand  trial. 

JJ^BC's  own  experience  in  fllinois  ma^^  be  illuminating  on  this  point. 
We  cover  events  of  local,  as  well  as  national,  news  interest  there  since 
NBC  owns  a  radio  and  a  television  station  in  Cliicago,  In  1968  and  the 
yeai'S  following,  NBC  Nev  s  and  its  staff  were  subjected  to  a  barrage 
of  subpenas  seeking  material  gatheved  while  covering  newswoithy 
events  in  tliafc  State.  ^ 

Illinois  had  no  "shield"  law,  and  new^  opemtions  were  being  serious- 
ly interfered  with.  Fmally,  the  State  court  acted.  By  a  mie  of  couit, 
subpenas  to  newsmen  or  news  media  were  limited  with  pi'ocedural 
safeguards.  Instead  of  being  issuable  at  will  by  either  prosecution  or 
defense — as  in  most  States — the  j)aity  seeking  tlie  subpena  must  make 
a  motion,  on  notice,  for  an  order  of  the  court.  Under  the  rule,  such 
ordei's  arc  not  to  be  issued  without  a  showing  that  tlie  evidence  exists 
and  is  relevant,  tliat  a  subpena  is  the  only  way  to  obtain  it,  and  tliat 


noiiprodiictidii  would  cuu>:u  a  inisnirriuge  of  justice.  Tliis,  of  cour.'^u* 
WUH  not  a  fult  solution,  but  it  luis  hml  u  sipiihraut  inipaut. 

If  tliissnbconnuitteoclccitks  uguinst  an  ul)solutG  statutory  c;xcn\pt<in, 
I  nrgo  that  it  provide  promlunil  reinforcements,  sinulur  to  those 
iuloj)ted  by  tlie  Illinois  courts  to  help  iieeure  the  intended  protection. 

Under  sucli  a  procedure,  tlie  party  seeking  tlio  subpe.na  should  luive 
tho  burden  of  ailinnativcly  showing  at  tlio  outset,  that  the  iulonna- 
tion  sought  is  not  witiji»i  the  privilege  aH'orded  by  the  statute,  and 
t  luit  proeed\nnil  tests  are  satisUed. 

CONCbUiilOX 

Wo  believe  that  S.  158  is  ideally  drafted  to  provide  the  protection 
retpiired  by  tiie  pul)lic's  need  for  iiiforinntion.  It  is  siinple  in  its  tciins 
and  direct  in  its  prohibition,  wMth  Hctlo  room  for  misunderstanding 
or  misinterpretation.  Jt  is  administratively  \vorkablc. 

But  whatever  approach  is  taken,  you  will  deserve  the  enduring 
thanks  and  gratit\ide  of  tho  public,  and  its  servant,  tlic  press,  if  yon 
enact  in  this  session  in  any  form  an  ciroctivc  law  to  protect  and 
encourage  tlie  free  flow  of  in  formation  to  the  public. 

'J'lianlc  you. 

Senator  Tunnicy.  Tlnuik  you  very  nuich,  !My.  Wald.  As  I  understand 
your  testimony,  you  are  not  taking  tlie  position  that  we  must  have 
either  a  total  exemption  or  no  legishitiou  at  all? 

Mr.  Wai.o.  No,  sir,  I  am  not.  But  if  I  may  add  to  that.  I  do  believe 
that  a  total  o.\em|)tion  is  almost  mandatory. 

I  thiak  that  tliere  may  be  in  some  way  tinit  I  have  not  yet  seen  a 
qiMlification  tlnit  would  be  acceptable  to  us.  I  ha  ven't  seen  one  yet.  It  is 
just  you  have  to  assume  that  rnaybe  somebody  has  one. 

Sc>i})tor  TuxxKV.  Arc  tlicre  any  circumstances  where  your  network 
would  agree  to  the  release  of  uni)ublished  tapes  where  they  had  a 
dircL-t  bearing  upon  tlie  solution  of  a  sciions  crime  or  upon  a  serious 
throat  to  national  security? 

Mr.  AYaj.d.  Yes;  I  think  there  are  such  circumstances  w^herc,  if  we 
were  tlie  only  holders  of  such  information  and  such  information  was 
required  and  there  was  a  showing  that  it  wasn't  meant  to  lianiss  or 
invade  our  files,  or  something  like  that,  I  think  we  would  cooperate 
with  an  investigative  authority. 

Senator  Tunxky.  Are  there  any  circumstances  where  the  network 
management  would  o\  :rrule  a  repoi-ter  who  had  obtained  certain 
jihu  footage  and  the  reporter  had  obtained  it  with  a  promise  that  the 
sovu'ce  would  never  be  revealed,  nnder  circiunstanccs  where  you  have 
unpublished  footage  but  where  a  reporter  w^as  invited  in,  like  in  the 
Bvmxzbuvg  ease,  with  a  camera  crew  to  watch  heroin  being  mixed;  and 
by  inadvertence  the  cameraman  had  actually  shot  the  face  of  the  man 
\yKo  was  doing  the  mixing  imd  that  film  was  uevev  aired  and  at  some 
future  point  law*  enforcement  authorities  were  trying  to  get  copies  of 
tlio  footage?  ^  / 

Would  nmnagement  overrule  the  reporter's  pledge  of  confidentiality, 
do  vou  think'? 

Mr.  WAi.a  Well,  if  I  may,  I  would  lilve  to  explain  something.  We 
are  in  tlio  business  of  publisiiing  what  it  is  we  find  oiit.  In  the  instance, 
as  you  wei'o  citing  before,  of  having  some  infoinnation  in  our  unpub- 
lished material  that  would  be  germane  to  some  kind  of  prosecution  of  a 
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serious  mituiT,  our  lunin  tlu'ust  is  to  ^)ut  ou  llu'  uir  wluid'wr  it  i?'  wc 
lind  out,  .so  tliiit  tho  miiubor  of  such  instaniTS  is  very,  vi-ry  small.  In 
tiui  iiishmoo  of  n  roportor  who  promised  lluit  kind  of  conlldiMitiality 
to  somuono  and  tlitMi  nttcMuptod  to  koop  to  his  word,  1  do  not  think  wu 
would  ovui'rulo  liini  for  a  verv  simple  reason.  Our  business  is  in  <ro 
places,  to  bo  trusted  enough  (o  be  able  to  hv\ug  information  liice  that  !o 
the  public.  I  f  wo  should  default  ou  our  word,  if  wu  are  made  to  default 
on  our  word,  we  \yill  have  less  access,  and  havin*^  less  access  means  hav- 
ing* h'ss  information,  and  it  is  a  contradiction  in  terms. 

Semitor  Tuxxkv.  What  about  uu  approach  lii<o  Senator  Kagloton's, 
which  would  proviilc  absolute  protection  lor  infoi'niation  ol)tained 
from  confidential  sources  and  for  timt  nuiterial  and  iufovn)ation  which 
receives  qualilied  protection  the  procedural  ivquirenients  as  to  the 
issuance  of  a  subpena  ju*o/Very  sti'ict,  cumbersome,  and  burdeiisome — 
and  right  of  appeal  exists  I'roiu  a  ruling  by  tlie  trial  court?  Doos  that 
approach  nuike  any  sense  to  you  ? 

Mr.  Wai.o.  It  is  an  interesting  approach  and  certainly  in  those  areas 
where  it  is  absolute,  obviously,  I  agree  with  it.  I  think  tlnit  tiie  pro- 
cedural questions  addressed  in  the  Eaglcton  bill  arc  interesting  froui 
my  viewpoint  because  I  do  believe  that  those  procedures  should  ho  in- 
cluded in  anything  that  is  less  than  absolute,  I  have  sonic  problem  with 
S(ane  parts  of  it  though  and  I  am  not  sure,  to  quote  Congressman 
Waldic,  that  a  search  for  a  compromise  is  the  best  way  to  stai't  a  legis- 
lative process.  1  do  think  that  we  would  be  far  better  served  by  a  truly 
absolute  hill. 

.Senator  TuxNKV.  Do  you  feel  that  the  term  "uewsmair'  ought  to  be 
dcfiiud  in  the  legislation? 

Mr.  W.ALD.  Yes*  roughly.  I  tliink  that  people  cjigaged  in  the  business 
of  gathering  and  collating,  editing,  and  disseminating  iiiforiuation 
ought  to  be  roughly  definable  and  possibly,  as  I  said  in  the  statement, 
that  the  ultimate  iiiicr  points  of  that  delinition  might  be  left  to  tiie 
courts.  I  don't  think  this  is  an  enormous-' m'oblem. 

Senator  Tuxxky.  It  certainly  should  include  cameramen, 

^Ir.  Wat.d,  It  certainly  should  include  cameramen. 

Senator  Tuxx^ev.  The  longer  I  Jisten  to  testimony  tiie  more  diflicnlt 
appeal's  the  problem  of  trying  to  write  in  exceptions  to  the  al)Solnte 
privilege.  I  must  con  fess  I  started  off  these  liearing-s  witli  the  conviction 
that  if  a  newsman  is  off  duty,  so  to  speak,  and  saw  a  crime  being  com- 
mitted, ho  should  not  be  subject  to  a  shield,  to  a  swocpiiig  privilege 
against  havino-  to  testify.  On  tlie  other  hand,  how  do  you  wnvite  in  that 
kind  of  a  qualification?  It  is  a  very,  very  didicult  i)roblein  to  protect  the 
reporter  in  a  fact  situation  like  tllat  iii'the  Brancchurg  case. 

Mr.  W.\Li>.  It  is  obviously  difhcidt.  I  might  Just  point  out  pareii- 
tlictically  tliat  a  repor'ter  wI\o  witnessed  a  bombing  or  shooting  or 
serious  crime  of  any  kind  and  didn't  think  lie  ^vas  a  reporter  at  that 
moment  wouldn't  be  nnicli  of  a  reporter.  It  is  kind  of  like  being  a  {>o- 
liceman  and  watching  a  crime  being  committed.  You  have  an  o])riga- 
tion.  The  liistorv  of  our  profession  is  replete  with  people  who  saw  a 
tire  and  reported  on  it  or  Avere  involved  in  a  train  Avreck — a  famous  ca.se, 
where  a  man  wasn't  on  duty  in  the  sense  that  it  was  9  to  5,  or  whatever 
liour's  he  ^vas  working,  but  it  was  a  news  event  and  he  was  reporting  on 
it.  There  are  very  few  serious  cases  in  which  a  reporter  who  is  a  ri? porter 
could  conceivabh'  bo  so  involved  witJiout  working. 
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Soniitcjr  *ri\v\r:v.  Of  course.  In*  ooitM  ropoi't  on  tlio  slory  wilhoiit 
i(l('h(iryin«r  the  [hm'sou  who  perpetruti'd  llu*  criiiu'. 

Mr.  Wam).  'Iliat  is  I  rue  \vlu»llier  it  is  I)  to  r>  or  a  Snuilny  nrieniooii. 

SeuMlor  TuxNUV.  'I'liere  iilso  i\  dillVreni'e  where  a  persou,  ns  in 
Iti^tthxhurff.  was  aihnitteil  into  a  rooiu  in  ronlidence  rather  than  was 
stand in;r  on  I  lie  st]Vi?t.  corner  and  seeiji^r  t  he  crijue  hein*,^  cojinnilted  in  a 
pnMie  phu'e. 

Wai.I).  ^'es.  it  is:  and  it  is  a  prohleiu.  I  Hve  in  Xew  Vorlx  and  we 
have  in  that  specific  instance  a  hM  of  ])rohIenis  wiiii  narcoliesand  nar- 
colirs  trad(».  A  lot  of  wluit  tlie  ])ul)lii'  knows  now  al)ont  (1h»  aspects  ol' 
inircot  ies  has  heen  pnl  fortli  hy  people  who  know  a  little  hit  luore  ahout 
a  crime  hut  diihTt  report  it  all.  The  (Jovernor,  who  is  death  on  nar- 

c(»ticsand  is  V(>ry  nuicli  worried  ahont  

Senator  TuyNKV.  Or  life,  on  n{ireoli<*s. 

Mr.  W.M.n.  Yes.  Fools  that  tliat  is  a  sii])])ortahlc  situation.  His  IVel- 
in<r  strongly  is.  as  lu>  said  here  in  the  conuuittee,  that  you  \ss^t  more  in- 
formation that  way  and  it.  is  in  the  greater  puMic  interest  to  lind  out 
as  unich  as  you  can  aliout  a  irenoral  prohlcni  than  to  he  spGcifically  dis- 
ruptive of  the  process  of  the  ])ivss  tlirou^h  specilic  instances. 

Senator  Ti:n.nkv.  WvW,  Wwywk  you  very  nmch,  Afr.  AVald.  That  is  a 
very  line  stateiuoiit  and  wo  appi'cciate  your  participating  in  our  con- 
sid(»ratioii  of  these  various  bills. 

]\rr.  AVau).  Thaidc  you,  iNfr.  Chairman,  for  tottino-  us  talk  about  it. 

Senatoi*  Tuxnkv.  Our  next  witness  is  INfr.  William  Payette,  presi- 
dent, Sigma  Delta  Chi. 

STATEMENT  OP  WILLIAM  C.  PAYETTE,  PHESIDENT,  SIGMA 

DELTA  CHI 

PAVKrrR.  On  behalf  of  Signia  Delta  Chi,  I  wish  to  express  our 
np])rGciat.ioii  for  the  oppoi'tunity  to  appear  before  thif^, distinguished 
Ijody  and  to  express  to  yon  our  dee])  concern  over  dovelopmonts  Avhich 
ultimately  lead  to  blinding  the  public  eye. 

Since  its  inception,  Sigma  Delta  Chi  has  supported  the  free  flow 
of  information,  and  }ias  cojisisfccjitly  fought  efforts  to  diminish  iho 
eflectiveness  of  the  newsman  in  keeping  the  public  informed. 

Sigma  Delta  Chi  is  the  oldest  and  largest  oi-ganization  servhig  the 
field  of  journalism.  Its  membership  includes  24,000  men  and  women 
in  every  field  of  journalism,  broadcast  and  print,  publishers,  editors, 
news  directors,  and  newsmen  on  and  off  tlie  air. 

I  will  try  to  keep  these  I'emai'Ics  brief,  as  requested.  I  realize  that, 
with  specific  instances,  tliere  will  liaA-e  been  a  number  of  witnesses,  and 
I  will  try  to  avoid  going  over  tlie  same  ground. 

I  do  tiiink,  however,  that  we  must  Adew  the  shield  law  and  the  urgent 
need  for  it  in  context.  It  is  of  a  piece  with  an  entire  battery  of  jjres- 
sures  ahned  at  shutting  off  the  flow  of  information. 

As  a  result  of  these  v;idespread  attacks,  a  climate  has  been  created 
in  which  a  I'epoiters  attempt  to  do  a  job  is  daily  frustrated  almost 
everywhere.  I  travel  up  and  down  and  aci*oss  this  country  a  great  deal, 
and  Avhen  you  do  that,  you  ai'e  awai-e  of  the  countless  blocks  on  the 
local.  State,  and  National  levels.  The  adversary  relationship  betAveen 
the  public,  through  the  media,  and  public  officials  is  histoi'ic,  but 
surely  to  my  knowledge  has  noA'-er  been  as  Adcious  or  as  thorough  as 
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iniiiistnitioii  Howt  thv.  countiT  oil' on  TiO-inilii  liik^s  aixl  a  ^viisonablo 
niiinhi'r  of  po()l-|)Usliinii'.s,  fh(MMirnMU"  con.si.stcnt  oll'orts  to  discivdit  (ho 
uwcWn  hiivo  {'AVi\ivd  i\  vluunio.  in  which  cvoiTono  Ms  fruo  to  join, 

ThiM'c  WW.  a  nunihc.r  of  ways  in  whii'h  the  luiiz/h'  can  he  applied. 

J^i'oadoastui's  live  prcsuntly  uiKh'r  t\ni  very  m\]  threat-  of  Um  of 
lieiMise.  and  conceivably  many  of  (hem  conid  lind  it  easier  to  conform 
(<i  (he  notions  of  whichever  athniiustration  is  in  power  than  to  dcvo(c 
ciidless  years  and  (lollai's  to  an  ell'oit.  to  save  the  HciMise,  Quo  station 
of  the  many  now  tryin<i'  to  thdend  their  licenses  has  hcon  at  it  more  tKan 
4  years*  spent  more  tlian  $*2  million — costs  of  more  than  Ji^7r>,000  on 
the  transcript  alone — and  far  morci  than  ^^2  million  in  clfort  and  bnsi- 
ncss  lost  bocanse  of  the  diversion  of  their  elloit. 

A  lioston  hook  pnblisher  is  on  the  verue  of  bankruptcy  because  of 
leu'al  conse([uences  of  publishing'  the  Ellsbcru'  pajmrs.  Asscrtinij:  tbc 
I'iu'ht  to  permit  or  withholvl  advertisiuii*.  wlu'ther  it  be  for  cii^arettcs, 
toys,  or  public  ntilities  cannot  1)0  iynorecL 

Stateiuents  ))y  national  olliciuls,  both  elective  and  appointive  give 
sanction  to  rei>ressivc  acts  l)y  lesser  men  throu^u'hout  the  couutiy.  In 
the  interest  of  brevity  and  to  avoid  re])otition,  I  will  not  go  into  the 
/*f  h'f  f!ri(/(/ft  or  WUIiam  Fart'  cases,  except  to  point  out  tluit  aside 
from  the  basic  injustice  of  tlicir  imprisonment,  ])ow  curious  it  is  that 
in  rv^portei-  FAr.n  s  case  the  jnd^^e  ludd  that  a  reporter  he  was  protected 
by  tlm  California  sliield  law.  Wlieu  Farr  left  the  newspaper  to  become 
an  information  odiccr  for  t)ic  district  attorney's  ollice,  the  judge  ruled 
that  Karr  Inul  lopt  his  reporter  s  status,  and  therefore,  eoidd  be  cpies- 
tioned  and  held  in  contcmjit  for  refusing  to  reveal  tlie  sources  of  liis 
story.  If  thnt  were  not  curious  cnon^dC  ^vlicn  Fan-  loft  the  district 
attonioy's  office  and  resumed  reporting  on  nnotlicr  newspaper,  tJic 
judge  held  that  this  did  not  restore  Ins  immunity. 

When  word  that  Farr  luis  been  jailed  reached  the  flooi*  of  the  Sigma 
Delta.  Clii  convention  in  Dallas  in  November,  there  M*as  a  standing 
ovation  of  sympathy,  and  in  later  business  sessions,  delegates  approved 
tlic  following  resolution : 

AVhereas  Sigma  Delta  Clii  has  loii^  recopjiiized  tlie  need  tor  confidciitial  rola- 
tiom  between  reporter's  ami  news  sources,  and 

Wliereas  recent  events,  incUidiiiK  tlie  jiiiUiip:  of  news  rei)orters  for  deelinia^: 
to  n>vpal  their  news  sonrccs  in  an  etTort  to  preserve  tiie  iniblie'.s  right  [n  Know, 
has  sliown  the  growing  and  continnhig  nature  of  tiie  problem :  iind 

"Wherens  fliesc  events  inelndc  the  increasing  use  of  Govermnent  suhpenas 
.ai;'ainst  newsmen ;  and 

"NVlierens  these  actions  Iiave  shown  an  even  greater  danger  to  tlic  free  flow 
•of  information  to  the  pnldic  tlum  liad  been  iirevionsly  reeognized  :  juid 

Whereas  Sigma  Deltn  Chi  is  involved  with  a  joint  media  committee  promoting 
legislation — shield  laws— on  a  national  level  and  is  similarlv  working  foi'  saeii 
b'gislation  in  all  oO  States  :  Tiierefore,  be  it 

Resolved,  That  the  03rd  Amma!  Convention  of  Sigma  Delta  Olii  establishes 
as  its  ultimate  objective  the  enactment  of  absolute  privilege  law  in  all  50  stuh's 
and  at  the  f odi^rnl  level,  and  he  it  further 

Rranlvrd,  That  this  convention  ii\stiucts  its  officers  and  representatives  on  tln» 
joint  media  eoannilt.ee  to  work  for  the  strongest  possible  shield  legislation  in  tiie 
'!)3(l  Congress. 

And  here  we  are. 

Tyranny  and  oppression  and  control  of  the  press  always  have  been 
imposed  in  the  g'nise  of  promoting  the  pnblic  good.  And  it  never  han. 
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Tlicro  always  is  a  valid  reason  for  slnifting  off  flic  press,  altliouirh 
gonerall}'  it.  is  valid  only  to  tli«mir.son  turning  oil  the  Taucet. 
It  doosn't  niako  a  groat  deal  oT  diHercnco  >vliic)i  side  of  the  .street 


AVilliam  Kunstler  makes  a  career  out  of  what  he  regards  i\s  de- 
fending liberties.  And  yet  lio  has  sub|)enaed  the  records  oi  lY^'tr 
yorkcr  niaga/jno  to  help  his  defense  ol  Kap  Brown.  When  he  was 
asked  how  a  \\\xu\  of  ]iis  posture  oonld  take  this  stance,  he  is  rjuoied 
as  saying,  ''These  constitutional  niceties  don't  mean  a  danm  thing 
to  me  when  my  client's  life  is  at  stake." 
And  so  it  is. 

In  the  ease  of  governmental  or  bureaucratic  subpenas,  the  client 
is.tlio  bureau  or  the  party  or  the  administivitiou  and  the  constitutioiial 
niceties  dou't  mean  a  bit  more  there.  And  since  I  wrote  that  an  arm 
of  the  Republican  Party  has  is.sued  a  dozen  subpenas  for  reportei^s 
and  editors  of  the  New  York  Thnas,  Twig  Magazine^  the  Washington 
FoHt^  and  the  Washwgton Stav-NGios. 

The  inhibiting  effect  of  subpenas  is  unquestioned.  Xo  one  in  his 
right  mind  will  talk  to  a  reporter  on  a  s^ensitive  subject  if  he  knv^w.s 
the  reporter  can  be  required  to  turn  him  in.  A  couple  of  days  ae'o  a 
New  York  judge  held  that  two  television  newsmen  mside  Attica  dui*- 
hig  the  riots,  at  the  moment  about  which  they  are  being  sub])enapd 
to  speak  they  were  not  acting  as  newsmen,  therefore,  they  can  ho 
subpenaed  nnd  required  to  speak.  I  can  imagine  how  much  uew.^  a 
reporter  will  get  if  he  iinds  it  necessary  to  advise  the  people  he  spe.Mks 
fo  I^efore  he  asks  his  question  thnt  anything  they  say  may  be  M.-e)l 
against  them.  I  can  imagine  the  eifect  that  would  have  had  if  the.-e 
rei")orters  had  made  this  .statement  inside  of  Attica. 

There  is  no  question  that  the  siibpena  for  the  Watergate  tajies 
had  a  chilling  effect  on  news  sources,  xs'or  is  tliere  any  question  that 
the  mnn  who  made  the  tapes  would  have  refused  if  he  had  known  the 
source  conld  be  identified.  He  voluntarily  released  them,  not  because 
he  wanted  to,  but  to  keep  a  reporter  from  going  to  jail  again. 

What  was  more  puzzling  was  the  FBI  arrest  of  Les  Whitteu  as  he 
was  lielping  carry  some  ol  the  "broken  treaties"  documents  back  to 
the  Government.  The  Government  had  paid  the  Indians  who  hauled 
the  treaties  away,  but  arrested  Whitten  and  Hank  Adams,  who  were 
bringing  some  of  them  back.  This  seemed  most  curious. 

Now  Anderson  has  supplied  the  answer,  and  it  lies  at  the  heart  of 
the  shield  law. 

.  Thei*e  was  no  case  against  ^^niitten,  and  a  grand  jury  refused  to 
indict  him. 

Anderson  has  now  found  that  2  days  after  the  January  31  arro.i;t, 
the  FBI,  in  the  guise  of  investigating  the  crime,  got  a  court  order 
requiring  the  telcphoiie  company  to  give  them  access  to  the.  records 
of  Jack  Andersou^s  telephone  calls.  As  Andeison  notes,  the  FRT 
suhpenned  records  dating  back  to  Jul.v.  4  months  before  the  Indians 
stole  the  documents.  But  Anderson's  office  and  home  telephone  reco]*d^; 
were  subpenaed.  And,  Anderson  says,  the}''  were  looking  for  sources 
far  aJleld  from  anything  inrolvhig  the  Indians,  as  the  dates  would 
indicate.  Since  I  wrote  that,  it  has  come  to  light  that  indeed  the  FBI 
is  checking  the  numbers  on  this  list  and  have  communicated  with 
people  whose  numbers  were  unlisted  and  have  questioned  them  about 


i»thcr  nuilkM\s  involving  (Ulu'i*  such  slorios  which  Jack  AndiM'soii  luul 
cjHTicd. 

This  is,  of  cour.sc,  onlriigooiis,  Andcivoii  docsirr  really  care  whether 
yuu  lilco  hiui  or  you  ilon't  like  hini.  Ami  this  shn\d(l  have  no  hearin«jf 
on  liis  freodoni  to  [mrsue  one  oT  the  most,  ininortant  johs  in  AVashiiij;- 
ton,  and  one  being  done  by  no  one  el.se.  A  ^'ovornnient  is  ji  poor 
watchdog  of  its  own  alVairs'and  has  a  predictable  way  of  puniMiiing 
tliose  witTiin  theorganixation  who  try  to  rectify  ei*ror. 

As  you  [Jcrliaps  Inive  not.  noticeil  in  your  busy  lives,  the  Knnpp 
Cojnjnission  conanoted  licai'in^js  into  crime  in  >'ew  Voi'lc  City.  Vini 
also  may  not  have  noticed  that  the  most  pronunent  witnesses  auainst 
police  corruption  before  the  commission  have  since  been  tried  on 
char^'cs  raniringdVom  mui'dci*  to  pci*jui*y.  You  mav  not  have  noticed 
that  two  inspectors  in  tlie  New  York  Transit  Autliority  tried  to 
rectify  the  most  fhigriint  abuses  of  public  trust  within  tlie  antJioi'ity. 
1  hey  i»*ot  nowlicre,  so  they  made  movies  in  the  yards  showinjir  work- 
men sleeping;  d "inking  beer,  conducting  small  business,  playing 
cards,  and  diverse  other  wavs  of  cai'ning  a  sahiry  in  the  anth(jrity. 
The  lihn  was  shown  on  a  local  television  news  showj  ami  the  inspectoi's, 
of  conrsc,  have  been  suspended  without  nay  and  charged  with  making 
a  lilm  wlien  they  were  su imposed  to  be  wo r Icing, 

Tins  is  by  way  of  saying  that  the  direct  approach  seldom  succeeds. 

It  could  be  said  tluit  a  reportei*  should  dig  things  out  for  liimselF, 
but  those  who  say  this  nuist  realize  that  digging  largely  consists  of 
findimr  the  people  who  know  what  you  need  to  know.  Frequently,  men 
of  goocl  consciciiee  find  the  reporter. 

With  a  bureaucracy  at  all  levels  so  enormousj  there  simply  Avould 
be  no  reporting  if  it  consisted  of  a  newsman's  going  from  bureau 
to  bureau  and  talking  to  no  one.  He  cannot  learn  aiiy thing  by  looking 
at  a  bank  of  computers,  or  even,  generally,  stacks  of  records.  Generally, 
someone  must  supply  the  key. 

I  would  guess  that  tlie  knov/ledge  tliat  tlie  FBI  has  a  record  of 
Jack  Andei^sou's  tcleplione  calls  would  discourage  nn\ny  a  volunteer. 

I  know  that  the  flow  of  ne^vs  has  slowed  as  a  result  of  these  sub- 
|7enas.  I  know  of  one  illumimi^ing  story  which  is  not  being  reported 
beca\ise  of  the  responsibility  of  involving  the  source.  Many  of  my 
friends  know  of  others. 

TJiese  remarks  may  be  encouraging  to  the  people  who  are  pushing 
for  disclosure,  but  no  thiidcing  man,  no  matter  how  ]:)artisan,  could 
feel  that  this  is  good.  Every  party  and  every  administration^  is  out 
of  power  sometime,  and  the  view  h'om  the  outside  is  much  dilfcrent 
than  from  the  inside. 

A  Pi'osjdenfc  may  feel  tliafc  the  media  shouhl  not  bo  critical  of  the 
admhiistration  and  should  back  the  President's  diflicnlt  decision.  A 
candidate  on  the  other  hand,  does  not  feel  this  M*ay.  The  ability  of  the 
media  to  work  freely  between  these  two  views  is  our  safeguard. 

A  newsman,  ^vithont  sources  is  a  newslcss  man.  A  public  without 
news  is  a  blind  and  icrnorant  i)nbliCj  and  as  we  move  c\'ermoj*c  toward 
one-man,  one- vote,  direct  election,  and  univei'sal,  nnqnalified  suifragc, 
the  result  will  destroy  us  all. 
Thank  you.  ^ 

Senator  Titxxky.  Thank  yon,  Mr.  Payette. 

1  apin'cciate  the  remarks  that  you  have  made.  I  think  that  they  go  to 
the  heart  of  the  pi;oblcm  that  we  are  facing. 
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I  would  like  to  ask  von  one  question  about  tlio  Kinistler  sitimtioii.. 
Wlvdt  ubout  a  situation  Avliore  a  nian\s  client's  life  is  at  stake?  Wlmt 
abo\it  exculpatory  evidence  tliat  a  newsman  might  have  oi  that  a 
newsman  in  all  probability  has  ? 

Do  you  feel  that  the  social  value  of  allowing  that  defendant  to  have 
access  to  that  exculjiutory  information  outweighs  the  value  of  a  news- 
man s  shield? 

Mr.  Paykttk.  Senator,  I  feel  that  in  actual  fact,  attorneys  and 
clients  aren't  intoiosted  in  a  fair  trial.  What  thc^^  are  interested  in  is 
winnin<r.  I  think  they  will  use  whatever  resources  they  can  connnand 
to  win.  If  you  can  confuse  the  issue  or  the  jury  enough  by  bringing 
in  wliatevei'  j'ou  can  ^^rab.  you  frecpiently  Avill  fxet  an  acquittal, 

X0W5  in  the  case  oi  exculpatory  evidence,  I  think  that  in  a  reporter  s 
own  ^ood  judgment  he  could  supply  this  if  lie  felt  that  it  would  not 
com])mnisc  something  more  important. 

What  we  arc  talking  about  hei'e  is  getting  hack  to  what  Ave  had.  We 
talk  about  absolute  shield  vei'siis  qualified  shield.  For  200  years  Ave 
have  had  an  absolute  shield.  We  haA^e  had  absolute  unabridged'  freedom 
of  the  pi^ess  for  200  yeai^s.  In  the  past  few  months  tliis  has  been 
changed. 

What  Ave  Avant  is  to  go  back  to  a  s.ystem  which  has  Avorked  satis- 
factorily. I  Avon't  quote  Madison  or  Learned  Hand  oi*  Harold  Medina ; 
you  have  heard  these  quotes.  It  has  AVorked  very  Avell  for  200  years, 
ifewsmen,  I  think,  have  absolved  more  innocent  people  than  they  gen- 
erally are  given  ci^edit  for.  I  think  far  more  people  liaA^e  suffered  at 
the  hands  of  guilty  people  avIio  liaA'e  gone  free  than  innocent  people 
have  suffered  as  a  result  of  a  neAvsman's  f  ailui-e  to  cooperate. 

We  haA^e  been  invoh^ed  these  200  yeare  in  iiunnnerable  wai-s  and 
innumerable  penl  where  the  survival  of  the  state  Avas  at  stake.  We 
haA'^e  had  assassinations  of  our  national  leaders,  and  in  none  of  these 
cases  has  the  neAA'sman  failed  to  cooperate  in  any  area*  which  would 
be  helpful.  This  has  worked  this  long,  I  don't  think  Ave  should  be 
talking  about  ti*j'ing  to  get  back  a  piece  of  what  we  had.  I  think  Ave 
.should  go  back  to  what  Avorked. 

Senator  Tuxxey.  jSo,  in  other  Avords,  you  am  saying  that  it  is  all  or 
nothing, 

Mi\  Patettr.  Xo,  I  am  not  saying  all  or  nothing.  T  am  saying  all. 
Senator  Tuxney.  Well,  I  am  tryin^r  to  

Mr.  Paittte.  We  ai*e  simply  trying  to  i-estorc  AA'hat  it  was  and 
what  previous  Supreme  Courts  liavelield  it  to  be-  Senator. 

Senator  Tttnxey.  In  other  Avords,  though,  yon  are  spying  that  if 
you  can't  get  an  absolute  privilege  bill  through  Congi^ess,  that  you 
would  prefer  no  legislation  at  all  ? 

Mr.  Paytctte.  I  am  saying  that  the  trouble  with  definitions:  with 
clauses  AA'hich  set  out  parameters,  is  the  trouble  with  all  legislation — 
and  this  is  why  Ave  have  attorneys  and  CA^eryday  we  have  moi'e — that 
the  minute  a  piece  of  legislation  is  written/hordes  of  attorneys  go  to 
work  on  this  to  find  out  hoAv  it  could  be  used.  And  these,  subpenas  and 
failings  have  occurred  under  qualified  shield  hiAvs  and  the  i>rob]em  of 
Avhether  the  man  is  on  duty  or  not  is  easily  defined  whei*e  it  is  a 
fjuestion  of  AA-liether  you  liaA'e  reasonable  CAndence  of  a  crime.  Tliis 
is  hoAv  Jaclt  Andei^on's  phone  calls  were  secured,  on  the  pretext  of  a 
crime.  So  there  always  is  a  way  to  do  these  things  and  the  more  words 
we  put  into  this  the  less  likely  Aye  are  to  have  a  true  shield. 
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Senator  TijK>^ky.  I  uiiderstniid  tliat  I  understand  exact]}-  wluit 
you  are  saying. 

But  \vc  liave  hoard  statements  from  Senators  silting  on  tliis  snl)- 
comiuittee,  ^yc  have  hoard  statements  from  Congressmen  sitting  on 
tlje  corresponding  committee  on  the  House  side,  tJiat  it  is  highly  jni- 
likely  that  an  ahsohite  shield  bill  Avill  go  tlnougli  the  Congress.  1  am 
one  ])erson  wlio  has  indicated  that  he  tends  to  favor  an  absolute  shield, 
but  I  liavc  also  indicated  that  I  Avas  going  to  keep  an  open  mind  during 
these  hearings,  I  am  asking  you  a  direct  question  and  nniybe  you  prefer 
]iot  to  answer  it,  and  if  you  do  prefer  not  to  answer  it,  please  say  so — 
do  you  feel  that  it  is  all  or  notliing? 

Mr.  Patottk.  Senator,  I  couldn't  give  you  a  valid  ansAver  to  that 
without  seeing  how  much  is  lost.  Conceivably  there  could  be  a  qualifi- 
cation which  would  not.  i>ut  a  newsman  at  that  mnoh  hazard.  Actually, 
this  is  another  thing  I  object  to,  this  being  called  a  newsman's  privi- 
lege laAv  because  so  many  i^eople,  unfamiliar  Avith  legal  terms,  reo-nrr^ 
this  as  putting  neAA'smen  in  a  special  category  and  it  is  not  that  at  alL 

Senator  TuNXEY.  I  agi*ee  Avith  it. 

Mr.  Payet'it^.  It  is  to  preserve  the  free  flow  of  information.  It  is 
conceivable  there  could  be.  some  kind  of  liinitation,  but  I  haven't  seen 
it.  Most  of  the  ones  I  haA'c  seen  I  think  Avoidd  be  harmful.  They  AA  Ould 
be  confinning  an  erosion  of  fundamental  rights  and  this  is  perilous. 
I  don't  think  we  want  to  do  that.  We  Avant  to  get  back  to  the  rights  as 
they  wem  last  year. 

Senator  Tunney.  Yes;  I  feel  that  it  is  too  bad  the  legislation  is  not 
entitled,  "The  Public's  Right  to  Know"  bill.  I  agree  that  conceptually 
the  symbolism  is  wrong  when  you  talk  about  a  neAvsnian's  shield  bilh 

Well  thank  you  very  much,  Mr.  Payette. 

Mr.  PAYP;rTE,  Thank  you,  sir. 

Senator  Tttnney.  I  appreciate  your  testimony. 

Our  last  witness  is  Mr.  Charles  S.  Perlik,  pi'esident  of  the  News- 
paper Guild. 

Mr.  Perlik,  if  you  could  identify  the  gentleman  that  you  haA^e  Avith 
you. 

STATEMENT  OF  CHASIES  S.  PERLIK,  JX.,  PRESIDENT,  THE  NEWS- 
PAPER  GTJIID,  AFL-CIO,  ACCOMPANIED  BY  JAMES  CESNIK, 
DIRECTOR,  RESEARCH  AND  INFORMATION,  THE  NEWSPAPER 
GUILD  { 

Mr.  Perlik.  I  Avill  be  happy  to.  Senator.  My  companion  is  James 
Cesnik,  the  NeAA^spaper  Guild's  director  of  research  and  information, 
to  Avhom  we  are  indebted  for  keeping  our  organization  abreast  of  much 
that  has  hapi^ened  in  this  area  and  helping  to  deA^elop  our  position 
with  respect  to  it. 

In  vicAV  of  the  hour^  I  am  going  to  attempt  to  summarize  AA^iat  ni}'' 
pi*epai*ed  testimony  said. 

Senator  Tunney.  Your  testimony  Avill  go  in  the  record  immediately 
following  your  i-emarks. 

Mr.  PEKLnc.  I  appreciate  that.  This  is  the  fourth  occasion  when  I 
have  had  the  opportunity  to  appear  before  a  congressional  committee 
on  this  subject,  or  if  not  diiwtly  on  this  subject,  on  auxilliaiy  subjects 
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dealing  with  tlie  press,  wliich  occasions  I  have  taken  tlie  opportunity 
to  connnont  upon  i:)rivnegc  and  its  effect  on  onr  organization. 

I  nnist  say  I  feel  innch  more  comfortable  this  afternoon  than  I  have 
on  any  of  tliose  other  occasions,  because  I  thinlc  ^vc  arc>  among  the  first, 
if  not  indeed  the  fii-st  organization  to  endoi'sc  pnblicly  T\liat  lias  noAv, 
at  legist  from  Avhat  I  have  heard  this  afternoon  and  liave  been  able  to 
folloTV  in  press  accounts,  become  a  very  common,  and  I  am  very  pleased 
to  say  j:)revailing,  vicAvpoint,  at  least  in  the  industry,  as  to  what  type 
of  legislation  is  desirable  and  necessary  in  this  area. 

I  appeared  before  this  subcommittee  last  year  when  it  was  examin- 
ing the  general  state  of  press  fixjedom  in  the  United  States  and  made 
these  points  from  which  we  do  not  now  deviate. 

First,  that  the  first  amendment  protects  tlie  T'iglit  of  news  /intherei-s 
to  protect  their  inf omation  and  materials  as  well  as  their  sources  from 
forced  disclosure.  We  still  believe  that  is  a  correct  constitutional  view, 
We  still  believe  tliat  right  is  absolute  and  unqualified.  Wo  still  Iwliovo 
that  it  applies  to  any  information  or  source,  cojifidential  or  not,  and  wo 
are  gratified  tliat  the  multitude  of  challenges  and  erosions  to  that  right 
in  the  past  year  have  brought  so  many  compatriots  in  our  industiy  and 
citizens  in  general  to  our  side. 

We  hope  this  committee  will  heed  this  growing  trend.  Our  organi- 
zation as  yon  know  represents  40,000  persons  employed  in  the  news 
and  business  dopartme3\ts  of  newspaper,  news  agencies,  neAV  sendees, 
and  magazines  in  the  United  States,  Canada,  and  Puerto  Rico.  Large 
portions  of  tliat  membership  are  the  foot  soldiers  in  this  battle.  They 
constitute  the  infantry. 

Peter  Bridge  is  a  reporter;  William  Farr  is  a  reporter;  Joseph 
Weiler  is  a  repoiter;  Earl  Caldwell  is  a  reporter;  Paul  Branzburg  is 
a  re]»orter;  Brit  Hume  is  a  reporter;  Eon  Ridenour  is  a  reporter.  Larry 
Dickin5;on  and  Gib  Adams  are  reporters.  The  list  seems  distressingly 
long  and  never  ending.  But  now  that  the  Supreme  Couit  has  found  con- 
trary to  our  belief  as  to  the  first  amendment's  protections  in  this  area, 
"Sve  must  turn  to  otlier  forms  of  relief. 

First  to  Congress,  which  we  hope  will  enact  a  bill  broad  enough  not 
only  in  its  protection  against  forced  disclosure,  but  broad  as  well  in 
tlie  reach  of  its  jurisdiction — to  the  States  and  other  levels  of  govern- 
ment wliere  the  erosions  are  taking  place  so  swiftly  it  is  almost  impos- 
sible to  keep  abreast  of  them. 

The  second  foi'in  of  relief  we  are  seeking  is  through  the  collective 
bargaining  process — and  we  are  a  trade  union — imperfect  though  it 
may  be  because  we  don't  represent  newsmen  on  every  paper,  and  be- 
cause not  every  publisher,  believe  it  or  not,  bind  himseslf  to  protect  and 
defend  his  employees  who  find  themselves  in  such  difRcvdties. 

But  we  have  negotiated  guaranteed  wage  payments  to  employees 
jailed  under  these  circumstances  and  employer-paid  but  employee- 
chosen  legal  counsel  and  will  continue  to  do  so,  law  or  no  law. 

T  was  delighted  to  hear  Mr.  TJiomas  testify  eai'her  this  afternoon 
as  to  the  resources  and  the  attitude  of  the  Los  Angeles  Times  in  com- 
mitting itself  financially  as  ^Vell  as  philosophically  to  the  principle  in- 
volved here.  But  I  am  not  happy  to  report  that,  before  he  was  jailed, 
Peter  Bridge  had  his  salary  cutoff  by  lus  employer,  an  equally  wealthy 
corpor  ation.  If  Congress  cannot  do  it,  then  the  trade  union  which  rep- 
resents people  in  this  dilemma  feels  it  must  provide  the  protections  tlxat 
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a  inan-s  family  is  certainly  goiny  to  ueecl  if  he  is  (roiufx  to  face  tlio  pain 
cf  jail  and  long  and  indeterminate  jail  sentences  wliile  the  lejralisins, 
wliilc  the  pixjtections,  are  Ix^inp:  resolved  cither  hefove  the  judiciary  or 
here  in  the  lefyislative  Halls  of  Coiii^i^ess. 

Specifically,  we  support  S.  158  because  it  comes  closest  to  reco£:niziiior 
ncwsgathcrci*s'  privilege  as  absolute  and  unqualified,  because  it  covers 
Federal  and  State  proceedinpjs,  becaTise  it  does  not  attempt  to  dnnv  a 
disthiction  between  confidentiality  and  noiiconfidentiality,  l)ecau>e  it 
cover's  every  medium  of  conmiunication. 

Many  before  me  have  gone  into  jnjreatcr  analysis  of  S.  158  than  tliis 
summaiy  permits,  but  we  support  it. 

It  has  one  provision  we  find  troublesome;  namely,  that  the  testi- 
monial privilege  would  be  confined  to  "uni)ubli.shed  information/'  If 
that  goes  no  further  than  to  rec^uire  verification  of  what  Mas  published 
or  broadcast,  perhaps  tliat  might  not  be  sueh  a  bad  qualification. 
However,  we  can  Sec  some  of  these  ingenious  judges  who  have  ri<ldled 
privilege  laws  in  New  Jei'scy,  California,  and  elsewhere,  using  su(*h  a 
large  leak  as  this  to  undo  many  of  the  other  protections  that  158 
would  guarantee. 

We  would  like  the  subcomnnttee  to  take  a  look  at  another  matter  of 
interest.  We  can  document  occasions  when  employers  without  knowl- 
edge, let  alone  consent,  of  their  employees  have  turned  over  files,  pub- 
lished and  unpublished  photos,  verified  and  unverified  information, 
names,  and  sources,  et  cetera,  to  Government  agencies.  So  the  employer 
himself  placed  the  reporter  in  the  very  jeopardy  we  are  seeking  to 
protect  him  from.  \^\p  Ix'licve  such  end  runs  must  be  stopped  by  f  urt  lier 
improving  S.  158  to  prevent  anyone  other  than  an  originatnig  news 
gatherer  from  disclosnig  information,  material,  or  sources  which  the 
originator  could  not  be  I'equired  to  disclose  imless  this  auxiliary  p  Mty 
has  the  unrevoked  consent  of  the  originator  to  do  so. 

We  don't  expect  a  welcome  to  this  proposal  with  open  arms  at  bar- 
gaining tables  across  tlie  land,  but  it  is  our  membei*s  and  their  peers 
who  are  going  to  jail.  I  admit  my  admiration  for  publishers  who  have 
said  recently  the  publisher  should  go  to  jail,  too,  though,  to  by.  knowl- 
edge only  two  have  said  that.  How^ever  attractive  the  prospect  might  be 
to  some  to  have  bosses  behind  bars,  instead  of  their  employees,  it  liardly 
pi^sents  a  solution  to  the  problem  we  are  addressing  ourselves  to  this 
aftemoon. 

We  see  no  practical  way  to  sort  confidential  from  nonconfidential* 
It  rarely  becomes  so  neatly  labeled ;  the  bomidaries  are  not  often  articu- 
lated. The  trust  between  confidant  and  listener  is  unusually  unspoken, 
and  the  relationship  is  informal. 

Fears  expressed  about  cutting  off  recourse  by  injured  parties  in  cases 
of  irresponsible  and  perliaps  libelous  reporting,  in  our  opinion,  were 
best  answered  by  Senator  Thomas  Ea^leton  when  he  appeared  before 
this  committee  last  week  and  offered  his  view  that  this  is  a  price  which 
simply  must  be  paid  in  order  not  to  jeopardisie  tiie  free  flow  of  news. 

We  are  not  aware  of  any  foreign  aggression  against  the  United 
States,  espionage  against  the  Nation,  miscarriages  of  justice,  or  lives 
lost  becuse  of  news  gatherer  has  refused  to  disclose  the  information  he 
or  slie  has  gathered,  or  it-  Durces.  On  the  other  side  of  the  coin,  how- 
ever, we  are  mindful  of  the  fact  that  there  is  a  longstanding  tradition 
of  newspeople  cooperating  with  law  enforcement  endeavors.  It  is  also 


iinportMiit  lo  kcoj)  in  iniiul  (lurinir  tliosr  (K^ljlKM'ntiotiM  wi*  tliink  tliat  iin 
f)tn'  lius  |)n)|)(>s('(I  or  is  |)r()|)()si!i«r  to  forbid  iu»w?<1umi1)U»  \o  lo>»tifv  or 
ollVr  (»\  i(I('nco  in  any  roriiin. 

(Iro^\in«r  piiMic  sonlinn'iit  for  ti  |)ri\'il('«ro  law  ran  Itr  easily  »l(*nion- 
sdafrd.  A  rrcrnt  (Jallop  poll  rrportrd  tliat  *u  wvivwt  in  a  t)nMir  |M)II 
lirlirv(»  lu^wH  n;a(lirr(»rs  should  not  hr  rrcinirtMl  uiulrr  prindty  iiT  hn- 
pi-isf)nni(»Jil  to  \vvo;i\  llir  nalnrc  of  flirir  coididriifia]  ,sonrivs. 

A  few  wwUsai'^o  1  uppiMUvd  on  u  Sunday  niirhl  San  l)iop)(rK«vi>ion 
show  rallrd  "'I riopidso."  Wliilr  a  panerand  a  moderator  di.scuKs  a 
topic — in  tliif  rus^',  this  topic  we  have  Invn  disrussin^  hori* — thumuli- 
rncc  cast  its  vote  l)y  teh»phone  on  Ihe  (juestion  of  whether  newsmen 
should  suliVr  iniprisoumeut  for  refusing:  to  disclose  their  ronlidential 
som'oos.  That  San  Die^xo  audience  voted  (I  to  t  that  they  shouhl  not, 

I'Im'  lelocast  was  on  a  Snmhty  Mi«rht  h(»twcen  11  :')0  and  1  o'cjocic  in 
Ihe  n»oi  iiiu«r.  f  (h)irt  know  San  I )ie«ro  all  that  welh  I  (h)n  t  I*now  how 
many  wore  uj)  at  that  liour,  hut  at  h'ast  tliose  wlio  were  listenin«r  to  ihi.s 
iu'oadcast  voted  (1  to  I  that  they  did  not  helieve  newsmen  shonhl  snlfer 
impi'isonnieut  for  I'efusinn:  to  disclose  their  conlich-ntial  sources. 

In  a  stateujeul  to  us,  Afelvin  Hloclc,  [)resi(hMjt  of  the  Xow  York  State 
Trial  Lawyei's  Association,  called  for  a  shield  law  for  reporter's  and 
ctlito)-s  and  sai<l  his  origan ixat ion  endoi-ses  ami  will  h**rht  for  national 
leiii.slation  to  that  eil'ect. 

"I *ri\ile«rc'd  counminications  to  a  reporter  pei'haps  have  a  <rrealor 
iujportancc  for  the  hetterment  of  society  than  those  now  existin<r  in 
law,"  M\\  Wovk  said.  iroiu«r  on  to  cite  the  traditional  privilejxcd  rela- 
tionsliips  Avc  lun*e  hoai'd  cited  so  often:  doctor-natient,  Inishand-wi fe, 
h\ wyer-client,  minister- parishioner — all  of  which  lui  described  as 
•'I-to-T'  pri\'ile,ires. 

"I  lowovor/'  Mr.  Hlocic  said,  "a  person  connn\n\icntestr>  a  reporter  to 
cu!*e  a  societal  oi'  political  ill:  the  confidence  vested  in  the  reporter  by 
tlie  source  and  the  use  the  reporter  makes  of  this  iuformation  doi.»s 
.society  far  jri'eater  ^^ood  than  any  1-to-l  conunnnieation  to  tho.se  now 
e  1 1  j oy  i  n g*  ex  i st  i  1 1  j)  I'i  vi  1  ego . 

•'Tt  is  not.'-  he  wont  on,  '^thc  battle  of  the  press  alone,*'  and  conelnded, 
•'it  is  the  peo|)]es  battle  to  protect  reporters  from  revealing  their 
sources." 

Senator,  it  has  l)een  a  lon«r  nnd  serious  afternoon  and  I  would  like  to 
conchide  with  a  quote  frou)  my  prepared  testimonv.  One  po.^iblc  solu- 
tion was  oll'ered  by  a  ^nild  mcnd)er  who  works  lor  the  Cbicairo  Sun 
'l  inu'S.  I  am  sure  you  will  recognize  he  was  writing  both  in  jest  and 
Avith  tongue  in  cheek. 

Gentlemen,  Eol)  Greene,  columnist  for  the  Ghicago  Sun  Times^  -svrote 
in  the  form  of  a  uuunorandnm  addressed  to  Attorney  General  Klein- 
dienst.  Avhieh  appeared  in  the  BuVetin  of  the  Avierican  Society  of 
NeicHpafGT  Editors.  He  wrote,  as  foUo^vs: 

.  .  .  Under  .«!opnrate  cover  yoa  wiU  finrl  n)y  nofes.  All  of  t)wm — from  the  ln«fc 
six  iiiontlis.  They  have  iHieu  sitthig  on  the  liottom  (if  my  locker,  and  now  they 
are  Koiuj:  to  be  yours  .  .  .  . " 

.  .  .  From  now  on.  every  day.  you  ffet  everything  .  .  .  every  .scrap  of  paper 
from  my  desk  to  yon.  every  night,  before  I  go  home  for  dinner.  What's  more,  I'm 
asking  every  other  newspaper  reporter  in  tlie  coniitx*y  to  do  the  some  thing  .  .  . 
news  releases  and  wire  services  copy  and  scrHihled  notes  about  VTA.  moefliigs 
and  letters  from  persons  who  want  us  to  help  them  make  the  cUy  flx  their 
frunt  doors  .... 


*  .  .  rut  fxntry  \t  ^oUu*  nf  \\n  |t»        ^Uttii|i<(  till  niir  tntrkiitfi'^  .  .  .  SotHO 

ii»»h'«  ,  ,  .  wvn*  wtUU'U      i\w  \{i\y  !n'fiin'  \\\\*y  uri'  \\\\  wUuwl 

If  ).rnrf*«*or  tiiniif*il  >tM«ki)uii/.  ntu\  n  itn^try  tu*  Utu\  \\u\\  (Miri<tltiiii«t  tr<'<'M  cotiUt 
iifiikf'1'Hitln  t»*«r5Mti«<iufTi'r(itlmy  tiMfiik*!  .... 

.  i  .  Vitti  ulU  riniit  nhtMii  VUintfitt  llnr  A^fiorhtdMu  tuCduCittit  uuirid'r^ 

MM  ilif  Wi'^i  HlttiMiiHt  \vi'ft<lltt£3itr Itiilni'titlnl  .... 

...  If  .vtMi  W'ttux  Ut  ad  ltih»  MiU  untiM*.  .voit  tinvf  in  tnUf  itif  umim)  with  tti<* 
l*(itt.  If  yott  winii  I  ho  .«f\,\%  I'M'ifiiiH:  nnii'^*  yoit']]  Jif*>i  Imvc  i»f  tmi  up  ulth  tin* 

ttllll  I'tll*^.  ItHi  .... 

IN'rlin|H  \ho  |ii*(»|MtHal  will  linvt*  (o  1h*  iiioiliru'd  to  incliKK*  Shito  nt* 

SrriiMij<ly,  Mr.  Chiiii'tuniu  wo  »iv  Ihmv  \n  wv^i*  imuhMiiiimU  of  lo^islu- 
lioti  lo  ivi'o;r||i/|.  that  wiiii'h  lln*  Supiviur  (Nmt1  fiiilcMl  to  <lo,  f  hi?  e\i.*<l- 
i'tn-r  of  a  ti'MtiiiioiiinI  |M  ivilpir»'  fof  iiow's  pilluMvi*?*.  It  is  our  ronsiiliM'CMl 
o|»itiiiMi  thnt  S.  ITt^.  tin*  Kill  iiit rfulincd  l»y  SpiijiIo:'  Crnnslf)ti,  woiiM  do 

Srimtor'I  rwKV.'I'lniiik  yoii  vtM'V  iuut*(i,  Mr.  Porlik. 

i  wtiidd  untlifr  frotti  your  stutctiicttt  today  (liiit  yoii  fctd  that  it  i.sati 
itil  or  tiotliiiifr  |tro|»o.«^itioti.  iliMt  if  W(*  liinc  ntiy  (*.\«v|»iioiis  to  tlit*  :d).so- 
Inti*  |»rivili'p'  (lisit  St;it!»s  tittttrtti-y  pMU'i'als.  piwi^^Mit in^Mittorin'y.s.  dc- 

fi't»  ontiM»l.  will  «lri\«'  :i  lar<:  »•  and  larpM'  wt'd*r«»  iitto  fhat  cNajptioii 

iroft'dtii't  .-^o  tlutt  uftor  a  piM'iod  of  tiino.  iii  your  iniiuUtlitMy  NVtadd  not 
M»  a  ival  privilcp*  at  all:  tliat  y(ai  woidd  a^rrc**  with  #IustiiM»  Doiin^las 
iliai  Htci'i*  has  to  hi*  oidirt*  an  ahsoliitt*  iirivilt*^*  or  tiono  at  all. 

.Mr.  Pt'.ia.ttc.  I  a  til  ;rhtd,  SiMiator,  y(Mi  ha  vr  ,'^(•011  tliroiitrh  my  ohsritrity. 

St'hatii!*  TrxN't-v.  Y«Mirs  was  a  \*«'ry  iiit«'tvstiti:r.^tntrn)('nt  and  I  wa.s 
annw(>d  hy  your  (iiial  (|Uotatioii  tail  it  dnt's  carry  iiioiv  than  a  sin<;lc 
v:rriii  of  t  rut  h,  that  if  wi» start  to  fish  arontui  into  McwspaptMs'  notes  and 
lish  artatnd  in  t  Itfir^'all  lists.  Hn'nlcin<rf'^^p(*('ially  orsiniafiotis  like  .Fark 
.VndriMHi  alh'^rcs  whiMv  pcoph'  with  private  plionosan:  I H»iti;r railed  up 
)iy  Fhi  a<.t'ntsand  l)('in*r  (iiii'stioncd  ai>oiit  sni))('('ts  that  aiv  totally  nn- 
related  t«>  the  I.es  Wliitton  ease,  that  we  arc  really  iiniloiiijj:  the  fal)»ic 
of  denHM'racy  in  this  country.  So  I  think  that  everyone  knows  that  the 
only  way  that  we  «'an  liave  the  kind  of  frmloin  in  ihiseonntry  tliat  we 
have  hail  in  the  pa.^^t  is  to  protect  confidential  sources  of  inforiiiatioii. 
When  those  eonhdeiitial  sources  are  *rivin;jf  statetiicnts  to  newspuper- 
nieii.  hopinjr  (Ivr<ni<rli  the  revehitiiai  of  information,  to  correct  what 
they  consider  to  Im'  injustice  in  the  society,  particiilat'ty  when  those  in- 
pistices  relate  lo  corrnption  of  piihlie.  ollicials.  I  think  that  for  njo  the 
most  important,  a.spect  of  these  liearin«rs  relate  to  keopin*r  a  free  flow 
«»f  information  to  the  pnhlic  re<rardin»x  the  depredations  r  the  power 
struct  lire,  heeaiis'  I  think  that  once  the  power  structure  can  totally  c(ai- 
rol  the  news  and  propa;rJindi/e  the  pcoi)lo  of  the  count I'y  in  an  ;in- 
I'l'ttered  way.  we  no  lonjifer  have  democracy. 

>rr.  l*Kni'iiv.  T  conldn't  a<riv(»<  more  witli  aiiytliin*^^  you  said.  Senator. 
Tt  has  lieen  a  thnHin*^  and  enthralling;:  cxporionce,  frankly,  to  sit  hero 
<U\vin;r  this  nfternoon  and.  T  think,  to  see  those  very  views  you  have 
expressed  takin^r  shape  in  your  mind  as  various  people  have  como 
before  this  inicroplioiie  and  said  in  other  ways  what  I  have  tried  to 
convey  to  the  committee  as  well. 

Sofntor  TuNNKY.  AVell  thank  you  very  much.  ^[r.  Perlik. 

[Tlie  prepared stuteiiient  follows:] 
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SrATi:Mi:M*  in*  Cuaiu.ks  A.  I'kiu.ik,  .Ik.,  1»iii:sii>i:.nt,  Tim-:  X i:\v.s pa ri:u  GuiU), 

Wlu'U  \KM  a  PI  Km  ml  lK«(nrc  this  sulienmmlttou  u  .v(?ar  njro— during  your  <\\iiuilnii- 
(lf)U  of  tliL'  pMiLM'ul  stMto  of  piTss  IVmlctui  lu  t  ho  I'll  I  tod  Stntcs—w-  untliu«Ml 
hriclly  Tlw  Svwi^iminn'  (Mil Id's  position  on  tlio  ri^rlit  ol'  lUMv.s^'alliurcrN  to  pi-o  ^ct 
tlu'lr  hil'oruuilloii  und  lunttMinls  us  well  ns  tlu*lr  sources  I'roui  I'orciHl  dlsrlo.si.ro. 

(Ironudcd  iu  our  view  of  tlu*  \uu-poso  ot:  tUo  llrst  uuuMulmeufs  Hvo  prof<s 
KUMniutJT—ujiniuly  to  uu.suro  that,  tho  pul>lle  niiiy  ho  lufoniiod  of  occurrLMirfs 
which  uuiv  aU'rct  it— our  position  is  now  as  It  was  thcni : 

That  tills  rlKht  exists. 

Tlnil  Is  is  ahsolnit'  and  uncpuUHkMl. 

And  that  it.  applio.s  to  any  infonnnllan  soureo,  confUlLMitial  or  not. 

Last  yoar  wo  also  fxpn.'ssod  lair  opinion  that.  iMiaotuiont  thou  of  lejrislath"»n 
to  rocoK'dzo  nows^'atlMMMM's*  tosthuonlal  pHvilogo  woaUl  have  hcoa  pruniaUuv.  Wi}, 
uWM  othLM's.  i)ut  our  faith  in  the;  Supronu?  Court's  ability  to  recogni:'j.«  ilu? 
priviloKO  in  the  B raft zhurff-OaUhvcH-Pap pas  cases  then  hofore  it 

We  loaraot.  ot*  the  Supremo  Court  naijority's  tail  are  to  roe(»gnize  tlic  privlle.uo 
ns  TXCJ's  IV.>th  annual  oonvoution  was  catcrin.i;  its  iinal  day.  Tho  convention,  in 
an  laipHuuptu  resolution,  eolioed  .Tustict?  l*otler  S?tewart's  dissenting;  opinion  tliat 
th<'  rullnn  "Invites  state  and  federal  autliorlties  to  underndne  tlic  hish.rie 
iiHlepeiuhince  of  the  press  hy  atti'uiptin;;  to  annex  the  Jou  run  lis  tie  prol'ession  as 
un  liivcstl^'atlvc  arm  of  government,"  and  culled  for  cnactuuMit  of  legislation  to 
eorreef,  II n*  Supronn*  Cf)ui't  njojorily's  orroj*. 

We  are  here  today  to  do  just  that — call  for  enactment  of  appropriate  legislntin]i. 

We  also  arc  here  to  Vf>ieo  our  supijort  for  S.  158  a.s,  in  the  view  of  TN'.J's 
Iideruatiomil  lOxecutive  i.oard,  "the  na»st  adequate  of  any  [of  the  IdlLs]  presently 
hefon?  the  Congress."  (I  would  like  to  otter  for  the  record  copies  of  the  IKli's 
oinh)rs<*nH'nt  of  S.  l.">8  nuule  earlier  this  nnnitli  anil  of  an  ivfw  expression  last 
Oetohcu*  on  the  ureessi ly  of  federal  privilege  legislation  covering  state  as  well 
as  fech»ral  jnrisdietions.) 

We  support  loS  hocanse  it  conies  closest  to  rocoirnizing  newsgatlierers' 
l)rivileges  as  ahsf»hite  and  uiKiiialilied ;  beennse,  recognising  that  tin?  iirst 
a  me  ml  n  lent  applies  uniformly  to  all  persons  in  all  jurisdictions,  it  would  cover 
b/»lh  .^tat(?  and  federal  proceedings;  heeause  it  does  not  attempt  to  draw  dii-:tinc- 
tlons  hetwpon  contidential  and  noneontidoiit ial  sources  and  information:  iMcauso 
it  recoghi/.es  the  privilogo  for  every  **mediiun  of  coinnninieatloii,"  including  the 
.so-ealled  underground  as  well  as  the  overground  press,  and  because  it  would 
cover  free  lancers  as  well  as  reg\ilarly  employed  news  people. 

'J'here  is  a  provi.  ion  of  S.  lo8,  however,  of  which  we  are  somewhat  dubioui^^ : 
namely  that  It  would  confUK?  the  privilege  for  information  to  "unpublislu'd 
inf(u-m;ition."  Tf  that  (piallllcation  would  permit  compulsion  of  testimony  only 
to  the  extent  and  for  the  innpose  of  verifying  that  informal inu  was  in  fact  pub- 
lished or  I)  road  Cast — in  elTect  to  produce  and  identify  clip!>ings  or  their  bronden^^t 
equivalent — it  may  not  pr)so  problems.  However,  we  are  fearful  that  in  practice 
fliis  could  well  become  a  leak  large  enough  to  sink  many  ol  tiie  jjrotections 
otherwise  provided  by  the  bill. 

Then?  nlso  is  an  element  missing  from  S.  IHS  and  the  other  bills  before  Congress 
which  w<j  feel  to  be  r)f  more  than  jjassing  imi)oiiance  to  the  welfare  of  many  of 
the  persons  the  Guild  represents.  (The  ability  of  the  men  and  women  wlu)  ?^eek  out 
and  ])  re  pa  re  the  news  to  con  lane  to  do  so  to  the  l)est  of  tlu'ir  ability  without  direct 
or  indil'et^  interference  fr(un  any  braueh  or  level  of  govenunent  is  as  much  a  i>art 
of  fheir  welfnrt;  and  tlie  Guild's  concern  as  salary  increases  of  more  than  5.5 
percent.) 

7n  late  inoo  and  early  1070  it  came  to  our  attention  tbat  some  itianngetnents 
bad  i»eeu  t\i ruing  over  files,  containing  i>v\blished  and  unpuldisbed  photograpiis. 
verified  and  unverified  iufornmtiou.  the  names  of  sources,  etc..  to  government 
agencies  and  often  doing  so  witliout  so  niuoh  as  the  courtesy  of  informing  tho 
iiows'galherers  invol\'ed.  It  was  sort  of  an  end  run  around  the  x)ersons/vho  had 
established  the  sources  and  gathered  the  inforuiatjon.  an  end  run  wl)ic)i  jf^Aji- 
nrdi/ed  our  members'  o«»'i  I  inning  source  relationsiiijis  jijkI  their  ability  to  feu- 
ti nue  to  function  eftVctively  as  newsgatherers.  We  are  be.uinniiig  to  secure  ngree- 
luonts  Willi  individual  (Mni)Inyers  prohibiting  that  sort  of  notion  with  out;  the  ex- 


^  Tho  No\vspn]ior  GuUd  is  tho  union  which  roprosonts  hcmwq  40.000  porsons  oinployod  la 
tho  jif'W'S  nnd  hnsinoss  dppnrtnnMit«  r>r  ijowsnp.pors.  nows  slm'vIoc?,  lUjij^Mziiios  and  rolatod 
cntorpfisoj;  b\  the  United  States.  Onundn  and  Puerto  Kico. 
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prcsa  i)L'rniisj.si()n  ot  [ha  nuws  pur-suiis  iuvolvetl.  llowovur,  we  iu-l*  ol'  tlio  opinion 
that  to  l»o  I'lilly  i>i'(;tt.'ullvo  oi'  nuw.s  pcryons'  rights  pi'lvilcgu  luglshition  slumUl 
I'lU'hid  auyoiK?  oihv.v  than  an  origiiuitiiig  iiowsgntiioi'LT  from  diyolosing  iiit'orniji- 
lion,  or  uuitorial  or  sou  rues  wliidi  (he  original  or  otmUl  not  bo  roqnirt'tl  l:o  (iiscloao, 
unUis.s  this  souond  or  third  party  ha.s  tlio  unrovoUod  oonsont  oi'  tlio  originator  to 
do  .so. 

Torliaps  it  is  ininuuossary  to  n(>to  tliut  tld.s  propo-sal  of  onry  is  not  genorally 
met  witli  opLMi  arms  at  tlie  bargaining  table  or  in  discussions  of  proposed  privilege 
legislation  witli  employer  representatives,  IXowevor,  it  is  tlie  people  we  repre- 
.sent — the  working  newsgatlierers  and  proce.ssors— who  most  i mm ed lately  and 
direetly  feel  the  effects  of  actions  wliicli  threaten,  slow  or  stop  the  flow  of 
im'cn-niation  and  opinion  that  provides  tlieir  liveliiioods.  Similarly  it  lias  been 
working  news  women  and  men  who  liave  gone  to  jail  ior  contempt  vatlicr  tliau 
llieir  bosses — though  I  must  admit  to  Sjome  admiration  for  a  couple  of  puhiisiiers 
who  recently  liavu  proposed  that  publishers  ratlier  than  reporters  go  to  jail  when 
demands  arc  made  for  disclosure  of  news  sources  and  information.  One  of  tlie 
publishers;  William  Knowhtud  of  the  Oakland  Tribune,  I  note,  by  the  way,  is 
scheduled  to  appear  before  tJiis  committee  Marcli  1.  IJowover  attractive  the  pros- 
pect might  he  to  some  of  bosses  Itehind  bars  instead  of  tlieir  employees,  it  Inirdly 
presents  a  solution  to  the  problem. 

As  this  com  m  it  tee  is  well  aware  a  great  deal  of  dLscussion  lias  ensued  since  lust 
June'.s  Supreme  Court  ruling,  hut,  it  seems  to  as  to  he  not  .so  nuieli  over  whetlior 
Uiere  ouglit  to  i;e  recognition  of  testimonial  privilege  for  news  people  as  over  the 
Hcope  of  that  privilege. 

To  be  .sure  some  in  and  outside  the  news  industry  liave  said  they  .see  no  need 
for  legislation.  Some  Iiold,  as  did  James  J.  Kil  pa  trick  before  this  committee  Ja.st 
week,  tliat  with  the  "fearful  howl"  raised  by  the  industry  since  the  /intuzburf/ 
decision  "the  situation  will  take  care  of  itself*  since  "judges  are  not  deaf." 
To  that  we  would  only  say  tiiat  if  ''judges  are  not  doaf"  some  otJior  folks  cortajjily 
are  since  tlie  **f earful  howl"  has  been  emanating  from  at  least  some  quarters 
since  11)00  and  before. 

Many  of  tlie  Questions  raised  during  the  discussion  of  tlie  .scojic  of  the  privileJ^'(^ 
to  be  rccognix^ed  legislatively  have  been  raised  time  and  again  inside  tlie  Guild 
over  the  years. 

Proposals  that  would  restrict  tlie  privilege  to  sources  and  information  l)caring 
flie  "confidential"  label,  for  instance  sound  most  reasonable  on  their  face.  We 
are  at  a  loss,  however,  to  see  Iiow  in  a  great  many  instances  a  news  person  or 
anyone  else  can  properly  sort  out  that  whicli  is  "confidential"  from  that  wliicli  is 
not.  Not  much  information  gathered  in  the  course  of  a  day's  work  comes  neatly 
lai.eled. 

This  committee  heard  last  week  from  Vince  Blasi  of  tlie  University  of  Michi- 
gan Law  School  faculty.  His  tindings  on  the  nature  of  confidential  relationships 
in  an  oxliau.stive  study  of  the  subpena  i.ssnc  he  undertook  at  tlie  instigation  of 
Tlic  Reporters'  Committee  on  Freedom  of  the  Press  also  point  up  tlie  practical 
pitfalls  of  tlie  "confidentiar'  (lualillcation. 

"Most  confidential  source  relatioiisliips  are  not  of  a  surreptitious  cloak-and- 
dagger  character,**  he  notes.  "Nor  are  tlie  boundaries  of  the  confidentiality  agree- 
inent  very  often  articuhitod.  U.9uaHy,  the  rclatifuiship  is  informal  and  governed 
by  an  unspoken  trust  on  the  part  of  the  source.  ..." 

How  is  tile  existence  of  confidentiality  to  be  sliown,  or  conversely  Uow  is  con- 
fidentiality to  be  disproven  in  the  face  of  its*  claim  ? 

Fears  expressed  about  emitting  off  vecour.sc  l>y  injured  ixirties  in  cases  of  ir- 
responsible and  perhaps  libelous  reporting  in  our  opinion  were  best  answered  bv 
.Sen,  TJionias  Eagleton  when  he  appeared  be/ore  this  coinnnttoe  last  week  unci 
offered  liis  view  that  "this  is  a  price  wliich  simply  must  be  paid  in  order  not 
to  jeopardize  tl;  2  free  fio.w  of  news.*' 

The  variety  of  circumstances  In  which  some  would  provide  for  divestit\ire  of 
tlie  privilege  may. also  appear  reasonable  on  their  face. 

Wlio  can  really  quarrel  with  tlie  concept  of  securing  information  about  a 
tlireat  to  lumiaii  life?  Or  a  threat  to  the  national  security? 

But  when  yon  start  considering  the  potential  applic»afcion  of  such  qnalificatioiis 
in  liglit  of  the  concepts  held  by  some  as  to  what  might  constitute  such  conditions 
tlie  niiiid  l)oggles  at  the  uncertainty  of  It  all. 

What  al)Out  tlie  threat  to  life  in  unsafe  auoinobiles  as  first  uncovered  a  few 
years  ago  by  Ralph  Nader?  Opeii  season  on  his  so\irces?  And  their  jobs? 

What  about  charges  of  undermining  the  national  interest  leveled  by  some  a 
few  years  ago  against  the  ncwspeople  who  went  to  Hanoi  and  North  Vietnam 
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roported  iiiiicli  tli;it:  wna  conli'nr.v  U>  nnicial  iiiioniniliini  from  the  l.'.S.  miii- 
tnry  at;  Hhj  tinu'V  Open  sou  sou  on  l.lioir  iiotesV  Wlmi  wlnmi  ^wyimnw  Horsh's 
.sources  oil  thd  ^fyLjii  iiici(l(!iit? 

Even  As.st.  Atty.'  Oimi.  Kogor  C.  Craiuptoii.  toslifyliif;  on  Ijeliiilf  of  tlie  Admin- 
istnitiou  before  a  siiI)Coiiiiiiitl('ee  eoii.siileriiijj:  privil(»ge"Iejnis|jit.Mm  in  tlie  House, 
fijiiil  that  'Miulividuni  fcUerjil  district  jndyes  nro  not  in  a  ;^ooil  position  to  deter- 
mine wliotlior  disclosure  in  a  parlicuUir  instance  involves  a  'compelling  a lul  over- 
ridiiij?  iiat.ioiial  interest'." 

We  are  not  nwnve  of  iu\y  I'oreij^n  aggression  a;;'ainst  tlic-  U.S,,  espionage  against 
the  nation,  niiseari'iag(»s  ol;  justice  or  lives  l(.>st  hecaiiso  a  newsgatlierer  has. 
reCusofl  to  disci  os(>  inl'urinatioii  lie  or  slie  lias  ^ya  tlie  red  or  its  S(uirees, 

On  tlie  other  side. of  tiie  coin,  liow(5ver..  we  are  very  iiiiiKlfnl  ot  the  fact  that, 
tliero  is  a  longstanding  t  raditiou  ul:  iiewsp(»ople  coojie rating  with  law-ent'oreeiiieiii 
endeavors. 

It  I'liso  is  unportant  to  keeii  in  iiiiiid  during  tlie.S(»  deHh(»ra tif)iis,  wo  tliinU,  that 
no  one  has  pvaposed  or  is  proposing  to  forhid  uewspe(ii)le  to  testify  ur  off^ir 
evidence  in  any  forum. 

Should  Congress  fail  to  provide  legislative  recoguiiion  for  uewsgatherers' 
testimonial  privilege,  or  enart  higislation  providing  (pialilieatons  winch  may 
prove  to  be  worse  than  no  legislation  at  all.  perhaps  it  wilt  be  time  for  th(» 
Guild  and  otJiers:  to  c<'nsider  lironioting  a  .scheme  advanced,  in  just  T  think,  by 
one  of  tluj  menihers  of  the  Chicago  Guild,  p.ob  Greene,  a  columnist  for  tin;  Chi- 
ucgo  Si  in -Tillies. 

In  tJio  fnivn'of  a  meinojvinduin  addre.ssed  to  Atty.  Gen.  Kloindienst  niip(»aring 
ii\  The  Bulletin  (if  the  American  So(:i(?ty  oi'  N(»wspuper  Kditors,  Greene  wviti's 
as  follows ; 

«  .  .  Under  .s-epnrate  cover  you  will  find  my  notes.  All  of  them — from  the  last 
six  months.  They  Inivo  Ikmmi  sitting  on  the  bottom  of  my  locker,  and  now  they 
are  .going  to  bo  yours.  ... 

.  .  Frojn  now  on,  ovovy  day.  you  f^ot  overytliiuir  .  .  .  every  scrap  of  jiaiu'r 
from  my  desk  to  you.  every  night,  before  I  go  home  for  d inner.  Wliar's  more. 
I'm  asking  every  other  newspaper  reporter  in  the  ooniiiry  to  do  the  same 
thing  .  .  .  new.^  releas(».s  and  wire  services  copy  ami  scribljled  notes  alM»ut  I'T.V 
in ee tings  and  letters  from  persons  who  want  us  to  heli>  them'  make  the  city  (\x 
their  front  doors.  ... 

.  .  I'm  sorry  if  .some  of  us  forget  to  put  .stamps  on  onr  packages.  .  .  .  Soin(.» 
old  notes  .  .  .  were  written  on  the  day  before  CJiristnias  and  tliey  are  all  about 
a  i)rofessor  named  ^Moskowitz  and  a  theory  he  had  that  Christmas  trees  could 
make  certain  i)orson.s. suffer  allergy  attaek.s.  .  .  . 

.  .  You  will  read  about  Chicago  Bar  Assn.  meetings,  midnight  imirders  on 
the  West  Side  and  weddings  of  influential  socialities.  .  .  , 

.  .  Tf  you  want  to  get  into  tJiis  ganie.  yon  hnve  to  take  the  good  with  tiav 
bad.  Tf  you  want  the  soxy,  exciting  notes,  you'll  j\ist  have  to  imt  with  the  tlull 
ones.  too.  .  . 

Perhaps  the  proposal  will  bavo  to  be  modifier,  to  inclndo  state  attorne.\*s  gen- 
eral oil  the  mailing  list  as  well. 

Seriously.  ^Ir.  Chairman,  we  are  here  to  urge  enactment  of  Je.i^islatioii  fo 
recognize  that  which  the  8)iprenie  Court  failed  to  do,  the  existeitce  of  a  testi- 
monial privilege  for  newsgatherers.  It  is  onr  considered  opinion  that  S.  1-">S.  the 
bill  introduced  by  vSenator  Cran.stoii,  would  do  so  more  adequately  then  any  other- 
before  you. 

RKSOl.UTION  nv  TIIK  TXTKHX.ATTONAl.  KXKCUTTVK  llO.MtD.  -rTlK  XKWSPAPKn  CUIl.n. 

AFT.-CTO.  cT>c,  Anoe'rKu  rKRiu^AHY  J,  m?.') 

With  t1\o  Oi^rd  U.S.  Congress  not  yet  a  month  into  its  first  session  a  number  of ' 
hills  have  been  iutrodneed  in  bot.h  the  lion  so  of  Representatives  and  the  Senate 
with  the  stated  purpose  (»f  corr(»etjiig  tin?  (»rror  of  the  Supremo  Court  in  failing 
t'o  recognize  newsgatherers'  right  to  protect  their  .sources,  materials  and  infor- 
niatirm  from  forced  diseIosnr(\ 

Jt  has  long  been  'i'lio  Newspaper  Guild's  position  that  this  right  is  absolute  and 
uuirpialifiod  under  the  First  Amendment. 

Tlui  Tutenuitiounl  Kxec\itive  Board  of  The  Xewspaiier  Guihl  notes  with  regret 
that  t:iie  ma.lority  of  the  bills  jireseiitly  before  Congress  would  re(>ogiiiz(^  the- 
privilege  only  as  a  fpialilied  one.  however,  subject  to  divestitun*  under  a  vnrirt,v 
of  circumstances,  and  that  many  of  the  bills  wtndd  aiiply  only  at  the  fe(h»rar 
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JdcMilioj)  bills  hvnving  the  Utlo  "Free  Ylow  of.  JntlovnmtUn]  Act."  Utwv  bwn. 
iiitroaucod  by  SSoimtor  AUin  Crniiston  mid  Kcjp.  Joroiiio  K.  AValdio,  botli  oi; 
Cjilitoriiin.  KopJ'L'.suiit;itivo«  of  soiiio  two  suoro  oi'^^aiiiznlions  cjnnicclod  with  tliu 
news  iiidu.sU'y  participiatod  in  dnifting  tlio  luoa.snro^v  izjcliidiiig  'J\V(;.  ihn 
American  Newspnpor  i'nblisl)or.s'  A.ssuuint  ion,  Mio  Naliinuil  A-s-sodiatiou  nl;  Mroad- 
i^ustor.s.  Uuv  Aineriuan  Sooiuty  oi!  NowspajiLM'  Editors,  Sigma  Delia  Clii,  f  ho  Kiidiu 
Tulovi.sloM  N'ows  Directory  As.souialion.  No\\'>?WL'ok  niagnzino,         and  NHC. 

TIio  Gi'an.ston-Waldie  bill.s  wonld  rocognizo  n(^^^^sgatllo^Grs'  fostinionial  pi'iv- 
ilegi;  as  jib.soluto  and  untiuaUMod,  oxcopl/Uiat  thoy  wonUl  iHU-niit.  subimuas  only 
for  rbo  purpose  oL'  vorit'ying.  tiial:  inrorination  wm^  broadoasf'.  or  pnbliylied. 

U(.'L'ognizing  Hint  the  Kir.st.  Ani(»ndnu'nt  applies  nnifornily  to  all  persons  in  all 
jurisidirtions  Uie  Orani^ton-Waldie  bills  wonld  api)ly  the  privil(»ge  to  proeeodings 
at  both  llie  state  and  federal  levels  ol'  government. 

Tlie  Cran.si<ai-AValdie  bills  cover  cyery  "mcdiain  of  conmnuncation'*  lucluduig 
botli  '-ovtM'ground''  and  "nndorgrouud"  publieations. 

The  or  TNG  liads  the  Cran»ton-Waldie  bills  to  be  the  nmst  iido<inat<'  <d: 
any  j)resently  before  the  Congress  and  calls  upon  the  Congress  /o  enaef  liietii  witli 
(»nly  a  single  amendnuMit:  tit  I'orljid  any  person  who  a(.'(jniro5^  rnst(Kly  r>i;  news 
doe.\naeuts  or  learnB  <d'  a  newsi>erson's  information  or  sou rees^^h rough  a^isovia- 
tion  w'WU  a  newsperson  from  diselosing  same  ^^'ithont  the  ^^•ritfeIl  and  nal'e^•o]c<»d 
ctnisent  of  the  originating  newsgather(M*,  the  primary  ladder  of  the  inrca-nia- 
tion  and/or  sourtie. 

At  the  same  tiau?,  the  1101"^  of  TNG  urges  the  Congress  fo  examine  closely  and 
rejeet  new  ndes  ot*  evulence  proposed  by  the  Suprou\e  Coui't  I'or  all  l^S.  e<mrt:f 
and  magistrates. 

Not  (udy  do  they  fail  to  recogni/A'  aewsgatliorers'  testimonial  privilege  na(h.T 
any  circumstances,  but  it  jipi)ears  to.  us.  fheir  expansion  of  1  he  gem»ral  jjrohibition 
against  heresay  or  second-hand  o\*i denee  eonUI  well  in  fact  eiietniragi'  iitteniiits  to 
force  ncwsgatherers  to  diseolse  t'heh*  sources,  information  and  materials.  (That 
tlie  :nak(.'rs  of  the  p2*o]U).sed  rules  have  little  regard  for  iirivileged  comnnmication.< 
.seem  amply  demonstrated  in  the  proposed  narrowing  of  the  doctor-pa ti(M it  priv- 
ilege? to  psychotherapists  and  elimination  of  the  hnsband-wifo  privilege  in  civil 
cases  ami  ."\lann  Act  pro.'socntioJis.) 

^y{\  also  are  advised  that  the  propsed  expansion  of  the  goveiainKMit's  '*state 
sefM'et."  privilege  to  broadly  delined  "oliier  otficial  information'*  would  in  elV<»ct: 
reverse  the  principle  that,  pulilic  documents  .slionld  be  availal)ie  to  tiie  pn)»lic 
uidess  the  government  can  show  good  reasons  foi*  withholding  them,  sliifting  the 
burden  to  llie  por.<;on  seeking  disoUisure  from  his  government. 

AVc  commend  those  nieml)ers  of  Congress  who  have  expressed  concern  over  tlie 
projiosed  new  rules,  especial  1>'  ?>en.  Sam  Ervin,  and  urge  them  to  i-enniin  stead- 
fast in  their  announced  intention  to  a(;t  to  postpone  a\itomatic  adoption  of  them 
within  00  days  ()f  their  official  transmittal  to  Congress. 

RKSOLurioN  iiY  Tm;  IxTKK.N.v'rio.v.vi.  Nkwsi'ai»kk  Oijn.i),  AFIv-ClO.  CLC, 
AnoPTKO.  OcToiacii  2i\  1072 

It's  open  season  on  newsgathorers  again  since  a  majority  on  the  U.S.  Supreim-- 
Court  refus(?d  to  reeogniy.e  the  First  .■Vnu>ndment  riglit;  to  maintain  the  contiden- 
tiality  of  m>\Ys  soni-ces  aud  information. 

israryl/ind',s  highest  court  i-cfuscd-to  overt\u*n  a  80-day  jail  sentence  giviMi 
BaltinKrre  Sun  reporter  David  M.  Ijightnnin  when  be  refused  to  name  for  a  grand 
jury  th'j  person  he  reported  bad  offci'cd  him  marijuana. 

Califoi'uia's. highest  court  has  r(?fnsod  to  hear  an  appeal  of  an  indcdaite  Jail 
sentcMice  for  former  Los  Anf/elos  lJcrahl-FjX(im})iev  rep<a'ter  William  ITarr,  who- 
refused  to  disclose  sources  of  stories  a  bold:  the  Charl(?s  jNIausoii  murder  eas(?. 

A  New  York  state  Supreme  Co\u't  ^'histice  has  ordered  two  l^utfaJo  teUjvision 
ne\\'smen  to  tell  a  grand  jury  what  they  saw  during  the  .\ttica  Prison  revolt". 

A  Kentucky  state  court  has  sentenced  reporter  l»aul  M.  Branzlnirg  to  six 
2ao/it)is  in  jail  for  i-efusing  to  identify  (wo  persons  iic  watched  make  hashish. 
Hra ny.lmrg.  one  of  the  principals  in  this  summer's  Supreme  Court  cases,  is  now 
working  for  the  /)c/roj7  Frcr-  /*jtn.<{. 

In  Teniuhssee,  Monfilil^  Commcrdnl  Appeal  roi)Orter  Joe  Weiler  faces  a  con- 
tempt charge  for  refusimr  to  tell  a  state  senate  c(»nunitlee  the  sources  of  stoi*ies 
on  child  alaise  at  a  state  mental  hospital. 

•  In  Dcdaware  an  attoi-ney  general  is  attempting  to  .qnbi)eaa  the  Wi1mh}otf>n 
'Ncwif-JournaVH  unpnhHshed  negatives  of  an  antidaising  rally. 
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III  Floricla,  a  (lefontlaiit  facing?  trial  on  cliargcs  sleinining  from  the  Walorjjnlo 
'•bugging"  case  hay  secured  subpeiias  for  lile.s,  tapes  and  transcripts  about  the 
ease  from  AP,  UPI  and  33  radio  ajjd  0  television  stations  in  tiie  Miami  area. 

And  ill  New  Jersey,  former  Newark  Newa  reiwrter  Peter  Bridge  was  Jailed 
early  tliis  month  for  refusing  to  give  a  grand  jury  unpublished  infornmtion  about 
and  oliiclars  .statement  that  she  had  been  offered  a  bribe.  New  Jersey's  higliest 
court  refused  to  overturn  Bridge's  contempt  eitiition  ajid  the  U.S.  Supreme  Court 
refused  to  stay  his  sentence. 

Several,  including  Guild  members  and  at  least  one  local,  Seaitle-Tnconm,  have 
undertaken  to  provide  funds  to  assist  in  an  annuonced  appeal  of  the  substance  of 
Bridge's  ease  to  the  U.S.  Supreme  Court. 

Tl)e  Bridge  case,  along  with  tJie  gro^viiig  list  of  others,  Jias  provided  renewed 
currency  to  the  proi)osal  lirst  advanced  by  the  Guild  and  eJidorsed  by  TNG's  Con- 
vtsilion  in  lUTO:  that  eiforts  be  undertuUen  toward  formation  of  a  modiu  workers' 
legal  aid  fund  wl)ich  would  fnrnisli  legal  assistance  to  media  personnel  rccpiiring 
couuj^el  tu  defend  against  subpenas,  to  ensure  freedom  from  other  interference  in 
the  pursuit  of  their  work  .and  for  similar  purposes. 

Tlic  llOH  therefore  calls  up02i  TNG's  officers  to  once  agiiin  undertake  to  iiave 
the  American  Civil  Liberties  Union,  or  some  other  appropriate  organ izalion,  con- 
vene a  meeting  of  mt^dia  management  and  einployee  organizations  for  the  purpose 
of  e.siL'i)>H3]jing  such  a  fund,  with  the  understanding  that  Guild  participation  in 
such  a  fund  would  be  conditional  on  a  program  consistent  with  TNG's  basic 
poUcicb'. 

In  the  Bridge  case,  as  well  as  those  cited  in  Maryland,  California,  New  York 
and  Kentucky,  state  laws  seemingly  prohibiting  forced  disclosure  by  newsgather- 
ers  .seem  to  have  had  little  effect  except  perhaps  to  stimulate  the  imaginations 
(»f  those  seeking  to  circumvent  them.  (In  New  York,  for  example,  despite  the  fact 
that  the  word  ''confidential"  appears  nowhere  in  the  state's  "in'lvilcge"  law,  the 
court,  citing  tlie  July  29  Supreme  Court  decisions,  ruled  that  the  newsmen  must 
prr>ve  tJieir  sources  were  confidential  before  the  state  law  could  protect  them.) 

Clearly,  state  legislation  has  been  Inadequate,  especially  since  the  Supreine 
Coiin.'s  ruling.  Clearly,  unambiguous  and  uucpialified  federal  recognition  of  news- 
gailuTcrs'  right  to  protect  their  ability  to  practice  tiieir  eraft  is  called  for;  a 
federal  law  to  apply  at  all  levels  of  government — state  and  local  as  well  as  fed- 
eral, as  TNG  President  Charles  A.  Peril k  .Jr.,  called  for  earlier  this  month  be- 
fore a  congressional  committee.  As  he  said :  The  First  Amendmeiit  contains  rights 
extending  uniformly  to  all  states  and  all  Individuals. 

The  lEB  therefore  calls  upon  the  93rd  Congress  to  give  top  priority  to  en- 
actnjent  of  legislation  recognizing  newsgatherers'  absolute  and  unqimlified  priv- 
ilege when  it  convenes  in  January  and  commends  to  its  attention  TNG's  model 
draft  legislation  which  would  remove  the  threat  of  forced  disclosure  as  an  impedl- 
7nent  to  the  proper  functioning  of  newsgatherers  and  thus  as  a  restriction  on  the 
jaiblic's  access  to  the  news. 

The  lEB  also  reminds  all  Guild  locals  that  the  Bridge  and  other  cases  since 
the  .Supreme  Court's  denial  of  in-ivilege  also  give  added  urgency  to  universal 
achievement  of  the  provisions  of  TNG's  Collective  Bargaining  Program  to  forbid 
an  employer  to  disclose  file  materials  without  permission  of  the  newsgatherers 
involved.* to  require  an  employer  to  support  newspersons  refusing  to  honor  a 
(lemaiid  for  disclosure  and  to  guarantee  that  none  will  lose  income  or  employ- 
ment as  a  result  of  that  refusal. 

Our  hearing  list  is  complete  today  and  we  will  recess until  10  a.m., 
March  13,  wlien  we  will  meet  in  room  318  of  the  Eussell  Senate  Office 
Building. 

Thank  ycu. 

ill*.  Perlik.  Thank  you. 

[Whereupon,  at  4:35  p.m.  the  committee  was  adjourned  until  Tues- 
day, March  13. 1973,  at  10  a.m.] 


NEWSMEN'S  PRIVILEGE  HEARINGS 


TUESDAY,  MARCH  13,  1973 

U.S.  Skxatic, 
Sauco3t3im*i-;K  ox  CoxVStitutioxal  Ricmits 

Washington^  D,G. 
TIic  subcommittee  met,  pursuant  to  recess;  at  10  a.m.,  iu  room  318, 
Russell  Senate  Ollicc  I^uilding,  Senator  Sam  J.  Ervin,  Jr.  (chairman) 
presiding. 

l^resont:  Senators  Ervin  (presiding)  andTanney> 

Also  present:  LaAvrence  M.  Baskir,  chief  counsel  and  staff  director; 
Britt  Snider,  comisel. 

Senator  Eiivix.  The  subcommittee  will  come  to  order.  I  have  an 
opening  statement  Avhich  I  Avill  place  into  the  record  before  testimony 
of  our  Fu'st  witJiess. 

[TJie  opening  statement  of  Senator  Ervin  follows:] 

STA'rr.^tKNT  OF  Skn'ator  Sam  .T.  Ekvin^,  Jk.,  :\rAUcn  13,  lOT:-^ 

Today  the  Suljcoiiiinifctoe  fondiuies  its  inquiry  into  tlio.  so-called  'Miewsuioa's 
lu-ivilogo"  proposals.  Siiico  oni*  last  session,  I  have  introduced  a  uo\v  hiU  which 
trenfs  tiiis  .suhjeeL  I'JIcven  senators  have  joined  me  ii\  cosponsonng  it. 

Tiiis  new  bill  represents  my  third  attempt  at  dnU'tinj?  lej^islation  which  will 
aceoiwmodate  hotli  the  interest  of  society  in  hiw  ontN>reon)eiit,  and  the  interest 
of  society  in  preservin.s'  a  free  How  ot'  information  to  tiie  piil>lic.  I  have  i)con 
attemi)ling  to  drat't  a  bill  which  would  strike  this  balance,  and  a.f;  everyone  who 
has  attcniptcd  the  task  knows,  this  is  no  easy  exercise.  ^Vhile  I  am  certain  th;it 
it  enn  be  improved,  in  niy  :indj;?jne2it  tliis  biil  strikes  a  reasonable  balance  between 
these  necessary,  if  at  times  compotin^j,  objectives. 

Tlio  bill  provides  qualified  proteciiou  for  a  newsman's  sources  and  for  his 
unpublished  nmte rials.  A  newsman,  under  the  hUl,  is  en N tied  to  refnse  to  r(;venl 
to  a  p:^vcrmnell^al  body  the  name  of  bis  soni-ce  of  intonnalion  if  he  i^ave  a 
con  tempo  raucous  assurance  fo  the  sonrce,  either  express  or  implied,  that  tiic 
idenl'ify  of  (:he  source  would  not  b(i  disclosed.  l^'ni*tJiernn>ro,  the  infon nation  must 
have  been  obfained  in  the  course  of  t:he  newsman's  occupation.  UnpubUslied  iiu 
formation  is  also  protected  from  disclosure  if  it  was  gathered  in  tiie  course  of 
the  newsman's  occupation. 

Jt  is  inipoitaiit  to  note  fhat,  despite  these  provisions,  t!ie  newsman  is  not 
excused  from  testifying  to  the  identity  of  auy  persou  who  eonnuits  a  crime  in 
bis  presence.  This  provides  a  clear  staudard  which  puts  both  newsmen  and 
sources  oji  notice  that  where  tlio  newsmen  has  viewed  a  criminal  act,  whether 
UY  not  as  a  result,  ot  his  pledge  of  conlklentiality,  lie  may  lal;(ir  bo  compelled  to 
identify  the  perpetrator  of  that  act.  This  pi-ovision  provides  a  small  (jnalification 
to  th(»  general  privilege  conferred  by  the  bid.  But  it  is  a  necessary  and  reasonal)le 
exC{?ption.  No  newsman  would  lightly  conceal  a  crinn>  from  public  anthorities, 
and  no  newsnmn  should  have  a  right  to  keep  this  iuforimition  from  tlie  i>olic(\ 
Yet  to  conform  to  the  exception  wiJJ  rec/uire  little  imposition  on  the  part  of  the 
newsnnni.  lie  need  oidy  tell  his  source:  ••The  law  will  protect  against  my  Iiaving 
to  disclose  your  mime,  But  I  caiuiot  hide  your  identity  if  you  are  connnitting 
a  crime."  These  tei*ms  are  reasonable  to  any  man,  and  will  not  interfere  witii 
the  norinal  and  necessary  I'cporting  and  informing  function  of  the  journalist. 

(:no) 
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T  should  nlso  innkc  siu'cinl  iiiciitldii  llinl;  tli(*,  provisions  of  lliis  now  Itill  w^uild 
iipply  U)  botli  L'odci-jil  juk!  stjitc  govt;rnni(Miis.  'riii«  rcin-cspnls  Ji  (l('i)iirUin'  I'roni 
ni.v  onrlicr  liills  wliit-ii  applii'd  only  Id  IVdi-ral  jnrisdif^lions.  I  have  ln'cn  ani' 
viiKii'd  during  tho  r-nnrsc  61'  tliosc  ln';»rin^j:s  tliat;  inclnsion  oT  (lio  stales  is  within 
the  [;owiM-  ol'  Con^^'ros:.-;  lo  iv;^nlat('  int.orslsilij  connnei-co  an(i.  moreover,  is  (icsir- 
ahlc.  A  siiicld  law  wliirii  only  ai)i»lit'd  io  \\\{\  ft'dcral  courts  wonid  not;  fulliii  its 
ohjrctivc  of  protecting  the  free  llow  ol:'  information.  11:  a  nnlforni  sliield  law  wen; 
noV.  in- cR'i'ct*,  neitlKT  sources  nor  newsnuMi  (!onl(l  he  assured  that.  Ihey  would  not 
he  s\d.ipoeniiV5d  bel'oro  sV{\te  trilunrals  when*  t  he  testimonial  privilej;i;e  was  dilTe^-ont 
or  did  not  .Tpply.  I  woidd  point  on/  tijat  /he  states  \V(nj]d  he  free,  undei*  »iy  hill, 
to  provide  .u'l-enter  in-o,leetion  for  the  newsman  if  they  so  desire.  My  hill  f.'nly  sets 
nnninnnn  stauchirds.  ' 

.\s  I  Slated  at  the  outset,  this  legislation  represents  an  attenij)t  to  reconcile 
two  sometimes  c(jmpeting  interests  ot  society:  'l.-hc  preservation  a  free  tlow 
of  information  to  the  puhlic.  '.iinl  the  adnnnistral ion  of  .iustice.  Giving  the  news- 
man the  right  to  withhold  the  i(U*nlity  of  all  sources  of  information,  howevoi* 
obtained,  as  s(aue  hills  provide,  would  seem  to  weigh  the  hahinee  t;oo  strongly 
in  fav(n-  of  the  newsman,  uud  (!nrry  a  great  potential  for  abuse.  There  is  no  need 
to  allow  the  newsman  to  protect  a  source  iC  the  source  did  not  ask  I'or  protection. 
NiM'  is  any  interfsl  serve<l  by  allowing  ;i  lU'wsuiMn  to  re1'tisi>  to  testify  aboxn.  an 
I'vent  which  lie  saw  while  not  perforndng  his  Job.  Sinularly,  the  interest  of  sinncty 
in  Ulentifying  ami  punishing  violators  of  its  laws  is  too  vital  to  allow  newsmen  to 
refuse  to  testify  about  a  crinu^  coinnntted  in  their  presence.  To  be  .sure,  tln.M'e  i.s 
value  in  informing  the  public  about  the  perpetration  ol*  a  crime  in  the  connnunity, 
bnv  as  .Iustice  White  so  succinctly  slated  in  the  CaldirrJI  decision  :  ''Is  it  bettei*  to 
write  alKud;  crime  than  to  do  something  about  it?"  It  is  n\y  0]>inion  tluit  where 
tile  nvwsmnn  i\as  personal  and  eyewitness  knowledge  of  a  evime,  society  has  a 
greater  interest  in  having  the  peri)elrat()r  of  that  crime  identilicd  aud  punished, 
than  simply  in  being  made  aware  of  it. 

1  am  just  as  i>er.'^naded.  /lonetheless^  Hia/  law  vwfovcenwnt  sJionId  not  he  alWe 
to  make  the  newsman  its  tool,  when  lo  do  so  would  destroy  his  effectiveness  and 
his  credibility.  The  newsman  is  (lei)eiideiit  uiioii  contideiitial  disolosures  made  by 
inside  stairces  of  information.  Practically  no  infornialion  is  made  i)iihlic  concern- 
ing corruption  and  niisnianagement  in  governnieiit,  business,  labor,  organized 
crime  and  the  niililary.  exc(;pi.  by  virtue  of  inside  sources  wlio  feel  conipolled  to 
reveal  it.  If  tlu'se  sources  are  allowed  to  ''dry  up"  for  fear  of  ultima  to  oxponnre, 
tli(?  public  loses  informntion  which  is  nocossary  to  the  iuiproveuient  of  its  social 
and  i)olitical  processes.  The  detnu\ent  to  society  is  votoutially  devastating. 

(.)f  similar  coaeeru  to  newsnuju  is  tlie  goveriuneut's  ability  to  obtain  their 
unpublished  notes,  tapes,  pictures  and  stories.  Tliese  "work  products"  may  he  unre- 
liable and  uncorroborated.  They  may  simply  represent  poor  work  and  for  tluit. 
reas(m  were  never  jniblished.  To  allow  tlui  government  to  obtain  theui  may  well 
undermine  the  newsniairs  credibility  and  integrity.  To  make  them  subject  to 
exposure  might  well  result  in  newsmen  simply  not  taking  notes  or  quickly  destroy- 
ing tliem.  as  numy  reporters  have  been  doing  since  the  (JaUlwell  case.  A  newsman's 
Job.  as  has  been  f(u*cefully  presented  at  tliese  hearings,  is  to  report  new^s,  not 
conceal  it.  'I'iie  nupiiblislied  notes  repr(;seut  matter  which  is  unsubstantiated,  ir- 
relevant, nunor,  or  not.  newsworthy.  It  is  rare  that  the  notes  might  eoutiiiu  in- 
formation of  any  use  at  a  trial.  Making  them  subject,  to  disclosure  involves  a  liigli 
price  of  intorforenoe  with  the  First  Amenduieut,  for  a  very  low  and  uncertain 
return  in  law  ent'oreement. 

I  have  dealt  with  the  provisions  and  underlying  premises  of  this  bill  at  some 
pMigtli  in  hopes  of  clarifying' uiy  own  position.  I  would  also  hope  to  have  provoked 
some  coniment  from  our  remaining  witnesses. 

The  first  witness  tliis  morning  is  Senator  ^lark  Hatfield.  I  under- 
stand you  Inive  to  leave  very  sliortly.  Most  of  us  have  too  many  jobs 
to  ^et  around  to.  Please  ])i'oceed.  Senator. 

STATEMENT  OF  HON.  MARK  HATFIELD,  U.S.  SENATOR  FROM  THE 

STATE  OF  OREGON 

Senator  Hatkikld.  Thank  you  very  much,  Mi*.  Chairman. 

Mr.  (/hairinan.  1  am  here  this  morniniL!:  to  testify  on  belialf  of  legis- 
lation which  should  never  have  become  necessary.  F or  nearly  200  years, 
tlie  first  amendment  has  guaranteed  the  people  access  to  a  iree  flow  of 
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infoniiniioii  hy  proso.rviii;^-  iwyd  prolcH'tiug  Miu  pi'css'  t'unclion  of  p\t\y 
oriiitr  aucl  dissi'inhiJitiii*;-  news  ami  opinion.  Hut  now  (Jiiit.  function  is 
tlu'cnlcncd  by  jndir'ial  uitwhrnuco  und  Jt>gis]ii(;.i()n  is  roqiiirocl. 

Al;  tlio  tinu'  of  its  writing  t  he  first  {inu^ndintMit  nnist  luivcseoincd  fool- 
ish to  sonu».  (M'(»n  ns  it  docs  to  sonui  today,  for  nowsi)apcrs  in  tliu  oaiiy 
days  of  oiiv  Kopublic  wcrt'.  fn>(iiu»ntly' little  more  than  scaiulalons, 
polemical  broadsides.  E\'en  'I'homas  Jed'or.son  was  once  iM'ompted  to 
write,  "nothint:-  can  now  be  believed  Avhieb  is  seen  in  a  iicwspap(M'.'' 
Bwt  the  Foiniding  FatlH3rs  had  tlie  wisdom  and  discci'ii  that  tlic- 
qnalily  of  tiu'  pnblieation  was  not  tlie  Govennnent  s  b\isiness,  but  tUe 
peoples  and  in  order  foi*  tiie  peoi)le  to  be  the  judge  of  the  press'  in- 
(eijcritv,  it  iiad  lo  be  i')i-oteeted  from  Govermnent  control. 

"Sin'iply  pnt.  Hie  first  junendment  means  that  tb(>  people,  not  the 
Govermnent,  are  the  v.  -hitei'S  of  truth,  jind  this  has  to  be  so  for  denu)e- 
racy  to  survivt\  As  Justice  Lcavncd  Hand  said,  ;'tiie  tirst  aiuendmcnt 
presupposes  that  right  conclusions  are  moi*e  likely  to  be  gathered 
out  of  a.  inuhitude  of  tongues  tlum  throngli  any  Iviml  of  autlioritati vo 
selection.  To  many  tliis  is,  and  a]\\*ays  \v\\\  be  folly ;  but  m'c  haA'e  staked 
upon  it  oui' all.*' 

Apparently  we  have  lost  sight,  I^fr.  Chairman,  of  that  vision,  and 
the  crux  of  our  f  reo  society  is  threatened.  For  since  the  Supreme  Court's 
decision  in  tlu^  case,  of  Bramhurg  v.  Hayes,  the  courts  liavc  .seen  lit 
to  issue  subpenas  and  harsh  contempt  of  court  rulings  that  threaten' 
the  people's  right  to  know  by  interfering  with  the  press*  uc^ws-gathoriug 
a  1 1  d  re  p  o  I't  i  n  g  ac  t  i  v  \  t  i  es. 

I  do  not  beli(M'e  that  1  need  to  dwell  at  length  on  the  iinj)lications 
of  the  Court's  ruling.  We  would  not  be  here  today  if  this,  were  a  nuitter 
of  little  *'onsequouce.  ]3ut  I  M'onld  like  to  refer  to  one  episode  before 
moving  on  to  a  discussion  of  my  bill. 

In  1J)6(),  Miss  Annette  Biiclianauj  editor  of  an  Oregon  .student  news- 
paper, was  called  upon  to  divulge  the  identities  of  unnamed  pci-sons 
referred  to  in  a  story  al^out  mai-ijuana  use  anioug  students.  She  re- 
fused to  disclose  this  inforn\atiou,  pleading  a  protection  against  such 
disclosure  under  the  first  amendment.  But  the  Oregon  Supreme  Court 
found  that  the  first  amendment  did  not  ajford  sucli  protection,  and 
ordered  Miss  Bnclninan  to  comply  with  the  order.  She  did  not,  and 
Ava-s  fined  for  contempt  of  court, 

T  have  meiitio/ied  t!ie  case  of  Miss  Buchanan  to  ilhistrate  that 
judicial  interference  with  the  pims  did  not  origiiuite  with  the  OaMincIl 
cas(i,  nor  is  it  coniined  to  well-known  rei^ortei's  working  for  prestigious 
newspapers.  It  is  important  to  remember  that  what  is  at  stake  here  is 
not  just  the  rights  of  a  few  large  ne\vspapers  or  wire  services,  but  also 
tlie  rights  of  the  snniH  dailies  and  weekh'es  tliroughout  the  country. 
Indeed,  the  protection  of  tliese  rights  may  be  nun'C  iniporta-»t  to  snuiU 
newspa)')ers  ajid  broadcast  stations,  for  they' lack  the  legal  and  finan- 
cial resources  to  couibat  a  flurry  of  subpenas.  If  they  are  forced  out  of 
business  because  of  high  court  costs,  our  supply  of  inforination  will 
be  limited  further. 

Free  from  interference,  the  press  is  able  to  provide  us  witli  informa- 
tion on  what  is  bai)i)eniug  in  all  levels  of  goverjm)ent.  Without  that 
infornuitiou  we  would  have  only  the  unchallenged  assertions  of  public 
ofiioials  themselves,  nudcing  it  virtually  impossible  for  us  to  make  in- 
fo?'nied  judg]ne]it.s  placiiig  blame  where  it  belongs,  giving  credit  where 
it  is  due. 
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Our  riii'hi.  to  know  tlov^s  not  nuMvly  i^xti^iul  io  tlu^  ivhitionsni])  Ik>- 
l\v(H»,ii  liui  pi'css  smd  ^•QvtM'nnuMil'.  Iidwi'Vim'.  Tlu'  pivss  r('|)(>rts  on  (lie 
oiitiru  society — itstrulii  ujid  ills  sliainj  its  bi^anly  and  ils  no'Iini.\s.s,  With- 
out sndv  knowled^'c  about  all  aspects  oi*  socii'ty.  tl\c  \KH)i)k'.  cannot  nv 
spond  in  a  rational  and  priiicipk',d  way.  No wsn ion's  oli'orts  to  pi'noti'att) 
llio  hostility  and  suspicion  of  dissident  groups  will  he  inij)eiled  if  tlu'se 
^ron[)s  i'ce]  that  anythijiij;  jiewsnieji  lea 1 11  will  l)e  subjeet  to  forced  ilis- 
closni'c.  Any  disiaiption  ol'  the  already  tenuous  channels  of  i^onununi- 
catioii  between  aliejiated  segments  o:!*  oar  society  is  a  loss  we  caji  ill 
.•ajj'ord. 

J  hn\-o  Mioi'oforc  inti'oduccd  Scnule  bill  451,  to  jn'otect  ?u^wsmen 
frou'i  forced  disclosure  of  theii*  eonlldential  soui'(H'S  ()f  inrorniat-ion, 
except  when  a  n(nvsnian  is  the  del'iuidant  in  a  libel  action.  1  have  made 
no  attcmi)t  to  define  who  is  a  newsman,  for  1  do  wish  to  liudt  this 
protection  to  those  who  qualify  under  somi*  pi'olVssional  standard,  or 
those  whom  newsmen  thejnselvcs  define  as  newsnuMi.  Noi*  shoidil  this 
nrivileji'e  extimd  only  to  pi'oi'essionnls,  but  to  anndenrs  as  well.  Sin- 
dent  re'poi-tei'S,  like  Ainiettc  Buchanan,  are  not  proTessioiuds,  biit  the 
information  they  supply  can  l)e  as  vital  to  our  society  as  that  of  pro- 
fessional reporters. 

I  would  also  like  to  point  out  that  this  privilcov  extends  to  those 
"independenti V  en,u'a£i'ed  in  gatJieriiii;'  iirrormation  for  juddieation  or 
broadeust.*'  so  that  'I'reo-lance  jourmdists  and  authors  will  also  be 
prot(*cted. 

I  have  ([ualifled  an  absobde  privile.^'e  by  prohibitduii"  a  ni^wsman 
from  claimiji-i'  the  privilci»;e  when  he  is  the  defendant  in  a  libel  action. 
'JTius  a  newsn'ian.  if  sued  for  .libel,  may  Jiot  atti'ibute  alk\uvd!y  defama- 
toi-y  iirl'oruuition'  to  a  "I'eliable  source'*  and  then  use  that  source  in  his 
defense  without  ideiitifyini>' him. 

Sixth  amendment  riiz-ht-s  ai'c  involved  in  the  gi-antino-  of  any  testi- 
monial privileiie.  and  particulai'ly  so  in  this  inst:ancc.  Wi»  should  not 
allow  the  ])ress  to  escape*  accountability  to  the  public  for  the  publica- 
tion of  d(»famatory  iirl'Oi'ination. 

It  has  ])een  arii'ued  that  this  qualification  will  exj)ose  newsuien  to 
court  action  fronl  irate  i)ublic  ollicials  whose  record  bas  been  criticized 
by  the  press,  and  in  that  court  action  the  newsmen's  eonlldential 
sources  will  be  di.sclosod.  }  <lo  not  believe  tluit  vrill  ha|7pen.  if  niy  un- 
de>i-standini>'  of  the  Eighth  Cii'cuit  Court  of  A])i)eals  ruling  in  the  ca?=e 
of  CerraMos  v.  Tlwc.  Inc.,  is  correct.  In  that  decision,  the  court  ruli'd 
tluit  since  the  plaintilf  was  a  public  oflicial,  tJicre  had  to  be  a  coiua'cle 
showing  based  on  evidence  apart  fi'oni  that  supplied  by  the  riq>ort:er. 
Avbich  indicated  that  the  reporter  had  acted  with  malice  or  in  reckless 
disregard  of  theti'uth.  . 

Beyond  this  one  excep(:ion  to  an  absolute  privilege,  I  feel  further 
qualifications  will  erode  the  basic  intent  of  the  bill  ami  subject  the 
]')ress  to  continued  judicial  interference.  To  rescind  the  ])rivilege  on 
the  grounds  of  "overriding  national  interest..*'  for  example,  makes  the 
integrity  of  the  privilege  tlnrtuat:e  aloi^g  with  the  A^agaries  of  ])artisan 
polities.*  I  doubt  very  miieh  that  it  was  \\\  the  "overriding  national 
interest/-  to  .soul  Earl  Caldwell  to  jail  for  witldiolding  iiifoi'mation  on 
the  activil'ics  of  the  Black  Panthers. 

Pcrha])S  this  would  not  be  a  pi'oblem  if  the  Govei'iunent.  despite  an- 
nounced intentions  to  the  conti'ary,  had  not  lapsed  into  classification 


c>r  li'iviit  vdhuiu'S  1)1*  dniMi))H»nls.  i)(*o|>l(\  nol  jiis(  llu'  ( iovcriuni'iW. 
Ii:iv(>  ;i  Hl;iki^  in  (U'(iM*min*m.<i:  conslihilcs  the  UMtionnl  iiihM'pr^t. 

'riu\v  liuisl  havc^  ill ronnntion  on  whwl  iluAv  {lawvniuvnl  is  doinir  f<>i' 
(luMu.  hi  (iHMii.  or  in  (luMr  niinu'  hi'foi'o  tlicy  cnn  nuilco  I'atioiuil  jmlir- 
nuMils  :is  \  <il(M'H.  This  wiis  ii  |)i'iiiL'ii)ii  1  iviisoii  I'or  my  sn|)|)()rl  nl'  SiMwijor 
Krviii's  hill  (u  onIimkI  tin'.  i\uw  |KV'io(]  Tor  con'ii'cssioiinl  consiJcr:!!  ion 
ol'  tho  pni|iosod  now  rulof^  oT  tnMtkMieu.  UnU'  r>Ol)  wnuhl  protoct  both 
siM'.n»ts  of  stale  ami  so-riilUnI  o{liei:il  in rcnMuniinn  iVcun  disclnsuiv.  in 
judieiiil  procmliiigSy  iiiul  give  CovcniiiuMil  ollicials  the  soU^  [iowit  io 
ilecide  Nviiiil  1  he  people  shouM  know. 

Kvow  now.  precious  ]i/lh>  inrornialion  nhonf  OnveiMinionf.  operatinns 
eseapes  (he  hihyrinth  of  the  Feileral  hnrenneraey  or  (ho  Con^irress. 
l''iv(|iu'iit ly.  (he  only  in fortnat ion  hiwv  isnbtaiiuMl  lliroiijLd)  "leaK's" 
Uy  eohiiih'ntial  s(i\uces.  While  we  press  I'm'  (leelassi(lea(i<in  oi*  (Jnv- 
ei'inncnt  ilneinnenis  ami  t)pen  (uni.uressioiial  connnilter  hearin.irs.  we 
must  prnleet  fhesc  soiiires.  The  <;ases  ot'  I'^rnest- Fitzi^erald  ami  ( innlnu 
]?nle  imlicate  what-,  will  happen  if  eonfideiitiiil  sources  are  t*o reed  to 
iv\eal  themseU'es  as  (he  soiirees  of  in  formal  ion  emha  riVKssini>*  to  flio 
d'ov'ernmenl". 

Nor  dn  I  l)elie\'e  thai'  the  pri\*ileue  sluiidd  he  divested  if  the  in- 
fonuaiinn  snnu'ld.  is  iniohtjiinahle  fi^om  other  soinres.  \\V  slicndd  not 
(.'ompel  Vhc  ]^resi^  tn  ilo  wlint  law  eiiforeenieni  aiioncies  earinnt  or  will 
Jiot  do  for  themselves.  To  do  so  woidd  nialu^  the  press  an  in\'<'St iij;al  i ve 
arm  of  t^Iie  ( nivoi'iimeiit.  whieli  would,  in  Justice  Potter  Stew:irt*s 
words,  ''iiarm  ratliei'  than  help  the  administration  of  jnstiee." 

Finally,  yon  u  ill  note.  Afr.  ( Mtairinaii,  thr.t  niy  hill  does  not  twtoiid 
to  the  st;i(es.  I  nr're  the  stairs  to  iMiaet  newsmen's  |n*ivileiie  leirlslal ion. 
and  1  am  pleased  that-  the  Ore.ii'ou  Leii'islature.  is  eonsidorin^i*  a  bill  very 
similar  to  n\v  own.  Bnt.  T  do  not  believe  that  the  Oong'i'ess  has  the 
aiitliority  to  impose  what-  is  essentially  a  rnle  of  evideiiee  on  the  state 
ronj'ts.  This  was  a?iothcrof  my  objections  to  the  in*oposcd  new  rnle.s  of 
evidence,  and  ^  hy  i  supported  tlie  move  to  prolonn*  consideration  by 
the  Conii'ross. 

'['here  is  a  sense  in  which  I  roi;i'rGt  nnr  beiii^a*  there  today.  Perha|is 
this  issue  woidd  ha\*e  been  bettor  resolved  in  the  conils  on  a  cased)y- 
case  basis,  as  it  has  been  in  the  past.  H\it  tiiese  licarina's  on  this  issno 
may  serve  as  a  bc.ffinniiii):  for  the  examination  of  broad  issues  concern- 
in^LT  lirsl  amendment  freedoms.  Sbiold  legislation  for  newsmen  should 
ser\'e  as  a  catalyst'  for  oni*  considei*ation  of  the  ovcrclnssification  of 
docmnenis,  claims  of  c.\ecnti\*e  pri\Mle<>'e,  coiic'i'essioiijil  i')rocednres, 
acci»ssibility  in  the  media,  niQiiopolizjifioii  of  the  media,  control  of  both 
conmiercial  and  public  broadcasting,  grand  jniy  procednres,  and  comi 
^'iv;i(v  ordiM'S^''  tn  mention  a  fe\v. 

As  A.  \f.  Koscuthal  recently  wrote,  "We  have  come  to  the  ]ioint, 
sorrowfully,  where  we  really  do  not  exi>ect  onr  (governments  to  tell  t1\e 
wliole  troth  or  oven  a  <roodly  ])art  of  it.*'  A  nnmbci'of  citi/.eiis  would 
level  the  same  charnfcs  at  tlii^  press.  If  this  situation  is  to  be  fji\*orably 
resolved  so  that  tlie  pcoplc  will  be  able  to  trust  those  that  inform  tlieni, 
we  must  first  act  to  protect  the  press  from  (he  Government,  and  then 
move  to  set  cmr  ommi  hon^ic  in  order  so  that  the  peoples  coididence  in 
their  Go\*ernincntcan  be  restoncd. 

Thank  you  very  much. 

Senator  Em^N.  I  tako  it  from  your  statement  that  you  accept  the 
principle  tliat  it  would  be  vixiuully  impossible  for  onr  institutions  of 


irovoriiinonl  Id  i)iHM'n(iM»lli(*iiMitly  ami  fm*  fn>nnM)rni]»ii»>n  oxtv])i  hv 

Scimtoi'  n.\rrri:i.r).  PrtM^MOy,  Mr.  (Minimum.  1  fed  iliis  \^  not  just  an 
opinion  t lint  F  wonlil  (•.n|)ivsh  to  yon  this  Mlln'nin^^  hnt  I  frrlthat  a  wry 
iMn>ory  roviow  of  liistory  of  (Mir  (iovi»rnint»nt,  at  tlio  I'imKmuI,  StaU', 
aitd  local  IcvcIh,  provides  ani[)l(MM'ii|(»n(V  to  pro^'(^  this  |)t)int, 

Senator  Kuvin.  Vonslati»(l  in  ><nhj<tnn('i»,  hy  a  (|nolatioii  fh)in  .Instiro 
Pot  tor  Stowarl,  that  law  tMifohvinont  is  aidt'd  hy  tlu»  fa<'l  iliat  invosli- 
pitivo  r(»porf(MV'  hirn  np  many  violations  of  Hie  criminal  laws. 

.S»na!()r  ILmtikld.  It  stM»ins  lo  iih»  that  a;:ain  wc  have  iluM'viihMirc  (if 
hi^^tory  to  prove  that  an  alort  ami  an  invest i<rj|tivt»  pivss  has  hroii^rlit^ 
pirhlic  altonHon  to  focus  upon  many  of  (lu»  ills  of  HX'iety  as  well  as 
political  corrnption  ami  tinit  thrcai^Hi  this  kind  of  reportinir  law 
unroreement  a«renls  have  attended  to  the  ini|)lementali«ui  (d'  (heir 
(lnfi(»s  anil  ros|»onsil>ili(ics  liecanse  of  this  reportinir. 

Senator  KiiviN".  Now,  isn't  the  work  of  the  invest iirative  re|>oHers 
the  best  assurance  we  have  that  where  theiv  is  corrupt irni  or  inelli- 
eiency  in  «;ovennnenl ,  it  will  U»  revealed  i 

.Senator  ll.vrnr.i.i).  Well,  Mr.  (*hairinan.  the  f)nly  other  option  we 
have  in  that  is  to  j)n)vitle  the  ])eople  who  are  ^rnilly  I)f  sneh  corni|)tion 
or  who  stand  to  he  l'i)iind  <riiilty  of  sneh  corruption  a  monopoly  on  that 
c<M'rnption,  a  protection  to  continue  that  corruption,  l)ecansi»  they  are 
not  «roin;5  to  come  forth  with  a  confession  to  (ho  pfihlic.  They  ;iivirt 
<roin;:  to  he  involved  in  a  disclosure.  They  are  *roin»r  to  protect  their 
corrn|)tion,  and  it  is  only  thron;;h  this  kind  of  invest t<rati\(*  press  that 
we  InM'e  hopes  of  findin<ront  ahoiU  this  corrnj)t ion. 

Senator  I'^ivix.  .Vnd  ahont  thesnrest  way  in  which  an  investi<rativo 
reporter  can  ascertain  that  there  is  corrn])tion  (nMiielliciency  in  ^rovorn- 
ment  is  Mirongh  coididential  coininnnications  inaile  to  hiin  hy  some- 
body who  is  on  the  inside,  and  knows  ahont  it. 

Senator  irA'rnKi.n»  I  am  thonai^ldv  convinced  that  there  :uv  men  of 
con.science  in  hi«rli  i)ositions  and  in  all  positions  roIatin«rto  these  cases 
where  we.  have  the  corrnption,  and  that  their  consciences  dictate  that 
they  mnst  somehow  expedite  their  role  to  disdo.se  this  information. 
They  finil  that  perhaps  they  are  in  a  sirnctnral  arr;\n«reinent  in  a  hier- 
archial  relationship  which  (Iws  not  ])crmit  them  to  go  to  some  other 
ollicial  in  tlnit.  «roveri)i)nMit  or  within  that  echelon  of  i^overnnawit,  and 
therefore,  their  only  hoj^c  of  e.\|H)sinjr  theivhy  the  dictates  of  con- 
science is  to  ^o  to  a  press  pei-son,  who  in  turn  will  carefully  review  it 
and  inten'o«rate  that  pei-soji  and  report  that. 

Senator  KuviN'.  1  f  these  ]H»ople  whom  I  would  call  inside  informants, 
for  lack  of  a  more  appropriate  term,  were  under  the  apprehen.^ion  that 
tJieir  identity  would  l)e  revealed  ov  con  Id  l>e  i  we  a  led,  tliey  W(mld  he 
less  likely  to  commmiicate  the  information  they  know  al>ont  ('orrni)tion 
and  inelliciency  to  a  reporter:  would  they  not?' 

Senator  Tf.viTn:r.i).  I  think  there  is  no  question  about  that. 

Senator  Kavi.v.  I  think  yon  cited  two  examples.  Krne.st  Kitz^rin-ald 
and  Gordon  Kidc  reporteil  to  (N)n<riess  what  they  con.sidereil  to  ho 
inediciency  in  <^oveniment,  and  they  snlfered  severe  i)enaH  .vs  on  a<> 
count  of  iL 

Senator  ITatfiku).  ^fr.  Chairman,  that  is  not  only  tria*  as  they  re- 
latwl  to  those  particular  cases  and  as  thev  related  to  the  press,  bnt  I 
think  wc  would  find  that  true  within  our  Ciovennnent.  Thost^  who  have 
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n<liiiinislrti<h'{'  iH'.^ponsihilitii^s  hnv4'  to  olli'iilinu's  (loi)oiul  u^mu  inlor- 
iniition  irivrn  Mkmm  ns  [n  llu»  i».\n'|li»nc(»  ov  poverty  of  MdnnnislDilivo 
pnlirirs  Hint  \\\\\  W'lwi:  riirrii'd  in\\  in  tlii'ir  uiww  or  nn<l<»r  ilwiv  juris- 
diction. So  \vi»  r.Ni'rfisi'  (Init  wilhiri  llu»  struct nn\ 

SiMiMtor  KuviN.  In  other  wonts,  it  proninlcs (»Hit'iiMicv  In  ^jrovcrnniont 
\ty  rornrnnnicalituis  \vitl»in  tli(»  strnotnro  oT  irovernnicnt  ;is  well  us  hy 
( MMMUtunicutions  with  thu  press. 

Sennlor  II.\Trn:i.n.  K.\actly.  1  think  yon  nnd  I  rccnll  the  role  nunic 
hy  onr  former  eolle:i<rue.  Seinilor  #lolin  Williams  of  Dehnvuio*  nncl  I 
recall  jnany  times  in  iliscnssin^^  sonic  of  his  rather  renowned  ruses  of 
exposnre  of  eornipliou  of  how  he  Iwut  information  and  sources  of 
information  tliat  he  jirotecled  as  a  l*.S.  Senator.  So  I  tldnk  this  is 
a^iaiii  eN'i4U'nce  of  this  kind  of  ridiitionshij)  tintt  doos  exist  hetwcoii 
lljosu  who  are  inten»stiHl  in  eNposin.ir  corruption  aitd  their  ahility  to 
(levelo|)  t  lie  in  formation  to  ito  so. 

Senator  Kuviy.  'Phat  is  a  very  fine  iHustration.  Senator  Williau\s 
stirre<rthe  ( rovernnient,  into  varmns  actions  on  nniny  occasioiis. 

Thatdx  yon  verv  nmch  for  a  niost  illiuninat  inir  discussion. 

Mr.  H.OsKOt.  (Iniiinian.  onr  next  witness  is  0<jrden  Ueid.  Mem- 
ber of  ( *«>n^rcss  from  N«w  '^'ork. 

Senator  l''itvi.v.  I  want  to  welcome  yon  to  tlie  connniltee  and  com- 
mend yonr  interest  which  has  always  prompted  yon  to  liirht  for  the 
freedom  of  t  lie  press. 

STATEMENT  OF  HON.  OGDEN  R.  REID,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  26TH  DISTRICT  OF  THE  STATE  OF  NEW 
YORK 

Afr.  I?KiD.  Tliank  yon  very  nnich,  Mi\  Chairman.  It  is  a  distinct 
privilege  to  be  with  yon  tliis  morning. 

I  do  want  to  say  I  feel  strongly  about  yonr  cilorts.  ahont  a  strong 
Constitution  nnd  free  flow  of  news  and  information  to  the  public, 
and  I  think  yonr  committee  is  rendering,  in  my  judgment,  ])erhaps 
tlxQ  most  important  duties  of  the  Members  of  Congixiss  at  this  point.  I 
think  yonr  recent  contributions  have  been  something  that  is  important. 

Senator  I^avrx,  It  is  encouraging  to  this  committee  that  you  have 
aligned  yourself  with  itmul  uphold  itseiTorts. 

Mr.  li'nm.  1  tbanicyou. 

Before  starting  my  testimony  perluips  yon  will  permit  me  to  tell 
sonu'thing  which  1  guess  goes  to  the  thrust  of  my  urgunuMit. 

Some  years  ago  when  I  was  with  the  Urralfl  trlhmir,  Tito  Gainz 
Pa/,  came  to  my  olliee.  Me  was  publisher  of  fjr  Prcnm  in  exile  from 
Argentina.  TTe  talked  about  tlu^  problems  of  publishing  a  newspaper  in 
the  days  of  tyranny.  Parenthetically.  I  hope  those  problems  don't 
return.  But  lie  ended  his  conniient  to' mo  by  saying,  Jlr,  Kcid,  I  hope 
you  will  renwrnber  one  thing  if  yon  renuMuber' nothing  else,  and  that 
IS  llnit  it  is  juy  experi*  nce«  learned  from  some  painful  lessons,  that  yon 
have  freedom  of  the  ])ress  or  you  do  not.  and  that  there  is  nothing 
in  b(»t\veen.  I  have  always  remembered  that  ])ecanse  T  tliought  it  was 
something  of  the  voice  of  experience,  T  nmst  allow  that  1  hud  not  ex- 
pected to  have  to  reuKMnber  that  when  tlie  freedom  of  the  press  vouhl 
be  endangered  in  this  country,  but  indeed  wo  find  that  is  the  cn5?e.  Abe 
Rosenthal  of  the  New  Yovf:  7'}wps\  who  was  expelled  from  Poland 


iilso  said  ill  tosiiniony  roctMitly  bcTorc  House  iUn^  iit  tiuii.  tinio  lio 
Iijul  iiol  o.\j;(x*k'(l  evcM-  to  liiivi'  to  come  to  Wiisliiiigton  to  dcroiul  IVcis 
(loin  of  (lie  [)rL»s.s  citliur.  J^ufc  tliis  is  tlic  condition  wc  nil  liiid  oin\sidv(\s 
ill. 

Willi  tliat.  l)iu?k,irr<>un(l  I  \Yoiild  like  to  toiicli  on  ccrtnin  aspuct.s  of 
tlio  tostiniony.  i  ( 1  may. 

At  t/Iio  oarlicM-  lio!irini»-s  on  tlii.s  snbjocl  last  September,  1  ar^^nied 
for  a  (jualilied  i)rivile^,^e  for  newsmen  against  compnl.soi'y  dis^dosnre 
of  confidential  information  or . sources.  Today  1  liold  that  this  privilege 
nuist  be  absolute  and  un(|uali(ied. 

I  liayo  readied  Miis  conelusioii  because  in  the  past  several  months 
courts  in  various  States  witli  ^'newsman's  iirivile/v"  statutes  on  tluj 
books  luivc  found  ways  to  emasculate  these  la^vs  and  to  sti'ip  away 
tlu^  protection  which  ihoy  were  intended  to  confer  on  newsmen. 

As  a  result,  nt  least  thi*ee  news  reporters  Inive  Iicen  tlirown  in  jail 
in  such  States — New  York  [Edwin  A.  Goodman],  New  Jersey  [Pet^u- 
Brido'c],  and  California  [William  Karr],  ]\lany  otiier  around  tluj 
cnuuti'y  luivebcen  tlireatened  witli  jail. 

In  cacli  instance  of  jailina*,  tlui  statute  was  too  narrowly  or  too 
loosely  drafted  to  prevent  the  courts  from  circuniscribini»*  its  applica- 
bility so  drastically,  in  a|j|)arent  violation  of  iegisiativij  intent,  that 
it  elVectively  pi'ovidcd  no  i>rotection  whatsoever. 

Thus,  tlKj  inescapable  dauber  of  atteuij^tini,^  to  emicl  a  cpialilied  or 
otherwise  non-comprehensivo  "shield''  law  is  the  certainty  that  the 
courts  could  and  in  nuiny  instances  will  lind  real  or  ima<>*ined  loop- 
holes in  it  wide  eimu^i>'b  foi*  air.^'ressi ve  n^overnnuMit  prosecutoi's  and 
investigators  to  drive  tJrucks  through. 

If  exceptions  for  "national  interest"  and  "national  sccui-ity'-  are 
adopted  in  a  Federal  ".shield''  law,  what  imaa-inative  prosecutor  could 
not  cite  a  thousand  diiVerent  ways  in  which  these  interests  would  be 
tl)roatencd  unless  this  or  that  reporter  told  what  lie  kne^v?  Parenthetic- 
ally, T  would  also  add  that  I  think  an  ab.solnte  hill  is  important  to 
cover  both  published  as  well  as  inij)ublished  materia).  In  poi?it  of  fact, 
on  the  TIcvald  Tribune  many  editorials  that  were  published,  nonethe- 
less were  based  on  a  ^*reat  deal  of  confidential  information.  If  the 
notes  and  reports  were  recjuired  in  connection  with  that  kind  of 
I  think  any  newsj^aper  would  sutler  editorially.  Equally  I  think  the 
definition  of  newsman  ov  news  medium  must  be  very  broad  as  well, 

Wluit  is  the  "national  interest''  or  the  "national  security"  anyway? 
If  one  thinks  they  can  be  defined  witli  sunicient  precision  to  preclude 
abuses,  o?ic  ?iccd  only  reflect  on  tlic  wholesale  and  in  some  cases  out- 
I'a^^eous  abuses  of  security  classifications  by  the  executive  branch  in 
spite  of  .c^ecnrity  classifications  by  tJic  executive  braucli  in  Sf)ite  of 
extensive  definitions  and  restrictive  language  in  tlie  applicable  Exee\i- 
tlve  orders.  Mr.  Chuirman,  as  John  IVfoss  and  T  have  been  concerned 
over  fi-eedoni  of  information  over  a  period  of  time  and  how  to  di'aft 
a  national  statute,  we  put  in  that  law  a  very  tiglit  definition.  Tiio 
purport  really  was  to  say  national  security  really  on  the  lii/riiest  level, 
and  top  secret  sensitive,  which  was  an  amendment  by  the  Executive, 
really  was  meant  to  deal  with  the  matters  of  the  liighest  national 
interest,  invasion,  foreign  aggression,  matters  of  that  kind.  We  have 
found  there  has  been  very  substantial  and  progressive  erosion.  I  have 
come  to  the  conclusion  after  listening  to  testimony  on  the  Pentagon 


Piil>ur.s  that  *'Jial  iuiial  sociirity*'  as  a  loopliolc  bo  a  very  wide  one 

iiuliH'd,  ami  1  uiu  a  I'raid  tlio  ivcord  sustains  that. 

J  have  tried  lo  work  with  some  attorneys  wlio  liave  analyzed  the 
various  cases.  They  have  analyzed  the  jailin<j  ol'  jouniali.sts  and  tlie 
iiiterj)i'elati()ns  by  State  courts  of  Jiewsnien's  priviJege  laws  and  obvi- 
ously lakiiifj  a  little  bit  of  a  look  at  some  o[  the  stateiueuls  i)l'  I  he 
present  administral ion.  Aecordingly,  our  bill  was  drafted  witli  the 
thoM^ljt  in  mind  that  it  would  meet  some  of  the  cases  wherein  the 
.shield  law,  in  sonjc  eases  allegedly  almost  absolute  sliields,  did  not 
prove  to  be  tliat  in  fact. 

in  (he  case  ijivolving  reporter  William  Farr  in  Los  Angeles  {I^\irr 
V.  Suporior  Gouvt^  County  of  Los  Angeh^s,  DJ)  Cal  Keptr.  ;J-I2,  22  Cal. 
App.  kA  ()3,LUT:i),  the  court  held  tlie  California  privilege  statute  in- 
upplicable  in  part  because  Farr  was  no  longer  a  reporter  at  tiie  time 
he  claimed  the  privilege,  even  thou^'h  he  had  been  ii  reporter  at  the 
time  lie  received  the  conlidential  fnformation.  Wliafcever  else  n\uy 
bo  said  of  this  opinion  it  is  logically  impossibli\to  defend  tl\e  proposi- 
tion that  s\icli  statutes  co\ild  do  any  good  it*  reportci'S-  who  once  leave 
the  pi'ofession  are  then  required  to  testify  as  to  eonddences  obtained 
dui'ing  the  course  of  their  work  as  jourmilists. 

The  court  in  the  Farr  case  also  lield  that  since  tlie  trial  judge  in 
tlie  Mamon  case  liad  bari-ed  commmiication  between  all  lawyers  and 
the  press,  no  otatute,  however  bi'oadly  i)hrased,  eoald  prevent  the  judge 
from  reipiii'ing  tlie  repoi*ter.  under  pain  of  eontenipt,  to  testify  as 
to  t))e  Jiaturc  of  any  violation  of  Jiis  order.  Li  this  i'nsliion,  the  Cali- 
foi'nia  statute  was  upended  and  the  reporter,  instead  of  being  protected 
against  forced  testimony  as  Jiis  source,  was  held  required  to  testify 
precisely  because  tlie  judge  wajited  to  know  who  the  source  was. 

Li  the  New  Jer.sey  case  involvhig  reporter  Peter  Bridge  {In  the 
Matter  of  Peter  Bridge*,  f-havged  with  Contempt  of  Court ^  120  N.J. 
Super.  4(>0,  295  A  2d  lJ)T2)j  the  New  Jersey  shield  law,  was  ruled 
inapplicable  in  tliat  particular  ease  because'  of  a  separate  rule  of 
evidence  wliieli  the  courts  declared  io  be  controlling.  Yet,  as  Mr. 
Bi-idge  has  testified,  that  other  controlling  rule  of  evidence  was  never 
intended  to  override  tlie  sldeld  law.  but 'was  drafted  for  the  wholly 
unrelated  purpose  of  i-equiriiig  a  witness  \vho  had  testified  on  direct 
examination  to  l^r  responsive  to  cross-examination  on  the  same  matter. 
Largely  in  reaci;  >n  to  tins  case,  the  New  Jei'sey  Legislatnre  shortly 
thereafter  overwhelmingly  passed  a  broad,  comprehensive,  and  abso- 
lute privilege  bill  to  pi^vent  a  .similar  judicial  abases  in  tlie  future. 

The  New  York  shield  law  has  been  evaded  by  the  New  York  courts 
in  three  separate  cases,  on  a  did'erent  ground  in  each  one. 

The  general  manager  of  New  Yoi'k  City  Radio  Statioji  Wl^AI-FM, 
Edwin  A.  Goodman,  \vas  jailed  last  ycai*  for  I'clying  on  the  State 
shield  la"w  in  I'efusing  to  turn  over  to  a  grand  jury  the  taj^es  of 
telephone  conversations  made  with  unidentified  prison  imnates  and 
biU'ulcast  live  durl/ig  tlie  course  of  a  prison  rebellion.  The  court 
ignored  the  po.ssibility  that  the  tapes  would  be  used  by  law  eirforce- 
ment  authorities  to  identify  the  prisoners  thi'ough  voieeprints,  and 
ruled  that  the  law's  pi-otection  against  disclosure  of  news  sources 
did  not  apply.  The  court  also  ignored  the  fact  that  tlic  statute  does 
not  divest  the  privilege  even  in  cases  where  the  content  of  the  in- 
formation has  previously  been  published. 
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A  HiHVud  casn  in\'oh-i/ig  IVJ^AM^M  (J/^f//er  of  W/IAI-FiU,  (IS 
Misc.  '1k\  ))5r),  M)T1.)  .r\irtiu'i*  clij^toi'tt^fl  the  Mow  York  sh'u'lfi  \\\\\ 
\\\{\  coiiit  piiKhI  \\\\\t  the  j)rivik'go  {iguiiist;  (Hsdosiii'c  did  Jiot  apply 
if  llio  unidciitiHnd  source  was  (he  one  who  initiiUod  contacfc  with 
the  noNvsiuan.  i-athcr  than  vice  vcirna.  The  Uiav  contains  no  mjuirc- 
nicnfc  whahsn(ivcr  Miat  tlic jicw.smaJi  mw^t  \\[\\vn\t\t\vi\\y  ha\*c  sou.a'ht 
oii|-,  the  source,  as  opposed  to  liaving  the  soni'ce  coinc  to  him.  Since  tlie 
1)nr pose-  of  tlie  hiw  is  to  encourage  news  sources  to  furnish  in- 
ioruia("iou  to  the  pivss,  tlie  court  s  opinion  seems  devoid  oT  In.o-ic. 

In  yet  a  thinl  case  (Peopfn  v.  Wo/f,  iN.Y.S.  2d  21)0,  .n)72;),  the 
court  read  into  the  Ne\\  Yoi'k  sliiehl  hiw  iutei'protations  resulting*  in 
still  fui-ther  emasculation  of  the  protection  foi-  newsmen.  'I'he  law, 
which  includes  no  reterence  to  coutidentiality  as  a  precon<lition  for 
aj/plic.'ihilit-yj  was  ]ield  to  rerpiii'ci  a  coididential  rclationsliip  l.)(itwcen 
the  rej)orler  aiul  his  source.  Al)seut  such  a  relationsliip,  the  coni't 
lie  I  (I,  the  statute  gnvii  t\ui  reporter  jio  pi'otection. 

All  these  decisions  pro\*e  a  clear  nnwUlina'uess  by  the  judiciary  to 
give  any  but  the  most  grudging  interpi-etations  to  iicwsuien'S  sliicld 
laws. 

in  lai'ge  mcasui*e  tlie  attitudes  of  the  courts  emanate  from  tlie  at- 
titudes cei-(ainly  in  part  of  the  Government  pvosecutoi-s  and  investi- 
gators who  nrge  on  tliem  the  most  limited  possible  ap|)lication  of  the 
sliiold  laws.  Government  attorneys  have  not  been  known  lately  for 
their  sensitivity  to  the  fuMdamental  first  anien(hnent  pi'iEiciples  of 
f  I'ce  press  and  tlie  public's  right  to  know. 

All  this  reflects  the  bi;oader  climate  of  oflicial  hostility  to  tlie 
])ress  which  coutinnes  to  characterize  this  achninistration. 

Two  great  newspapers  Avei-c  restrained  in  3971  from  publishing 
inf ornuition  wdiicli  the  admijdstration  found  embarrassing. 

The  first  time,  as  \\'{\  all  know,  in  the  history  of  our  country  that  this 
occur  i-cd. 

broadcast  stations  liave  been  threatened  ^vitli  loss  of  theii-  ricens(^s 
if  they  continue  to  rep o it  the  news  in  a  manner  found  inadequate  by 
Government  oflicials. 

On  the  most  spurious  charges  imaginnl)l(>,  the  administration  al- 
Icdgedly  ordered  the  arrest  a  few  weeks  ago  of  a  crusading  reporter 
Avhose  revehitions  about  tlie  Government's  sliabby  and  dishonest 
treatment  of  American  Indians  did  not  sit  well  with  peor)le  in  high 
places. 

White  arresting  one  re])orter,  the  administration  lias  been  caught 
ordei'ingan  FBI  investigation  on  anotlun*. 

Pursuant  to  oiTeiisivc  Justice  Department  guidelines,  which  ])resmno 
to  vest  in  the  Justice  Department  powers  which  1  believe  to  he  fundVi- 
mentally  inconsistent  with  first  amendment  ]:)rjuciples,  newsmen  have 
been  1kii\Uh1  before  eotirts  and  grand  juries  in  eiVorlsto  ]mw  confidential 
ijiforniation  from  tluMii. 

In  this  climate,  T  Ixelieve.  it  woidd  ])e  the  gra.\-est  niistake  foi'  Con- 
gress to  rely  on  the  forl)ea ranee  of  either  the  executive  branch  or  tlie 
judiciary  in  iniplemeiiting  any  qualified  shield  hnv.  If  past  exjierienee 
is  any  guide,  statutes  wdiicli  are  qnalified  or  otlierwise  imprecise  pro- 
vide only  illusory  protection.  T  can  reeoguixe,  Mr.  Chairman,  and  I 
agree  with  the  balance  yon  liave  sought  to  strike,  the  p?-eservation  of 
the  free  flo^v  of  iivfoviriation  on  the  one  hand  and  tl^a  jidniinistration 


of  ]ustit.'c  oil  tlicr  oHkt  uud  quite  obvioiisly  we  ^v{]llt  to  :\l^v;]ysln^llnt}nlT 
(■lui(;  balances,  l^wt  1  l.)diovc,  and  1  wW]  dd/ail  briefly  a  elements  ot- 
our  bill,  that  it  is  important  not,  to  eliip  aAvay  at  the  first  aaiouduKMit 
eitliei'  ill  the  ])roeess  of  striking  tlie  bulanec/Toward  tliis  end  I  have 
introduced  Jl.R.  3482,  First  Aincjulmcnt  Protection  Act  of  107.:).  I 
would  liope,  like  you.  tliat  tliis  would  not  luive  been  necessary.  I 
would  liave  hoped  tlic  Su])remc  Court  Avould  liavc  ruled  somewltnt  dif- 
hvcut]}'.  The.  fact  is  the  Court  did  not  and  invited  the  attention  of  tlie- 
Con-^rcss  as  broadly  or  as  narrowly  as  we  deem  necessary  to  meet  the 
abuse. 

Our  blips  essential  features  arc  ab.solute  and  totally  unqualified 
piavile.i»*e  a.^rainst  compulsory  disclosure  before  any  Federal  body  of 
infoi'mation  or  somros  of  infonnalion. obtained  or  received  by  jxu'son 
or  o]\a'anization  while  acting  in  the  capacity  of  a  joui'nalist  oi'  news 
media. 

Two. conferral  of  this  privile<ze  with  respect  to  both  published  and 
uupuidislied.  iucdudinij;  a  person's  uuMital  knowledge^  reporting,  photo- 
graphs, notes,  and  inforniatiou  of  aJiy  infornnition  wliatsoever. 

Three,  a  com]>rehe.nsi  vc  definition  of  journalists  as  including  any  em- 
ployee or  agent- of  n  newspaper,  nuigazine.  radio  or  television  shdion 
or  Jietwoi'k  or  wire  newsservice  or  book,  including  an  author.  Comprc- 
heu.sive  definition  of  news  medium  !is  including  any  newspaper,  maga- 
zine, or  other  ]>criodical,  radio,  television  or  network,  book  or  paiiiplilet, 
or  wire  or  luiws  service  and  any  employee,  operator,  publisher,  or  agent 
tliei-eof. 

yh\  Cliaiiman.  T  allow,  nnd  it  is  cleai*.  T  tJjinlc,  tliat  tlic  ]n-otection 
against  disclosure  by  tlris  bill  is  inteiuled  to  be  comprehensive,  absolute, 
and  totally  without  exception. 

It  applies  to  any  j)erson,  including  book  antliors,  Avho  are  in  nny 
manuei*  involved  in  the  process  of  disseminating  information  to  the 
]uiblic — from  those  wlio  initially  gather  the  information  to  those  who 
transmit  it  to  the  public,  and  everyone  connected  Avitli  the  process  in 
betM'een,  This  is  to  insuiv.  that  information  protected  from  disclosure 
by  a  reporter  cainiot  be  obtained  by  subpenaijig  tlie  type.^etter  or  the 
copy  boy. 

It  should  further  be  noted  that  my  bill  safeguards  not  only  nn- 
]>ub]ishc(l  i/rformation.  but  published  information  as  M*ell.  Comjx^lling 
journalists  to  testify  as  to  what  they  have  witnessed  and  written  about 
inevitably  leads  to  demaiuts  for  notes,  out-takeSj  Jind  (lie  like  in  order 
to  tost  the  accuracy  of  what  was  rej)orted.  Precisely  this  land  of  situa- 
tion occurred  recently  in  the  "Watergate  criminal  trial,  in  which  tlie 
defense  sought  the  unpublished  tape  I'ecordings  of  a  Los  Angelos  Times 
interview  v;ith  a  key  prosecution  witness  in  oixler  to  test  the  accuracy 
of  the  witness*  testimony  at  the  trial.  ^^Tieii  the  newspaper  refused  a 
court  order  to  furnish  the  tapes,  its  Washington  bnrean  chief.  John 
Lawi'ence,  was  ordered  jailed. 

In  a  In'oader  .sense,  compelling  a  journalist  to  testify  as  to  published 
information  changes  his  function  from  that  of  the  reporter-obser\-er 
lie.  should  be  to  that  of  an  informer,  a  police  agent,  or  a  witness.  I  do 
not  believe  re])ortei-s  shouJd  be  put  in  this  po.sition,  wiiere  tliey  become 
investigating  arms  of  the  Go\'ernment.  What  we  are  concerned  al)ont, 
I  thinlc,  is  the  fundamental  protection  not  just  of  tlie  press  or  of  radio 
or  TV.  whicli  I  bclie\'e  are  fully  protected  by  first  amendment  rights. 
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cvon  thougli  tlicy  ^\•c^cu't  invented  at  tliat  time.  But  what  ^vc  ai'e  try- 
ing to  den)  Avitli,  it  seems  to  me,  is  the  public's  I'jglit  to  know,  tlje  J'litiii'e 
of  the  fourth  cstnto.  I  liave  lived  i:i  countries  nnd  reported  in  some 
wliere  tliei-e  was  not  a  free  press  and  I  never  want  to  see  that  climate 
or  tinit  condition  come  to  tliis  country  because  I  think  if  we  once  Jose 
freedom  of  tlio  press  and  in  a  sense  a  f ourtli  branch  of  govornmentj  tlien 
all  other  freedoms  are  in  jeopardy  as  wxll. 

What  we  are  trying  to  talk  to  liere  this  morning  reallv  and  testify 
to  is  tliat  it  is  not  just  tlie  reporter,  tlie  newsman,  the  editorial  pngc, 
the  climate,  the  fear  today  of  many  of  the  reporters  tliat  whenever  they 
Avrite  a  story  that  is  sensitive  tliey  may  go  to  jail,  prior  restraint 
ov  other  ])rocedures  miglit  be  threatened  or  invoked,  the  concern  thiit 
jias  already  permeated — AValter  Cronkite  wrote  about  this  in  an  inter- 
view with  tho  lYew  Yovh  Times  published  yesterday — talked  about  a 
self -defensive  reaction,  stepping  back  every  time  he  starts  to  report 
a  story. 

AVell,  this  kind  of  reflex  action,  this  kind  of  concern,  this  kind  of 
dim  ate  J  in  niy  judgment  is  inimical  to  a  free  j^ress.  There  have  been  all 
kinds  of  statements  from  the  administration  which  have  tended  to 
create  a  divisive  situation,  aiul  tlierefore  I  feel  that  unless  we  decide 
precisely  how  it  is  drafted  and  nnless  we  pass  legislation  I  think  the 
important  news  sources  will  dry  up  in  the  futisre.  When  I  hat  happeuSj 
the  Govei'nment  wdll  be  exactly  w-here  it  w^as.with  a  i^hi(dd  la  w — witli- 
o\it  the  confidential  information.  The  only  difl'ercnce  is  tliat  witliout 
the  shield  law^,  )iot  ojily  tlie  Governmwit  but  the  American  people,  will 
also  be  deprived  of  nnportant  infonnation  which  they  have  a  constitu- 
tional right  to  know. 

Thus  to  enact  an  alI-encompa,ssing  shield  law  will  cause  no  net  loss 
of  infonnatio)!  to  Government  investigators  and  will  insure  continued 
p\il)lication  to  the  American  })eop]e  of  vital  news  stories.  Not  to  enact 
sucli  a  law  will  eventually  terminate  further  2^ ubli cation  of  these 
stories,  with  the  only  j^ossiole  gain  for  the  Government  being  avoid- 
ance of  the  embarrassment  which  such  stories  often  cjuise  it.  Tho  fii*st 
amendment  was  )iot  conceived  to  save  the  Government  from  em- 
bari'assment. 

Where  voluntary  cooperation  by  the  press  is  called  for  to  prevent 
clear  dangers  or  injustices  to  individuals,  I  \\\\\  confident  such  coopera- 
tion will  be  forthcoming.  After  all,  jiewsnien,  like  the  rest  oL"  us,  are 
hiunan  beings. 

We  should  also'  be  aware  that  if  newsmen  are  added  to  the  several 
hundred  thousand  doctors,  lawyers,  and  clergymen  who  now  possess 
testimonial  privilege  under  our  laws,  the  size  of  this  relatively  small 
group  Avil]  increase  by  only  aboiit  12  ])ercent. 

In  its  opinion  in  the  Oaldwell  case  last  year,  the  Supreme  Court  in- 
vited Congress  to  en  flct. shield  legislation,  stating:  . 

CoiJgress  has  freedom  to  determine  wlietlier  a  statiitory  newsman's  privilege 
is,  necessary  and  desirable  and  to  fashion  standards  and  rules  as  narro\v  or  as 
broad  as  deeaned  necessary  to  address  tlie  evil  discerned. 

Justice  Potter  Stewart,  in  his  dissenting  opinion  in  the  same  case, 
criticized  the  Court  for  showing  "a  disturbing  insensitivity  to  tlie  crit- 
ical role  of  an  independent  jn'ess  in  our  society/'  Let  the  Congress  not 
be  equally  insensiti^'e. 

I  liope  tlie  Congress  will  treat  this  matter  with  urgency.  Every  en- 
croachment on  a  free  press  besmirches  our  constitutional  heritage.  We 
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have  widiosseil  fnr  too  nuiiiy  sucli  i)]icrojiclniicJi(.s  alj^cjidj*.  Liit  us  iu:t 
pi'oin]>Hy  aiul  iliicisivcly  to  rlosa  Miis  sad  cliapter  ol*  our  rcciiiit  lii.story. 

In  tlic  long  rim,  T  tliink  tlic  American  Goviirnmont  will  be  loss  a*c- 
coiinl.'jblc  to  the  people  bi^caiise  legislative  i*eportiiig  will  paf^s  from  tlic 
scene  or  strong  editorials  will  pass  I'roni  the  scene  or  lliouglitlul  coni^ 
mentary  on  I'adio  and  the  TV  will  jiass.  imcause  it  is  too  sensiti\-e  or 
touches  too  ileep  an  area.  Against  all  of  this  will  be  a  massive  Govern- 
ment network  seeking  to  check  out  facts,  use  graiul  juries  in  ways  that 
are  not  inteinled  pei*Jia])S,  and  1  think  we  will  lia\'e  an  ijievitable  cli- 
mate of  fear,  i  think  we  have  seen  that  process  now. 

I  ha\'e  talked  with  all  the  nni jor  networks,  and  each  of  them  has  indi- 
cated (o  me  that  they  believe  in  an  al)Sohite  shield,  tluit  they  are  ron- 
cerned  about  a  qmilihetl  bill.  JA'a\-c  nside  their  concei*n  on  tlmt  poijit, 
their  concern  over  what  if>  h:ij)pening  is  ck'ar.  1  don't  know  of  a  seiuor 
ollit-er  oL"  networks  tluit  1  ]nn*c  talked  to  who  did  not  ex])ress  concern,  I 
would  say  genuine  and  scM'ious  eoncern.  i  would  thiidc  most  of  them 
hiiw  Insisted  this  pressure  and  have  ctm tinned  to  re])ort  the  news  l';iirly 
and  accurately  but  none  will  deny  they  have  this  sul)tle  coneern  in  back 
of  it,  il'  it  hasn't  already  eroded.  All  are  cojicerned  that  it  could. 

1  might  add  that  we  presently  provide  confidential  protection,  I 
Hiink,  to  something  like  900,000  doctors,  lawyers,  and  clergymen,  nnd 
if  wcadd  a  proper  right  [)ri\'ilege  to  newsmen  it  will  oidy  increase  that 
amonnt  by  roughly  12  percent,  by  way  of  illustrative  iignrc. 

The  Supreme  Court  has  clearly  stated  that  Congi'css  has  freedom  to 
determine  whether  stat\^iory  news  ))rivilege  is  nei.'ossary  and  desirable 
and  to  fashion  standards  and  rules  as  narrow  and  broad  as  being  Jieces- 
sa  1  -y  1 0  n  d  d  i 'css  t  h  e  e  \*  i  1  s  co n  c e  i*ncd . 

i  lia  ve  l>een  interested  in  the  development  of  Justice  Potter  Stewail's 
tlunking,  because  initially  he  ruled  on  a  case  involving  Alario  'I'orre  of 
the  Uevald  Trihune.  This  case  -was  not  monumental  iji  terms  of  impor- 
tance of  what  she  reported,  but  it  became  a  ])rinciple.  It  had  to  do  wnth 
wlietber  Judy  Garland's  contract  was  going  to  be  renewed  or  not  ajid 
the  Tribune,  reported  that  a  vice  president  at  CBS  indicated  for  certain 
rea.sons  it  was  not  goijig  to  be.  It  had  to  do  with  allcgedl}^  the  fact  she 
liad  put  on  a  little  weight,  Recognizing  this  was  not  the  most  important 
st(n*y  in  the  world,  I  su]i])orted  jNfurie  Torre's  refusal  to  reveal  her 
source.  She  -went  to  jail.  I  visited  her  there.  Justice  Potter  StCAvart 
ultimately  wrote  the  decision.  I  subsequently  was  called  by  the  admin- 
istration and  asked  whether  that  opinion  would  in  any  ^vay  affect  the 
Herald  Tribune's  judgment  of  Potter  vStcwart's  nomination  to  the  Su- 
)n*cmc  Court.  I  said  of  course  not.  But  over  the  years  I  have  had  the 
chance  to  talk  to  Potter  Stewart  a  little  bit,  partly  because  this  was  one 
of  the  first  cases  dealing  Avith  confidential  source.  I  notice  in  the  Oald- 
irrdl  case  he  wrote  a  most  eloquent  and  thoughtful  diasenting  opinion. 
Ho  Avrote  in  a  sense  criticizing  the  Court  for  sliowing  insensitivity  to 
tlie  critical  role  of  the  press  in  our  society.  According!}^,  I  take  his  ad- 
monition at  this  point  very  seriously  as  we  in  turn  took  his  decisions 
in  tlie  past,  thoughtfnll3'  and  soi'iously. 

Let  me  again  thaidv  yon  for  the  privilege  of  testifying. 

Senator  Kmix.  Is  it  not  true  tluit  every  privilege  that  the  law  grants 
against  testifying  is  based  upon  (he  conviction  that  it  is  better  for  the 
courts  to  lose  the  benefit  of  this  particular  evidence  because  a  more 
important  value  of  .society  is  promoted  hy  it? 

Mr.  Riun.  That  avouUI  be  uiy  view. 
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Senator  Ein'ix.  In  other  words,  we  luivo  (lie  pliy.sieian-pntient  rela- 
tionship ioeneonraii't;  people  wlio  .si/llVr  injin-ies  or'.su/IVi'  di^vases.  [)ar- 
tirnlarly  eonta<iion8  (licenses,  to  .ao  to  a  doetor  I'or  treatment,  The  idea 
Ijas  been  that  it.  is  bettor  to  suppress  the  testirnon  v  of  the  doetor  than  to 
di.seouran-e  people  from  seekin<i'  nuulieal  assislaiiee.  Puhlie  health  do- 
niands  that. 

Mr.Ki:n.).  E.xarttly. 

►Senator  Kkvin.  And  the  liusband-wi i'u  relationship,  wl/jeh  has  j)rir- 
ileae  a«rainst  divnljuenco  of  eonununieation  I)e(:ween  spouses,  eoneludes- 
tliat  society  is  bettor  oil  not.  havin/^'  snob  testimony.  Tho  trancjuility  oT 
the  home  out.\vei.i,dis  tlio  value  of  diselosin^i"  eontitkMitial  e(aunuuiioa- 
tioii. 

Mr.  lip.w,  T])at  is  my  view,  and  it  is  sonietiint^s  nri»-ned  that  you  Inive 
to  fully  proteet  every  riolit  of  law  onforeenient  a.iioneies.  AVell,  in  ujy 
jnd^nieiit  tlioy  havecortain  skills  and  capacities  of  their  own  and  tlioy 
dofi't  need  newsmen  for  tlicni.  Ev(in  if  they  did  T  wonld  say  the  prior 
•duini  in  tlic  first  amendment  should  take  precedence  in  this  kind  of 
situation. 

Senator  Envix.  If  tlic  lawyer-client  relationship  oxists,  then  tlie 
lawyer  is  better  able  to  secure  to  the  client  the  fair  trial  guaranteed  by 
t  h  e  si  .\  t  li  am  en  d  mBut 

Mr.  Ekmx  Absolutely. 

Senator  Envix.  I  certainly  aiireo  ^vitll  you  in  the  ol)servation  that 
the  first  amendment  was  not  written  for  tiie  primary  benelit  of  those 
who  en;i.*ao;c  in  the  business  of  coRicctiua*  and  dissenViuatinir  news.  Tu 
the  free  enterpi'ise  system,  we  liave  to  lujld  out  an  incejitive  for  people 
to  discharge  an  (isseiitial  function.  But  the  first  amendment  was  \vrit- 
ten  in  order  tliat  all  the  people  of  tlie  United  States  might  know  what 
is  ii'oinir  on  in  this  country  and  parfcicidarly  tlie  field  of  govei'nmeut. 

IVfr.  Kku).  I  think  riglitly  so.  In  ahscn'cc^  of  free  press  there  is  no 
accountability  exce])t  what  a  given  administration  chooses  to  make 
])nb]ic,  a7Hl  far  too  often  they  appear  before  the  public  as  an  advocate 
rather  than  encouraging  dis.senting  opinions. 

Senator  Euvix.  Tha  abiding  conviction  is  that  our  form  of  liovern- 
menr,  wliicli  our  Constitution'creates,  would  not  function  eU'eeti vol\'  it- 
it  were  not  for  the  hi'st  amendment  and  the  free, flow  of  informafion 
which  it  is  designed  to  stimulate. 

]\rr.  Kvao.  I  think  \vo  are  right  on  the  edge  ol*  losiu':,"  thi;^  nu)st  pre- 
cious right  to  the  ]U'0])le  and  the  climate  that  makes  it  opei'ate.  I  'nfor- 
tmiately,  T  don't  know  a-  reporter  today  that  is  r.ot  co'iieerned.  'i'hat 
means  that  many  may  ]iot  go  into  the  service  of  reporting  to  the  i)ublic 
because  they  M'ill  feel  that  their  rights  are  circuuiscribed.  It  is  a  ratbei' 
sad  commentary  when  3^ou  look  at  it  in  another  way. 

I  have  ahvays  believed  this  is  a  country  where  we  u'is'e  free  reign  and 
opportunity  to  every  idea  aiid  let  the  mciut  or  the'faot.s  of  the'^story, 
wlicn  tliey  reach  tlie  people,  be  judged  fairly  on  their  merits.  We  seem 
to  have  a  Government  today  that  treats  the  American  people  like  chil- 
dren—there are  certain  things  they  .shonldn-t  know  about.  That  has 
been  my  experience  and  I  guess  I  have  seen  it  on  two  sides  of  the  fence. 


as  an  editor  and  as  an  ambassador.  Frankly,  T  think  the  American 
people  are  almost  im'ariably  ahead  of  the  Govei'nnient ;  tlieir  connnon- 
sensi^  judu'nurnt  is  <>:enera11y  aiiead  and  sometinies  a  good  deal  better. 
AV'hat  I  iLTuess  I  ^^•as  saying-  wa.s  that  we  should  ])Iaee  oui'  faith'  in  the 
/i'ood  jndirnient  of  all  the  ] people,  and  not  blindly  in  the  Government. 
The  latter  is  not.  what  I  believe  shonld  be  the  eoneepi-  ol*  the  United 
States. 

Let  me  just  add  two  pei'sonal  notes.  I  liave  never  Inid  a  eonfidcnce 
breached  by  a  ne^vspape^n^an,  and  T  an\  (alkinu;  al)out  when  1  served 
as  an  ollieer  in  the  Governmentj  an  executive.  I  don't  basically  know  a 
responsible  newspa]^er  editor  who  Avonldu't  try  to  Ije  thon^'litful  both 
as  to  human  ri<rhts  and  to  askiui>"  a  rejjorter  to  testify  if  he  witnessed  a 
crime.  Most  reporters  obvionsl.v  Avonld  do  tliat,  and  also  w  juld  bo 
tlionii'ht/ful  about  not  printinu*  sonietbin,a'  that  was  contrary  to  the 
national  security. 

I  once  had  such  a.  case  that  in\*ol  ved — the  facts  were  clear — had  to  do 
witli  a  radai*  installation  we  had  in  Turkey  that,  was  monitorinir  flin-hts 
of  Soviet  missiles  in  the  Soviet  Union,  and  the  disclosure  of  that  would 
have  eliminated  that,  intelliii-cnce.  AVe  readily  a_o*reed  not  to  print  it  at 
tlnit  time. 

I  Jiave  seen  nothinii*  but.thou.a'htful  action  by  the  ])ress  if  they  are 
met  by  two  tilings:  I^esponsible  {'onversafions  from  the  Govcu'nment 
and  thoni^htf\d  sn.m'iivstions  and  a  conviction  on  their  part  that  the. 
G'overnment  is  truly  accounta[)le  to  the  people  and  wants  all  ideas  to 
have.  a-. fair  chance  oP  jndii'ment  by  the  Americau  peo])le. 

vSenator  ICuvin.  T  (lertainly  aii'ree  with  your  observation  that,  regard- 
less of  whether  the  shield  bi  w  is  broad  or  nan*ow  in  soopo.  that  it  ought 
to  be  al)soh!te.  If  W(^  put  in  some  vague  and  indefinite  exceptions,  the 
e.\ce])t.iouR  will  destroy  the-  rule. 

Mr.  TIfju.  And  invariably  or  tnoN'itably,  ratlier,  it  de])ends  on  the 
first  amendment. 

Senator  EhvTxV.  Then  I  al.so  favor  a  law  beitig  absolute,  ))ecanse  wc 
are  supposed  to. have  a  gov(»rnnient  of  laws  rather  than  of  men.  If  you 
defer  to  a  judge's  detei-mination  oF  wliat  constitutes  '•o\'c;rridiug  na- 
tional interest,-*  you  laui  into  prol)lemf^.  I  don't  know  what  it  is  myself; 
it  ean  be  defined  any  way. 

Mr.  "ivFan.  T  don't  know  either. 

Senator  Ehvix.  The  law  should  be  assinipleas  it  can  be. 

Ml*.  Eku).  Ami  as  clear  and  absolute  in  the  area  it  f^eeks  to  define. 
I  couldn't  agree  more. 

Senator  Ehvix.  Thank  yon  very  nuich  for  a  most  informative  and 
sti  m  u  1  a  t  i  n  g  sta  t  e  ni  e  n  t . 

Mr.  Ri:ii).  Thank  you.  It  was  a  privilege  to  be  with  you  again, 
Seuator. 

Mr.  l^ASKin.  Our  next  witne.ss  this  morning  is  Kobert  Dixon.  A.ssist- 
ant  Attorney  General,  Department  of  Justice. 

.Senator  Ervi.v.  1  want  to  welcome  yon  to  tlu^  conuuittee  and  ex]:)re.ss 
oui'  ap])rcciation  for  your  willingness  to  come  and  give  ns  the  benefit 
of  your  obser-vations  and  \'iews  on  f  5iis  very  important  question. 
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STATEMENT  OP  ROBEST  G.  DIXON,  ASSISTANT  ATTORNEY  GEN- 
ERAL DEPARTMENT  OP  JUSTICE,  ACCOMPANIED  BY  MS.  MARY 
lAWTON,  DEPUTY  ASSISTANT  ATTORNEY  GENERAL,  AND 
MICHAEL  BUXTON,  ATTORNEY  ADVISER,  OFFICE  OF  LEGAL 
COUNSEL 

Mr.  Dixox.  Tliaiik  you,  Mr.  Cliftinnan. 

I  would  like  to  introduce  two  of  niy  colleagues  here  with  me  this 
morning. 

On  n)y  right  is  Ms.  Mary  La\\i:on,  Deputy  Assistant  Attorney 
General,  and  on  my  left  is  Mr.  Michael  Buxton,  atloi'ney  adviser, 
both  in  the  Office  of  r>»gal  Counsel. 

Mr.  Clmirman,  I  am  pleased  to  lun  e  rhis  opportunity  to  present  to 
tho  subconnnittee  this  morning  the  viowu  of  the  Department  of  Justice 
concewiing  proposed  legislatioJi  to  establish  a  testimonial  privilege  for 
lu^wsmen.  At  issue  is  the  jnoper  accommodation  of  the  important 
interests  of  society  in  a  vigorous  and  affective  press  zealously  pursuing 
and  publishing  news,  information,  and  opinion,  and  the  equally  im- 
poitant  interests  of  society  in  the  fair  administration  of  justi»  >- Suc- 
cess lies  in  producing  a  workable  formula  that  encompasses,  h  .ianees, 
and  protects  both  of  the.se  interests. 

The  Department  of  .Instice  has  always  been  sympathetic  to  the 
interests  of  the  press  in  tliis  area,  including  the  intei-est  in  protecting 
confidential  sources.  We  fully  recognize  the  protections  conferred  on 
the  pre^  by  the  first  amendment  and  judicir.I  interpretations  thereof. 
An  energetic,  dynamic,  a!id  divei*se  press  has  served  our  Nation  well, 
fostering  the  vigorous  debate  of  public  issues  that  is  the  hallmark  of 
a  democrac\^  Unfortunately,  there  are  occasions  when  intci'ests  of 
membei'S  of  the  pi'ess  in  protecting  the  secrecy  of  their  information, 
like  the  interests  of  anyone  else  in  business  or  pei*sonal  secrets,  conflict 
with  the  equally  important  public  interest  in  obtaining  information 
in  order  to  get  at  the  tinitb  in  judicial  and  legislative  proceedings. 

An  analogous  problem  i^egarding  public  access  to  needed  informa* 
tion  arises  under  the  fiftli  amendment's  guarantee  against  compulsory 
self-incrimination,  which  grants  a  riglit  of  secrecy  to  any  person  vdio 
may  bo  incriminated  by  wTiat  he  says,  '\\niere  the  obstacle  to  tlie  truth 
is  a  l)roper  claim  of  this  fiftli  amendment  privilege,  a  ^nt  of  statu* 
tory  inunwiity,  upheld  by  the  Supi*eme  Court  on  various  occasions, 
permits  forced  disclosui*e  of  the  public  needed  information.  In  this 
sense  not  even  tlie  fifth  amendment  is  an  absolute  bar  to  disclosure. 
Tlie  Supmme  Court  has  never  recognized  a  general  first  amendment 
privilege  on  tlie  part  of  the  press  to  refuse  to  divulge  secret  informa- 
tion or  sources  {Brambur^  v.  Hayes^  408  U.S.  665  (1972)  )•  In  seeldng  r 
an  absolute  statutory  privilege  against  the  compulsion  of  inf omiation 
and  sources  in  an  ai^a  where  a  general  constitutional  right  of  secrecy 
is  not  recognized,  the  press  is  asking  for  a  greater  shield  against  dis* 
closure  of  publicly  needed  information  fJian  our  system  of  justice  has 
accorded  even  to  a  person  jvho  properly  pleads  the  privil^  against 
compulsory  self-incrimination. 

The  Department  of  Justice,  as  the  chief  law  enforcement  agency 
of  the  Federal  Government,  opposes  tlie  creation  of  a  privilege  for 
newsmen  that  would  be  absolute  in  character.  We  do  this  not  merely 
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because  it  seems  conccjitually  ijiconsistenl,  with  the  pi-ivileif^e  aicaiiist 
coin])iiIsoi-y  self-ijicriiniiKition,  but  bocjuise  we  hcliove  Miatan  ubsolulo 
privilege  for  newsmen  in  judicial  or  loii*isla(ion  in-oceotliii^us  woiil<l 
ujiduly  subordinate  tlie  vital  national  inferest  in  the  fair  and  efl'ective 
administration  of  justice. 

Tlie  label  of  ^'newsman"  sliould  not  serve  as  a  shibboh^th,  allowing; 
the  reporter  who  witnesses  a  bank  robbery  or  receives  notice  of  a 
bombing  to  conceal  vital  information  relevant  to  the  commission  of  a 
crime. 

I^t  ns  look  at  some  examples  of  conllict  between  individual  i-ights 
and  Jiewsmeji's  privilege. 

Cojisider  tlie  plight  of  the  judge  faced  with  a  . situation  wlierc  a 
newsman  knowingly  prints  material  in  clear  viohation  of  express 
limitations  on  publicity  ordered  by  llie  court  to  iuFiure  a  fair  trial. 
Here  the  issue  of  newsmen's  privilege  is  intcrtwijied  with  the  issue 
of  the  proper  restraints  on  publicity  surrounding  a  criminal  trial. 
There  must  be  a  balancing  of  the  first  amendment  right  of  the  pi'css 
and  the  sixth  amendment  ]-iglit  of  the  accu.scd  to  a  fair  triah 

In  another  context,  consider  the  f  rnistrations  of  a  community  unable 
to  obtain  corroboration  of  mi  verified  cluirges  in  a  newspaper  alleging 
public  corruption  or  graft.  Or  consider  the  even  greater  frustration 
of  a  connnunity,  convinced  of  the  corruption,  which  is  unable  to  obtaiji 
the  testimony  vital  to  conviction  of  the  corrupt  oflicehoklers. 

While  the  cfuestion  of  a  testimonial  privilege  for  newsmen  frequently 
arises  within  tlie  context  of  attempts  by  prosecutors  to  obtain  informa- 
tiojij  we  must  also  remember  tluit  sucli  a  privilege  may  have  a  great 
impact  oh  the  ability  of  a  defendant  to  pre[)arc  his  defcjise.  The  appli- 
cation of  a  newsmen's  privilege  statute  in  this  context  may  indeed 
violate  tlie  coinmand  of  the  sixtli  amendment  that  a  criminal  defendant 
is  entitled  to  compulsory  process  iji  liis  own  behalf,  part  of  the  riglit 
of  confrontation. 

The  inappropriateness,  even  danger,  of  creating  an  absolute  right 
of  secrecy  for  newsmen  takes  on  added  force  when  placed  in  juxta- 
position with  New  Tovh  Thnes  v.  SuUivan,  376  U.S.  254  (1964).  The 
doctrine  of  that  case,  and  subsequent  extensions  of  it,  goes  a  long  wa}'^ 
toward  removiiig  press  accountability  for  libelous  statements  concern- 
ing public  oHicials  generally.  Imagine  the  situation  of  an  aggrieved 
^public  official — Senator,  Congi'cssman,  Governor,  or  other — who  is 
egregiously  libeled  by  the  press,  thus  virtually  destroying  liis  public 
career.  In  a  resultant  libel  suit  against  t!io  ofl'ending  membei^  of  the 
press  the  aggrieved  public  ofiicial  may  attemx)t  to  recover — under  the 
severe  consti-aints  of  the  Nciv  York  Times  doctriiie— if  he  can  prove 
"that  the  statement  was  made  with  factual  malice' — that  is,  with 
knowledge  tliat  it  was  false  or  with  reckless  disregard  of  whether  it 
was  false  or  not/'  376  U.S.  at  270-80.  If  the  notes  of  tlie  offending 
jonrnalist  and  fellow  journalists  were  shielded  by  an  absolute  privilege 
law  (or  even  by  a  qualified  privilege  giving  full  press  secrecy  regard- 
ing civil  actions),  how  coidd  the  aggrieved  public  official  obtain  the 
evidence  needed  to  subject  the  pi*oss"e\-en  to  the  limited  acconiitability 
of  a  libel  suit? 

In  the  view  of  Mr.  Justice  Fortas,  dissenting  in  St  Amant  v. 
Thompson,  300  U.S.  731,  734  (1068),  the  .Vcio  York  Times  doctrine, 
even  without  the  added  force  of  a  shield  law,  had  been  extended  to  the 
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point  of  making  (lia  first  iniioiHliiuMif  a.  "slioiter  for  Iho.  cliaractor 
assassinator."  Ho  ox])osfulahnl  tliat  (lie  *'occu|)aHon  ot  i)ul>!ic  ofli-jr- 
liolclcjr  docs  not  foriVif  oiuvs  ni(.imlH'rsiii|)  in  Mio  liuniiui  I'aco.''  Plrnai'V 
|)owerj  that/  is.  power  wiMiout  acicountabiiity,  is  always  cliuigtM'ouri. 
wlicMuM.'  it  be  ot'  tlic  Ciovoi'innciit,  of  bi^-  l)usiness,  ot  bi<z'  labor,  or  of 
the  press. 

Rccognizin.i.^  Innvevci*,  that  compulsory  ])i'oc'oss  in  sonic  circum- 
stances niay  have  lui  inliibitiiiir  efl'o.ct  on  ("ho  ubility  ot  u  uewsu^an  to 
g(?t.]ici'  news,  the  l)d])a rf nu?nt  of:  Justice  does  TH)t  oi)pose,  in  pi'inciple.- 
Mm  search  for  .a  viable  formula  for  a  qualided  Jiowsnicn's ■])r'ivile,!i'c. 
We  siiare  tiie  conceiTi  of  those  wlio  engage  in  (hat  endeavor.  'Plie  Do- 
|>artinentj  liowever.  believes  tiiat  tlu^  successful  experience  under  tlie 
Attorney  General's  "Guidelines  for  Sub])oenas  to  the  News  Media" 
which  are  attached,  denionsti'ates  tluit  higislation  govei'ning  Fedei'al 
proceed! Jigs  is  iinnecessai-y  at  this  time. 

Tlie  guidelines  are  a  clear  statement  of  the  Dcpai'tment's  j)o]icy  of 
negotiation,  mediation,  and  restraint  in  tlie  area  of  subpenas  to  the 
pi 'ess. 

Under  tlie  guidelines,  the  Attorney  Trenei'al  will  not  au(:lioi'i;5e  a 
I'cquest  for  a  subpemi  nnh^ss  (1)  tlie  information  sought  is  essential 
to  a  successful  investigation  of  a  sei'ious  crime.  (2)  tlie  iuforination 
is  nnavailable  from  no]i-pr(>ss  sources,  and  (?>)  the  subj)ena  is  limited 
and  reasonable  in  time  and  sco])o.  esi^ecially  wlieii  unpublished  or  con- 
fidential infoi^mation  is  sought  and  first  amendment  rights  are  at 
stake. 

in  the  Bivn?:bur(/  case,  '.M'r.  Justice  AVhite,  speaking  ft)r  the  Court, 
referred  to  the  I>ej)a rtment's  guidelines  as  a.  seemingly  satisfactory 
solution  to  the  i)roblem  : 

''Thej'4des  are  ji  major  step  in  tlie  direction  petitioners  desire  to 
move.  They  may  p,rove  wiiolly  sutlicient  to  resolve  the  bidk  of  disagree- 
vnents  and  ('ontrnvei-sies  Ijetween  ))ress  and  Federal  ollicials.'^  -1-08' U.S. 
at  707.  This  indeed  has  been  the  case.  It  has  been  our  e.xper'ience  since 
the  guidelines-  were  aiuiouneed  in  August  •l.i)70.  tliat  the  vast  majority 
of  sitinitinns  of  potential  conllict  between  tlie  Department  and  tlu*  press 
have  l)eeii  satisfactorily  resolved  by  negotiation. 

'^^inco  August  1070.  the  Departn'ient  has  re(]uested  the  issuance  of 
sub])enas  to  newsmen  in  only  {?>  sitjiations.  "In  11  of  the  To  instances, 
the  uewsnien  agi'eed  to  testi i'y  or  to  produce  ih>'umeJits  but  preferred 
tlie  formal  issuance  of  a  sul.>))ena.  in  only  two  Situations  not  involving 
a  negotiated  agreement  did  the  Attoriiey  General,  on  request,  npjn'ove 
issuance  of  sub))(?nas.  The  Dej^ai'tment  has  denied  seven  requests  for 
issuance  of  subpenas  against  newsmen  because  of  noncompliance  witli 
the  guidelines. 

To  the  best  of  our  knowledge,  no  abuses  liave  occiiri'ed  regarding 
subpenas  autliorl:<ed  under. the  guidelines.  Do  not  the  interests  of  law 
enfoi'cement  ]n*edomiuate  o\'er  the  inr(U'ests  of  the  press  when  Gov(M'n- 
ineutseeks  a  newsman's  photo  of  an  alleged  incident  of  police  brutality 
or  a.  letter  sent  to  a  iiew.si)a]-)er  by  a  i)er.soii  who  claims  to  be  res])onsibfc 
for  tlie  bombing  of  a  Federal  bulUling^  In  neither  of  these  situations 
is  a  confidential  source  invoh'ed  nor  is  the  frt'e  flow  of  information  to 
the  ind)lic  impeded  in  any  way.  In  2  of  the  1/]  situations  in  which  sub- 
])enas  have  been  rerpiested  l)y  the  Depai'tment  against  newsmen  was  a 
coiifide!itial  source  iiivoh'cd,  and  in  both  of  these  situations  the  infor- 
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Illation  was  suppTu^d  on  tho  hasis  oT  an  a<iTocMn(Mit  with  (ho  n.cwsnian. 
1  liav(»  with  nu».  toilay  a  ilotaihHl  stahMntM)(.  sMniinari/^ino»  tiio  oxperionco, 
inul(?r  thi*  ,u'ni(l(»lin(»s.  whicii  1  will  oHVr  for  inrhision  ni  the  rcrord  of 
this  hiNn'in,u"at  (his  point. 

Wv  l))al:  Ihr  o-|iirl(»|ini\s  have*  surt'c.ssful I y  opvrahMl  at  [))(» 

prosoculni'ial  h»V(»l  to  alfo\'iato  any  IVidion  between  tl,e  press  and  the 
F(HhM'al  (Jovernuient  and  that  they  encompass,  hahuiee,  and  protoet 
the.  intei'(»sts  in  l)otJi  a  free  [)i'(»ss  and  the  fair  administration  of  jnstiee. 

It  shoidd  also  be  i-enuMnbered  tJiat  the  newsmen  is  accorded  judicial 
protection  ujulc?"(».\itsini;- law.  A  IIS.  dist?*i(*t  ('(nn't.  can  issnean  ai)j)ro- 
priate  protective  order  on  a  motion  to  (piasb  a  subpena  if  a  o-rand  jni'y 
investi,i>'atioii  is  not  bein^-  condncted  in  ,t>'ood  faith  or  if  it  improperly 
interferes  with  first  amendment  ri^rhts.  As  Mv,  rliisl  ice  Towell.  concair- 
rinir  ill  thc^  /hwkihurf/  case,  said: 

Tlu»  ni^siM-li'dl-lJiiiu  tj>  pri\*n<';;o  .should  In*  Jud^icd  on  its  fiUits  h.v  the  strn<iM.t?  oL' 
a  |>iM)|n?r  Imlance  lKM\v(H?n  I'rrtMloiii  of  the  presj;  t\\u\  tlio  ol)lif;jUioii  nil  ('ili/.ens 
!(►  irive  rclcvjuit  tcstimnny  willi  rosiu'Cl".  tii  crimiunl  (MUiduot. 

Ill  .slKH't,  tlio  (MHirts  will  bo  sivailahlo  to  newsmen  niulor  eirounisianoo.s  wliero 
lo,L;niiii.'ite  First:  Anu'iidinenf.  iiilori;sl:s  nMiuiro  proloL-l ion."  -I OS  l^S.  at. 7.10. 

We.  also  cannot  iiniorc  the  cllect  of  a  junvsiiieirs  priviloijre  in  the 
context  of  civil  liti^-atioiu  Mere  a<i*ain  the  courts  are  capable  of  pro- 
tecting tlie.  iiiter(\sts  of  the  |)ross.  In  lUt.ker  v.  F  (0  F  I'inuusf nient.  W 
U.S.l!rAV.  -!:UT  (:^d  (;ir.  l.)cc.  l,  \\rr>).  for  example,  the  second  circuit 
last  .December  held  that  in  a  ci\'il  case,  absent  an  overriding;-  an  com[)el- 
lino-  n(«Gd  for  disclosure,  tlu^  i>re.feri'ed  freedom  of  th(*,  lii'sf  amendment 
and  the  closely  related  ii  He  rest  of  tiie  i>ni)lic  in  noiidiselosni'e  of  a  jour- 
nalist's coniidciitial  sources  outwtiigh  the  pul>lic  and  ])i'ivate  interest  in 
(compelled  testimony.  That  hohrniji^'  was  iimde,  I  uiia'ht  add,  in  a  (*ase 
which  the.  part  see.kinii;-  iiiforiiiat.ion  were  black  plaint-iils  in  a  claim  of 
bioekbustin<»'  in  Oliicau'o  aaainst  rcaltoi's,  in  this  instance  the  (•ourt, 
let's  say,  i)a lanced  t  he- civil  liberties'  interest  iindei'  the  iii'st  amend meiit. 


civil  i'ia-|its  interest,  and  the  hittei*  was  forced  to  yield  in  a  suit  foi'  a 
rulin»j:  ao'ainst  discrimination. 

]n  smmiiary.  we  oppose  an  ai>soiiite  privile_u"e  because  it  would  not 
even  attempt  to  balance  the  eom[)eting*  and  leg-itimate  interest  in  open 
disclosni'e,  so  \*ital  to  the  public,  the  o-ovcM-nment,  tJie  criminal  defend- 
ant, and  otIiei'S.  ao-iiust  the  blanket  claim  of  t.otal  press  secrecy.  AVe 
also  l)elieve  that  (inaliiied  privilege  legislation  is  nniiecessary  and  per- 
il tips  unwise  at  this  time  for  .several  reasons. 

First,  the  Depai'tuiciit  of  dn.stice  guidelines  and  the  protective  nieas- 
Ui'es  available  in  the  Kedei^al  courts  apjutar  to  be  sullicient  to  protect 
the  legitimate  interests  of  the  pi'ess.  Second,  the  deiinition  and  scope 
of  a.  (pialiruul  ])rivilege  has  not  yet  been  satisfactorily  resolved  and 
])vescnts  diilicult  problems  of  inclusion  and  exclusion  that  may  give 
I'ise  to  litigation  and  problems  of  judicial  administi'ntion.  Third,  it  is 
doubtful  whctliei-  a  statute  providing  a  qualified  privilege  would  have 
any  additional  cifect,  not  already  accomplished  by  the  guidelines,  in 
insuring  the  free  (low  of  confidential  infoi'ination  to  the  j)i"ess. 

In  simnnai-y,  we  oi)pose  an  absolute  privilege  because  it  would  not 
e\-en  attempt  to  balance  tlie  competii\g  and  legitimate  interest  in  open 
disclosni'e,  so  vital  to  the  public,  the  government,  tlie  criminal  defend- 
ant, and  othei'S,  against  the  blanket  claim  of  total  press  secrecy.  We  also 


iK'iit'Vi'.  tlijil  ))i'i\-il«\i:v  Ic/^'isImIIom  is  iniiKH'cssjii'y  iiiiil 

iiiiwisc  III  ihis  liiiu'  lorMMHM'jil  n'asons: 

I^'irsl,  tlui  I)i'|)iir(ni(M»l»  (^i'  #)nsru:i!  «i:niih'rmi"^  niul  (lie  pi'oli'divi* 
im'jisiii'i's  iivjjilM))lo  ill  [lie  ImuIimviI  courts  «|>[h'.'II'  to  Ik*  .sulIii'iiMil.  to 
protect  tlu!  lc«>'itiinnti)  iiiliM'cstsor  llic  press.  SocoimI,  tlic  (Icllnitioii  and 
.scope  of  a  (iUMlilleil  |)rivllc<.^e  has  not  .vet  been  ontislaclorily  i'esolvi»il 
nnd  pi'esojits  /lillicolt;  prohleiiis  oT  iiichision  nml  e.\t:liisioii  that  iiiav 
i>'ive  rise  to  lit  i.v.'it  ion  and  ])rol)Ienis  ol'  judicial  a<lnrniist rat  ion,  'riiii-u. 
it  is  douhtfid  \vli(;tliei'a  statutes  ])rovidiii<i:  a  (lualilii'd  priviieire  would 
l)a\*e  nuy  additional  i»llVcf.  not  alrcailv  ncconi])lished  In*  the  iifnidi'lines, 
in  insnrin.u  tlie  fre<>.  How  ol'  conlidcntial  inrorniat io)i  to  the  press. 

The  lM'csi(lent,  in  a  letter  of  Xoveniher  -1.  li^rJ,  to  Mr.  Ivuhert 
Ficl)enl)(»re,  cliaii'inan  of  the  Freedom  f)r  In foi'innt ion  Connnittee  ol' 
th(».  AiniM-ican  Society  ol' NiMVspa per  Kditors.  snid  that  he  woidd  ivcon- 
siller  his  position  on  the  need  lor  Ke<leral  leuishition  "|s|ho\dd  \\ 
ever  he{?()nie  apparent  that  the  Federnl  *>-iudelines  tail  to  maintain  a 
p*)*o])er  halnnee  between  the  newsmen's  privileires  and  Ids  responsi- 
l>ilities  of  citizenship  .  .  .**  Such  leti'islatiou  sliouhl  In',  ndopted,  we 
I'eel.  only  a  I'ter  the  necessity  lor  it  heconies apparent. 

The  Department  ol'  Justice  would  in  any  evei^t  <'outiuue  to  ojipose 
Federal  le<rislatiou  tliat  would  create  a  testinionhil  privile<j;e  for  news- 
lucn  which  wouUl  he  hindin<jj  on  State  proceediu.u's.  As  a  nnittcr  ol' 
policy,  it  would  be  luiwisc  lor  Conj;ress  to  hamstring  tlie  states  in 
the  operation  ol'  their  own  judicial,  administrative,  and  leirislative 
proceedino's — an  aren  that  lias  traditionally  and  properly  boon  left  to 
their  control.  Winlo  I  woidd  uro;o  every  state  attorney  *z;eneral  to 
establish  policies  and  procedures  for  iiis  state  sin^iiur  to  the  giude- 
liues  o('  the  Departn^cnt  of  Justice,  I  do  not  think  such  requircnients 
sliould  be  mandated  by  a  Federal  statute. 

I  realize  that  it  is.  tempting;  to  impose  a  uniform  standard.  But  we 
must  not  forget  that  we  have  chosen  a  federal  system.  Kospect  for 
federalism  requires  rcs])ect  for  state  policy  in  balancing  the  interests 
of  the  adnnni.stration  of  justice  and  of  the  press,  and  requires  ii  tole/'- 
anee  of  proccdiu'al  diversity.  Virtue  of  experimentation  is  particu- 
larly compelling  here  where  changes  are  sought  in  a  complex  area 
W'hich  involves  a  number  of  ancillary  societal  issues  and  di/licnlt  prob- 
lems of  definition.  If  a  state  errs  in  its  judgment,  the  danger  that 
i-esidts  is  confined.  If  Congress  errs,  and  its  standards  are  exclusive,  the 
danger  will  pervade  the  entire  Nation. 

It  should  be  renienibered  that  uewsn^en's  privilege  is  essentially  a 
question  of  evidentiary  procedure.  To  our  knowledge,  Congress  has 
never  attempted  to  legislate  genei'nl  rules  of  civil  or  criminal  pi'occ- 
dure,  or  genci-al  rules  of  evidence,  for  the  states,  nor  has  it  attempted, 
to  impo.se  Federal  administrative  procedure  on  State  government.. 
Sncli  mattei'S  have  traditiomiUy  and  properly  been  left  to  the  iii- 
dividual  state.  It  is  true"  that  in  order  to  make  congressiomil  witnesses, 
more  cooperative  Congriiss  may  innnunize  them  again.st  state  prosecu- 
tion, bnt  thnt  is  simply  a  conventional  use  of  traditional  Federal 
su])renuu;y  jn'inciple  to  protect  legitimate  Federal  interests — Adams 

Legislation  injposiug  a  testimoiial  ])rivilegc  on  the  states  is  likely 
to  pose  ))roblems  of  comity  hetw*een  Fedei'al  ami  state  courts  and  to 
strain  tlieir  delicate  interrelationship.  Questions  are  bound  to  arise 
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(•(Micorniii'^^  (he  role  of  (lio  FedcM'al  coiirls  in  siipcrvisiiio*  (he  julmiiiis- 
li'nlion  and  iM)l\)i'r'iMni'nl  of  ii  Fi»il(M*nl  pi'ivilugo  law  by  (lui  slalt'S.  Do 
J )ro('('0( liners  in  slalp  t'onrl.s  jn^'oh-i/i/i»*  u(Mv.sni(»/i's  ])nvjk'<^ai  raisu  a 
i|iu»stio)i  of  a  fetlonilly  pi'oleetod  *'rivi!  riglU/'  lliat  M*ai*ninls  roiwovai 
to  a  F(»(lL»nil  court  s  Cuti  a  Fodo.nil  court  c'O join  a  state  jiulitiiul  or 
lo<rislativc  prooeeclin^  involving  newsnieirs  privilt'^*(»,  or  can  a  1'\m]- 
oi*aI  rowvt  (\\n\H\\  a  sluto  snbpona?  If  {\ni  prottiction  of  a  iicwsnK^n'S 
pi'ivil(»i:c  is  prcjniscfl  on  a  consHlulional  riylifc  as  df^^'ncd  hy  (.'ooiiiu^s, 
IS  a  stale  jud/xc  qv  Icn^islalor  civilly  liable  under  A'2  IJ.S.C.  VJSo  for 
deprivation  of  a  ri^^lit  under  color  of  law  whoii  lio  issues  a  Jsubpena  to 
a  newsiuiui?  Sneli  questions  are  inevitably  raised  by  le^'islatiou  iu 
t  his  area. 

As  a  inattiM*  of  ennsliliiliojia)  law.  Fede?*al  le£i;isla( iou  (o  create  a 
iieNvsnien's  i,)rivile;,^e  applicable^  to  state  eouits  anil  procrciodings  would 
stretch  tho  2)ow(»rs  of  Uonjrress  under  article  I  of  the  Constitntion  to, 
if  not  beyond.  I  heir  limits.  I  assume  that  one  coustitutioual  basis  on 
^vliieli  such  leirislalion  niiijfht.  Im  premised  is  the  commerce  clause  (art. 
I,  sec.  8,  cb  *\).  The  news  media,  it  could  be  u?*gucd.  are  instrumen- 
talities of  inter.^tate  couuuerce;  Con<j:ress  can  prev(U\t  states  I'roui 
imposiui;  unreasonable  burdens  on  the  instrumeutalitios  of  conunerce; 
state  subpenas  of  uew.smen  are  an  unrea.sonable  burden;  and  t.herefoi'O 
Congress  can  rea'ulate  state  subpoiuis  of  newsnum.  On  close  e.\a  mi  na- 
tion, however,  we  think  this  )'easonii)iif  is  of  questionable  relial)j1it:y. 

Before  ('ou<rrcss,  on  the  basis  of  the  comu^crce  claiisc,  can  restrict 
the.  tenth-amendmeiit-protected  subpenu  powTr  of  State  courts  and 
leirislatures.  it  nuist  nuil<(*  some  determination  that  the  subpeua  is  such 
a  grave  l)ui"don  on  interstate  counnerce  as  to  necessitate  the  restriction 
on  the  States.  Tlie  covoraiife  of  tlie  connuerce  clause  as  it  volutes  to  tiic 
ability  of  Con^jjress  to  legislate  has  been  traditionally  interpreted  ))y 
the  S\ipveme  Court  in  tbe  urea  of  tbc  ability  of  the  Coi^gress  to  regiv- 
latc  the  business  activities  of  the  press.  Tbe  Court  has  reached  the 
conclusion  that  the  news  business  is  in  intei-state  commerce  for  tlic  pur- 
poses of  beinir  held  subject  to  c(?rtain  fypes  of  Federal  regulatioii  of 
general  business;  for  example,  the  National  Labor  Eelatious  Act  and 
the  antitrust  laAvs.  Associated  Press  \.  National  Labor  Relations 
Hoard,  supra.  See,  e.g.,  Associated  Press  v.  United  States,  o2C  U.S.  1 
( 1945) .  In  tbe  area  of  newsmen's  privilege.  Congress  would  be.  attempt- 
ing to  regidate  the  very  fmicfcioniiig  of  State  governme?it  in  tlie  name 
of  protecting  tbc  interstate  aspects  of  the  media.  Presumably  this 
necessitates  a  finding  that  the  functioning  of  State  courts  and  Icgis- 
latuitis  unduly  restricts  the  ability  of  the  media  to  gat-.ber  news  on  an 
•intei-state  basis,  by  virtue  of  State-issued  subpenas.  But  as  the  Court 
lu^tcd  in  Branzhttvff : 

[t]he  cvideiicL*  fails  to  acnibastrale  that  thoro  woiihl  V»o  n  sigrifioaiit  con- 
striction of  the  flow  of  news  to  tho  puhUc  if  this  Court  ronflirms  tl  v!  prior  ooin- 
jiioa-h'iw  and  cons'titutionnl  rulo  rojrarding  the  te.stiinonial  obUgatioiis  of  nows- 
laoa.  ^K)S1J.S.  atdlKl 

If  Fe.leral  legislation  premised  on  tlie  couuiierce  clause  is  ope?j  to 
question,  it  niiglit  be  argued  that  sneb  legislation  could  be  i)remised  on 
section  5  of  the  14tli  auieudment  as  iiuplementiug  the  due  process 
clause  of  that  amejidment.  Wiiile  Kat,zenhach  v.  Morgan^  ;>S4  U.S.  (>4l5 
651  (1900),  suggests  !:Iuit  the  power  of  Congress  to  implement  the 
equal  protection  clause  of  the  14t}i  amendmejit  is  very  broad,  in  the 
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h\{vv  riiric.  Onu/o/}  \\  MUrlh'JL  ^W  I'.S.  ]JlJ  {11)70),  iinlic.'Hcs  i(; 
is  not  niiliniit(MK 

nssoi't;  tliMt.  Coti^Tt'Ss  Ijms  I  he  i)<)\viM'  to  Icii'ishUc  Ji  iu'\v.siiiMn\s 
l)ri\'il(\ii'o  }jiii(lin;x  fHi  (he  Stjilos  uiuicr  scitlioii  r»  nii  impliMniMilalioii 
ul'  llu'.  \  proia'ss  vluiisc  is  to  set  tln^  sta^v  "lo  si  rip  l!u'  8l;il\'S  of  llu'ir 
power  ''''  to  o'ovorn  t  Iumiksi»I\  (\s/*  (o  use  (  he  words  of  M  J'.  J iwl 
lUjirk  in  t  hat  cMsi',  -100  ILS.  al.  li^7.  Tlu'  ^i-iiaraiitcc  of  lilV,  liluTt  \\  and 
])i'opi'n\'  duo  ])ro('(\ss  claiisi\  (Miroiu])assi'S  Ww.  oiiliro  fiidd  of  huinaii 
{icli\'ily  .'uul  thus  oT  jHjfcfilial  K'^rishdivc  at'tioii.  Any  ride  of  evidciKv 
ccnild  be.  dctiMMiiiiuHl  by  Coii'i'ivs.s  h)  iiiipinii'c  on  iiial  I'Miarantec.  Ar- 
rordin.u'ly.  nndor  tliifi  ihcoi'v.  thoi'e  woidd  exist  a  basis  for  ('OJ);:'res- 
sioiial  action  to  (!uact'  leiiishition  snpei'SiMlinu*  every  State  ruK*  (d' evi- 
d(>iiee.  Certainly  section  f)  should  not.  read  to  eonl'er  siirh  [)ower  on 
Con^jfress  ff)r  snch  n  r(»adiii.i>'  woidd  contraN'e/u*  the  prinei[)k'  ot  fedc  • 
alisni,  the  vial)ility  of  which  the  Constitution  was  eouscionsly  nu-aut 
10  maintain.  That  lu/Kcc/t/x/rh  \\  ,\/ o /•</(/ n  may  ha\'e  \wv\\  the  hi,n']) 
water  mark  of.  an  ex])ansive  interpretation  of  coniiressional  ])owers  nl* 
s(!ction  Ti  has  been  recooni/.cd  by  Mr.  »!\istice  Stewart,  joined  by  the 
Chief  Jnstice  and  .Mr.  Justice  Hlacl<nian  :  **71iat  case,  as  /  now  rea<l  it- 
gave  couiti "S^sioiiai  power  under  section  0  the  furthest  possible  leiiiti- 
mat:e  i-eadi.''  Oregon,  v.  MilchelL  -100  I'.S.  11:^.  (1!)70)  (Si'])aran' 
oi)i/n()n). 

The  l)e))artment  of  f)\istice  recoo-uizes  the  h\u'itimave  interests  of  ibe 
l)rcss  in  <.,^atherinu'  news  and  }>roVectin_u'  contidential  sources.  \\\*  un- 
derstauil  tlu  conce)*Ji  of  those  who  n.re  pr()[)osini:'  leiiislation  l*^  I'reatc 
a  qnalilied  testinmuial  pri\'ilci5>.  but  \V(»  are  also  udndful  of  the 
cuities  i?t  draftiiiji*  :ui(l  adnnnistering  such  leii'islatiou.  A\'e  b(di(^\-i'  that: 
the  successful  ONperiencc  under  the  Depart nieut's  uiidtdines  for  Sul)- 
p(»nas  to  the.  News  ^lodia'*  dcinr)iistrates  that  such  ic::is)atic)?i  is  un- 
i^ecossary  at  this  tin^c.  The  Department,  therefore,  opposes  the  euaci- 
mcnt  of  an,  al)sobito  privile<>v  bill;  that  is*  an  absolute  j)ress  secivcy 
bilh  because  it  would  Sacrifice?,  in  ev(M*y  instance  the  search  for  trntli 
in  judicial  and  le;^'islative  proce(»diu.u'S  to  the  interest  of  the  i>ress.  For 
the  reasons  just  discussed,  we  also  (^pj)ose  any  Federal  le.i>'islarion  tliat 
would  create  a.  Jiewsman's  privileii'C  ai)])licable  to  State  pr()ceedinjL:'S.  I 
can  assni'o  you  that  tb.e  ])e])artnumt  will  cojWume  its  policy  of  re- 
straint and  ne,i»*otiation  in  the  area  of  subpenas  to  newsnuM\.  .V  r«.*<)uest 
foi*  a  sub[:>eua  will  be  antborixed  by  the  Department  rudv  in  tho.se 
instances  wIum'o  the  conditions  of  the  .i>'ni(l(dines  are  met  and  wliere  the 
information  is  essential  to  the  successfid  in\'estigation  and  prosectn- 
tiou  of  a  serious  Federal  crime.  1  am  conlideut  that  an  acconnuodatiou 
of  tb(^  son^etimes  coidlictini!:  interests  of  a  f?*i>e  and  ell'ective  juvss  on 
the.  one  hand  and  on  the  otlKM-  the  fair  and  olVectiN-e  administration  of 
justice  can  be  achieved  by  pled<rin<i:  ourselves  to  an  atmos[)h(U"(»  of 
i!0<rotiatiou  and  I'esti'ainf,  in  order  that  the  l)asic  values  of  a  fr(M»  press 
and  a  free  society  may  be  served. 

V/e  thank  you.  IMr.  Chairman. 

Senator  Kuvix.  1  would  assure  you  1  would  not  invoko  /r//,'.;^/J>//c7/ 
or  MioJidl  \\  Orec/oti.  to  sustain  any  }>vopositinn.  i  think  botn  of  tbeni 
]ia>^c  conclusions  which  are  not  warranted  by  the  Constitution.  Despite 
my  respetit  for  the  Supreme  Court,  T  tididv  both  of  those  decisions 
are  absurd. 
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I  urn  o'Ijk]  i(-  lias  been  licld  (  lint  t  he  i'jicl  I  hat"  (  he  hiwyei'  ilisagrees 
Avi(  h.  the  Coiii't",  is  nut  ■.  idejieo  th;it  (lie  hiwyer  lacks  testijiioiiial 
c:i)){icity. 

J)oes  Jiot  aj)y  tesliinoiiial  privilege  iiii])e(le  the  seareh  .['oi'  truth? 

Mr.  Dixox.  Yi\Sj  it  h  a  detrinieiit  in  the  seai'ch  for  truth. 

Senator  Euvjx.  The  sixth  anieiiihneut  which  <ii.es,us  tJie  right  to 
obta.ii\  tlic  attendance  0.1:  witnesses  and  the  riglit  to  be  coni'ronted  by 
])i.s  accuser  does  not  pi*event  eilher  CoJigj'(\s.s  or  the  .Stal.cs  fvoni  c.St 
tablishing  pi-ivih'^ges.  does  it? 

IM'r.  Di.xox.  1:1'  1  uiukM'Stand  the(|nestJon  correctly^  we  have  the  si.xtb 
/iniendmentj  aiid  the  sixth  anienthueut  guai-antees  access  by  a.  de- 
fondant  to  iirl'orination. 

Senatoi-  Kuvix.  i^>ut  it  doesn't  prevent  Congress  or  the  States  Ironi 
(?s(-ablishing  i)ri\'ih'ges  against  disclosure  ol;  testiinoJiy  iji  eertn'.i 
eircunistajices^ 

^fr.  Dixox.  TJjo  plii'asc  "cej-tain  cii'cuinstances''  is  one  .1  would  agi'ee. 
with. 

Senator  Euvix.  Vor  example,  don't  the  courts  hoh1  that  tiie  I'ights 
gi\'cu  to  an  accused  by  the  sixth  amend nient  does  not  invalidate  a 
state  law,  which  establishes  the  lawyer-client  relationship? 

Mr.  Dixox.  That  is  my  nndcn-standijjg,  but  the  clieiit  may  wai\'e  the 
p  r i  \'  i  1  ege ;  h e  nee  i  t  i  s  n  ot  aksol  u  te . 

Senator  Kiivix.  And,  also,  it  docs'  not  invalidate  a  stal:c  law  which 
recognizes  the  confidentiality  of  connnunication  betv/een  husband  and 
wife.  . 

IMr.  Dixox.  ^fv  nndeistanding  is  that  there  are  sojue  exceptions  to 
that  pri\-ilegc.  It  is  not  an  absolute  but  it  is  a  strong  privilege  wliere 
the  comnnmicatioji  at  issne  was  givcji  in  conlidence.  Newsmen  seek  a 
right  of  silence  even  wlien  fclierc  is  no  confidential  communication. 

Se.Jiator  En\'ix.  And,  also,  the  physician-patient  priwilege  is  not  iji- 
validated  by  the  sixth  amendment. 

^fr.  Dixox.  There,  agaii^  my  imderstanding  is  that  ].)l\ysic.iai^s  may 
l)e  required,  despite  the  prlvilcgej  to  report  gunshot  wounds,  report 
Iv'PiOwledge  of  disease  that  is  co?mininicub]e.  Again,  it  is  a  strojig  privi- 
lege hut  Jiot  absolute. 

Senatoi'  Euvix.  That  is  beeanse  the  law  of  (he  state  doesn't  make  it 
absolute,  not  beeanse  the  sixth  amendjnent  makes  it  less  ab.solntc. 

^[r.  Drxox.  Well,  we  always  have  to  put  the  constitutional  plirases 
and  clauses  in  the  context  of  the  courts'  construction,  and  there  arc 
vei'v  few  constitutional  clauses  that  are  absohites  in  all  instances. 

Senator  Envix.  Now.  according  to  the  recent  statenient  of  the  White 
House,  tha  sixtli  amendment  doesn't-  invalidate  what  the  White  House, 
calls  ''Executive  Privilege'- :  does  it? 

Mr.  Dixox*.  There  we  bring  in  the  sepaj'at  ^^.n  of  powers  and  balance 
the  matter  out.  The  precise  issue  has  not  arisen. 

Senator  Euvix.  W(dl,  the  thing  is,  legislative  bodies  have  the  right  to 
establish  7'nlcs  of  c\'idence ;  dori  they  ? 

]Mr.  DixoN'^.  That  is  certainly  true,  within  constitutional  limits. 

Senator  Envix\  One  of  the  fundamental  rules  of  evidence  is  tJint 
liearsay  evidence  is  ordinarily  not  adjuissible  in  court. 

Mr.  Drxox.  Pardon  me? 

Senator  Envix.  I  say  one  of  the  fnndameuta]  rules  of  evidence  is 
that  a  witness  must  be  able  to  depose  to  matters  within  his  personal 


knowledge  juid  lio  cannot  be  perniiUod  to  (ell  Avliat  rests  upon  tlic 
aiithoi'it.y  0 1'  another  what  was  liearsay  ? 

Mr.  Di.xoNT.  That  is  correct  for  courts.  Grand  iurv  rules  arc  more 
nexi])le.  /  ' 

Senator  Envix.  Welh  the  truth  oC  it  is  almost  everything  that  a 
nowsnnui  knows,  as  a  general  rule,  is  hearsay;  isn't  it? 

Mr.  ])i.\'o.v.  Some  could  bo  liearsay,  some  could  be  eye  Avitness  evi- 
d(Mice  Of  direct  conversations. 

Senator  Euvix.  Is  it  fair  to  grab  a  newsman  out  gathering  news  Avho 
sees  a  criuie  counnitted  ? 

AFr.  Di.xox.  Indeed,  we  could  say  that  is  an  example  of  i;he  com'ts' 
autliority,  outside  the  hears^ay  concepts  to  presei've  their  own  powers 
to  o'cit  at  the  truth. 

Senator  Euvi.v.  I  think  where  the  greatest  complaint  of  newsmen 
comes  in  is  the  fact  they  are  so  ol'ten  subpenaed  before  grand  juries 
with  little  or  jio  justification.  The  newsmen  are  opposed  to  these  as 
beiug"Hshingexpedi  lions." 

Mr.  Di.xox.  That  does  hapjDen,  but  courts  can  control  grand  juries. 

Semitor  Euvjx.  The  fact  is,  that  a  grand  jury  was  originally  sup- 
posed to  be  a  judicial  body  tluit  stood  between  the  citizen  and 
tim  government/and  passed  on  the  question  of  Avhetlier  it  wiis  a  jn*oper 
case  to  be  heard  l)y  a  court.  Now  the  grand  jury  lias  been  converted  to 
the  prosecutorial  arm  ol"  the  government  in  some  cases. 

Mr,  Dixox.  It  luis  sonic  in\'estigatory  powers  in  its  own  right  as  far 
as  pul^lic  ollicials  are  concerned. 

Senator  Euvix.  I  agree  with  yon  that  no  person  should  be  excused 
from  testifying  to  a  ci'ime  which  is  committed  in  liis  presence.  I  have 
a  bill  which  expi'essly  states  that  to  be  the  obligation  of  a  newsman, 
just  like  everybody  else.  My  bill  is  a  very  narrow  bill  and  it  is  an  ab- 
solute bill.  It  says  that  a  newsman  shall  not  be  compelled  to  disclose 
the  identity  of  any  person  from  whom  he  receives  infornuition  if  he 
lias  given  the  informant  a  contemporaneous  assurance  that  he  will  not 
•  disclose  his  identity. 

What  is  the  objection  to  that,  since  it  is  followed  by  a  provision  that 
it  shall  not  excuse  a  newsman  from  testifying  to  the  identity  of  any 
person  who  commits  a  crime  in  his  presence? 

Mr.  Dixox.  I  do  not  believe  we  liave  strong  objection  to  that  portion 
of  your  bill.  Indeed  it  seems  to  be  in  accord  with,  on  that  point,  the 
Bvanzlmrg  case  itself.  Tliere  a  reporter  was  involved  in  a.  situation  of 
being  an  cycwitnass  to  mixing  drugs  and  clianging  drugs  from  one 
form  to  anotlier  and  a  sejisc  in  its  own  riglit 

Senator  Eimx.  I  have  no  quavi-cl  with  the  holding  in  the  Bramhurg 
case,  where  the  reporter  was  required  to  testify  because  he  actually  saw 
people  committing  a  crime.  I  don't  tliink  thez-e  is  any  more  excuse  for 
excusing  a  hcAvsinan  from  testifv'ii"^g  to  a  crime  than  it  is  to  excuse  you 
01*  myself  or  anybody  else. 

M\\  Dixox.  I  would  agree  with  that, sir. 

Senator  Envix.  Tlie  fact  that  the  people  who  connnitted  fclie  crime 
invited  the  reporter  to  come  as  a  witness  to  the  crime,  ought  not  to 
hamper  their  iDrosecution.  However,  it  might  entitle  them  to  a  verdict 
of  not  guilty  on  the  grounds  of  mental  insanity. 

Now,  the  only  other  piMvilege  that  I  liave  set  out  in  my  bill  is  that 
a  newsman  or  aiiy  person  having  the  custody  or  control  of  nnpnbli&hed 
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inforinafion,  shnll  not  Ijc  coiupc^llcfl  (:o  disclost^  if.  I  define  inipublishctl 
iiil'ormatio]!  to  be  wuy  note  or  iiUMnorandinii  or  picture  or  iieg'ative  or 
tape  or  rocordiiig.or  other  record  made  by  tJic  newsman  while  lie  is  en- 
gaged in  his  occupation  and  ^vhich  has  never  been  published  by  any 
means  ot*  communication.  I  think  that  it  is  important  to  pi'otcct  a 
iicM'sman  th(vre  because  the  district  attorney's  and  any  coni^'t'cssional 
committee  arc  iVcquantly  inclined  to  issue  subpejias  re(|uiring  news- 
men to  produce  a  M'hole  lot  of:  unpublished  in  rormation  of  that  mitnre. 

Mr.  Dixon.  Well,  on  that  point.  Mr.  Chairman,  their  views  seem  to 
be  very  close  to  one  part  of  our  guidelines  where  the  guidelines  say 
great  caution  is  to  be  exercised  in  requesting  subpena  authorization 
by  tlic  Attorney  General.  We  op.pose  the  absolute  concept,  but  wo  are 
sensitive  to  the  fundauientiiLprivilcge. 

Scmitor  Eimx.  If  a  I'ight  is  not  absolute,  it  is  nonexistent,  re«a]]y, 
in  my  judgment. 

Mr.  DixoN".  Well,  that  is  a  ver}^  appealing  statement.  All  I  can  say 
as  to  that  is  t])at  tlie  definitioii  of  ii  right  is  crucial  at  the  outset, 
and  one  thing  defined  a  certain  way  once  becomes  conclusive.  Wo 
do  not  think  we  should  create  an  absolute  newsmen's  privilege,  on 
acro.ss-the-board  basis.  I  recall  along  that  line,  an  aiticlc  in  the  CJtali 
L(V}b  Review  by  Dean  GriswokL  a  speech  lie  gave  at  tJic  Utah  Law 
School  dedication  back  in  l%2j  as  I  rccallj  wliich  the  title  was,  "Ab- 
sohite  in  the  Dark."  We  liad  a  cei-tain  warnhig  in  that  article  i^egard- 
ing  what  he  felt  was  an  vuiqualified  overly  broad  expansion  of  some 
constitutional  clauses  b3^  fclie  courts. 

The  question,  I  think,  is  one  of  definition.  Most  of  us  agi'ee  on 
something  ])recise  that  can  be  conclusive,  and  perhaps  wo  can  state 
it  is  nu  absolute.  For  exam])le,  in  tlie  area  of  the  fifth  amendment,  the 
pc]'.son  properly  pleads  the  fifth  amendment,  and  if  there  is  no  im- 
munity statute  available,  then  it  is  absolute.  But  the  fifth,  per  so,  does 
not  confer  an  absolute  right  of  silence. 

Senator  EinTO.  Well,  of  coui'se,  the  immunity  statute  says  that,  in 
effect,  when  a  man  testifies  in  obedience  to  the  imnumity  statute,  he 
doesn't  incrimimxte  himself  because  he  can't  be  prosecuted  for  the 
crinie  that  he  confesses. 

Mr.  Drxo::^.  The  statute  must  be  broad  regarding  incrimination,  and 
then  testimony  can  be  compelled. 

Senator  Euvin.  Of  course, .the  immunity  statute  eliminates  the  very 
reason  why  the  .self-incrimination  clause  was  established,  as  I  see  it. 

I  am  not  absolute,  generally  speaking,  but  I  think  if  you  gi^^e  a  mair 
a  riglit  or  privilege,  you  bettei*  malce  it  absolute  or  it  will  be  wliittled 
away.  I  can't  see  lioM^  the  law^^er-client  privilege  woidd  be  of  ^^aluo 
if  it  eonld  be  whittled  away. 

Now,  a  few  weeks  ago,*!  would  have  endorsed  everything  yon  said 
about  the  lack  of  ^visdom  in  legislating  for  the  state.  There  is,  in  the 
petition  you  cite  there,  Adams  v.  Maryland^  it  says  no  court  shall 
inquii'C  as  to  wliat  the  witness  testificid  before  a  co]in:Vessional  commit- 
tee. That  was  the  general  law  and  the  Court  held  it  was  ^^alid  in  the 
Adams  case.  The  State  of  Mai-yland  couldn't  u.se  the  statements  that 
the  witness  Iiad  made  before  the  congressional  committee. 

I  have  a  little  trouble  with  the  guidelines  because  the  guidelines  of 
the  Attorney  Genei  al  ai'c  not  binding  on  juiybody  or  anything  except 
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tlic  people  wlio  nre  subjoei  lo  his  ollice  tluit  is.  the  U.S.  jittor'neys.  Isn't 
tliattnie? 

Mr.  Dixox.  They  tlo  npply  to  all  De])artinent  of  Justice  subpona 
matters  either  as  plaiittill'  or  deCondant,  and  eivil  or  criminal,  too. 

Senator  Er^vix.  Hut-  they  doji't  a])ply  to  tlie  state  courts  or  civil 
actions? 

Ml*.  Dixox.  They  would  api)ly  to  a  civil  action  inside  the  Depart- 
ment of  Justice  like  a  civil  antitrust  suit. 

Senator  Eiivix.  But  not  civil  actions  broua'ht  by  third  persons  or  citi- 
zens, oenorally? 

Mr.  Dixox,  No. 

Senator  Kkvin.  Of  course,  they  ai'e  not  bindiuji'  on  the  states. 

jNTow,  didn't  the  Supi'cnie  Court  hold  in  the  Associated  Press  ca?^e 
that  the  Associated  Press,  wliich  was  eniroged  in  sending  iufoi'mation 
across  state  lines,  was  en<>:a<i'ed  in  inter.state  coniniercej  and  in  refusin<»* 
to  service  certaifi  press  associations  that  the  Associated  Press  was  vi- 
olating the  antitrust  laws  which  are  based  solely  upon  the  Interstate 
Commerce  Claused 

Mr.  Dixox.  Yes. 

Senator  p^uvix.  So  the  Interstate  Commerce  Clause  gives  Congi'css 
the  ])ower  to  regulate  the  reniovement  of  pei*sons  and  goods  and  com- 
munications fj'om  acjms state  lines-,  doesn't  it? 

Mr.  Dixox.  Yes,  it  certa  inly  does. 

Senator  Ervix.  And  it  can  undoubtedly.  The  communication  of  news 
and  ideas  by  the  media  of  the  ])ress  across  .state  lines  is  ojie  of  the 
b i  ggest  i  u  t e  rst a  t  e  b u  s i  n  e.sses  i  n  t h  i  s  cou  n  t ry ,  i  sn ' t  i  t  ? 

Mr.  r>ixox\  It  certainly  is  and  probably  attracts  more  attention 
from  the  public  than  most  businesses  do. 

Senator  Ekvix'.  So  it  seems  to  me,  that  if  Congress  finds  that  if 
jailing  newspapei'meu  for  not  divulging  their  mipnblishcd  informa- 
tion or  confidential  sources  of  information,  impedes  interstate  com- 
merce and  that  also  it  interferes  with  the  right  of  the  people  to  know, 
than  it  could  legislate  with  regard  to  the  states. 

Mr.  Dixox^  The  ]:)owers  under  the  Connuei'ce  Clause  must  always 
bo  balanced  against  tlie  fact  that  Ave.have  a  federal  system  and  the 
reserved  laws  of  the  States.  We  must  consider  the  impact  of  any  use 
of  the  connnerce  power  on  the  legislative  power  in  the  states.  We 
really  have  two  ways  ways  to  limit  the  commerce  ])ower  logically. 
One  is  to  say  that  tlie  Connnerce  Clause  doesn-t  logically  reach  the 
activity  being  regulated.  We  tliink  that  is  relevant  here.  There  have 
been  regulations  of  the  geJieral  business  of  the  press,  but  we  do  feel 
that  newsmen-s  ])rivilege  is  something  other  than  general  business, 
other  than  wage  and  hours,  labor  legislation,  and  so  on.  And  look  at 
the  fact  that  what  is  really  ha]')])ening — directing  our  attention  to  the 
imi)act  on  the  legal  process  of  the  states  to  subpena  in  order  to  obtain 
their  own  govei-nnumtal  goals  is  a  regiilation  of  the  states,  not  the 
press. 

Senator  Ervix,  We  did  that  in  the  Marijland  case  directly. 

Mr.  Dixox.  Regarding  Adams  v,  'Maryland^  that  Federal  statute 
was  designed  to  protect  a  particularized  Federal  interest  in  making 
congi'essional  investigations  etrective  by  extracting  witness  informa- 
tion. Wo  think  that  case  rests  on  an '^express  prhiciple  of  Federal 
supi'emacy  to  pi-otect  Federal  needs,  that  is,  needed  Federal  testimony. 
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Wf  (loirt  tliink  \\nm  is  any  similav  Fodural  iiiloirst  lioiv  nwchnu  pi'o- 
ti'ction  {lU'Minst  slnlcs  or  i-('([niriiv<i:  a  slate  lU'-wsinon's  privilo/jfo. 

Senator  Kin'iN.  ^rhoy  iiplicld  tliat  on  the  otoiukIs  that,  they  dnhrt 
kncnv  ^v]n\^t]lenlan  coii'ldtell  thecon^rt'ossioiial  comtnittoo. 

Mr.  Djxox.  Ill  snpporhof  a  Feilernl  function,  correct. 

Senator  Kuvix.  Tf  the  Conjzrass  lias  the  power  to  adoi)t.  tJie  law  thai; 
is  }/jndin.ir  on  the  state  courts  in  ordei'  to  prevent  prosec\ition  {i\  state 
courts  for  testimony  o:iven  bel'ore  con^Grressional  committee — why 
Intsn't  Con<rre.ss  the  power  to  draft  a  law  to  allow  all  of  the  ])eople,  in- 
cludinir  the  ISrembers  of  Con,a:rcss,  to  know  what  is  ^oin<£  on  ?  I  can't  see 
the  distinction.  It  seems  to  me  there  is  more  conii:re.s.sion{i]  powei;  to 
cjuict  a  Imav  for  everylmdy  in  the  eoimtry  to  hear  ^vlnlt  is  hapi)eninjLr 
than  it  is  to  i)crini(  the  niemhers  of  a  congressional  counnittee  to  liear 
infoj-mation  relntin*rto  a  limited  set  of  circumstances. 

Mr.  Drxox.  Well,  the  basic  {iistinction  that  1  tried  to  make,  and  I 
think  it  can  be  made  as  a  pi-oper  <]i.stinctio]u  is  that  there  was  an  ex- 
plicit Federal  function  of  conii;ressional  investigation  in  jeoiiardy  ah- 
scijt  tlie  immunity  statute.  So  to  make  fully  eiVectivc  this  i)articular 
lAMleral  function" the  immunity  statute  was  designed  to  remove  all 
fca  r  from  witnesses  of  hanu  in  the  f  utiu'e  if  tlu^.y  testified. 

On  the  otlier  hand,  the  newsman's  j^riviloge  bills  are  not  based  on  an 
identifiable,  direct  Federal  function,  such  as'the  in  vestigato;-y  function, 
or  the  taxing  function.  They  would  seek  to  subject  an  area  ti^adition- 
ally  reserved  for  the  states,  evid(tnce  matters  in  their  own  state  courts 
to  Fcdei-nl  regulation. 

Senator  Envix.  But  it  woidd  seem  to  lue,  that  the  power  of  Congress 
to  I'egnhite  interstate  commerce,  whicli  involved  tlm  movement  of  news 
across  state  linos,  is  a  lot  moi'e  pow^eid'ul  a  consideration  than  denying 
the  state  court  the  riglit  to  liear  what  is  said  in  a  congressional  com- 
mittee. Tu  other  w^oitIs,  T  have  difficulty  .seeing  tlie  distinction  you  are 
making.  ; 

l)Ut  we  can  go  on. 

>rr.  Drxox.  T  hnve  reservations  about  the  i)Ower  of  Congress  to  regu- 
late state  evidence  rules,  or  in  general  to  change  by  legislation  the 
ai-eas  of  general  freedom  i;.  the  T^ill  of  Rights  M'hich  are  hugely  left 
to  court  intei'pi-etation  and  eonit  protectioii  up  to  this  point. 

Senator  Kitvix.  AVell,  I  am  a  strong  belicvei-  in  state's  rights,  prob- 
ably one  of  the  strongest  in  Congress.  The  fedei-al  system  of  govern- 
ment gives  cei-taiu  iKnvers  to  the  uatiomil  system  of  goveriunent.  One 
of  tliose  is  the  power  to  regidate  intei-.state  comm(?rce  and  anothei-,  since 
the  fii-st  ameudmeut  has  been  extended  to  the  states,  is  to  preserve  the 
rights  it  guarantees.  Tt  has  the  power  to  regulate  wliat  is  injurious  to  t])e 
interests  promoted  by  the  first  anKMidmentl)ecnn.se  of  theuecessaiT  and 
pi'opei-  clause  of  the  fii'st  aiticle^to  the  Constitution. 

]\rr.  l^rxox.  A  few  cases  have  held  in  recent  yeai-s  that  congi-essioual 
regulations  imder  the  commerce  clause  ai'C  invalid.  T  can^t  think  of 
one — unless  we  go  M-ay  back  to  almo.st  the  thiiiics. 

On  tlie  other  hand,  tliere  was  perhaps  a  little  word  of  warning  in  a 
si^ecial  oonuuent  by  Justice  Stewart  in  The  Federal  Loan  Shark  case, 
Pnv':c  V.  Unifrd  f^fafcfi  in  1071 ,  in  wducb  he  sort  of  threw^  u]>  his  hands 
and  said  the  CotUTnerre  Clause  is  very  broad  but  shoiddn-t  be  unlimited. 
He  felt  the  Federal  Loan  Shark  Act  did  deeply  involve  state  mattei-s 
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willi  siicli  an  o])luMnoi'al  FocIoi'mI  cniuiocilou  tlinblu^  wiis  woi'i'iod.  Wc 
rnistnl  t  lmt  point  on  rlici'  tills;  innrninjL^ 

Sonatoi'  Envix.  I  liavr  to  cniicodc,  T  linvc  ni'^Lniocl  for  nari-ow  con- 
struction of  tlic  cliinse.  But  1  boliovc  tlio  P^c?(loi-nl  i-)o\voi'  to  roaulato 
iulorstaln  couuncrco  is  conii)lc'le.  ahsolulcly  conipUilc,  no  cxcoptions. 

]\rr.  Dixox.  I  tliinlc  \vc  can  all  agi'cc  on  tlint,  l^iit  tlui  pi'()l)lpiu  of  ilo- 
finin.a'  iutorstntc  commevco. 

Senator  Ein  ix.  Tho  National  Lal^or  Ivcdntioufi  Act  jn'ovidcs  foi'  ma- 
cliincry  to  sctl lo  industrial  disputes,  doesn't  it? 

'Mr.  Dixox.  Coi  rect. 

Scnatoi'  Ekvin".  And  it  is  bas(Ml.  in  i)art.  upon  the  theory  that  in- 
dustrial disputes  prevent  the  flow  of  a'oods  in  interstate  eonnneivt'  or 
I  'niinize  ^^roods  of  interstate  couunerce  and  the  Coiii-t  has  ujiheld  these 
labor  laws  on  that  jironnd.  Anythintr  which  piv vents  the  flow  oT  i^oods 
in  interstate  con uuerce  is  subject  to  I'ea'ulations  on  the  Conimerce 
Clause. 

'^^\\  Dixox.  That  is  true.  But  in  those  instances  thei'(^  is  no  coiniter- 
vailinp:  interest,  as  would  be  the  case  iu  the  newsman's  pi'ivileire  a.i'(»a. 
of  ])OSsil)ly  iuipediuir  prosecution  of  a  crime:  or  as  in  some  of  the  bills 
of  uiakin^r  it  diflicult  or  impossible  to  maintain  a  libel  suit.  AA^hen  we 
suy  there  is  a  stronir  connnei-ce  i^ow(M'  th.iit  is  true,  to  be  sui'c.  l-Jutthei-e 
is  an  adverse  fallout  iu  tei'ins  of  iiubli(i  (Mifoi'ccnient  of  the  criiniual 
In  ws, especially  if  we  push  tlu>  Counnei'ce  Clause  too  far  in  this  instance 
in  sni^i)ort  of  newsjiaper  shield  laAvs. 

We  would  also  like  to  su^ov.st  that  the  States  ai'e  the  pi'iniary  a.avn- 
cies  of  law  enforcenumt,  not  jhe  Fedci'al  Cio\'(M'inuent  for  the  _L':eneral 
ran  ire  of  crimes  and,  therefore,  we  have  a  ival  concern  about  niovinii' 
to  I'ajndly  into  the  field  of  passing'  shield  legislation,  which  leaisla- 
i\on  jni.eht  ijupede  state  enforf'en)cnt  of  o'ejieral  state  crinjiual  law. 

Senator  Euvix.  AYell,  any  act  of  Congi'ess  which  mijLi'bt  unpeile  the 
states  is  nevertheless  the  su])rcme  law  of  the  land.  If  Con.ii'ress  is  witli- 
in  its  anthoi'ity  to  legislate  under  the  Interstate  Conuuei'ce  Clause  oi* 
under  the  first  amendment,  it  seenis  to  mc  state  judii'es  must  obey. 

AFr.  Drxox.  The  Commcrcti  Ciause-power,  as  I  said,  is  cei-tainly  very 
broad,  even  considerini^  Justice  Stewart's  caveat  in  the  Pereri  casi^ 
abont  52  years  n.2fo. 

Senator  Ekvvx.  And  the  power  of  the  Fedei'al  Oovernuient  is  ])retiy 
l^owei'fuK  too,  if  they  can  justify  the  rulinii'S  like  f^HTlirim  v.  the  New 
York  7'wres. 

Mr.  Dixox.  We  are  concerned  about  the  impact  of  bi-oad  privileae 
]e<rislatio]i  on  the  libel  ]n'oble]n  as  J  mentioned  in  my  testimony. 

Senator  Euvtn".  Personally,  I  had  the  same  opinion  you  liad  on  tliis 
subject,  but  I  have  been  converted.  I  dojrt  have  tbc  least  doubt  that 
Con  press  can  enact  this  law.  My  bill  has  a  declaration  to  the  ejfect 
tbafc  it  is  necessary.  I  don't  like  Con<>:ressional  declarations  too  mncb, 
but  I  remember  tiie  courts  uplield  the  A^oting  Ivi^dit.s  Act  in  V.)G5  on 
tlio  coufri'essioual  declaration  that  the  election  oflicials  of  nry  State  had 
violated  the  law,  and  the  15tl\  amendment.  I  thouaht  that  it  was  a  bill 
of  attainder,  but  the  Court  protected  Federal  oflicialsbuL  didn't  pi'Otect 
state  onicials.  It  held  that  they  bad  no  riirbt  to  due  process  of  bnv 
undei*  the  provision.  I  didn't  accept  it.  If  you  pass  laws  in  the  Congress 
tliat  abolish  the  states'  laws  without  giving  them  any  notice,  you  are 
denying  them  due  process. 
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Mr.  Djxox.  Tluit;  is  a  fair  sfcatuiuont:  of  part  of  our  concern  about 
cxti'iiding  a?iv  newsjneir.s  ]>rivilcge  bill  to  the  states  because  it  >Yould 
create  great  power  in  the  Federal  Goveriuiieut  to  regulate  decisionsi  in 
state  courts. 

Senator  Eitvix.  I  doir't  see  wliy  Ave  need  discuss  tliifi  any  more,  be- 
cause 1  havo  given  niy  views  and  you  have  given  youi'.s.  1  cannot  sec,  if 
Congress  cuu  legishite  in  respect  to  acts  occurrin^j*  wlioily  AA^ithiu  tlie 
bordei's  of  a  state,  on  the  grounds  that  those  acts  wjII  decrease  tJie  flow 
of  goods  in  intei'state  connncrce,  tlien  it  seerns  to  me  they  have  the  same 
Hiithoi'ity  to  legislate  with  respect  to  increasing  tlie  flow  of  informa- 
tion in  intei'stato  commerce. 

Onr  Counsel  has  questions. 

Mr.  Baskuj.  Professoi-,  what  is  the  formal  status  of  the  guidelines 
right  now? 

Mr.  Dixox.  They  are  iii  force,  have  been  hi  foi'ce  since  September 
1070,  and  are  being  administered  vigorously  according  to  their  terms. 
Wc  have  submitted  for  the  committee,  for  the  record,  a  formtil  state- 
ment on  tlie  experience  under  the  guidelines,  a  memoranduin  dated 
Mai'ch  1.  AVe  review  not  only  the  history  of  the  guidelines  in  some 
detail,  broken  down  by  partictdar  decisions  inside  the  Dei^artment  of 
Justice  and  the  subpena  I'equest  and  the  dispositions  of  the  reqviests,  but 
also  at  the  end  of  this  statement,  we  make  some  comments  about  other 
subpenas  Avliich  the  public  nui.y  think  are  justice  subpenair,  but  are 
not.  The  last  few  ])ages  mention  sul)penas  that  are  outside  the  guide- 
lines because  in  state  ('oui'ts,  or  because  they  are  civil  mattci's,  or 
because  they  are  not  a  newnuiu's  nnUtcr.  such  as  the  case  of:  Mv. 
Popkiu.  an  nssistaut  proTessor  at  Harvard,  and  so  on. 

I  have  Avith  me  a  person  who  has  been  with  the  Department  of 
.  Justice  longer  than  I  have.  This  is,  I  tliiidc,  my  eighth  or  ninth  day  on 
the  job,  anci  with  your  permission.  I  suggest  yon  might  want  to  receive 
a  response  from  Deputy  Assistant  Attorney  General  Mary  Lawton 
on  these  questions. 

Ml'.  B.vsKiu.  I  was  interested  in  whether  they  were  issued  as  formal 
]n'Ocedures  under  the  Adniinistrative  Procedures  Act  or  as  a  policy 
statement  issued  by  the  Attorney  General.  Were  they  issued  under 
the  .Vchuiuistj'ati\-o  Procedures  Act  ? 

lS\s.  La  wTox.  Xo,  policy  statements  

Atr.  Baskti^.  There  were  no  hearings  as  the  APA  would  require  be- 
fore tliey  were  issued,  no  decisions,  no  anuouncemonts  of  the  hearings? 

!\rs.  Lawtok.  Xo.  they  are  not  agency  r\i!emaking,  they  are  internal 
policy  guidelines. 

^fr.  l)ASKnj.  Is  there  any  iuteniion  of  issuing  any  pursuant  to  the 
APA  regulations? 

?ds.  La  WTOX.  Xot  that  1  know  of. 

^[r.  Baskti^.  Do  you  have  any  objection  to  doing  that? 

Mr.  Dixox\  I  will  consider  tJie  matter — I  am  not  quite  on  top  enough 
to  lia  ve  a  final  answer  on  that. 

iNfr.  ]3ASKn{.  Were  thev  issued  hi  the  Federal  Eegister  ? 

jAwrox.  it  is  mv  recollection  tliev  were,  but  I  will  have  to  dou- 
blecheck  for  you. 

Mr.  Basiciu.  Tt  would  seem  to  me  if  they  were  i.ssued  formally  under 
the  APA  as  formed  rulemaking,  then  there  would  be  a  little  more  as- 
surance to  the  ]mblic  and  press  that  the  next  Attorney  General  would. 
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wiicJi  lie  decided  that  maybe  ]io  felt  differently  fvom  his  predecessor, 
issue  ii  diffomit  kind  of  policy  statement.  Under  tlio  APA,  there 
^vou!d  be  at  least  the  assurance  tfiey  wei-e  foiiual  nilenmking  and  they 
would  have  to  go  through  formal  rulemaking  piwedui^es  to  after 
that. 

Mr.  Dixt^N.  We  feel  thei-e  has  lieen  no  change  in  the  strong  policy  of 
following  the  guidelines  very  caref  nlly. 

Mr.  Haskik.  (Voples'  minds  cJiaiigc  and  it  seems  to  me  it  would 
be  better  in  terms  of  their  solidity  to  rely  upon  the  formal  rule- 
making than  the  Attorney  General. 

Senator  Ekvin.  That  raises  a  serious  question  as  to  whether  the 
Attorney  (general  has  the  power  to  legislate. 

ilr.  iJixox.  We  appi-eciate  that  questioji,  Mr,  Chuinnan.  We  do  see 
problems  of  putting  everything  that  is  of  a  policy  natui-e,  even  a 
very  important  policy  natui-e,  inside  the  Depaitment.into  the  Federal 
Register.  If  it  is  a  depaitmental  matter,  it  sJiould  be  handled  as  a 
departmental  matter. 

Senatoi  Ekvin.  Wouldn't  it  be  better,  if  you  am  going  to  have 
the  guidelines,  to  have  them  adopted  by  Congress  as  a  law  ^ 

MY,  Di xoN.  Adopted  by  Congress  ? 

Senator  Ervik.  Yes. 

Mr.  Dixon.  We  feel  that  would  raise  additional  problems.  We  inove<l 
forwai-d  on  this  problem  back  in  1970.  We  feel  we  have  had  a  good 
experience  with  the  ffuidelines.  At  tlie  present  time,  we  don't  feel 
there  is  aiiy  need  for  further  coiieerii  except  to  follow  their  terms.  As 
we  note  it  in  our  testimony,  only  13  subpenas  have  been  approved 
under  fjiese  guidelines  wliicli  wei'e  issued  in  mid-1070.  Eleven  of  the 

subpenas  were  in  situations:^  

Senator  Ervin.  Of  course  these  are  binding  on  tlie  people  who  have 
to  take  orders  from  the  Department  of  Justice.  But  in  other  situations, 
siicli  as  tlie  case  gi-owing  out  of  the -Watergate  affair  in  these  actions 
and  cross  actions  between  Eepublicans  and  Democrats,  the  guidelines 
don't  apply  thei*e  at  all  ? 

Mr.  Dixon*  Net,  they  do  not  apply  to  such  nondepai-tmentai  civil 
suits.  The  jud^  hasnt  ruled  6n  that  private  civil  suit  yet,  and  it  is 
before  Judge  Richey,  as  I  imderstand  it. 

Mr.  Baskxr.  You  stated  the  Department  . has  no  intention  of  chang- 
ing guidelines.  Of  course,  sliouJd  a  new  Attorney  General  come  in, 
you  can't  guarantee  they  will  never  be  elianced.  Assuming  you  liave 
no  present  intention  of  changing  the  guidelines,  why  not  put  them 
in  the  legislation  if  they  work  well.  They  do  follow  the  Ninth  Circuit 
Couit  and  the  Stewart  dissent  in  terms  of  their  approach  and  do 
pai*al]el  certein  bills  before  Con^itm  It  would  seem  to  me  that  even 
governing  the  Federal  prosecution— leaving  aside  the  other  possible 
avenues  for  subpenas— it  would  be  better  to  put  them  into  legislation 
sothateverybodyknows  that  the  Congress  and  tlie  President,  as  well  as 
the  Attorney  General,  through  the  fomal  legislative  process,  means 
what  they  say  about  the  standards  in  these  gui^lines. 
Mr.  Drsox.  They  are  distributed  here  through  our  testimony. 
Regarding  the  question  of  inserting  them  in  the  Fedeml  Register, 
I  would  \vnnt  to  give  a  little  more  tliought  to  that. 

Mr.  Barkir.  I  am  thinking  about  legisliUiing  tho&e  guidelines — 
formal  legislation. 
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Mr.  Dixox.  Coiigi'oss  is  Itch*  to  <>iv('  foiisidcralion  lo  this. 

Ml-.  Baskiu.  AVliat  i.s  tho  DcpjirtincMiCs  position^  Doc-s  (lie  Dcpnil- 
iiHMit  oppose  iB^islntivti^ii'uidolijics'? 

Mr.  Uixox.  1  cloirt  hBlicvc  wc  havo  a  jnisilion  on  llinl"  at.  Mic  i)j'est'nt 
time.  Lcgislntion  is  an  action  wliicli  lia«  a  c'oniii'alini>;  olVcd.  which 
could  cut  both  ways.  J  thinlc  if  wonid  hv  iliflicult  to  si ivniilhcii  tho 
guidciliiics  in  .li<^lit  oi'  our  experience  or  lo  c'haniiv.  (hem  productively 
in  some  other  way. 

Ml'.  Basicih.  You  arc  satislied  with  the  uMiideline.s  and  yon  don't 
liavc  any  intention  of  clnnigin*^  Mieni.  hut  one  diisadvanlaiie.  I'roin 
what  yon  were  .saying,  is  that  legislativeiy  it  wr)uld  make  it  loss  con- 
venient to  chn  ngc  them. 

Mi*.  Dlxox.  It  could  b(?  a  problem. 

Do  3^ou  have  a  response  on  that,  Ms,  Lawton  ^ 

Ms.  ].j A w'j'ox.  No.  bey 01 1  d  tl 1 1\  fa ct  tl  i  c>se  '\V(n c  w  r i  i  ( c  n  a  t  a  i ) arti  c n  1  a  r 
point  ii)  history  with  i)articular  |)roblenis  we  know  about.  There  ina^^ 
be  ne\v  dorms  of  media  developed  in  (be  future  that  we  know  nothing 
about  that  could  be  changed.  Tliesc  are  not,  of  course,  in  statutory 
language,  as  you  realize.  A  good  sfatntory  draftsman  wouldn't  accept 
theguideliiies.  They  are  written  in  a  diU'erent  form. 

Mr.  Baskiu.  The  one  diH'erence  Ijctween  tlu'se  guidelines  and  the 
Nintli  Circuit  iji  the  Caldn^ell  case — one  of  the  important  ones — 
is  that  the  Ninth  Circuit  leaves  it  to  a  magistrate  to  dclermine  the 
bahince  between  the  need  for  disclosure  and  the  need  for  ])rotection. 
In  tlie  case  of  the  guidelines,  it  is  the  Attorney  General  who  makes 
the  decision  wliether  or  not  to  protect  inside  sources.  Under  the 
guidelines,  it  appears  that  the  AttorncA'  (icneral,  who  is  executive 
o/Iicer,  and  chief  prosecutor,  among  his  othei'  functions,  is  making 
this  balance.  Wouldn't  it  be  better  to  have  it  made  by  onci  

Ms.  Lawtox,  Well,  it  ultihiately  is.  The  jVttorney  General  only 
decides  to  seek  tlie  snbpena,  but  tlie  judge  decides,  on  a  motion  to 
quash,  whether  that  snbpena  will  stand.  This  is  only  the  initial  act 
by  the  Attoi'iiey  General. 

Mr.  Basiuk.  The  standards  in  the  guidelines,  of  course,  involve 
considerations  tliat  the  Court  in  the  Hmnzbuvg  case  says  ai-o  7io.t  ro- 
(piired,  and,  absent  legislation  of  those  same  standards^  are  the"'only 
standards  on  the  motion  to  quash.  8o  the  guidelines  do  add  something 
and  do  preseiit  something*  that  a  magisti'ate  doesn't  cpnsider.  It  is 
the  Attorney  General,  chief  prosecuting  officei*.  who  is  balancing  the 
Hrst  amendment  against  the  intei*e{?t.  of  the  proseeution,  not  a  neutral 
inagisti'atc. 

Ms.  Lawtok.  As  Justice  Powell  said,  the  coiu'ts  ai-e  still  open  to 
pi'otect  the  rights  of  the  newsmen  and  the  fact  that  we  seekva  snbpena 
initially  does  not  mean  it  is  going  to  stand,  and  the  newsman  is  going 
to  be  compelled. 

Mr.  Dixox.  My  understanding  is  tliat  the  field  of  subpenas  has  not 
been  challenged. 

Mr,  Baskir.  Of  course,  it  could  be  chrJlenged  under  the  Branzbiirg 
case. 

Ms.  Lawtok.  In  a  civil  case,  no,  Bnuizbarg  M'ouldn't  govern. 

Mr.  Dixon.  In  the  Baker  case,  Avhich  I  cite  in  niy  testimony,  despite 
the  iiarroAv  view  of  Bran^hurg.  the  Second  Circuit  did  quash  the  snb- 
pena in  that  Chicago-based  block  busting  suit. 
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SciiMtoi'  .K):v.ix.  I  am  n,  little  uiiccrtniii  aboui;  whwt  Ju.sticc  ]\nvc^ll 
.  iHoaiil:.  Whoii  you  takc\  (lie  iua;jori(\y  opinion  in  that  case,  in  which  he 
concurmi,  it  .sitid,  i)inv.si)U3n  havo  no  privilege  luuler  the  lu'st  amencl- 
iiient  to  witlihohl  in forniation.  So  tJie  rights  they  can  assert  under  tJuit, 
.seem  to  be  nonexistent. 

iM«J.j;\w'rox.  .1  (  liink  what  the  Court  was  really  saying  is  that  there  is 
no  s])ecia]  i)rivilege  uuder  the  lirst  l)ut  you  still  have  under  the  Fed- 
eral rules,  l)o(h  criminal  and  ['ivil,  lin)ilatioji.s  on  discovery.  Onerous 
aubpenas,  or  ''lishing  expeditions*',  can  be  quashed  on  fcJiafc  ground 
alone. 

vSeiuitor  Euvix.  That  can  be  applied  to  any  citizen,  but  I  take  hope, 
as  Justice  Lowell  indicated,  tliis  might  Jiot  be  the  iijial  word  on  the 
subject. 

Til  my  own  ol^iuion.  it  would  have  l>ecn  nnu'h  better  if  the  Conit  luid 
followed  the  very  enlightened  opinion  in  the  Galdwe/l  case  of  the 
Ninth  Circuit  Court  of  Appeals,  wliicli  balanced  the  interest..  Society 
has  two  great  ijitei'ests:  one  is  the  intei'est  in  ejd'orcenient  of  the  laws 
and  the  other  is  the  interest  iu  knowing  what  is  going  on  in  this  coun- 
try of  ours.  1  would  (diiidc  the  Couit  could  balance  that  imich  bettei* 
on  a  case-by -case  method  that  we  CongressuuMi  can  do  \n  the  I'igidity 
of  a  statute. 

Tluudc  you  all  \'ery  much. 

M  r.  'Dixox.  Tliank  ynu,M  r.  Chairjnan. 

We  a])precia(e  being  here  and  I  gi\-e  my  thaidcs  on  behalf  of  my 
c ol  1  e  a  gu  es  h  e  1  'c  w  h  o  a.l  so  e  u " j  oy e d  l:)e i  n  g  ] )  i*escu  t . 

.Sena to  1*  ]m:vix.  Tha-uk  you.  I  think  we  hnvo,  liad  tin  in!e]i\sti]fg  dis- 
cns.siou.  I  don't  want  to  get  entirely  out  of  the  habit  of  aligning  with 
otl )  e r  1  a  \\'y e r s ,  a  1 1 se  m y  c* o n  st i ti  i  ci  i  ts  i  n  i  gl  1 1  u  ui  ke  i  t  n  e ee  .'-:sa  ry  for  i  n e 
to  resume  that  occupation. 

'ilundc  you  very  nnu:h. 

Mr.  ]^).\sicn?.  Our  next  witness  this  morning  is  Isorinan  A.  Chemiss. 
Pvxecuti veEditor  ol*  the  Rherside  Press  (Uid  Daily  Knterprlse. 

Se]ud:or  EiiviN".  I  am  delighted  to  welcome  you  to  the  subcommittee 
and  express  our  appi^eciatioji  for  \-our  w/llinghess  to  come  ami  give  us 
the  benefit  of  your  observations  on  what  I  t.liink  is  a  very  impoitant 
question. 

].  want  to  say  T  find  myself  in  100  percent  agreement  witli  t.he  open- 
ing sta  ten  lent,  which  you  luive  given  the  subcouunitiec.  I  am  a  convert 
to  the  comnction  that  a  shieh'l  huv  is  )iecessary. 

STATEMENT  OE  NORMAN  A.  CHEENISS,  EXECUTIVE  EDITOR  OP 
THE  PRESS  AND  DAILY  ENTERPRISE,  RIVERSIDE,  CALIP. 

Mr.  CnKax!.ss.  1  ani  a  cou\-eii.  and  a  reluctant  one.  to- the  couA'ictioti 
that  a  shield  law  is  necessary.  T^ut  neither  the  relative  lateness  nor  the 
re  1  \  1  ( *,t a  1 1  c e  \v  i  tl  mv  h  i  1 1 1  com  e  t o  n  ^ y  c o  1 1  \*  e rs i  o n  m  a  k' e  a n  y  1 1 1  e  1  (^ss  fi  r m 
n)y  cou\'ictioii  that  a  newsnum-.s  privilege  is  essential ;  t.hat  confidential 
iivrormation  and  the  souims  of  any  confidential  information  ])rocured 
foi'  publication  or  bi'oadcast  must  be  so  protected;  that  this  privilege 
nu^st.  be  unqualified  and  tliat  it  nuist  be  certified  bv  national  legislation 
and  national  application,  if  possible,  and  with  all  relevaiit  state  and 
locah  as  well  a.s  .Federal,  proci^edings  falling. within  its  purview. 

}s\y  own  metamorphosis,  which  is  perhajis  not  untypical,  ciin  be  ac-' 
counted  foi'  by  tinuv'and  events.  The  events,  which  bring  al)oiit  these 
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hearings,  arc  .now  snHicit^nfly  Inniiliar  not  to  rcMjiiirii  v(»(:  aiiotlior 
recital.  .  • 

A\nieii  1  wonrio  work  a.s  n  iunvH|)ai)(M*  editor  in  (alirornia  20  vears 
a,ii'(),  thnt  Sl-ahj'b'  sifU  id  law,  said  to  l)o  tlie  best:  in  (lie  couiih'v,  liad  al- 
i-eady  been  in  oiroet  For  IS  years.  In  U);):"),  tlie  ('alirornia  Leuislatnrc 
had  ^nven  nowspapernien  stat  utoi'y  ijnnniiiily  Itod]  ronteinpr  citalions. 
in  the  years  between  UKi;)  and  idVA  oidy  one  ('alirornia  ease  is  re- 
])orfod  involviuii*  (he  newsmen's  privile^ze  and  iu  thai  ease  a  iindiii<:"  oT 
contempt  was  disjnissed.  l^areJitlietieally  1  nii,i>ht  add  that  in  15)01  the 
privilege  section  of  the  appi'o|)riate  State  code  was  amended  to  in- 
ehidc  newsmen  comiected  with  |)ress  a.ssoeiations,  wijv  ser\-ire.s  and 
broadcast  stations;  in  1!)7:^.  as  a  I'esult  of  the  Wi/ilfntf.  F<(rr  case,  im- 
munity from  contempt  was  exteiuh'd  to  include  |)r()ceedinos  of  any 
judicial,  legislative,  admi]ii.strati\'e  body  or  any  oHier  body  with  the 
power  to  issue  subpeiias. 

Most  conscientious  newsmen,  and  I  underscore  that  woj-d  ''conscien- 
tious," I  think,  don't  merely  aceept  in  |)rinei|jle,  but  insist  in  practice, 
that  they  liave  all  the,  responsibilities  of  citi/.ensliip  that  burden  lesser 
mortals  and  only  the  .same  2'ightvS.  They  ordinarily  I'esent  and  resist 
special  treatnuuit  beyond  the  eonvenienee  of  a  well -located  ])re.ss  table 
and  an  immediately  available  telephone.  They  don't  like  special  interest 
legislation,  even — maybe  particularly — when  the  **pi'ess"  is  the  special 
int(n'est.  '  ^  . 

J.  and  my  publishers,  for  instance,  o|)jJosed  the  Newspaper  Preser- 
vation Act  of  1070  cxemptijig  newspapers,  under  (lU'tain  conditions, 
from  the  auti-trnst  laws.  And,  like  many  others  within  tin;  newspaper 
business,  we  could  not  aecept  the  argument — made  in  (\)ngrcss — tliat 
it  might  be  inhibitlve  of  our  first  ameiulment  fi'eedom  to  ke(5[)  news- 
])a])ers  under  tlie  1071  Avage-])rice  guidelines  mandated  for  other  busi- 
nesses, Avhatever  else  there  might  be  to  be  said  of  the  merits  or  demerits 
of  those  controls. 

So,  fhei-e  ]ias  been,  since  lO.-);*),  a  shield  law  on  California's  V)ook.s.  but 
neither  I  nor  anyone  else  really  had  to  think  about  it  very  much:  the 
law  A\-as  there  and  newsmen  and  lawyer.s  Avho  had  to  know  about  it 
knew, about  it  for  when,  it  was  necessary.  As  the  recoiul  T  cited  eai-lier 
makes  clear,  it  Avns  rarely  if  ever  pnt  to  use,  and  the  legislatnre  has 
been  good  about  keeping  it  up  to"  date,  at  least  when  new  needs  Inn'e 
dramatically  arisen. 

But  when  I  did  think  of  it  over  the  earlier  years,  T  had  misgi\  i2]g.s. 
We  use  the  word  '^'privilege*'  in  virtually  u  dual  sense,  one  Avith  the 
legal  niea.ning  of  immmiity  Avith  which  we're  here  eoncerned  and  the 
other  the  more  general.  b)-oadei*.  meaning  of  advantage.  It  seemed  to 
me.  that  "new.smen's  privilege"  was  too  muel\  of  the'' latter,  an  nn- 
jnstjfied  special  favor,  an  nnwarvanted  excuse  from  a  resi)onsibility 
of  citi/enship. 

ikit  events  of  recent  years — some  ontside  the  state  and  some  withiii — 
have,  as  I  have  s\iggested.  changed  \\\\  n\ind,  altei'ed  the  balance  of  my 
conception  or  inter])retation  of  privilege.  And  even  if  Califoinia  law 
ailords  better  protection  for  newsmen  involved  in  state  i)roceediugs. 
better  ])rof<'ction  than  other  states  clioosen  yet  to  od'er.  it  is  not  enough 
in  this  area  of  immmiity.  It  is  not  enough  that  jnst  California  i\ews- 
men  have  this  protection  in  most  instances. 

The  confidential  sonrce,  us\ially  I'cliable  or  otherwise,  .has  always 
been  Avith  ns.  but  there,  has  been  a  growing  use  by  ueAvsineu  of  coufi- 
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dcntiul  sources  and  confidential  infonnation.  Contrary  to  the  o])inion 
and  cvoii  evidence  of  others,  1  tliinlc  it  continues  to  ^row  dcsi)itc  the 
now  fears  of  contempt  if  the  newsman  is  called  to  testil'v  ami  elects  to 
.  keep  his  pledge.  Tliis  growing  use  by  newsmen  of  confidential  soui'ces 
and  conlidential  infoi'iuatiou  conu'S,  I  thiidc,  ol'  simple  need,  that 
jiecd  r'ooted  in  the  fact  that  fears  of  vai'ioiis  kinds  loo  ol'tcn  keep  iu- 
secure  people  from  speaking  freely. 

The  political  climate  in  this  counti'y,  now  and  for  some  little 
time  in  the  ])ast,  which  does  not  alwiiys  seem  to  foster  the  freest  of 
speech,  has  something,  very  much,  to  do  with  this.  Increar-ed  coiu-ern 
with  jol)  security  does,  too.  'J'hei'c  are  doubtless  nnuiy  other  factors. 

Coui)led  with  these  inhibitions  is  the  fact  that  more  news  organisa- 
tions, aiul  more  ijulividiial  jiewsnuMi  of  various  kinds,  s|)end  )no]'0. 
time  investigating  than  used  to  be  the  cii.se.  This  kind  of  journalistic 
investigation  is  far  short  of  what  it  might  be,  let  alone  i)crrection5 
but  there  is  more  of  it  than  formei-ly. 

And  as  sucli  investigative  eilorfs  go  deeper  and  into  more  contro- 
versial areas,  the  great(U'  the  likelihood  of  encountering  sou  ires  wlio, 
out  of  oiu',  kind  of  fejir  or  another,  hiive  a  legitimate  claim  to  the  ])ro- 
tectioji  of  a  confideJitial  ivlationship  with  the  investlgatoi',  if  the  ti'uth 
is  to  come  out. 

That  there  is  excessive  use  of  tliis  kind  of  relationship,  1  can't  deny. 
It  can  i)e  the  hizy  or  timid  re])orter*s  crutch.  1  can't  deny  that  there  arc 
I'cgularly  misuses  of  the  confidential  relationship  iiivolvin^^  newsmen 
and  sources.  I  sa.y  though  tliat  it  is  often  needed  and  wJien  \t  is  ne(»ded 
it  .is  not  merely  legitinuito,  by  any  valid  standard,  but  imperative. 

Now  we  all  know  of  the  more  celebrated  instances  of  i^i'ess  freedom 
under  seeming  challenge,  of  which  thei'e  bus  been  a.  plethora  in  ret^ent 
years,  including  those  involving  the  subject  before  this  snbconunittee. 
And  1  have  no  particular  new  ijistanco  to  add. 

I  am  concei'ued  that  the  focus  has  been  ])ei'haps  too  much,  almost 
exclusively,  on  lai'ger  Jiews  organ izatiojLS — national  networks,  metro* 
l)olitan  newspapers,  et  cetera — and  their  pi'obleTus  in  this  respect.  This 
is  understaiuhible  for  a  variety  of  reasons.  Not  the  least  of  the.se  is  t!u'. 
fact  that  so  much  of  the  general  probleju  concerning  pi'ess  freedom 
originates,  from  one  source  or  aJiother,  in  this  Capital  City,  wliei'e  only 
the  larger  uu'dia  are  oi'dinarily  directly  repivsented  and  wiierc  they  are 
thouglit  to  have  the  gnnitest  intei'est,  if  imt  infhience.  And  nuiny  of 
these  have  in  fact  been  subjected  to  threats, 

i^nt'if  1  am  to  justify  my  appearance  lierc  today,  I  tliinic  I  nnist 
nuike  the  case  that  if  the  juo.st  famous  battles  aren't  fought  down  in  the 
provinces,  at  least  the  lighting  is  significantly  harder  and  more  critical 
there. 

1  luive  great  respect  for  s^ucli  newspaper's  as  the  A^ew  Yorh 
the  Washlngtcrii  Post  and  the  Los  Anr/eles  7 vines,  all  of  which  have 
luid  what  can  certainly  be  called  press  fi'eedom  challenges;  and  .1 
don't  minimize  those  challenges.  But  1  nuiijitain  unshaken  confidence 
in  tiieir  ability  to  endure.  whatev(»r',  the  forces  with  which  they  contend. 

I'm  not  confident  of  tlie  endurance  abilities  of  smaller  newspaper's, 
01*  broadcast  stations,  in  .snudler  eonuaunities,  courageous  as  many  of 
them  liave  been,  if  what  now  seems  to  be  a  wave  of  inhibition  of  press 
freedom  spreads  and  intensifies. 
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I{oiiu>iul)ur  tliJit  ill  snuiller  coiunuinltlcB  not  only  aie  the  puople 
rosponsiblo  lor  tho  news  iukI  editoriul  content  of  the  ne^YSp^\perJ  :!'or 
instiincu,  JDuuh  closer  to  the  peoi>le  their  nowsi)upur  is  niejuit  to  serve — 
in  nuich  more  imniediate  day-to-day  contact  with  tlicm — but  the  people 
sei'ved  a  I'd  much  closer  to  e;»ch  other,  ot'leii  more  kuowlcd^^eable  about 
what  may  he  /^oiug*  on  in  the  community,  but  not  necessarily  more  will- 
iiig  to  speak  of  it  i)uhlicly  aiul  Tor  attribution. 

i  think  this  has  clear  a[)plicution  to  the  subject  innnediutclj^  bo- 
loro  us,  (.^iveu  the  cited  circumstances,  i  thinlc  the  need  for  a  legally 
•jfuarantci'd  newsnuui's  privilege,  and  the  eoncouutunt  i)rotectiou  ol'  the 
\  sources  themselves  and  their  in fornuitio)),*  is  at  least  as  great  I'or  news- 
men in  smaller  operatioJis  as  in  the  lar<>'e.st  and  boldest.  Given  the  pres- 
sures under  which  some  ol'  these  smaller  operations  function  on  a 
day-tO'day  basis,  it  may  welJ  be^'rcatei'. 

lm[)ressed  tis  1  niiu'ht  lie  by  the  willingness  of,  say,  the  AU'ic  York 
y'inW'S  or  the  Wa-s/imf/fon  Post  to  stand  up  to,  say,  the  President  of 
the  United  Slates,  .1  am  more  impressed  by  the  wiiiingness  oL'  a  little 
cow  county  news|)apev  to  staml  u})  to  a  town  jUkige.  The  challenge  and 
the  risk  simply  have  greater  innnediucy;  tliey  are  far  more  personal. 

1  would  remind  you,  too.  that  the  smaller  news  orgaiii/iation.  wiien 
any  facet  of  its  press  freedom  comes  under  legal  challenge,  does  not 
oi'dinarily  have  the  ready  and  uidimltetl  service  of  ex[)ert  tjounseh  And 
often  /nay  (^ven  be  inhibited  by  the  expense  of  counsel  of  any  kind.  So, 
for  that  nuitter,  nuiy  the  counsel  lie  inhibitetl,  when  he  does  not  have 
clear  statutory  law*  to  back  him  up, 

1  would  like  to  oiler  a  personal  experience,  or  rather  an  experience 
of  my  newspai)er,  that  1  think  is  relevant  to  tlie  issue  of  our  mutual 
concern. 

7'he  Press  and  Daily  Enfrrpr!se^  a  morning-evening  conibination, 
S(U've  a  coimty  roughly  the  size  of  tlie  State  of  Ncav  Jersey.  In  1067 — 
on  the  basis  of  inforjnation  received  in  pledged  and  necessary  eonh- 
deuce~~we  undertook  an  investigation  of  suspected  irrcguhirities  in  the 
administration  of  the  progi'am  of  guardians  and  conservators  uAcant 
to  enhajice  the  well-being  of  a  small  band  of  land-rich  Indians  in  Palm 
Springs. 

This  ])rogram  v/as  under  jurisdiction  of  the  superior  court  at  nearby 
Tndio,  The  investigation,  wl\icl\  consumed  a  year,  showed  tliat  while 
the  hnaucial  well-being  of  t]\e  Indians  involved  wasn't  being  notably 
enhanced,  a  certain  number  of  j)rominent  local  businessmen  and  bank.s, 
to  whom  the  court  had  awarded  the  conservatorships  and  guardian- 
ships, and  tlie  very  few  lawyer.^  specialiy.lng  in  these  matters  with  as- 
sistance from  the  court,  were  doing  very  well  indeed  by  way  of  fat 
fees.  Often  for  no  service  ])ei'for]ned. 

At  one  time  or  another  three  judges — one  before  he  went  to  tlie 
bench — w(M'e  involvv^d  in  tins  conservatorship-guardianship  program. 
That  invoh-cmeut  inchuhid  the  iri'cgidarities  of  which  I  spoke  earlier. 
I'll  skip  further  details,  but  i\one  of  the  three  is  any  longer  on  the 
bench  and  new  laws  have  helped  reuiovc  tJ\c  profit  motive  in  the  adn\iu- 
istratiou  of  these  Indians*  hnaneial  atVairs. 

Mn(!h  of  tlu*  investigatioii  to  wiiieh  I  refei-  was  simply  a  matte)'  of 
Inird.  dull  woik.  a  reporter  spending  day  after  day  over.u  period  of 
months  going  throu^-h  voluminous  case  files,  an  effort  subsequently  re- 
p(j{ited  by  teams  of  Federal  and  state  accountants. 
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But  Hioro  was  who  Iho  givin^v  {incl  root'ivino'  of  cojisiclurnhlo  inforniM- 
t'u)iv  wliich  had  to  ba  in  strirlfst  (.'oulidcMU'O  as  to  soiircos,  ami  with  Mui 
^State's  shield  hiw  to  i^uaraiUoo  (hat  the  roiiHdcMitiality  could  bo  kc^[)t. 
Aud  this  iufoi'uiatiou  was  luH.'t'Ssai'y  to  thci  iuvostigation  aud. vital  to 
the.  ivsult.s. 

This  coulidt'utial  information  canio  from  Tiuliaus.  not  sur])risin;j.'ly 
•JVarful  that  tlu'v  might  siillVr  from  auy  idiMititieation ;  from  ])tM)pUv  i\i 
Go\-<'rnnH^ut  agvncit'S  having  sonio  diroct  knowk^lgo  of  the  scandalous 
situation  which  had  grown  up.  aud  only  slightly  less  frightened  than 
the  Indians  at  any  thought  of  ideutiiication :  and  from  some  lawyers*. 

Lawyers,  of  course,  again  especially  in  smaller  coinnuuiities,  are  not 
notal)lc  for  addressiJig  themselves  pnl)licly  to  the  failings  of  other 
lawyers,  unless  assm-ed  of  confidentiality. 

Of  tlic  multitutle  of  hills  introduced  in  this  Congress  meant  to  pro- 
vi<le  a  national  shield  law  of  sonic  sort.  1  think  the  one  most  deserving 
of-  sup[)()rt  is  that  ])re.sented  by  Senator  Cranston,  S.  1^)8,  the  Free 
Flow  of  Information  Act.  It  has  what  I  consider  to  bo  the  particular 
advantages  of  a  11-eml) racing  application — I^'ederal,  State,  and  local — 
.^ind  the  privilege  it  would  olTer  is  nuqualiHod. 

And.  ugain,  1  think  the  privilege  has  to  be  allbrded  without  qnalifi- 
•cation.  anrl  for  tije  usual  and  best  reason — that'an\-  quali/ication  would 
be  a  loo])holc  to  be  expanded. 

The  need  for  qualification  of  the  newsmen's  pi'ivilege  is  most  often 
:asserted  iji  bclialf  of  considerations  of  "national  security.*'  I  think  that 
luis  couio  to  have  a  very  lioUow  ring.  "We  have  had— on  a  not  wholly 
tUirclated  subject — too  many  ell'orts  to  {)aint  clearly  excessive  .secrecy 
in  tlv  Federal  Government  as  btnug  a  matter  of  national  interest  or 
national  security  when  it  is  in  fact  too  often  a  matter  of  bureaucratic 
interest  or  son)coiu''s  pei*sonal  security. 

If  anything  was  needed  to  nnderscore  beyond  u^i stake  the  need  for 
a  newsmen's  privilege,  it  has  been  those  instances  where  agencies  of  law 
enforcement  liave  in  ert'ect  sought  ro  use  the  press  for  their  own  in- 
vestigative pui-poses,  aud  when,  more  recently,  even  defense  attorneys 
luu  e  ti-ied,  with  the  subpena,  to  employ  the  same  technique. 

Simply  i)ut,  these  are  corruptive  tactics,  perverting  the  function, 
the  very  pm-pose  and  lueauiug,  of  a  free  and  independent  press,  and 
tlu^  privilege  is  fni'tJjer  necessary  to  guairl  against  tlieir  further 
employment. 

I  dou't  know  that  the  prop().^ed  '^Free  Flow  of  Tnforuuition  Act"  is 
a  perfect  bill,  oi*  that  it  cannot  yet  be  improved  upon,  aud  I  am  aware 
that  the  preemption  it  authorizes  nuiy  prove  constitutionally  uutenablo. 

But  I  dou't  know  that  a  pe-,  feet  piece  of  legislation  is  possible  in  tliis 
regard  or  in  any  other  and  I  do  know  this  one  isirt  going  to  be  iui- 
p  ro  v  ed  by  wea  ke  n  i  i  ig  it. 

If  this  or  any  siniilar  bill  ?nnst  incn'itably  leave  questions  luinging 
as  to  whom  exactly  is  entitled  to  the  pri  vilegti,  certainly  it  would  not  be 
nnusmvl  to  cousigii  any  additional  definition  which  events  may  require 
to  tlic  difscrctionary  decisional  powers  of  the  courts. 

In  the  light  of  certani  court  actiou.s  of  late  that  may  seem  to  pose  a 
degree  of  I'isk  which  niight  ju)t  even  have  been  thought  of  wlu^n  the 
courts  were  universally  considei-ed  the  prime  defenders  of  press  five- 
clou^,  but  there  is  in  fact  no  other  choice. 
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Sonic  nowsnion.  I  blush  to  $ny.  liavc  hoou  known  to  lie :  sonic  to  resort 
ovoii  to  damn  lies.  Sonic  newsnien  are  fabricators,  inirely  and  simply^ 
with  no  re<i:ard  for  truth  am]  no  conce7'n  for  aiiythin/2:  j)rincipled. 

And  beyond  all  doubt  a  national  newsmen's  pri\  ile<»ie  would  l>c  a 
shield  for  iiarsand  fabricators. 

So  is  the  first  amendment. 

Beyond  all  doubt  an  unqualified  newsmen's  privile<(e  is  verj',  very 
chaiu'>'  business. 
So  is  tliC  Jirst  amendment. 
Thank  you. 

Senator*  Envrx.  T  commend  the  excellence  of  your  statement.  You 
«•!  ve  us  a  \ovy  line  illus'tration  of  the  fact  that  some  protection  of  coiifi- 
deiitial  sources  is  absolutely  necess.nry  if  the  prcss  is  gohip:  to  i)erform 
its  duty  to  enlighten  the  j^ublic  concerning  corrui:)tion  and  incfliciency 
in  i^overmiient. 

X  think  tlicre  is  no  doubt  in  my  mind  that  this  constant  thmit  of 
bein^r^  compelled  to  disclose  the  sources  of  confidential  information 
hihihits  many  new.snien  from  collecting  information  and  writing, 
about  things  that  the  i)ublic  absolutely  needs  to  know. 

Also.  1  think  it  is  an  attempt  to  convert  a  newsman  into  an  arm  of 
governnient  as  an  iiu  estigator,  either  for  the  benefit  of  the  prosecution 
or  for  the  benefit  of  the  defense.  It  is  an  absolute  perversion  of  the 
mison  why  wehave  our  iiewsmen. 

I  think  your  closihg  statemejit  points  out  what  I  have  always  main- 
tained und,  that  is.  if  you  give  people  any  freedom,  that  freedom  is 
.going  to  be  abused  by  some  people  to  whom  it  is  given.  But  the  only 
\xi\y  to  ]'j3'event  abuse  of  freedom  is  to  abolish  freedom. 

Iwant  to  connnend  your  very  fine  statement. 

Mr,  CiiisRXiss.  Thaiik  you.  j 

As  yon  kno^^',  this  was  prejjared  for  deliven^  on  February  28,  whiclr 
was  before  S.  1128  was  submitted.  I  think  I  could  perhaps  endorse- 
your  bill,  too,  but  I  am  confused  by  one  thing  in  your  bill,  if  I  may  say 
and,  that  is,  the  a]]o\vance  for  in-caniera  proceedings  of  the  grand  jury 
which  liave  to  be,  but  I  would  suggest  that  once  a  newsman  goes  into 
in-camera  hearings  to  try  to  assert  his  right  to  immunity,  he  is  awfully 
buspect  whether  or  not  "lie  oi:jcns  his  mouth.  The  sources  don't  know. 

Senator  Eimx.  I  put  that  in  there  Avith  some  misgivings*  because  I 
am  a  great  believer  that  the  court  should  always  be  open.  I  do  think  in 
the  asseition  of  his  privile^,  there  are  times  wheJi  an  02>en  hearing 
will  have  the  efi'oct  of  making  xHib]i6  the  very  thing  he  is  entitled  to 
keep  privileged.  ' 

Mr.  CiiERXiss.  I  think  in  most  states  the  district  attorney  wiW  he  in 
those  in-caniera  hearings. 

Senator  Eimx\  That  is  a  develoiDnient  in  tlie  grand  jury  system 
which  I  deplore.  In  Xoith  Carolina^  nobody  is  allowed  to  be  in  the 
graiid  juiy  room  when  a  witness  is  benig  interrogated  except  the  mem- 
bers of  the  grand  jury  and  one  ^vitness.  If  the  district  attorney  were 
to in  the  grana  jmy  100m  and  they  wei'e  taking  testimonj'^,  the 
indictment  would  be  quashed. 

Mr.  Gjiehxiss.  But  isn't  North  Carolina'unusual  in  that  respect? 

Senator  Ervix.  Yes,  it  is.  I  think  the  grand  jury  has  been  largely 
perverted  from  its  true  function.  The  main  reason  we  have  a  grand 
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jury  is  that  it  is  supposed  to  stand  between  the  government  and  the 
(•itizens,  and  see  to  it  that  the  citizen  is  not  placed  on  trial  unless  there 
is  found  probable  cause  for  a  grand  jury  to  believe  he  is  guilty.  But  we 
have  had  prosecuting  attorneys  go  before  the  grand  jury  and  we  have 
had  the  grand  juiy^  converted  into  an  investigatory  arm  of  the  prose- 
cution instead  of  being  a  judicial  safeguard. 

i  think  it  is  a  very  unfortunate  situation. 

Mr.  CiiKHNiss.  I  do,  too. 

Senator  EnviN.  Thank  you  very  much. 

Mr.  Basktr.  Mr.  Chairman,  our  next  witness  this  morning  is 
Mr.  Charles  F.  Harrison,  president,  Eadio  Television  News  Directors 
Association. 

iSenator  Ervin.  Mr.  Hairison,  I  am  delighted  to  welcome  you  to  the 
subcommittee  and  wish  to  thank  you  for  your  willingjiess  to  come  and 
give  us  the  benefit  of  your  views  in  a  matter  which  is  of  much  concern 
with  people  in  your  occupation. 

You  might  introduce  tlie  gentleman  who  accompanies  you  for  pur- 
poses of  the  record* 

STATEMENT  OF  CHARLES  P.  HASSISON,  FBESIBENT,  BADIO- 
TELEVISION  NEWS  DIBECTOBS  ASSOCIATION,  ACCOMPANIED  BY 
LAWBENCE  SCHABFF,  GENEBAL  COUNSEL 

Mr.  Harrison.  I  certainly  will. 

Mr.  Chairman,  I  glanced  at  the  clock.  If  you  would  prefer,  I  will 
gladly  submit  my  testimony  on  behalf  of  the  Radio-Television  News 
Directors  Association  to  coiiser^^  time* 

I  am  accompanied  by  Lawrence  Scharif,  counsel,  who  has  the  same 
feeling. 

'\^nuit  is  your  wish  ? 

Senator 'Ervix.  That  would  be  all  riglit.  If  you  wantto  sumnmrizo 
it,  that  would  be  fine.  will  print  the  entire  statement  in  the  i^ecord 
immediately  following  your  remarks. 

Mr.  ITARmsoN.  My  testimony  is  available.  I  will  say  onl^y.very 
briefly,  the  testimony  you  have  aslcs  you  to  consider  absolute  privilege. 
Tied  in  witli  that  testimony  is  a  memorandum  from^  Mr.  Scharff  whicli 
offei-s  some  new  thoughts  for  your  consideration  in  the  specific  area 
of  lil)el.  .  I 

I  would  like  to  thank  this  cojnmittee  for  the  opi^^oitunity  to  pt^esent 
our  suggestions  and  hopefully  we  will  have  better  legislation  in  the 
immediate  future. 

The  Emn  bill  and  otlier  bills  offering  absolute  protection  of  con- 
fidential and  impublished  information^  of  course,  are  areas  which 
have  substantial  agi'eement  from  our  membership.  Our  membership  is 
nearly  a  thousand  individuals  I'opresenting  more  thaa  a  tho^isand 
radio  and  television  stations.  We  are  pleased  tJiat  the  Senator  favoi«. 
a  strong  bill  covering  all  branches  of  government — states  as  well  as 
Federal; 

WSiile  we  have  some  i-eservations  about  some  sections  of  vour  bill, 
we  are  most  inipressed  by  your  efforts  and  those  of  the  Gonstitutional 
Rights  Subcomnuttee. 
'  Senator  Erw:n.  Thaiik  you. 

I  cei'tainly  agree  witli  you— whether  a  broad  privilege  or  a  narrow 
privilege— it  should  be  absolute  and  unqualified.  If  you  have  excep- 
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tions,  the  exceptions  swallow  tlic  general  rule  and  the  general  rule  is 
gojie.  It  is  better  to  liave  a  bill  tliat  is  understandable — as  simple  as 
possible  to  achieve  your  objective — with  as  much  freedom  from  inter- 
pretation as  the  human  language  permits. 

Mr.  Haukisox.  As  a  layman  in  repoiting.  I  cannot  agree  with  you 
more  on  tlie  simplicity  of  legislation. 

.It  has  boon  said  earlier  today,  we  are  right  on  the  edge,  and  T  tifrw.Q 
with  that  and  we  hang  precipitously  with  a  little  bit  of  comfort  left. 
What  little  comfort  there  is  on  the  Federal  level  is  a  temporary  order 
from  the  Attorney  General's  Office  that  could  be  done  away  with  next 
week  or  by  a  future  administration.  The  climate  across  the  country, 
to  echo  the  statement  of  the  man  just  imni(  diately  before  me,  in  the 
smaller  communities  is  one  of  urgent  need. 

Senator  Euvrx.  Yes.  I  think  the  preceding  witness  indicated  quite 
clearly  that  more  protection  is  acutely  needed  by  tlie  smaller  publica- 
tions. The  Nei.o  York  Times  and  Washmf/f'On  Post  have  enough  power 
to  protect  themselves,  but  the  little  enterprises  in  the  field  of  com- 
mnnications  are  very  much  liandicapped. 

INEr.  Hahkisox.  And  the  smaller  publications  and  broadcasters  don't 
o])erate  within  a  shell  contained  .by  their  state  l)order  any  more.  A 
statement  by  the  Supj'eme  Court  has  an  immediate  effect  on  the  states 
on  circuit  court  level.  There  is  todixy  in  Indiana,  a  nnirder  trial  begin- 
nin.ir.  It  is  dill'erent  from  other  murder  trials  only  because  the  judge 
in  that  case,  liaving  read  the  Supreme  Court  decision  in- the  recent 
case,  will  allow  only  one  repoi'tcr  in  the  courtroom.  To  make  sure 
that  the  press  coverage  is  proper,  he  will  hand-pick  tliat  one  reporter. 
Then,  to  make  sure  the  people  are  properi^/  informed,  in  his  opinion, 
he  will  censor  every  word  beforii  that  reporter  can  issue  his  digest  to 
the  Associated  Press,  the  United  Press,  the  newspapers  around  the 
country,  and  the  radio  and  television  stations. 

I  repeat,  the  matter  is  urgent. 

Senator  Ekvix.  Thauk  you  very  much. 

Your  entire  statement  will  be  printed  in  full  at  this  point  in  the 
body  of  the  record. 

[The  complete  statement  of  Mr.  Harrison  follows:] 

Stati: ^rKXT  oi*  Cuaht.ks  F.  Harkisox,  Phi-stdk.vt,  RAoro  Tklkvisiox  News 

■  DlKHCTOUS  ASSOCTATIOX,  AIaucu  13,  1073 

I\fy  iiniiiG  !S  Cluirlos  F.  ITnrrisoii.  I  am  the  iie\vs  cUrocior  of.  radio  .station  WON" 
and  iolcvision  si  avion  AA^GN-TV,  Chicago,  bnt  J  am  appearing  today  as  jM-esident 
of  tlio  Radio  Television  Xcws  Directors  Associalion.  Appearing  with  mc  is 
J.  Lanront  ScIuii'fC  ol'  the  law  linn  Pierson,  Ball  &  Dnwd,  general  conn.sel  of  the 
Assoeiation. 

Onr  ovganization,  with  a  inend)orship  of  nearly  1,000  broadcast  journalists, 
welcomes  thn  Snhcommittee's  cnrront  hearings  as  ht^ng  ot  extreme  importance. 
A'on  are  meeting  nt  a  time  wljoii  tJie  Fir.^t  Aineiulineaf;  i,^  mulergoing  perliaps 
the  most  serions  cliaUengos  since  tlie  Alien  and  Sedition  Acts  were  adopted 
mnirly  two  c.out",urios  ago.  There  is  urgent  need  to  counteract  the  threats  to  news 
freedom  which  are  emerging  from  various  h ranches  of  government  at  all  levels. 

One  of  the  most  critical  dangers  involves  the  pro  hi  em  immediately  heforo 
you — the  con  tinned  jailing  of  newsmen  who  refii.se  to  give  ]u*ivate,  and  often 
conlidential,  information  to  grand  juries,  courts,  or  other  government  agencies; 
T  do  not  need  to  recount  the  instances  which  have  develo]ied  in  the  wake  of  the 
5-to-4  S'nprenie  Court  decision  stripping  newsmen  of  their  First  Amendment  right 
to  imnnmity.  I  urge  you  to  take  advantage  of  the  virtual  invitation  of  the 
Court  majoi'ity  to  enact  remedial  legislation.  Otherwise  arrests  will  mushroom. 
►Sinudtancon.sly,  news  sources  will  dry  up,  for  fear  of  disclosure. 
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The  Aincrienii  penplo.  will  l)o  Mk'  lo.sm's,  Tln*y  no  loiigfor  will  lonni  of  coimmi])- 
tioii,  ori'ors.  Jiiid  iiiL-oiuprliMico  in  i^dvcMMinii'iil:,  bocausc*  piibliu  i<(M*vjiiit>!  will  not 
I'iiik  pMiiisiiijj:  aloiiK  .siicli  insilcrijirovcMi  to  (piislod  Journjilisls.  IMio  acliiiil  Jailiiij; 
of  individual  nowsiiuMi  is  ol:  sceoiHlary  coiLsidcral ion ;  llio  paranionnt  coni.MM-n  i« 
111  at       dit'cJcs  on  our  dcnjocivil  iu  s.r.slfin  will  (l\s',i\f\ivur, 

hsLst  fall  liiu  Radio  T(!lcvision  N(?ws  DiiVL-tors  Association  joined  with  tVnii- 
olluM'  ])r()fc.ssioiial  news  oi'Kaniy.at ioiit^ — llio  .loint;  :M(Mlia,  Coiniailli.v — in  dral'lijij; 
{I  (inalilicd  sliitiUI  bill.  \V(»  Mioiiglit  at;  tlio  luno  |:lial;  a  niodcM-alo  a'liiroaeli  woidd 
be.  suiliL'Umf.i-Bnf:  thoreat'tor  the  Jailin^^s  ol;  scVL-ral  iicwsiueu  uia\ie  it  clear  Mial; 
an.vlliin/^^  less  liian  absolute  loji^islal ion  would  not:  fully  eorreet  tlio  situation, 
Con.sfMiUL'utly,  at  our  J:)eL'eiiUKM'  conl'eronce  t  he  niiMubors 'of  UTNUA  voted  almost: 
uiijiniuiousl.v  to  I'avor  an  absohUo  sliield  bill.  Thai;  is  wUnt  we  sujjport;  today. 

Bi'OJKleasI:  nou'snjon  Jiaru  a  parlieular  iiit:er(«st:  in  siiieid  legisJjiUon  Tor' t^^'o 
reasons.  First,  sonio  g'overiMuent;  oliieial.<  and  otbei-s  se(dc  l;o  in'omote  the  notion 
that  l)eL'ause  radio  and  t;e](?vision  .stath)ns  are  lieensed.  their  news  r(;i)ortin;< 
should  be  h.'ss  free  than  in  tlic  i)rint  nuidia.  We  rejeet.  that;  eoni.'ept'.  Broad(*ast;  news 
UMist  1)0  aji^jLrre.s.siro  and  JiariMiiNiajLT.  within  prot'eSsHinai  new.s  .standards  and 
I'thies.  Jnveslif^ative  reportin.t?  is  iMX-oniiuf;  inor(^  and  more  an  imiKU'tant:  ])art.  of 
eleL*t;ronie  Journalism,  it;  ninst;  not;  be  hampered:  it:  niu.st,  reeeive  the  .same  ])rotee- 
tioii  as  invest if;ativo  rt>po rtiM.tr  in  newspapin's  and  niaj^a/.ines. 

Seeoiul,  iha  i  fols  of.  hroadca.st;  jom-iutli.siii  are  uniriue.  In  addition  to  the  re- 
porter's traditional  piMieil  and  i)a]KM-.  use  oamoi'a.s,  mieroi)hono.s,  and  \n\n) 
recorders.  When  not:  present(?d  on  the  air.  the  resulting  lihu  and  the  video  and 
audio  t;ai)es — tlie  .so-called  "oultaUe.s'' — jire  as  i)rivate,  and  often  a.s  eontid(Mit;ial 
a,s  jr}enl:al  and  Iiamhvi'iMoii  »o/e.s.  We  iK'Jiero  tiiey  merit  the  same  ]ey:al  protec- 
tion, whether  they  are  coiWideuVial  or  not.  If  newsmen  are  railed  on  to  ])roduce 
their  unu.sed  notets.  lilni  and  tapes,  the  media  wilt  become  kno^^'n  a.s  instrunu'ut.s 
of  government  .surveillance.  This  nuist  not  occur  in  a  democracy.  Too,  then.'  is  tin) 
tutn^^er  that  olHcial.s  will  .seek  .sucli  inaterial  to  mak(i  tlieir  own  dcteriaiuat ion  as 
to  the  fairneSsS  of  a  new.s  .st:ory.  They  will  endeavor  to  impose  their  own  views  ot 
editing;  ou  free  .iournalisin. 

We  believe,  that  shield  lejjrishit  ion  should  ap))ly  aero.ss  the  !)oard  in  govern- 
luent — not  ju.sfc  to  t.Jie  court  .\\'.s/cni.  J)ut  ai.so  to  tiie  e.xccufiive  and  the  legislative 
hraiiclies  at  federal,  state  and  local  levels.  \Vc  broadcast  ucw.snieii  cannot  forget 
that  le.ss  than  two  yoar.s  ago  one  Ilouso  of  Congre.ss  hold  coutenipt  proceedings 
against  OBS  and  its  president  for  rejecting  a  subpoena  to  produce  out  takes  ot; 
te]e\'i.sion  J)hu. 

Several  of  the  ponding  bills  would  iiV])\y  to  the  states  as  well  as  in  the  fedei-al 
govermiient'.  Wc  sup])ort:  this  in-oad  covci'age.  becau.se  many  of  our  ])robl(Mns  have 
been  iu  s(;ato  proceedings.  There  are  uionumentul  dillicidties  in  ohtaiuiug  enact:- 
mcjit  of  effeoti\*e  and — jafi)orl:ant/y — Uiiiforin  iegi.siatioii  in  each  and  every  si:ate. 
We  recognizee,  ho\\'ever,  that  tbtsn^  is  a  serious  (piestion  aixuit  the  constitution- 
ality of.  a  in-eouiptivo  federal  law.  Wa  a  Hi  aware  that  other  witnes.sos  at  thc.se 
Iieariugs  have  present.ed  the  I'esidts  of  tiieir  I'esearch  showing  that  such  a  law 
^vonld  be  constilutionaJ.  AVo  a.s.suinc  tiiat  the  coniniittoe  will  assure  itself  that 
any  state  coverage  provision  is  severable  in  the  event  of  judicial  det:erminat ion 
of  invjilidity.  ; 

AVe  arc  also  concerned- that  the  language  of  any  bill  reported  by  the  coinmittco 
siionJd  make  it  clear  tJiat  the  testimonial  iirivilego  i,^  M(»t  intended  to  cover  those 
]iei'sons  engaged  ii^  ollicial  government  inforniatiou  activities.  With  that  cx- 
coption,  we  concieve  tlie  pui'pose  of  such  legislation  to  be  the  iiromoiion  ot  a  tree 
tlow  of  iiitornifition  to  the  public  by  offering  t:he  law's  protections  lo  all  of  those 
wlio  are  jiivolved  in  the  i)roecs.s  of  gatJieriiig,  reporting,  or  c([itiiig  information — 
written  or  pictorial — for  use  iu  any  medium  of  c{uiuuuuicat/iou. 

While  we  wish  to  enipliasiy,o  our  sui)[)ort  for  an  absolute'test imoniai  ];)i'ivilege 
f'H'  these  iiersmis — such  as  that  ouihodied  iu  ^S.  loS — we  urge  you  to  consider 
not  1  ling  loss  than  a  higldy  protective  qua li lied  ].u*ivilego  bill,  one  wliich  places  the 
burden  of  ))roceediiig.s  and  a  heavy  inirden  of  proof  on  the  pj-r.scai  seeking  to  divest 
the  privilege.  At  the  veiw  least:,  the  testimonial  privilege  should  ajiply  in  all  cir- 
cumstanced ca'ccjit  wlien  there  is  a  "compelling  and  overi'idhig  r.ational  interest 
in  tJie  information'*  (to  u.s'C  the  .standard  of  tin;  Joint  ^feciia  Connuittee  iiitro- 
duced  in  8.  ;:^(>  and  U.K.  '^'SAO),  or  whrro  there  is  ''an  inimi»MMit  d.angcr  of  foreign 
aggression,  of  esiiionage,  oi-  of  thre;\j:  o  Inn  nan  life,  which  cannot  be  prevented 
wirhout:  disclosure  of  the  ini^ormati*/ .  the  .«ource,of  inforjuation"  (to  quote 
S.  037). 
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li'I'^'^^A  iH)  loM^^iT  b(»ljevo.s  \hi\i  :ui  cxl'ci)! ion  Tor  IjIk'!  i'.'i.scs  is  (U'sir;ii)U'. 
tljo  original  i)n»i>o.snl  ol!  tiio  .Juiiii"  Alcdia  Couiniiltri',  tlio  Iv.st iinoiiial  |)rivil(\uo 
\Yt>\iUl  withlu»lil  \y\\})  ivspt'c-l  to  tlio  SfHirt-o  ol"  uny  n\W%i.'{\\y  ilv-ranintory  iunir- 
mat  loll  wliL'ii  a  (lnrciHlaiil;  iH.'WSinaii  or  news  orji'aiiixalion  assert  s  a  ilct'ciiso  hascd 
oi)  ilio  S(uir(j(j  oi"  sucli  inroruiat ion.  '.riiis  was  inJoudcd  to  sall^ry  iIh*  i'oar  ol'  s(»nio 
tJiat;  ilHi  ML'U'S  media  miji'ld  nnt'airiy  hide  lu'liind  (he  testimonial  jn-ivile^^c  and  that 
plaint  ilTs  wonlil  the  re  to  re  lose  libel  enses  (hey  won  Id  otherwise  win.  Onr  l(^}j;'al 
counsel,  believes  that"  tlie  ai)]>licability  ot*  the  testimonial  jjrivilej^'e  wonbl 
apiM-eeiahly  afJecL  lilnd  case  \'erdi(:ts.  Un  the  <»t lun*  hand,  the  e.xistcnee  of  a  j^eueral 
newsmau's  i>rol:ee\ion  is  necessary  ItJ  reassure  cimliUeut ial  soiirees  of  iururmaliou 
that;  their  idenlities  will  not:  be  dj.selo.sed — a/'  J(!a.sl  nut.  wirhotK;  more  eomiieiling 
reason  that  a.  libel  r;i>;i>  that.  i,'(»nld  ilselt'  no  nun'e  (ban  tlK?  means  for  a  tisbing 
expediliou  or  ImrassnnMiV  ol*  the  press.  A  nuMuorandum  on  ibis  snbji?ct:  has  l)een 
pr;'|iarod  l>y  our  c<nnis('l  iit\d  t.s  a  (  fa died  t  ri  my  writ  ten  st  ateuaMil'. 

Xiv.  Chairman,  yoiir  dist iiijLinlshed  record  on  behaU*  ot*  First  Amendment:  rijibts 
f;'ive.s  ms  hope  that,  yon  and  yonr  (:olleMp:n(»s  will  a^n-ee  on  leL^ishU'nm  rest  (nan;;  a 
vital  siiitK'd  t(i  m»wsmeii  ami  reopeuiii.u;  llu?  lh»w  ol*  neeessury  int!(n-mati(.m  to  (he 
American  p.'M)pIc.  \V(»  nre  heartened  by  tin;  bipartisan  snpiiort;  accorded  the  vari- 
(Uis  bills  pending?  in  the  ('(aiirress.  II  is  a  i-eco.n"nilion  that:  i'reedo/n  o/*  Ihe  vvci^ti 
ami  ol*  s)>eeci»,  aH.ev  nearly  'M)  years,  is  still  regarded  as  a  keystone  ol:  our 
Kepublie. 

*       *  * 

^riiMor.A.sniJM  t)i'  T>Aw  CoNHaniTNiNi;  a  Xv:wyM.\x*.s  'Vks'iimonial 

rUlVHJira-i  .l.N  JJKi'A.M  ATIO.N  Cask.s 

St'Veral  peudinp;  iK;wsman*s  privile.!j;i^  i)ilU  i>rovidi;4"hat  the  t;estimoniai  |>r}vilej;e 
shall  not;  apply  in  a  <MViI  action  i*(n'  deraniation  uith  res])e(:t  to  the  source  of 
alie^i'edly  d(M*amatory  int'(»rmat ion,  when  the  defendant  asserts  a  (kd'ense  lias(»d 
on  the  source  ol'Uie  information/ 

We  submit  that  su(di  an  exception  to  the  privilei^v  could  not  be  a  uu?aninj'fnl 
(»uou.i:b  aid  to  plaiidiffs  in  liltoi  (-uses  so  as  to  .iustit*y  it.^;  lik(»ly  deti-imeutal  elteets 
on  tiw.  ilow  or  new.*''  to  the  pid^nc.  The  inufility  ot  the  (»xcei)tion  in  those  situa- 
tioii>;  cau  bo  .se»eu  froui  a  cousid(»ratiou  of  (I)  the  "aetual  un\li<:e"  t(»st  of  A'ca: 
YorU  TintcH  Va.  v.  ^^nUir-fni,'  and  (-)  the  (^ofendanfs  burden  to  j>ruvo  "truth" 
as  a  det*euse  in  cases  not  covered  by  the  *'.-.elual  malice"  standard. 

Public  lii^ure's  who  are  plr.intit'fs  in  libr^^  ;uul  blander  suits  uuist  show  no  less 
than  tlmt  '"the  defondani:  in  fact  ontorta.i'Jjod  seri<ais  dou))t.s  as  to  /lie  ivuth  ot 
his  publication," "  lOven  stron;;'or  innnunil  y  from  liability  .suggested  by  the 
Supreme  Coui't*s  statement  that  '-only  thos(i-t*alse  stat-emcnts  nuide  with  tli(»  h'tfjh 
f/c.f/rcc  of  itUHirrnci<ti  of  their  }>rohahio  faiMiy  deman<J<'d  hy  iVc/c  York-  Times  n\\\y 
ln'  tbe  suhjeet  (d'  (Mth(»r  civil  oi*  criminal  sanctions.  speech  conc(.M*!nng  i^ublie 
affairs  is  I'nore  than  selt*-^'Xpression :  it  is  Via*  (tssenee  of  self-goveriuueut.*'  "* 

With  ran?  (?xce]il ions,  possibly,  iieiliu^r  tiie  ulentity  of  tlu;  news  souree  nor  his 
testinuyuy  could  soi've  to  prove  that  the  dei*eudant  nn\\'sman  or  his  orgainzatiou 
''in  fact"*  had  serious  doubts  aliont  Hio  trid:Ii  of  th'j  statements  made;  Tliis  would 
he  so  (»von  if  lh(»  soui'ce  were  shown  to.be  unreliable  by  an  objective  or  •'reason- 
able man'*  fftaiulard. 

I.n  view  of  tiH,»  high  inii)rol)abilily  that  an  ^-.vception  to  iho  privilege  would  ho  - 
ot legitimate  us(;t*ulness  to  lifjcl  plaintiffs,  tire  opjjortunities  which  such  an  (?xcei)- 
Vion  would  yyrovide  for  displeased  public  Ugures  to  harass  the  news  media,  and 
to  .snjoko  out  t)ieii-  con/idential  s'onrcos  foi-  noujmlifMal  i)urposi's,  slujuld  bo  lor(?- 
closed.  M(n'eov(M*,  the  men!  <»xist'ence  of  .su<:-b  an  (»xcoi)liou  would  often  create 
grave  dou}>t  in  the  mimls  of  pot(?ntial  s^mrces  o£  iufonnatioii  about  \Yhether  their 
i((enri(  ies  could  he  k(»pt  socr(it. 

This  kind  of  weighing  of  the  likely  valuo  of  the  ovidenco  obtainable,  on  Hie  , 
om^  lian<l.  against  tia»  First  AuKnulment  interest  in  pi-otecting  t)ie  new.<^g.-iMieriifg 
t*unctiou.  on  llu>  other  baud,  is  found  in  a  \\CiH{rItnwzhur(j'^  decision  of  the  IJuited 

5  f?.  .'ns.      'bll.  ami  S.  THO;  H.li.  '22:10  .'uid  olhor  bills  in  the  Hoiise  of  UcprGsoidativGs. 

!^t,  Aiihint  V.  77/«)/M).s'o»,  :^no      t2T.  rni  (iofis>. 

^ilnrrtsnn  v.  J.ouiswna,  MTl)  l.'.S.  (M,  T4~Tr»  (ISMVO.  undovsouiMKl  )^ovtlon  <piot<.'tl  ap- 
pr<>vifj:r!v  hi  »S7.  Aimatt  v.  '/'hoinitson.  ^t(>ra,  hi  Jxos(Uihioo)n  V.  M vf rinnnl'm .  Inc..  10:5  U.S. 
20  fl5liTi>.  tlJO  Court  hromloDJ'd  tin?  iloibiition  ol'  v\)\A\ii  fijiiu'i's  covorua  by  those  stiindanl. 

»  nnuiJi:hun/  v.  Jlui/cSj  lOS  D.iS.  005  (10V2), 
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8t:il<»s  Coiirl.  ol*  Appcjils  i'or  l]u»  Kijilitli  Circnil-.  In  Vrrntntcy  v.  fimc.  Inc..'  tin.' 
(Jnurt  ol:  Al'luNils  :iillvim»(l  thtj  Distru't  Court  in  'pj:r;\iUiiij,!;  .suuuuary  jmliruioiit  I'nr 
Miii  (I(»i'(»n(l;uit.  willumf  iuM'initliii^r  liiscovery  tiio  iiiaj;;iziiio'.s  sonrccs. di'  lU'ranin- 
tor.v  allofxaf  ions. 

T)ui  C(nn'l.  ol*  A.npcals  opinio;:  in  Diat  t.*a>!(}  sIiowim)  that:  in  still  ollior  iM.ronV. 
)\hv\  {;;js(\s  Mjo  Av](M-a)  (-(Mirfs.  uvcn  u'i/lnnt/  Iii'fio/il,  of  slatnlury  ]»ru(i'cli(ni  loi* 
n(»wsjiien,  liav(?  nut  onlcriMl  Jisclosnrc  of  c-unfi(l*»nllal  >'(>nrK»s  wltliout  a  pMsilivo 
.sliDwinjj:  {)['.  "tM>;;i)izal>k»  invjinllcc"  In  llltol  ilalnlin* — sonictliin^  'wlilch  ;;cn- 
(»r;i]Jy  caiujol.  sljinvn.  \\'\n\  nnii't  i<\i\\LH\  \hi\{.  "to  ('(//npc*!  a  /lowsnian  t"  In'i-acii 
a  conlniiMitial  relationslii])  nuM-oly  luM-ausv'  a  lilu'.l  sr.lV.  Ims  lunni  liiod  ai-^ainst  him 
ivoiild  scoiii  Inevitahly  to  load  In  excus-sivo  iv.st.raint  nn  Mio  j^cojkj  of  h\v:iUnial<' 
nows.n'atlHMin.iC  nd  ivit.v." 

TIic  j^anio  coiiclnsion — \\\\\\.  a  n<'\vsni(:irs  privilo;.:(^  wo'jld  not  sniistant ially  affoj-t; 
llui  r(»snlts  in  diiramatioii  actions— is  rc-aoMcd  nif>n  roUMidcration  ot:  rlio  rospoc- 
l»ni'dons  ot!  Hit*  pai'tios  in  tlio.so  arlions  in  wincli  "trntlj"  is  pl(»inlcd  iis  a 
dol'ojisi'.  In  tiajso  wis(i.s  not;  involvin.i^  pnldioIijLrni'u  iJiaintilTs,  tin*  dnl'tMnlant  pnl»- 
li.slRM*  or  hroadoastcM*  lias  Uio  iJurdon  (»r  jiroving  tln>  tnitli  oi*  tlio  ofl'oudini^  stato- 
nunit,  once  lluj  i>laiiitiff  Inn?  oarriod  Ibe  hurdon  of  ))roVMlin;^  jjublicalion.  his 
jdontilication,  dcfanuition,  and,  in  sojiio  cjisl's,  dania^jos. ^  Tlu:'reror(»,  in  t]n»s^? 
ca.sos,  if  tiio  con  li  den  via  I  soun^o  is  ni'cdod  to  prove;  tlh'  trntlii'nlnoss  of  tlu^  di'Tania- 
lion.  llin  dofiMidant  oan  citJicr  Itrin;:  I'ortii  tlio  source  or  r(?nniin  silent;  ami  risk  loss 
of  (lie  ease  f>.v  failnnt  fo  establish  his  defense. 

In  sum.  the  recojinition  of  a  iestimouial  privilej^e  eoucernin^  sources  hi  defama- 
tion eases  would  dei)rivo  plaiidiffs  of  little  or  nothiinr.  but;  the  al)S(»neo  of  the 
pn>t(»ction  in  sueli  ea.^es  would  likely  inhibit  tiie  How  of  information  to  the 
l)ulOic  from  the  conridontlal  sources  of  newsmen. 

PlKKSON.  VtMA.  &  IJOWI). 

WasJiij)<;rJo7i.  7XC. 
:\larelir>,  l<)7;i. 

Mr.  Baskiii.  Mr.  Chairman,  our  nnxi.  witness  tliis  niornm<^  is  Mi*. 
Paul  Bran/ijiii*o*,  a  reporter  from  tlic  Detroit,  Free  Press. 

Seiia;tor  Ekvix.  I  want  to  thank  yon  for  appeariiia:  bcforo  tl^o  .sub- 
coinmittee  and  .yonr  willingness  to*^nve  ns  tlie  benefit  of  your  views 
ill  the  field  in  'which  you  are  not  only  most  knowledgeable.,  but  rutlier 
sadly  perienced. 

STATEMEKT  OP  PAUL  M.  BEAWZBTJEG-,  EEPOETEU,  DETEOIT  PHEE 

PBESS 

.  Mr.  BnAX'/nuRO.  I  would  lilce  to  express  my^  appi*eciation  to  tliis 
committee  for  considering  legislation  that  might  end  the  ghastly 
spectacle  of  American  Jiewsmen  being  siibpenaed,  harassod,  and  jailed 
for  writing  newsstories  based  on  inforinatiou  from  confidential 
sources. 

As  a  reporter  wd\o  has  been  twic^i  subpcuaedj  who  has  been  con- 
victed of'contemj^t  of  court,  who  has  been  sentenced  to  G  montlis  im- 
prisonment, I  welcome  this  oppoi-tunity  to  testify  about  the  need  for 
it  carefully  drafted  reporter  j^rivilege  status.  But  I  speak  only  for  my- 
self and  not  for  my  present  employer,  the  Detroit  Free  Press,  nor 
foi'  my  fomner  employei-,  the  Louisville  0 ouriev-J ournal. 

In  Louisville,  where  I  w^as  an  investigative  repoiter  from  July  1907 
to  June  1971,  I  frequently  found  it  necessary  to  use  confidential 
yources  for  my  stories.  This* was  especially  so  m  niuckraking  reportage 
and- in  stories  involving  professional  crimijials.  There- were  at  least 

F.  2d  9S0  (Sth  Cir.  1072),  ccrf.  (?CHiC(?,  U.S.  No.  T2-727,  Jan.  15,  1073  (41  U.S. 
«404  P.  2d  at  002-03,  904  nnd  nn.  9-10. 

p  J^(>f>  Uunsou,  l^ibel  and  Keluted  Torts  §§218-21  (19C9)  :  Ro.statomonts,  Tort^  §013 
(193S). 
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DOO  lawbroakors— including  heroin  luldicls,  bookit^s,  J-enccs,  lUogul 
drug  dealers,  burglars,  prostitutiiSj  and  thieves— who  allowed  nie  to 
interview  them,  to  spend  days  and  even  weeks  ^vitll  them,  to  observe? 
them  occjisional'ly  while  they  wore  worlcing. 

Oi  course,  they  cooperated  with  mo  only  after  they  hnd  cxtrMcted 
a  promise  that  1  would  never  reveal  their  identities.  But  for  many 
of  tiiojn,  jny  projnisc  alone  was  Jiot  satisfactory.  TJiesc  people  M^ould- 
ask  if  I  could  be  compelled  to  identify  them  if  1  were  subix-nned  by  a 
grand  inry.  I  always  told  them  that  Kentiiclcy  Ecviscd  Statute^ 
421.100  provided,  in  part,  tluit  "No  ])erson  shall  be  compelled  to  dis- 
close .  .  .  before  any  grand  .  .  .  jury  .  .  .  the  source  of  any  infor- 
]nation  procured  or  obtained  by  hinij  and  published  in  a  news- 
l)a|)er  .  .  .  by  ^vhic!l  he  is  engtiged  or  employed.:'  I  carried  a  copy 
of  that  statute,  and  it  avjis  often  decisive  in  pcrsundiug  criminals  to 
trust  me.  Thtit,  and  a  reputation  I  developed  for  keephig  my  promi.sc 
of  confidentiality.  ' 

One  example  of  the  sort  of  work  I  did  was  a  series  ]niblishod  early 
in  19G0  on  illegal  drug  use  in  Louisville.  It  was  eight  newspaper  pages 
in  length,  and  it  was  based  on  almost  3  months  spent  with  the  whole 
.spectrum  of  di*ng  users — from  tlie  high  school  student  who  smokes 
marijuana  to  the  hardened  criminal  with  a  $150  a  day  lieroiu  habit. 

I  ;{m  prond  of  that  series :  It  alerted  Louisvillians  to  a  locnj  problem 
thnt  few  of  them  knew  existed;  it  Avon  a  national  iournali.^»ni  award; 
it  was  nominated  for  a  Pulitzer  prize.  TJie  respo]ise  frojn  the  cojunui- 
nity  was  also  heartenino*.  Both  policemen  and  drug  users  wrote  me  let- 
ters sny  that  I  had  performed  a  valuable  service,  and  I  was  latiu*  gi^•en 
an  aw.ard  by  the  L,o^is^'ille-Jofferson  Count}^  Crime  Connnission.. 

A\''ith  this  background,  you  can  undeviStand  why  I  Avas  totally  un- 
j:)r.}pnred  for  grand  jury  luirassmcnt  when  in  November  lOfiO.  I  wrote 
a  sliort  featnro  story  about  two  young  men  wlio  were  opemting  a  small 
makeshift  laboratory  for  the  conversion  of  marijuana  to  hashish.  The 
men  liad  agreed  to  let  me  visit  their  laboratory  to  watch  them  at  work. 
They  Inid  done  so  only  after  I  had  promised  them  confidentiality  and 
shoVved  one  of  them  a  copy  of  Kentucky's  reporter  privilege  statute. 

A  few  days  after  the  story  Avas  published,  I  Avas  sub])cnaed  before 
t!ie  Jotl'erson  County  grand  jury  in  Louisville.  I  refused  to  identify 
the  two  ha.sh  manufactiu'Ci'S  on  two  grounds.  (A)  IvKS  421.100, 
the  Kentucky  re])orter  privilege  statute,  and  (2)  tlie  first  amendment 
of  the  U.S.  Constitution. 

I  think  the  first  amendment  is  a  reporter  privilege  statiite,  and  four 
justices  of  the  U.S.  S\i]n*ume  Court  agreed  v.-ith  me.  F]*cedom  of  the 
press  docs  not  mean  merely  freedom  to  publish  news,  but  freedom  to 
gather  it.  Of  what  \*alue  is  the  fi*eedom  to  publish  news  if  you  don't 
liave  the  freedom  to  gather  ne\vs?  Ajid  nc\vsgathering  cannot  be  free 
unless  reporters'  promises  of  confidentiality  are  protected  from  grand 
jury  harassment.  The  cold  trutli  aboiit  ]ie\vsgat]iering  is  that  some 
sources  will  not,  and  can^iot,  provide  information  on  anything  otlier 
than  a  confidential  basis. 

In  Januaiy  1971, 1  was  again  siib])enaed,  this  time  by  the  Franklin 
Cou2)ty  gra]id  jury  in  Frankfort,  Ky.  It  seems  that  the  grand  jmy 
a]id  the  local  prosecutor  were  curious  about  a  lengthy  story  1  had  writ- 
ten about  illegal  drug  use  in  Frankfort. 
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In  ]*c.soM  I'd  ling  that  Qtovy,  I  \\tul  spant  sevonil  weeks  (alking  (o  some 
?)0  illei!";il  cli'ug  user.s  in  Fraiiki'oi't,  iiiehuliiig  ji  iniddkvleve!  govei'ii- 
ment  oflicinl,  young  ])j.'ofessionalSj  and  students.  I  had,  of  course,  wit- 
iicssi'd  II  nninlKu*  oi  drug  olTenses  and  the  grand  jury  wanted  to  k»iini 
the  idtMitity  of  those  ol'fenders. 

.1  rofust»d  to  enter  the  grand  juiy  room  in  Frunkfoii.  Tiio  reason  was 
that  merely  to  enler  the  room  would  have  cliillod  niy  relationship  with 
my  sources.  Grand  jury  testimony  is  secret  and  so  niy  sources  would 
]ia\'e  been  unable  to  determine  whether  or  not  I  liad  betrayed  tJiem. 
Had  any  of  them  been  ari'ested  snbsequont  to  niy  testinioiiy,  niy  ci'inji- 
luil  sources  in  Kcmtucky  would  have  become  suspicious  and  refused 
to  deal  with  nie  on  f  utur(i  stories. 

Is  there  a  contradiction  i!i  my  nn willingness  to  cuter  the  Frankfort 
grand  jury  I'ooni  and  my  willingness  to  enter  tlie  Louisville  gi-and 
j  u  vy  room?  T !  i  e  c i  rc urns t  a  n ces  o f  the  t  w o  ca  ses  ex  plain  m  y  seem  i  n  g  I  y 
conti'adictory  behavior. 

In  Louinville,  my  snb|)eua  did  not  rc\-oal  what  info?'mation  tlje 
grand  jury  sought,  .so  it  was  conceivable — although  highly  mdikely — 
that  the  ju)-oj-s  .sought  my  tcstiniony  on  a  inattt'i*  liavijig  Jiotliijig  to  do 
with  my  work  as  a  reporter.  Hut  in.  Fraidcfort  tht-  subj^ina  stated  that 
I  was  be i Jig  asked  to  testify  in  the  matter  of  violation  of  statutes  con- 
I'.erning  the  use  and  sale  of  drugs.  Therefore,  the  Fi'ankfort  suh|)ena 
gave  me.  legal  notice  that  the  reason  for  tlr^  subpena  was  my  story 
a  bo  u  t  i  1 1  ega  I  d  r  u  g  u sa  ge  i  u  F  ra n  Ic  f  o  rt . 

Also,  at  the  time  of  the  Frani:foi*t  subpena.  I  was  able  to  cite  as 
authority  for  my  refusal  to  enter  the  grand  jury  room  the  IS'ovend.K'i; 
1070  decision  of  the  U.S.  Couit  of  Appeals  for  the  Xinth.  Cii'cuit  ir. 
.CaUwell  V.  Vnikd  Statas,  F.  2d  1081.  This  deci.sion  was  not  a  vail- 
jable  to  niG  at  the  time  of  the  Louisville  subpena  in  November  lOGO. 

Finally,  there  was  still  another  im])ortaut  ditrerence  betv>-een  the 
Louisville  and  Frankfort  cases.  T  knew  the  Louisville  pi'osecntor'S 
views  and  personality  fairly  well,  whereas  T  didirt  know  the  Frank- 
fort prosecutor  at  all.  This  wxxh  r.s.scntial  because  of  the  two  basic 
options  confi'outing  me:  (1)  -Kef using  to  enter  the  grand  jury  room 
.and  thereby  publicly  a/lirining  that  I  would  not  betray  my  iiiformants, 
or  (2)  entering  tlie  secrecy  of  the  gi'and  jury  room  and  running  the 
risk  that.  T  would  not  be  asked  to  icieiitif y  luy  sources.  Iji  the  lattei*  case, 
b.:;d  any  of  niy  informants  been  sub.^eciuently  arrested,  they  would 
have  instantly  suspected  nie  and  my  imputation  v/ould  have  been 
destroyed.     *  '  * 

I  knew  the.  Louisville  prosecutor  well  enough  to  confidently  predict^ 
tbat-he  ^vould  demand  that  1  identi  fy  hiy  sources,  and  that  if  I  refused 
])e  would  go  into  open  court  and  ask  the  judge  to  hold  me  in  contempt. 
That  would  have  been  su/licienfc  proof  to  my  sources  that  I  had  not 
betrayed  them.  That  is  why  I  took  the  calculated  risk  o('  entering  the 
Louisville  gvand  jury  room.  But  in  Frankfort  I  did  not  kjiow  tlie 
pi-osecutor,  and  the  risk  was  too  gi'cat. 

However,  in  retrospect,  1  think  T  crimed  in  entering  tiie  Louisville 
grand  jury  room.  Whetiier  oi*  not  T  went  before  the  grand  jui'ors,  I 
was  going  to  be  iield  in  contempt.  Therefore.  I  took  an  unnecessary 
chance  of  alic^nating  my  informants. 

Ultimately,  I  was  the  sub ject  of  several  decisions  l)y  the  Kentucky 
Court  of  Appeals.  Tiiosc  d(>cisions  should  be  of  some  interest  to  tiiis 
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subconjiMilh'o  bi'oaii.sc  Mun*  illuslnitti  hou*  (lio  ln'/;ln»^(  a[)|)olhi(o  coiii-t 
of  at:,  loiist  one  stali>  will  on.u'ii/j^'e  \n  astDumliiiii'  .sophislry  (o  cMi-riim- 
vcnl-  a.  ropoi-tor  privik^ii'ti  .slalnto.  Yoii  will  i-orall  {hut  KYIS  -iiil.HMJ 
statod: 

No  piM-sou .shall  be  coiuptjlkul  lo  disclose  .  .  .  bol'on?  .*i?i.v  irrand  ,  .  .  Jury  ,  .  . 
liio  source  of  nay  inl'oriiinlion  iJi'otairiHl  or  (fbtainod  hy  liim,  iwn]  publi-slic'tl 
ill  a  aewspjipei-  .  .  .  by  ^Ybi^:il  he  U  ongagoil  or  wni)lo.Yi'il. 

'J'lio  cowvt  said : 

In  [bis  ensv  tlio  rcixuMoi'  U'iwiumI  tlr.U-  two  inoa  woro  ontrfi^^'oa  in  tlai  i»r<ictMs  (»£ 
iinikinK  luisiifsli.  Tiioij'  idcnlfiy.  its  woll.jis  lliii  ;u-tivily  in  which  tlioy  wore  oa- 
.^■Jl^;■lMl,  wns  a  i)jii't  nf  I  he  irfornKfUoii  ubniincO  l>y  liiin,  hul  iboir  iaciU  iiy  was  not 
(ho  xourcc  of  the  inronant i<')M. 

Till'  ac(ujil  Jsoarcc  i»f  tljc  inronuiition  in  this  ea^?o  wn.s  the  ro porter's  pcrsuiial 
obscrvfilion  ... 

la  Jill  lil<(^iili(ioil  (ho  i>ro.^oa("  rase  is  crnn/jiiciited  by  Uie  i'.'ict"  {hat  (be  ihtsoils" 
who  eniumitiea  tho  crime  were  proJ»;tl»ly  ihe  snnio  persons  wliu  inl'ornied  IW'na/.- 
bar.ir  lli;i(;  the  eriioe  would  he.  or  w.-is  hoini;-,  cnniinith'd.  IT  so.  this  is  a  rare  ciise- 
svbcri^  ijjij>/-Mi.iJils  .■M'lualiy  i/i/'<>rnic<!  iVJ:i{\uM.  (bediselvcs.  Ibil  in  tiinl"  evenf:  (lie 
privileiio  wliich  would  have  i.rotcelcd  disclosure  ot*  their  ideutity  as  iul'tiViuautii 
cannot:  be  extended  heyond  iheir  nth?  as  int'oi'niants  l(j  i)rolect  tln'ii-  identity  in 
Hjo  en li rely  diR'eJ'enj-  iTrle  as  perijot  rators  ot-a' crime. 

\)\  shovf,  lia^  court:,  sa'ul  that  ])hva8i^  **yo\n*ce  oi:  any  in fornaitioiv^ 
in  KKS  4:21,100  sini[)Iy  did  m)t  apply  to  a  case  \vJi(iro  erinnnals  allow 
1  -1^1 ) 0 v\i\  1  -s  I; o  \v O.SS  a  c r i n  1  e . 

11*  I  Jiad  sinij.^ly  inlej'viev/od  fho  I' wo  liasli  niann fachiroi's,  /;hcir  role 
as  in  i-oi'nan)ts  would  havo  Ikhmi  covered  by  tho,  st  at  uto.  But  by  tryi-n<i:l"o 
corrol)oratc  l  licii'  stories  by  visit in;^,'  the  hash  lab,  I  h^st  t  he  protection 
ali'oi'ded  by  the  statute.  The  coui't  thus  implied  that  KKS  421.100  Avill 
sonietimes* protect  and  encourage  mediocre  rcpoi*ting,  while  discourag- 
ing' and  iMinishiuu"  ros])onsible  journalism. 

In  Jini'^.  1071.  1  left-  Kentucky  lo  work  :l'or  tlic  Detroit  Free  l^ress 
ajid  1  3' ear  later  the  U.S.  Suj)nMiie  Court  issnot!  an  opinion.  Bvai):-:hv.  v(i 
V.  I:Ia}/es.  lioldino-  that  the  hi*st  amendment  is  not  a  re].)ortcr  ]-)ri vileti'e 
stivtute.  6u  September  1,  liir2,  I  ^vas  hejtl  in  contem[)t  fd'  JcliVrson 
(Joiinty  Cii'cuit  Court  in  Louisville  and  sentenced  to  0  months' 
impi'isonnieut. 

iThe  Goverjioi*  of  Kentucky  has  asked  the  CJovernor  of  Miclii^uu 
for  my  extradition.  1:1*  tJie  (lovernor  o:l'  ■Nfichi'^'an  decides  to  extnidite 
me,  iSvil!  either  appeal  Iris  decision  or  return  to  Kentucky  to  spend 
G  months  in  jail. 

And  this  is  wliat  liappcns  in  Amerka  when  a  I'eportei'  writes  a 
story  based  on  conlidcntial  so\n'ces.  The  Lo\\isville  police  did  not  kno\\ 
about  that  hash  lab  and  if  I  hadirt  written  that  ^tovy,^  they  miglifc 
]un-ei-  have  known  about  it.  For  this  public  service  [  am  rewaixled  with 
a  prison  sentence. 

The  Supren^e  Goui't/s  decisiouAvas  a  severe  blow  at  the  freedom  of 
tliC'Amei'ican  press  to  gather  news  and  disseminate  it  to  tlie  public. 
ITidess  the  Congress  aiid  State  legislatures  qiuckdy  pa.ss  good  reporter 
privilege  statutes,  I  fear  for  the  future  of  aogressive  in\-est  i.i>;:itive 
3-eporting  in  America.  Already  the  Court's  decision  has  affected  the 
flow  of  news  to.the  public  by  its  deleterious  eirect  on  -jrlitors,  repoi'ters, 
and  sources. 

Several  months  ago  I  was  talking  to  a  middle-level  hei-oin  dealer 
in  Detroit*  I  had  known' him  for  so\'eral  weeks  and  I  had  l)een  pressing 
liini  to  help  mo  gather  evidence  proving  the  corruption  of  a  certain 
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civil  sorvant.  Finally  he  mado  his  decision.  TTc  siartod  hy  tcllinii'  mo 
thwt  T  had  convincccl  him  I  Avas  not  an  midorcovcr  policeman,  tliat  I 
\xi\s  the  same  ]^)ranzbnr^  who  liad  refused  to  reveal  his  sources  to 
Kenhiclcy  !>Tand  juries,  that  I  would  go  to  prison  in  A[ichi.^'an  rather 
than  reveal  his  name  to  anyone. 

Tlion  ho.  fold  i:ie  thut  he  ll>o[{<ilit  il  likely  Miat  the  stovv  would  rcsnilt 
in  my  im]-)risonment  for  contempt  of  court.  Tie  said  that  T  proba))ly 
wonlcl  not  lilce  jail,  that  I  would  not  relish  g'etting  i-aped,  gettiuij,"  beaten. 
He  said  tluit  ai'ter  I  liad  taken  a  few  beatings,  1  might  vh'",ide  (o  be(ray 
liim. 

"If  3'on  decide  to  snitch,  I  would  know  about  it.'*  he  said.  "And  T 
would  have  yon  killed  before  you  even  got  out  of  jail.  And  since  T 
don't  want  to  have  to  kill  a  reporter  for  the  Detroit  Free  FresSj  let's 
forget  this  story." 

The  heroin  dealer's  logic  ^yi\s  infallible.  I  just  sat  I  ^.I'ore  liini  in 
anguished  silence.  And  the  Detroit  public  may  have  been  deprived  of 
a  story  of  no  small  signiticance. 

The  Supreme  Court's  decision  affects  not  only  st^urccs,  but  editoi's 
and  reporters.  " 

Several  months  ago  I  won  the  opportunity  to  write  a  certain  story 
that  would  perhaps  have  been  unique  in  American  journalisni.  I  cannot 
tell  you  what  it  was  about,  because  I  don't  want  a  grand  jury  subpena 
for  a  story  that  was  never  published. 

I  presented  the  idea  to  the  editors  of  the  Datroit  Free  Press,  Ono 
of  them  said,  "It's  a  great  story."  But  tJiey  said  I  could  Jiot  do  it. 
They  had  concluded  that  I  would  probably' be  snbpenaed  to  identify 
my  sources  and  that  I  would  eventually  be  ciled  for  contempt  of  comt. 
The  story  was  "great,"  they  said,  but  not  of  such  huge  significance 
as  to  justify  the  years  of  legal  battles. engendered  by  a  grand  jury 
subpena.  In  shoit,  there  is  now  a  penumbra  of  stories  that  once  would 
have  been  published,  bnt  no  more.  The  loser,  of  course,  is  the  public. 

In  fairness  to  the  editors  of  the  Detroit  Free  Press^  I  must  say  that 
they  also  rejected  my  story  idea  because  they  did  not  think  it  prudent 
for^ne  to  be  sitting  in  a  Detroit  jail  at  this  clelicate  moment  when  the 
Governor  of  Michigan  is  considering  my- extradition  to  a  Iventnck}'' 
jail. 

The  Supreme  Court's  decision  last  June. obviously  drives  a  wedge  be- 
tween confidential  sources  and  reporters.  But  the  Court  noted  ihat 
Congress  and  State  legi^atures  ai-e  free  to  enact  reporter  privilege 
statutes.  Thus,  we  have  now  reached  an  impasse  in  which  the  American 
press,  after  182  years  of  living  under  the  protection  of  the  first  amend- 
ment, must  implore  C.mgress  to.lead  the  way  in  asserting  tlie  right 
of  journalists  to  make  promises  of  confidentiality  without  the  throat 
of  subpenas  and  imprisonment.  Therefore,  I  find  it  ap]")alling  that.some 
of  ihef  reporter  privilege  bills  bofore  Congress  would  not  have  the 
effect  of  safeguarding  a  free  press,  but.would  further  erode  the  ability 
of  journalists  to  deal  with  confidential  sources.  Tlicse  dangerous  bills 
are  the  ones  which  afford  newsmen  a  so-called  qualified  privilege. 

I  l^eliove  that  the  reporter's  privilege  must  be  absolute  with  respect 
to. all  information  gathered  by  a  journalist  within  tlie  scope  of  liis 
worlv  as  a  newsman.  I  have  four  reasons  for  this  position. 
•  First,  an  absolute  privilege  statute  not  only  protects  the  free  flow 
of  information  to  tlie  public,  but  it  promotes  good  Jaw  enforcement. 
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Qiiulifiod  pi'ivile^'c  stntidcs  arc  against  (lie  roa!  inUn'cs(s  of  poii(j(vaiu:I 
prosociiioi'S. 

If  Mui  CoJi<i:ross  (?i){i('ls  a  Htntiifo  wliicli  di^fliios  a  fact  .sitnatioji  nnd(M' 
Avliicli  a  jiuli^v,  can  order  i)  roportor  to  rcvoal  Jiis  sources,  it  will  bv.  in 
precisely  Miat  fact  situation  tliat  sources  will  refuse  to  talk  to  r(^])oi'teivs. 
'Dh)  uQt  ivsu]t  will  not  bo  more  repoi'ters  identifvinii*  their  soni'ces  to 
i»*ran<l  jn)*ies,  l)\;t  less  stories  based  on  conddcntial  soui-ees.  If  s\ich 
storios  do  not  ^I't  printed,  p.olice  jind  prosecutors  will  lose .  whatever 
boiu'lit  they.wonld  h.ave  <i.'ott(?n  from  this  rei)oiin;i-e. 

For  example,  the  FJU'  undoubtedly  leariuni  something'  about  the 
j^daclc  rantluu-s  by  readinti*  Earl  Caldwell's  stories.  II'  a  qualitiod  priv- 
ili'^l'e  statuie  is  enacted  such  that  Karl  Caldwell  can  l)e  eoni])elled  to 
reveal  blade  dissident  sources,  ho  will  never  be  able  to  deal  Avith  sur.li 
sources,  and  the  FBI  Avill  learn  nothing  at  all  froni  Fnrl  Caldwell. 

Prosooutors  cannot  have  it  l.ioth  ways.  If  qualified  privile^re  statutes 
build  a  wall  between  a  reporter  and  certain  sources,  prosccutoi's  v/ill 
get  nothiui^*  from  i'eport(M*s  about  sucli  sources.  If  a  reporter  is  .iriven 
an  absolute  privilege,  at  least  tlic  prosecutor  bcnciits  by  the  re[)orter's 
stoi'ies. 

At  least  two  of  the  bills  before  the  Senate  are  defective  in  )n*ecise1y 
this  way.  They  are  S.  i\(S,  introduced  by  wSenator  Sclnvtnker,  and  S.  318, 
i  n  1 1  'o  d  u  ce  d  by  Sen  a  tor  We  i  ckc  r . 

•  S.  30  provides  that  a  litigant  in  a  Federal  district  court  may  apply 
for.nn  order  divesting  a  reporters  privilege  by  presenting  evidence 
that  tlie  jiews)nari  has  i]iformatio]i  relevant  to  sj)ecific  ])robable  viola- 
tion of  law,  that  there  is  no  alternative  means  of  getting  the  iiiforma- 
t  ion,  and  that  there  is  a  con^pclling  and  overriding  national  interest  in 
the  information.  *  \ 

This  is  absurd.  It  is  precisely  in  tlie  area  of  criminal  violations  of 
compelling  and  overriding  national  interest  that  prosecutors  ought  to 
be  interasted  in  getting  some  information  from  a  reporter's  stories 
rather  than  getting  no  inf  oi'inatio]i  at  all. 

Suppose  I  made  contact  wnth  one  of  the  radical  fugitives  on  the 
FBI'S  top  ten-n^ost-Avanted  list.  And  suppose,  for  his  own  reasons,  lie 
]xu-mitted  nic  to  spend  a  few  weeks  wdth  him  so  that  I  conld  ^vrite  a 
story  about  whether  or  not  there  is  an  underground  railroad  in  this 
country  wliicli  providas  money >  and  slielter  to  radicals  wanted  by 
police.  M,y  story  Avonkl  identify  the  fugitive,  hnt  I  would  have  to 
promise  confidentiality  to  the  people  w;ho  open  their  homes  to  liim, 
becanse  they  would  be  committing  the  criuie  of  harboring  a  fugitive. 

If  I  were  properly  subpenaed  befoi-e  a  Federal  court,  the  U.S. 
attoi'uey  would  forcefully  argue  that  I  Iniew  about  a  specific  violation 
of  law  relevant  to  a  case  before  the  court,  that  there  is  no  alternative 
means  op  getting  the  information,  and  tlierc  is  a  compelling  and  over- 
riding national  interest  in  the  information. 

Surely  the  FIH  and  the  U.S.  attorney  would  be  better  served  by  the ' 
information  in  n\y  story  about  the  operation  of  this  undergroiuul  rail- 
road than  if  the'*  had  ho  such  hiformation  at  all.  But  my  source  would 
never  liavc  a.  d  to  let  jnc  do  the  story  if  he  know  I  could  be  com- 
pelled to  identify  his  hosts.  An  absolute  privilege  statute  woukl  be  in 
the  interest  of  the  FBI.  A  qualified  privilege  stfitute  Avould  )mt. 

The  second  reason  I  favor  an  abf>olute  privjk'gc  statute  is  th-.it  such 
legislation  is  relatively  impervious  to  judicial  ..u'd  proseeutnria!  abuse. 


362 


These  laAVS  arc  written  in  absoliito.  tenns  anil  it  is  diflicult  to  inedclle 
Avitb  them — unless  a  court  wants  to  eiitru^e  in  |nrHlT'tir  sopliisti-y  of  (lie 
sort  \YC  saw  in  the  decision  of  the  Kei\t\icky  Couit  of  Appeals. 

Qunlidcd  pi'ivilege  statutes  art^  subject  to  abuse  because  wliatevei* 
exception  you  draft  wlioivin  a  i-epoiter  can  be  com])ellecl  to  testify, 
that  exception  will  bci  expanded  by  y.ealous  prosecutors  and  judges 
until  thei'C  is  iiotliing  left  of  the  repoi'ter  pri vile<j:t^  statute. 

For  exan"i])le,  S.  36  speaks  of  cases  of  compelling  ami  ovoi'ridincr  na- 
tional intercvSt  in  the  information.  That  is  a  phra.se  that  is  iiiHnitely 
expandable,  just  like  the  phrase  "inter.state  commerce.'' 

Can  it  be' argued  that  Jack  AndcM-son  mu.st  r.^veal  his  source  for 
copies  of  recoi'ds  from  the  Bnreau  of  Indian  Affairs  because  there  is  a 
compelling  and  overriding  interesr  in  bringing  to  justice  tJiosc  avIio  are 
in  i)ossossion  of  stolen  Federal  records? 

Could  the  New  York  I'viwh  have  been  compelled  to  reveal  its  .source 
foi*  the  Ponhigon  Papers  l^ecauso  such  disc]o.sure  would  be  of  compel- 
lingand overi'iding national  intd'cst ? 

The  third  reason  I  am  in  fnvoi*  of  aii  absolute  privilege  statute  is  Ix*,- 
cause  reporters  need  cei'tninty  when  dealing  witJi.  infornuiiits.  A  soui'ce 
wants  to  know  witli  pi  ecision  whcthei'  oi*  iiot  the  reporter  can  be  forced 
to  reveal  his  identity.  An  absolute  ))rivilegc  statute  offers  such  cev- 
tainty.  But  a  qualified  pi'ivilege  statute  is  always  uncertain. 

How  caJi  a  source  know  wheMier  or  not  a  judge  will  deem  the  iden- 
tity of  the  source  of  compelling  and  overriding  national  intei'ost?  Wlio 
is  to  know  liow  various  Federal  district  judges  will  interpret  that 
phrase?  Such  uncertainty  will  cause  many  sources  to  refuse  to  run  tJie 
]*iskof  confiding  in  a  reporter. 

Finally,  I  am  opposed  to  qualiljod  reporter  privilege  statutes  be- 
cau.sc  I  think  they  ai'c  imconstitutional.  The  first  amendment  says  that 
"Congress  shall  make  no  law  *  *  *  abridging  the  freedom  *  *  *'  of  the 
l)ress."  Qualified  privilege  .statutes  do^ne  fact  situations  in  which  re- 
])orters  can  be  com])elled  to  reveal  their  coniidential  sources.  In  those 
fact  situations,  reportensAvill  notbe  able  to  freely  gather  news.  This  is 
precisely  the  opposite  of  what  I  think  the  Founding  Fathers  intended 
wlien  they  wrote  the  fir.st  amendment. 

Do  yoti  think  that  the  Foimding  Father  intended  that  reporters  not 
be  able  to  talk  to  criminal  sources  ?  Under.  British  law,  the  Founding 
Fathdi's  themselves  were  revolutioiuny  criminals.  ' 

There  are  those^who  argiie  that  shice  newspapers  have  to  obey  Fed- 
eral statutes  dealing  with  income  tax,  postage,  collective  bai*gaini]ig 
et  cetera,  then  \yhy  shouldn't  repoi'tei*s  be  roquiredj  like  other  citizens, 
to  obe^^  subp^ias? 

Eeqniriiig  newspapei*s  to  adhei'c  to  tax,  postage  and  labor  laws  is  a 
reasonable  demand  that  newspapei'S  obey  the  rules  govei'iiing  all  busi- 
nesses, but  i-equiring  I'epoiiievs  to  reveal  sources  strikes  at  the  very 
heart  of  the  ability  of  new$men  to  gather  iiews. 

But,  you  might  a.s]c,  cloes  the  press  thi:.ik  it  is  special,  above  the  duty 
of  the  ordinary  citizen  to  answer  i^mnd  jury  snbpenas? 
^  Yes,  I.  do  think  the  press  is  si^eciah  The  press  is  the  only  business 
singled  out  by  the  Con.stitiition  for.  special  protection.  The  founders 
of  this  coinitry  wrote  the  fir.st  amendment  because  they  recognized  that 
the  American  denioca^atic  experiment  \vould  fail^w  a  free  press. 
Newsmen  play  a  special  role  in  this  coimtry,  and  if  we  are  going  to 
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fulfill  onrcoiistittilionn]  obli^rntions,  wo.  have  i^ot  to  bo  «''i\on  tho  special 
proteoliou  inipliocl  by  t^ie  livr^t  aniondinont  niul  denied  by  the  U.^^.  Su- 
pron  10  Court.  '  '  " 

Tluuik  you. 

S(?nator  JOuvrx.  I  want  to  ooninioid  yoti  on  the  oxcoMoncc  oJ'  your 
statoniont.  I  am  incni)able  of  {*onii)vohendin«i*  how  the  court  road  the 
intorprotutiou  of  the  Kentucky  statute,  tliat  no  person  .shall  be  coni- 
j>elled  to  disclose  before  a  f^rand  jury  the  sonrce  of  any  inforunition  se- 
cnred  and  obtained  by  bim  a'nd  iniblisliod  in  aiiy  now.spaper  hy  whicb 
lie  is  en«iaiifed  or  empjoyod,  as  uot  apply i  Uju*  to  your  case. 

The  word  'Mnfonnation"  is  a  ratbov  broad  word- and  it  certainly 
.should  be  intrr[)rotod  to  not  only  cover  what  you  jtrain  by  statonioiits 
tnnde  to  you  by  otJics,  but  I  think  it  is  broad  onou^'li  to  cover  what 
in  forniatioii  you  ^^ain  by  tbo  exercise  of  your  own  sense  of  sight*  Ther<'- 
fore,  in  your'caso,  that 'stntnto  soons  to  nie  to  bo  a  complete  protection, 
]iot  only  to  tlie  identity  of--tbo.se  parties  but  to  what  information  you 
obtained  about  the  activities  from  the  exorcise  of  your  own  senses. 

Mr.  BnAxyjaiiio,  Tliat  is  what  1  thought  it  AvasJ  yes. 

Senator  Ekvix,  It  looks  to  me  like  you  should  Inivc  beeji  absolutely 
protected. 

I  a^,n'ee  with  von  tliafc  any  ncwsmea's  sshield  law  that  is  passed  .should 
be,  wiiether  it  is  broad  in  nature  or  narrow  in  miture,  should  be  al>so-. 
Jute  and  nnqualitiod.  I  tliink  many  judges  are  prone  to  biter[)ret  the 
law  as  the  Kentucky  court  clid  so  as  to  obtain  information  even  where 
the  law  plainly  inteiKled  t^nit  sjucli  nrforjnation  shoiikl  not  be  obtained. 

I  a|^(ree  coni|de(;oly  witJryoiir  concluding  statement.  TJie^p 
only  business  tJiat  it  pvotceted  specificid         the  Consiitution,.  This 
proteetioii  is  givien  tiD  the^pi^ess,  upt^^^^  oi  the  press^  butin 

ordBr  that  the  ipeojpU  of  tlie^Imited  wliiit  is  going 

oil  in  this  coiuiti'y  and  also;  that  peopld  in  .an^^  coninniriity  might  know' 
what  isj^ingpn  in  tlioir  con^^^  i  / 

I  have  to  riin  pfl:  3io\y,  but  I  jyaut^t^^  fpr  a^ppeiiring 

.  licre. :.  \  \'  '       /  -r 

Seivntoi^TxjNxnv.  l]nsthiu^eac^  ^ 

I  am  .sprry  that  I  got  here  alittlc  late  ]^^^ 
to  scan  ypiiT  statjem^        is;  a  good  ^ateiri 
'  T.thi?i  k  tltat  ma  ny  of  us  a(^^  ccinnige  tlmt  y  hi 

the  njtst  aiid  I  think  that  it  is  clea^fi/diii  ^th^^'s^  have 
made  tlic  reasons  that  you  ha >^e  s]KnVn  tliat ^^q^^^       beicanse  pi*  yoiir 

very.prdfonndbolicf  ina  freepress.  .  , 

,  K'o\\vi  have  a  rcjiaii^d  W 

ci'iiiic  %  a  xepprf6r;  !iS^ 

■    Mlvl^i^vx/HUIl:o;'YesV■■'''^  ■"/'"M'"' 'V/  ;'i  ".  V         "    "  ^  ' 

Scimtpi;  Tii?^?q^  thq  Tjeporter? 

to  figure  it  piit,  i^  go  to  more 

tha.li  just 'vvprldhg  jra 
obvipnsi^Vj^n  i^giflf^^ 

and  aiitiiors  of  books,  and  it  slipiilcV  iJjidcr-: 
groimd  Press.  But  I  don't  kncrvy  wher^  draw  tlie  line;  It  i^  a  rbngli 
one.  \'  ^  _       \   '  ' 

SenatpirTui^ 

goiiig  talicW^  tp  attempt  to  draw  the  line,  rTlve3;e  is  liobody,  I  jun  siire, 


3G4 

\\']u)  liiiis  (lionu'ht  iihonl",  ihW:  more  iliaii  you  hnvc  nviw  (lio  years  juk!  \t 
would  l>t\  jji/lprul  if  yo))  con  Id  is'wi'  us  suinr  kijid  of  <li»iinil  }\''.».  \vi(!i;:i 
yc.'Ur  Own  ihiiikinu',  lit^linii  t  hoii/jiiils  ns  to  what"  llu^-  s{.'()|k'.  of  (ho 
n</wj-iu\an*s  )>riviUj,u'i;  ouirlit  io  ho  NvhiM)  talk'  ahout  tlie  (U'liiiilion  of 
lU'NvsnuMi  and  who  is  n  lu^wsinaiK  Thds  i;^  .soiuothioi!,'  that  1  iiiul  ol;  \"i»ry 

I  .-l5irlr(.!  oir  in  Iho-o  h(»iU*inii's  oviuM'ally  rnvoi'in^u*  nii  ah^'ohito" i)ri\-i- 
Icv-iv.  »)i  I  roti'(*idal  l>a('k'  IVojn  t  ljal'  p.o.sil  ion  aftoi*  )  li^-:rcn.ivl  lo  some 
of  lha  wiliioss(-s,  lun!  now  .1  Hud  niystdT  aio\'ini»"  back  lo  Miu  diroclion  ol' 
an  ;d)5;ohil(»  ppi\'iK7:(\  l)nt  with  a  caroj'nl  dosn-jpl  ioii  of  who  is  a  )u»w.s- 
nni.n.  I  a.u'roo  with  your  slntomonl-.  that:  a  iianu  iT  ho.  \s  not  aolin.t.r  us  a 
nowsnian  ;ind  jiisl:  waddn.a'  dov^ln  tho  r^lrool-.  nad  .soo.s  n  rTinio,  Mial:  ho 
on.'.rld'.  to  ho  i*(M"[uirod  to  to.->l  ify       iiol-  in  his  oapaoity  ms  a  nowsrnain 

Mr.  T^a.AX/auiico.  I  think  I: ho  -^icopc  of  Mic  oovoraii-c  oii.£>')it''  tod)(»  \-or3' 
bi'oad,  nut  T  sfill  doivt  know  how  l:o  draw  iJio  lino.  AVhiit  did  tlio 
Foniuiinfj.'  Fntlicrs  havo  in^mind  \vhoii  Micy  i.nlkod  nboiit  fJio  pro.ss'i^ 
A  lotof  Uiem  jush  owned  ii. small  prcssand  uonld  run  olV  nn  ooonsioiial 
Hhoot.  If  thoy  thono-ht  of  thnt  as  the  pi'oys,  shonld  wo  si  ill  tJiink  of  tJnit 
as  Vlio  i^vo.ss?  I  have  .soon  neiir^iborliood  niimooiiTaj^hod  shoots  iiiataro. 
moro  informativQ  about  what  is  going  on  in  tlio  comnninity  tlian  tlie 
local  no^vspapi^\*. 

I-^ut  there  arc  i)roblevhs  of  giving  coverage  to  those  kinds  of 
journalistB. 

Soiiator  TuNXicr.  Yc^s,  you  soe  I  must  put  out  five  or  six  prc?s  re- 
loa.sos  evei'v  ^voek.  That  might  be  culled  propaganda  by  some  people, 
but  I  am  not  a  nowsman. ' 

Mr.  l^RANZiiuKG.  Yon  are  not  engaged  in  journalism  with  confiden- 
tial soui'ces.  .  - 

Senjdor  Tuxxet.  There  i.^  an  aAvful  lot  of  confidentiality  with  what 
I  do.  We  carry  loads  of  secrets  in  onr  brains. 

]3ut  if  yon'  do  have  subsequently  any  thoughts  on  the  definition,  I 
hope  you  would  make  it  a\:ailablo  to  us  because  I  think  that  of  all 
l^eople,  M^ith  the  kind  of  background  that  you  have,  with  youv  obvious 
intelligence,  you  could  giN^e  us  a  veiy  good  lielping  liand  with  a 
definiuion.  ^  ■  ^ 

Mr.  Bn.vNZB-unG.  In  a  few  weeks  I  will  be  engaged  in  a  workshop  at 
Hampshire  College  and  are  all  trying  to  draft  O/  privilege  statute 
and  maybe  I  will  come  to  some  conclusions. 

Senatoi*  Tuxni^y.  Good. 

Coun?.o,l  has  a  couple  of  questions. 

Mr.  B.ASKiu.  yo\i  knoM^,  Mr.  Tiranzburg,  while  Senator  Ervhi's  bill 
is  veiy  broad  in  its  co\^erage,  it  lias  a  Branzbnrg  exception  because  all 
the  other  well-known  cases  would  prob:\bIy  be  covered  \uider  Senator 
Ervin's  bill,  but  you  would  still  be  in  contempt  of  court. 

Jfow,  it  a])pear3  to  me  tliat  it  is  a  small  exception  and  a  reasonable 
exception.  Its  impact  on  news  re]3orting  will  be  very  small.  In  effect, 
all  tliat  the  exception  Avill  do  \vill  be  to  require  reporters  lilce  yourself 
to  change  the  way  you  gather  news  in  tho.sc  small  areas,  but  won't 
affect  the  actual  newsgathering  itself.  I  make  that  statement  because 
Ivrantyourconnnontonit.  • 

M\\  P>\\.\N7A\vnG'  I  think  it  will  do  a  lot  more  than  that.  I  think  it  is 
dangerously  deceptiN-e  for  a  number  of  reasons.  The  repoilers  will  have 
no  5iccess  to  people  wlio  are  engaged  in  something  M-Iiieh  is  considered 
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illeiral.  Tf  T  wixnt  lo  talk  to  .sonio  pooplo  w!io  'iro  contoniplntinir  violent 
Involution.  I  won't  be  able  to  talk  to  thiMn.  II'  !  »  an't  talk  to  tliem,  tlio 
])ublir*  Vv  ill  not  know  wliat  tbey  are  up  to. 

f  tiiink  tlie  pnblie  benofi*  bv  my  talkin<r  to  peoj)le  )   e  tliat. 

Tliere  are  any  number  of  criiuinal  sorts  wlionii^lit  ti.ik  to  a  reporter. 
Tliere  is  no  i)ubli('  benefit  witb  tbat  kind  of  excej)tion.  If  tbey  don't 
talk  to  ivportei'S,  tb.ey  will  be  un*iblo  to  liavc  a  voice  in  tlie  ])re.ss  and 
llic  prosecutors  will  know  less  .  bout  them.  If  tliere  i:^  an  absolute 
privilejre  statute,  at  least  the  prosecutors  a?id  ])ublic  benefit. 

AFr.  Haskik.  1  would  point  out  that  this  exce})tion  doesn't  exclude 
fi'ojn  ])rotection  the  identity  of  somebody  who  has  connnitted  a  crime 
and  tells  you  about  it  later.  \Vhat  it  does  is  to  cover  what  Senator  Tun- 
ney  was  talking};  about:  eyewitness  personal  observation  of  the  com- 
mission of  a  crime. 

Mr.  Bkanzuuro.  If  someone  tells mc  thev  are  involved  in  large-scale 
dru^i:  dealinp:s,  I  will  try  to  verify  what  lie  is  telling  me  and  see  tlie 
drugs  and  watch  bim  deal.  I  think  that  is  responsible  jonrnalisin. 
To'accept  it  on  his  say-so,  without  attempting  tt)  check  his  asst^r- 
tions,  is,  I  think,  inxispbnsible.  I  think  that  kind  of  exception  encour- 
ages irresponsible  journalism. 

'Mr.  Baskir.  I  think  when  you  come  to  that.  Senator  Elgin's  lan- 
guage does  not  excuse  newsmen  from  identifying  any  persons  wlio 
commit  a  crime  in  their  ])resence.  Quite  clearly,  in  your  case,  you  could 
not  lia^^e  seen  the  hash  factoiy;  ycu  could  only  have  interviewed  tlie 
people  outride  the  building. 

Mr.  BiL\NZBURG.  I  don't  believe  people  unless  I  can  check  up  on  what 
they  say.  I  tiy  to  check  as  much  as  I  can  and  I  certainly  wouldn't  ha  ve 
^aken  tlieir  word  unless  I  witnessed  it.  J 

Mr.  Basior.  That  is  the  exception  iii  news  reporting. 

Mr.  Branzburg.  I  tun  not  really  all  that  interested  in  the  subject  of 
dru^  per  se,  biit  one  of  the  re^isohs  it  fascinates  me  is  because  people 
who  are  invoh^ed  in  drugs  are  often  able  to  give  information  about 
puEiic  ofBcials  who  are  tojdng  graft,  allowiilff  drug  traffic  to  go  on. 
One  of  the  ways  reporters  can  find  out  about  tiiat  is  by  talking  to  the 
dealers  themselves,  and  there  is  no  way  to  haiig  around  with  them 
without  watching  what  they  are  doing,  OtherwiiSe,  you  are  never^oing 
to  get  the'opportunity  to  write  a  story  exposing  puolic  officials.  K  juS 
so  happens  there  is  heroin  traffic  partly  because  the  police  departments 
have  a  large  number  of  police  who  are  taking  graft  from  dope  dealers, 
and  tlie  only  way  to  get  tlie  information  is  to  (feal  with  tlie  junkies  and 
heroin  dealers. 


tlie  city  and  you  oSseVA^e  him  negotiating  witli  a  police  officer,  You 
write  a  stoiT,  Even  though  yon  have  that  relationslnp  witli  the  dealer^ 
you  write  that  stpry.  Under  Senator  Ervin's  bill,  you  would  have  to 
ioontify  the  policeman  in  order  to  identify  the  goods. 

Mr.  Bkanzburg.  I  would  liave  to  identify  hrni  anyway.  Tlie  way 
it  works,  policemen  don't  conle  to  pick  up  flie  graft^at  a  Qiced  time. 
They  don't  say,  meet  me  nt  so  and  so  confer.  Tliey  say,  I  will  be 
around.  And  then  they  show  up  at  a  certain  location,  usually  at  a  place 
where  drugs,  ore  bQiiig  iised  or  sold  and  just  walk  in  unexpected,  at  3 
o'clock  in  the  morning.  Jlow. is  a  repo^r  supposed  to  bt>  sitting  around 
theiB  posing  as  a  lieroin  addict  without  witnessing  crimes?  It  is 
impossible.  ' 


drug  dealer  around- 
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'.Mr.  ]».\SK)if.  Von    y  y()ij  woijhl  idciit  i  fy  riios(^  polircoJlicurs  ? 

.Ml*.  !;if.\NZJ-.niv;.  Ami  !  Jilsn  sniU  I  wouhl  novvr  rvM^iil  wwy- 

i\\\\\iX  dial  I  ^w'w  /^'f'inu*  on  iji  n  dope  dcnlcr's  house  in  jvlnrn  fur  /  haf 
o|j|)(H*(nni(  \-  (()  ^:(*t'  ilmi  crooked  police*  cnptidn  or  sei-u'eiinv.  I  would 
«ay  thai,  su'rii  an  arran^vnuMit  is  au  ethical  oni*.  in  laet,  police  do  it 
ali  Mil',  ^inu^  They  make  ;u'r;i nii'eine/i/s  in  look  away  from  an  infor- 
Jiianl *s  crimes  sf)  t  liey  can      ot  her  criminals, 

Mr.  i>.\sKii:.  Thank  you. 

Mi\  .S.Vi/)/-Mc,  The  Shde  jeo-jslainro  has  ol)\-iou.sly  miid(»  a  juda'menl- 
that"  the  criminal  activity  tlu^y  are  ]>nihil)itin_o'  j^^  not  in  the  interest 
of  sfM'iety.  What,  would  i>'i\*e  tlie  ri'j)ortcr  I  he  rii^ht  (o  Hupei\sede  i  hat: 
jiuhj.-menV  ami  di'termine  that  it  i.s  more  inijx^rlant  that  soci(»ty  l)e  in- 
iorined  that-  a  law  is  he!  i.u'  broken  tJiaii  to  re\eal  what;  he  knows^ 

Mr.  Ih^ANV.nciiu.  Itse^ni.s  to  me  (hat  tlu^  iirsl'  amendment  was  written 
h'ccjinse  the.  Fomidini>-d^'athers  recoo-nixed  that,  yon  could  not  have  a 
d.einoci'acy  unless  tile  ]>enpie  were  informed.  In  this  c<nnitry,  (ijeoreti- 
cally,  (lie  peojjie  are  sni)])()sed  to  be  the  ii.*nvernors  and  the  ones  they 
(ih'ct.  are.  sni>posed  to  be  the  ri*j)reHentati \*cs  and  the  |.)i'op}e  camu)!:- 
a'oveni  n)ih^ss  they  are  iniornuKl.  Tlcat  is  why  the  pnldication  and 
'^'atherin.u*  of  news  has  to  be.  iii  ven  pr(jtect!<m. 

There  is  no  way  to  i;'ct  ciu-tain  kinds  oF  stories  imless  )*epoi*t'ers  have 
that-  kinti  of  }>i'otec(  ion.  It-  r(»aily  rrii>*ldens  me  an  e.Kci»p(ion  like  (  hat 
in  Sam  J'n'\mrs  bill  would  cut-  oil'  reporters  I'rom  eei'tain  kinds  oi* 
sources.  1  think  if  Thoi^as  rJellerson  and  (icoriiv,  AVashinu'ton  wiu'e 
out.  there  today  cooking  uj)  a  revolution,  I  couhhi't  talk  with  thein. 
under  this  bill. 

i\iV.  J'».\sKnt.  Yon  could  talk'to  them  but.  not-  witness  their  activity. 
Mr.  SxuiKii.  I  was  tryini>*  io  have  you  ])in  down  the  intei'est  of 


enrorcement  is  not:-  juMd'ornunii*  its  i*<Vle  ?  Is  it>  in  kuowi!i!j;*  Mhat  the 
criminal  law  is  impractical  and.  doesirt,  work?  Do  yon  sec  wJiat  I  am 
ii*(*tl  ij)i>-;i|;  j*  .1  ■ 

Mr.  !>ji.\Ny.n\*uo.  To  ;Li*ive.  you -an  cxam]^lej  T  wrote,  a  scu'ic^s  about'. 
drn<>-  abu.se.  eiii'ht.  newsj>aper  pai»-es  lojio',  a  pretty  ij'ood  S(U-ies,  ajid  the 
tfuvn  didn*t\  know  anything  about-  diaigs.  They  were  at  t;hat-  stage  that: 
they  were  unaware,  that"  drugs  wcm'c  in  Louisville.  There  wiu'c  junkies 
all  over  tlie  pdacc.  1'here  wa.s  no  way  I  could  inform.  tJiem  about  drug 
alMise  in  lAmisville  w  ithf^-  ^  spending  mont:hs  running  around  with 
users  in  Louisville.  In  tla-  vo.ur.sc.  o?  that,  time,  it  is  impo.s.siblc  not  to 
\v/t/ie.ss  criiues.  You  do  it.  J  tliiulc  the  pnl)!i(*  benohted.  3f  .1  was  unabl(» 
to  witness  crimes,  .1  think  the  }niblic  would  have  lost.  I  think  it  is  in 
the  iuterest  of  polic(^  and  p ro.soc u tors  to  get  that  information.  IF  I 
hadn't  liad  the  privilege,  they  woiddivt  liave  bad  any  inl'onnation  at 
all.  Tliey  wonhbrt  have  the  henehtof  what  I  gave  them. 

Senator  Ti'XN'KV.  I  couldn't  agree  with  you  more  on  tlic  point  that 
you  nri>  v  d<ii^g.  T  tlnnk  the  greatest  advantage  of  the  (too.  ])ross  is 
the  al.)i!ity  to  look  behind  the  veil  that  tlio  vvciwcr  structure  puts  U|) 
with  regi'ihirity,  to  ()ieive  that  \'eil,  and  t'o  identify  corruption  where 
it  exists.  I  think  we  desperately  need  that  in. a.  free  societw>  In  a  totnli- 
tarian  slate  which  hands  out  power.  ].)cople  are  expected  to  assume, 
that  ev(>rything  is  going  on,  but  in  a  free  society  wc  know  that,  is  not 
ti-ne  and  we  ought  to  be  able  to  identify  tJiose  pcoj^lc  m*)\o  arc  violating 
the  law  and  wh'd  are  coi'rn[)t.  When  I  .say  the  ])0wer  structure,  I  say 
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i|-  In  a'oiu'ric,  Icrms.  not  jus(:  puljlio  odlcc  hohlcr.s.  \n\t  {il.<<),l)invMU(*i*ais. 
police  ollicc'.rs.  pcoplo  wlio  ri^_«viilMl(i  our  livc.s  with  ihcir  ili'ci.sions  nnd 
llu'ir  iK.'lioiis.  iiiul  weluivo  to  be  iiblc  lo  itkMi(i('y  (luj.sii  |)tM)pk'  if  I  hey 
viohuo  i  he  hi  w, 

Air,  IjUAXxnur^n.  Let  me^^ivcyou  jinol her  cxjiniple  ol*  h(nv  1  think  (  he 
exception  in  Senjiior  JCrvin's  bill  is  a  bjulone. 

I  roecntly  wrote  a  story  in  which  1  speni  ,1)  weeks  to  u'et  (  he  inl'()\"n\a- 
lion,  aboul:  Mie mayor  oT  a  town  near  Detroit-,.  Me  had  entered  into  a 
siiejit  |>artnership  witii*a  group  of  husinessnien.  They  bon.u'ht  a  piece 
ol'  land  :ind  the  niayor  of  thiy  town  never  i-evealed  to  his  const itiients 
he  was  in  the  silent  part iiership.  ]  [e  voted  to  rexone  that  property  anil 
without  telliuu'  anyone  he  was  involved  in  it:.  As  a  res-nlt  <)!'  that  rexou- 
in<:\  he  aiid  the  other  biisiiiei^smon  made  a  killing.  .Soh'ieJ)ody  had  to 
giVe  jnc  a  copy  of  that  yilent  partnership.  Silent  i)arlnershi|).s  aren't 

i  hiug.syou  go  to  county  buildings  and  puldic  files  togct. 

AVIkmi  he  gave  uie  that  piece  of  paper,  lie  counnit;ted  a  felony  ov  ;i 
uii.s(lej)ieanor  j'iglit  on  Mui  spot.  1  can't  identify  tlud;  .source,  i  witncs.sed 
a  crime  I)ecan.se  his  handing  me  a  |)iece  ol*  i)apei*  was  a  crime.  Wwi)  ii 
good  story  developetl  as  a  result  of  it.  ".riie  i)ul)li(;  learned  of  this 
Uiayor's  activities  and  he  adu\itted  that  he  hud  been  involved  in  a 
conflict  0 1  interest. 

Jt  also  seems  to  me  that  it  is  Imd  to  Nvi*ite  legislation  worrying  about 
these  little  line  exceptions.  I'here  twv.  always  possibilities  i'oi*  abuse  in 
atiy  kind  of  statute.  For  example,  if  any  of  you  gentlemen  right  nov,* 

ii  bided  somebody,  say,  lilxded  one  of  the  editors  ol'  the  PeroJ/  Frcf) 
/^•{•.s.s\  iie  could  not  sue  any  of  you  before  libel  because  anything  yon 
say  before  this  committee  is  innnune  from  a  libel  suit;.  I  think  this  is 
g'e  lie  rally  good  that  you  have  this  privilege,  but  it  can  be  abused,  as 
Senator  McCarthy  did  all  the  tinu^  He  libeled  people  and  hid  behind 
his  imnnmity. 

There,  might  be  times  when  a  reporter  will  abuse  an,  absolute  privi- 
lege statiite,  but  it  nevertheless  is  a  bill  we  need.  ^ 

Senator  Tukxkv.  You  have  convinced  me.  I  was  convinced  before 
you  spoke  but  I  think  you  have  si^oken  as  eloquotly  as  a,ny  witness  wo 
have  had  bei'ore  this  eonunlttec  and  who  has  expressed  that  point  of 
view.  ■ 

Thank  you  very  niuch. 

Our  next  witness  is  Jlr.  Abe  Mcllinkoff,  the  city  editor  and  columnist 
for  the  San  Franc kao  OhronicJe.  and  1  might  say  one  of  our  dis- 
tinguished citizens  in  California. 

It  is  n  great  pleasure  to  ha vo  yon  with  ns. 

STATEMENT  OF  ABE  MELLINKOEF,  CITY  EDITOE  AND  COLUMNIST 
FOR  THE  SAN  FRANCISCO  CHRONICLE 

'yh.  jNTki.i.inmvOKp.  I  reali/.e  that  it  is  hardly  news  that  as  a  city  editor 
,rs[)(»ak  in  favor  of  legislation  that  will  pei'mit  I'ep-ortei'S  to  keep  their 
woi'd  to  contidejitial  sources  without  being  foi'ced  to  go  to  jail  to  do  it. 
'My  only  hope  here  is  that  I  mav  pi*o\*ide  a.  hwv  notiojis  oii  the  sul)jeefc 
tliat  ma.y  make  pas.sage  of  required  legislation  more  certain.  T  might 
add.  Ju:)wev(M\  that  1  am  not  !.)anking.on  it  because  despite  the  miiuy 
heroic  words  said  on  our  behalf  by  p(M)ple  in  high  places,  journalism  is 
not  t]\(\  most  popular  undcn-takiug.  A  lot  of  j)eop|e  gag  at  the. very 
thought  of  us.  And' sometinies  I  don't  blan\e  them/ 
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Tho  pi'oseiil'  o()ni'»*ovc»rsy  ovv.v  a  law  lo  sliiold  ivimrliM'S  from  llu}  do- 
in :nu Is  i^'.suchI  by  olVicuiKloiM.  tow.  jiiid  in  Ijoiwcn'mi.  hus  nroii.scd  a, 

JotV  oT  lioat  aiui  icsi'iia.ut  sif-ani.  Hiif.  i'ov  my  ■  .f)iH*y.  Hiis  is  si  ill  lui 
A rma/xeculoji  l.K»ln*oon.  the  hosts  of  _irov(M'imuMitai  evil  and  jouriialisvir 
'►'ood.  Vov  one-  thiD.t:".  .1  (h)  iiot'<  l>olii^\-c  tliat;  ihvsidcMit"  .Xi.xoii  wauls  to 
doslroy  the  Trt'c  pirss.  AikI  what:  is  n\on\  I  don't:  bvM'uiviv  h^^  I'ouhl  if  hi» 
wero.  of  such  a  mind.  Fiirtliornioro.  Vice.  j-^ivsichMit  AiiTiuw — oven  in  liis: 
jnont  daiihin^a*  })oriod — didn't:,  int-iniidatc^  mo  or  any  ol {km*  •comjK'UMit 
ne.ws{:-a.|HM-  pt'rson.  ovcmi  ^hon;L!:h  a.  IV  w  Chici-M^ji  j  jt:th»s  loi'  t'hi^ir  own 
l)ur|.K)Kes  may  liuvc  sciv.a.inod  tha.t  frcicdom  i)f  (ho  i)ross  was  faltinu'. 

A  nioro  twvAwrdxy  assossmo.nt  is  Hi  at  t\u\  a  dnii  nisi"  ration  won  hi  snroly 
like  a  more  I'nvoraldo  pivss.  AYho  can  fanh:  (:liom  :ror  It  nnisl'.  also 

ho.  nndorlinod  that  oven  ("ho  I'l'osido.nt  of  t'hoUnit:od  Sbilos  is  ])rol-octo(l 
by  the  iirst  an^cnchnont  I'oi-  :rroodom  to  speak  his  nrnul.  And  in  a  low 
years  when  M\\  -NiNoji  i-etires  to  California,  he  will  he  relyin<j;'  on  us  ot* 
the  press  :l"or  news  of  what  is  i>-oljig  oji  in  ^^'a.shln/^'ton  and  if  f:hi'  ( )r;ui^iie 
Conntvy  ofiieials  are  tiwing  to  i-a.ise  the  taxes  on  his  home  in  San 
CI  em  en  I.e. 

Thtit.  in  fact,  midersccu'es  the  central  issue  in  tliis  stiai_a';i'le  for  this 
shield  k\a'islation.  its  purpose  is  only  incidentally  to  sideld  the  I'eporter 
and  the  edit'or  from  harassment.  .Its  basic  piirpose  is  to  make  possible 
t!ie  flow  of  information  to  the  eitixcnr\'  in  the  beiitd*  that  only  an  in- 
formed people  can  make  sure  that  democracy  will  survive.  That's  a 
bit  grandiose.  I  eonced(\  but  1  believe  it  cojiiplotel^'.  Just  about  all  of 
us  in  profcssionul  newspaperini;' do.        •  , 

.  1  liaVc  I'oad  many  shield  bills  that  have  bc(Mi  introduced  in  this  Con- 
gress. I  thiidc  tlie  number  has  now  passed  *2  do/.eii  and  tlie  session  is 
yomi.a'.  The  preambles  of  all  those  that  I.  iiave  seen  are  rin^'in^-  in  prajse 
and  (lefense  of  press  freedom.  But  thea  folloNv  para.;i:ra]ih.s  of  legalisms 
tluit  would  fa/.e  most  editors  and  all  i*e[)orters  in  the  midst  of  a  fast- 
breakin<i:  story.  One  fears  that  inter'")retation  and  applicatioii  of  njost 
of  tlie. bills  could  A*ery  well  clutter  up  jic\vs])aper  citv  rooms  with  com- 
pa  n  y  la  w  y  e  rs '  b  r  i  e  H  ng  r  ep  o  r  t  c  rs  a  n  d  p  i  'o  v\  de  o  Hi  eel » o  1  d  e  rs  a  t  a  1 1  I  e  \*  e  1 
widi-' excuses  :for  delaying  nnd  frusti'ating  gathering  of  the  news. 

TJie  entire  tii-st  ainendment  itself  is  only  45  words  long  and  some- 
thing in  t'.hat  range  is  I'equii'cd  for  the  new  law.  Senator  Ci-anslon's 
proposal  could  meet  the  need.  The  pi'ivilege,  in  liis  billj  is  unqnalihed. 
and  complete,  i^cws  .sources  and  news  information  intended  -for  dis- 
semination arc  protected  fi'bm  tiny  snooping  by  i\uy  goV(?rnment  at 
any  time,  or  any  place. 

The  question  immediatel}!-  is  raised:  Can  s^icli  a  law  be  misused  by 
persons  \v ho  only  loosely  qualify  ns  journal i5it:s?  Yes,  ind<!ed.  The 
extreme  right,,  tlie  exti'ehie.  left,  nud  tlic  Jess  well  dcivtined  hmaeies  in 
between  could  use  such  a  law  in  a  manner  to  cause  annoyance,  e?cas- 
peratioii.  or  i^evulsion.  But  as  the  self-pi^ocl aimed  journal isis  of  tl«os(i 
pe  J  'Sufisi o  11  s  i*a  I'el  y  kn o w  ai ly  th  i  1 1  g  t h  a t  a  n y ])o  d y  i  i i  go  \- ern  m  e  n  t  o 
out  of  it  for  that  matter  wishes  to  share,  I  feel  their  use  of  :v.  sliield 
laAV  wouhd  be  most  limited.  As  we  all  know,  virtually  any  law,  no 
matter  how  desirable,  can  be  used  for  undesii'able  ends.  The  inodei'n 
liighway  that  is  vital  for  ifs  nice  people  is  also  used  as  a  fast  get;av\'ay 
for  a  bank  robber.  >  • 

In  asking  for  a  sweeping  shield  for  journali.sts,  we  must  not  over- 
look that  the  first  amendment,  which  i^s  our  more  basic  protection,  is 
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iiol;  Jis  ;il)>:olnl('  MS  is  soiiK^tiincs  stjifod.  Tlu?  poiuiliius  oT  hoili  c-ivil 
Jiiul  criniliKiI  libel  serve  as  \'v.vy  wvA  liniits.  :iiul  \vi\\  ])rotec( ions  i"ur 
Ihv  u'ciUM'iil  j)ublie. 

Al.^o  we  p.)us(;  no.,  ■for/zel  the  sl.ill  valid  judiciiil  ^v(")^ds  oT  OlivcM' 
A  Veil  del  I  iiol  lues,  when  Jic  wroie  u  majority  opinion  I'or  iiie  Supreme 
Court  in  lUlU:  ''The  nio.st:-  stringent  proieeJion  o.l:  hvxy  speech  wonhl 
]U)t  protiuM:-  a.  man  in  falsely  shouting  fii'e  in  a  theater  and  causing* 
piiuic.  T/te  ([nesi  UK  in  cccrv  cnso  is  whether  /  ho  wonh  nve  usvd  in  suvli 
eireuuistances  as  to  ci'catc  a  cK^ai'  and  pivsent  chmgei'  that  they  will 
bi'ing  al)()ut  the  substantive  evils  that  ContiToss  has  Ji  right  to  prcn'cnt.'' 

Tims,  as  .there  are  limits  to  free  si)ecieri,  there  would- be  linrit.-.  in 
practice,  to  the  use  ol'  the  shield  law.  it  is  not  niandalory.  only 
jHU'iuissivo.  In  none  oi*  the  thousands  ujioJi  tlumsands  of  slories  1 
h:ive  either  wi-itten  oi'  edited  -.l-or  the  Chron'ide  have  1  ever  knowingly 
coniproinisitd  the  defense  oC  iliis  country  or  im[)edeu  its  law  eirforce- 
nicnt.  Shield  hiwor  net,  J'piainly  would  not  alter  that  course. 

Operation  of  such,  a  law,  1  hud,  is  sometimes  misunderstood  by 
tliose  Jiotiji  this  bii,{>ijiess,  On\y  m  iictioji  does  the  top  Ivoi'tli  American, 
agent  of  the  Soviet  Union  call  \\\)  the  city  desk  and  oiler  to  tell  how  he 
has  })iirrowed  under  the  Pentagon  to  instnll  telejilione  bugs  on  Mio 
lu'omise  tlio"  paper  will  couceal  Jiis  name  fi'orn  tlie  Feds.  On  tlu;  con- 
ti'ary,  some  little  old  landlady,  ^vho  doesn't  want  to  got  involved,  v.'ill 
tell  a  reporter  friend  about  strange  goings-on  in  apartment  G~C.  The 
iiVforiuation  very  often  is  prom])tly  tiU'ued  ovei'  to  propei*  authoi'ities. 

AVho  does  a.sk  for  anonymit-y  ^vheu  talking  to  jiewspapers?  A 
prtmiinent  businessman  gaA^e.mo  the  fii'st  h.'ad  that  led  to  the  imprison- 
nient  of  a  cit;y  assos.sor.  The  businessinau  Avas  afi'aid  to  have  his 
najue  used  for  fear  liis  own  taxes  would  go  up  if  the  assessor  beat 
the  rap.  Exposni'e  of  illegal  expenditure  of  Golden  Glate  Bi'idge 
funds  was  uncovered' with  the  help  of  a  timid  hookkeepei*.  A  Federal 
Homo  Loan  Bank  oDice  was  sloppy  \n  checking  on  p?'actices  (^1'  a 
lendingJnstit'Ution.  An  employee  at  tlve  bnu.k  led  us  to  tlie  story  nnd 
event.ually  wc.  believe  to  bet.tci*  in'ocednres  by  the  bank.  Even  our 
science  re]Kn*tcr  talked  with  .still  unnamed  violators  of  dmig  laws 
to  learn  better  of  abuses  in  drug  treatment  centers. 

My  list  could  go  on  and  on:  every  Jiew^^paper  could  supply  Jts 
own  stories  that  were  only  possible  because  news  sources  knew  they 
would  never  be  named  to  anybody.  We  must  keep  their  faith. 

Mind  you.  ncwspapei'.s  will  survive— and  quite  easily — without 
the  pro]iosed  law.  Probably  no  moi'e  than  1  percent  of  all  editoi'ial 
.space  is  devoted  to  stories  where  confidentiality  is  involved.  But  it 
is  that  1  percent  that  allows  the  press  to  ]nirsue  its  full  obligation 
to  the  iniblic.  Only  if  we  are  free  to  gather  the  news  can  the  ]H^ople*s 
right  to  know  be*  much  more  tlian  a  barren  shibboleth. 

Senator  Tuxnict.  Thank  yon  very  mnch,  Mr.  MoHinkoff. 

I  want  to  say  from  the  record.  3'on  comc;from  a 'very  distiniruislied 
family  in  California.  Your  father  is  very  distinguished,  and  David 
Melliiikoff,  an  attorney,  botli  living  in  southern  California,  both  of 
whom  I  know.  Yours  is  an  nnusnnl  family  and. I  tliink  you  have 
demonstrated  the  warmtli  of  your  doctor-fathcT*  and  the  legal  skills 
of  your  lawyer  brother  from  tlie  testimo]iy  you  have  given  today: 

Mr.  MiouaxKOFF.  Thn.uk  yon  very  mnch.    *  ■ 

Senator  Tunney.  When  we  had  au  editor  from  California  liere 
recently  before  tliis  committee,  lie  toolc  the  side  tliat  OA^er  $200,000 
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lind  luHMi  s])('nt  in  rleroiuli))ii'  liis  roj)<)rltM'.s  IVnni  S(ih|K'niis.  suhpcniis  is- 
siumI  l)y  j)r<)stM'ui()r.-i,  sul)|)(.>n;\.s  ilKii  luul  Imoii  irfrjiKul  by  u'rinni  juvii»s. 
LssuimI  j)v  (IclViLSf  couiist?!,  |)l;iint  ill'  comiscl. 

IIjis  ChroHicIc  l);ul  lo  sjn'nrl  Iju'ii'e  ^riiiriis  of  moiioy  (o  defend  iis 
j'0|)or(-,ers? 

.Mr. 'Mkmj.vk'oki'.  ^Vell.  T  don'i.  \\'\\U:\\  vory  nnieli  ("lie  l)0()lNlNecpijig 
uJM'Mn.a'eiuenls  wt  \\n\  O/iron^f^h.  hut  I  know  Ave  have  spent  money 
(iti'lding'  vM.rioiis  enses  (o  insure  ('(ndidentiMl ity  of  (nir^.news  sonrci^s. 
in  faei'*.  earlier  this  mornin^Li*.  (liey  riieulione.d  the  only  time  ii^  tho 
last.!  ill  i)i  k,  iJO  years  Mia  I.  a  r()por(er  in  California  had  i)e.en  ehallen^red 
on  onr  own  SiaU*.  slnehl  law,  aiid  it  was  the  Chro)ii{'le  [hat  earried 
Miai  ease  np  l.o  i  h'?.  Siale  supreme  court  and  won. 

T  a)u  sure  l*hc  luwyt^rs  al.so  nvereliar'^*,  Senalcu'  Tunney.  yon  nnder- 
sland  Ihal:  is  Hoi't  of  a  ensf'oniMry  proce(hire,  T  understand. 

Se)ial  (u-'rr.v.\Kv.  Kveryhody  on  l  iiiscomnnfi  ee  is  a  la  wye]'. 

]\ri-.  ^NrKLM.vioU'T.  V\{\i\  I  don't-  know  how  uuieh  it  e((y,(s  us.  Xo.  T 
<?an't  say.  l>nt  we  do  Bpend  money  \\\{\\  our  lawyers  eontinnally  (o  fry. 
an.d  ]>rott'et  i  he  eonlideni  iality  of  onr  sources. 

Senal'orl'i'.v.vHv.  What  about  t  iu»  sniall(»r  n(MVspaper'?  It  ean't  ail'ord 
l:osp(>nd  that  kind  of  numey  lo  pi  oieetils  r(»porf(M'S,  eau  i|- ^ 

^fr,  M Kia.i .VKOKF.  No.  we  luu'e  a  ^aw  firm  wliert*  T  can  eall  ui)  sonj(r- 
\hh]\\  day  or  n\v:\\t  around  tiu^  eloek.  T  am  sni'O  fhat  kind  of  (inaneial 
burden  eould  tiot  Im  borne  by  many  of  the  .smalhu*  news  li'at herinii,' 
a.eene.ies,  newspapers  oi*  radio  stations. 

vScnator  Tunxkv.  Have  you  noticed  any  difl'crenee  in  the  number  of 
subp(Mias  that  have  becMi  is.sued  aa'aiust  r(»portiM*s  in  the  le.st  2  years  as 
contrasted  with  a.  number  o  f  yea  rs  u.a*o? 

^fr.  ]\ri:r.M.\KOKF.  No,  T  can't  hon(\stlv  .say  in  San  Francisco.  There 
have  been  a  lot  of  (Ju'i^ats  of  subpenas,  San  Francisco  l)ein<>'  a  idee  coxy 
small  town,  and  T  sometimes  call  proS(?cutoi's  of  various  sl.j'ipes.  local 
and  Federal,  and  tell  them  that  it  is  a  waste  of  time;  that  I'd  he  very 
happy  to  ixive  tbeiv^  Xeroxed  co])ies  of  anythiua'  iu  our  library  within 
I'easou,  but  we  do  send  a.  librarian  to  i^lentify  tbf)sc  articles.  ,M-hicli 
ap|)ear  in  the  San  Frrniclf^ro  fJhroninJe. 

But  T  make  it  clear  i-"'  they  ^a'o  beyond,  tluit  we  are  ^I'oijin;  to  be  an- 
noyed and  thev  are  not  ti'oing'  to  a^ot  any  iirfonnnt io/t.  So  far,  that  has 
been  ])retty  successful. 

Senator*  TiJN'XKV.  Has  tlic  CaldiocTI,  ease  liad  a  visible  impact  on 
sour*  ^s?  . 

^rKT.LixKOKr'.  Tt  wo\dd  be  nice  for  me  to  say.  yes,  that  is.  it 
would  add  to  our- case  biit-T  can't  say  that  I  have  noticed  any  diminu- 
tion of  soui'ces  because  of  l-l)e  Oalflir^Tl  case.  T  would  hope  the  com- 
nninitv,  and  by  community  I  mean  noi'tliern  California,  knows  that 
the  Ch)onh'le,  would  not  reveal  sources.  T  have  mentioned  that  in 
sp-eches  and  I  hope  the  word  iiels  around  and,  t]iei:ei)y,  ,T  hope  we  are 
st  i  1 1  <rG 1 1 i  1 1  a"  a  ,u'o 0 d  f  1  o  w  o f  con  f i  d  e.i  1 1  i  a  1  i  n  f  o  r m  a t  i  on .  ■ 

Senator  Tuxxky.  We  ha.ve  hj^ard  witnesses  who  occupy  similar  posi- 
tions to  you  wlio  say  it  has  liad'an  impact  upoi\  sources  and  tliatsonvces 
now  are  deeply  concerned. that  tlieir  identity  will  be  reveakvl  if,  as  a 
result  of  t.he  coufidentialitv  tip,  and  the  story  that  is  subseriue.utly 
pnbli.slied,  there  is  a  o-rand  jury  in vestia'ation  and  siibsequentcriminal 
])rosecution.  Yon  have  not  had  that  ])robleni  ? 

]\rr.  ]\rKT.TJXKorK.  No.  T  would  like  to  be  able  to  say  tliat,  and  it  would 
lielp  my  case,  but  it  is  pretty  liard  for  me  to  imagine  a  source  conuiig 
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up  and  SMvin,i»';  look,  I  would  l(»ll  you  (Ins,  so  uud  so  and  «o  niul  so,  I)ut 
1  can't;      you  luH^ausc     t])i\ Oahhrell  decision. 

StMiaror  Ti'NNKV.  Xot  biicauso  of  (he  CaJdnrdl  cu'cision  hut  hiM'aust.'. 
ilu'V  ivali/.p.  that — \vt»lK  jor  iusi  jMu.r,  1  lio,  /-Vz/vraso  «i'ot'.  a  lot-ol*  pub! icily 
arouiul  (  iKi  country,  |)aiiicularly,  in  Cali  foi'uia. 

i\Ir.  M'km.ixkokk.  Yes. 

Suualoi-  TuxNKV.  Ml'.  jTrajj/bur^f  was  su,i>*<l^*(\s1wi)^^  in  Ibc  p.m.si\  ap- 
pjiriuif  ly.  tJuil.  be  was  able  lo  write  a  .stor\-  aboiit  Miis  which  \\  pci'.sou 
wiio  was  involved  witli  an  illcii'al  tj-nnsaciioiu  a  coi'iMipt  trMusactiou 
bc|-.u-('(Mi  a  city  coiuicibuau  and  third  paj'ti(»s,  would  not.  in  all  pi'ofjah.'l- 
ity  be  uiadu  available  co  him  because  the  t/ipster  was  sophisticated  and 
would  pi'obably  know  now  that  lu;  may  very  w(»ll  have  bis  identity 
revealed  if  ^  came  to  the  question  of  liaviui^'a.  n^porter  i»*o  to  jail 
in  contempt,  -i-couit  if  he  I'cfused  to  divnl<i*e  the  s<")ui-ce. 

]\ri'.  ]\rKi.fj  XKOKK.  Witll.  witJiout  rcveaIijii!'Fecrcts  of  stories  that,  have 
not,  yet  aj^peared  in  tlie  ])aper,  we  ai:e.  in  ii.^^  midst  ri^'ht  now  of  in- 
ve.stia'ation,  <j;vttin<i'  full  cooj>e.ration  from  a  i-it  of  pi'Oj)leou  tlu*  ].)ublic 
l">ayi-oll— 1  am  mahiuir  the.  genera  Mention  p  ii-posidy — which  I  tbiuk 
will  end  in  a  uiajor  <^ovei*niMental  .scancial.  ^\*e  luive  bad  normal  difli- 
culties  in  _i>*athcrin<i*  the  stories,  but  .1  can't  sji\'  in  all  Iioucsty,  I  luive 
]K)ticed  any  moi'c  (liilieulties  because  of  the  current  problem  with  Farr 
and  Caldwell  and  so  foi'tb. 

Senator  'I'unn'kv.  T  wou1(:.  like  to  ask  you  a  question  regai-din<i*  the 
(h^iii.iition  of  iuiwsmiin.  What  kind  of  a  deliuition  should  a  newsman 
liavc? 

ls\\\  Mmm.imcokp.  Tn  my  brief  statement  T  dodge  that  question  and 
was  Jioping*  you  would  not  ask  me  about  it,  but  I  see  you  liavc  and 
properly. 

,  I  would  use  tlia  term  *^profossiorial  journalist,"  and  by  that  I  moan 
someone  who  makes  a  liviuir  in  sojue  ])hase  of  gatluM'iug,  editing,  conj- 
m(mting  on  lu'ws,  by  any  media,  wlicthei*  niaga/ine.  ncwspa^'per.  radio, 
television.  T  didn't  go  beyond  that: 

Senator  Ti'.vnki*.  Is*  tlio  i''eportor'  for  t])e  Berl'elcj/  Barl)  r.  I'epoi'tei-? 

Ml'.  Mi-M.iNMvorr.  I  can  say  a  I't^poi'ter  for  the  'Ho.rMey  Ihirb  is  a 
reporter.  Whether  we  like,  that  paper — it  is  one,  of  the  underground 
nciwspapers  and  sonur  i-ead  it  and  some  Vloirt.  I  jvad  it.  1  have  to  aiul 
a  lot  of  othei'  vai-ious  pul.)licatious  of  vai'ifuis  kinrls.  lie  is  a  pi-ofes- 
sional  joui'iialist.  ]de  is  jnaking  Jiis  livin.g  by  i^athering  items  ol.'  one 
kind  01'  another.  ■ 

Senator  TijxxKY.  TTow  about  an  author  ?  ,  , 

Mr.  Mkij;i>:kofi;\  Ti^ou  n^ean  like  Ai'tfuir  Scldesingci*.  Jr.? 

Senatoi'  Titnxkv.  I  think  it  is  in  the  ]u>art  of  cvei'y  newsman  even- 
tually to  wi'ite  a  book  and  nia ny  of  thjtm  do. 

]\Jr.  MKijiixKOFK.  Senntoi'.  I  think  tlnu'e  is  not  the,  immediacy  with 
books  that  thei*e  is  with  journalism,  weeklies,  nionthlies.  quai'terVies. 
As  has  been  .said  by  professionals,  Artlnir  Schlesingei'  is  consideivd  a 
journalist  by  many  historians  and  a.  historian  by  many  jo\u'm\lists. 
Could  he  wait  C  mouths  or  a  yeai-  to  wi'ite  his  Thousand  Dm/s?  Per- 
haps be  could  wait  a  couple  more  years  and  still  satisfy  his  needs  to 
live  up  to  his  schola.stic  ol:)ligations. 

Newsmo]!  in  all  tlio  jnedia  arc  in  a  completely  difl'erenfc  situation. 
TJsirally  by  the  tdnie  a  person  gets  around  to  writing  a  book  and  get- 
thig  it  published,  confidentiality  is  long  gone. 
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Senator  Tuxnkv.  How  nboiil  the  shield  law  ? 

Ml'.  AfKLUNicoFr.  Well,  I  caii't  define  where  I  would  d nnv  the  line, 
but  I  Avonkl  s:iy,  let's  get  this  present  law  passed. 

J^enutor  Tt/xxKV.  Like  Ton,  PtiMie;  u  modern  Tom  Paine? 

]\rr.  MKr.LiXKOVK.  I  say,  I  luiven-t  thonglit  that  one  through,  Sena- 
tor, but  1  say.  let's  <j;cl  the  present  law  passed  as  Senator  Crariston  has 
sort  of  defined  it  and  then  lot/s  ^Yait  and  see  what  the  eo\irts  do  Nvitli 
it.  Perhaps  the  law  should  bo  amended  later.  In'  the  meanwhile,  I 
tliijik  we  can  perhaps  solve  .OS,  l)D  percent  of  the  problem.  It  would 
I)e  nice  to  bo  100  percent,  but  1  think  we  ca.n  wait  for  that  if  we  can 
get  this  part  done. 

Senator  Tuxxi':v.  One  last  question. 

Mr.  MnLT.TNKOrF.'Surely. 

Senator  Tuxnkv.  Assnniinfr  you  can't  get  tlio  Cranston  bill,  nro 
you  Avilling  to  accept  any  modification,  for  instance  Senator  Krviu'tt 
pi'oposal?  I  am  putting  you  on  the  spot,  inasmuch  as  this  is  liis  sub- 
committee. 

Mr.  MyjXTNKOPF.  I  don't  think  it  is  a  good  policy  in  fighting  the  wnr 
to  create  defeats  in  advance.  I  guess  this  is  a  war  .so  avc  ?ay  we  don't 
want  anything  less  than  total  victory  Avitli  honor.  Therefore,  I  don't 
think  I  M^onld  Care — if  necessary — I  liaven^  studied  his  bill 
tlioronghly  but,  of  course,.b^ing  a  good  liberal,  would  take  a  half  loaf 
rather  than  lose  a  luilf  loaf  and  I  think  our  cause  is  just  for  a  total 
sliieldbill,  ■ 

S(>nator  Tuxxky.  Yon  heard  Paul  Bi'anzbnrg  testify  regarding  the 
exception  in  Senatoi^  Ervin's  bill  that  would  exclude  from  the  excep- 
tion the  witnessmg  of  the  crime,  such  as  he  witnessed  in  seeing  di'ugs 
manufactured  or  bagged  or  whatever  it  was.  Would  you  agree  with 
Paul  Bran7Aun;g  in  his  testimony,  in  opposition  to  the  exception? 

Alr^  Mtsu^txkoff.  I  think  the  exceptioji  could  be  niisusbd  and  abused 
and,  therefore,  I  would  not  be  in  favor  of  the  exception.  T  think  I  go 
along*with — if  I  walk  out  of  this  Fearing  room  and  see  a  crime  com- 
mitted, T  would  have  no  privilege,  the  shield  law  would  not  afVectme. 
But  it  seems  to  me  anything  we  observe  in  the  i)roce.ss  of  efiviering  a 
story  or  gatheiving  a  story,  should  be  protected.  ■ 

Now,  a,  competent  reporter  will  Avcigh  M'hat  he  is  getting  into, 
whethoi'  or  not  it  is  aminor  story.  If  he  knows  he  is  going  to  hav3 
to  obsei'vo,  let^s  say.  a  capital  crime,  lie  will  back  off  of  it  innuediately, 
will  not  get  him.self  involved  in  a  situation  like  that  and  a  lot  of 
reporters  refuse. 

But  I  think  to  put  it  in  the  law  is  really  unnecessary,  at  least  "at' 
firstrblush.  Let's  see  if  tliis  is  misused,  wholesale,  and  I  think  amend- 
ments .should  be  made  at  a  later  time. 

Senator  Tctxxkt.  The  thing  that  impresses  me  about  an  a,bsolute 
lu-ivilege  is  that  it  was  assnnied  by  many  for  170  yeai-s  that  thei-e  was 
an  absolute  privilege.  I  think  that  was  abused.  It  a  as  only  the  OaJd- 
nr-eJl  decision  that  brought  the  issues  to  the  fovefro  :t  to  make  people 
stop  and  think  maybe  we  didn't  have  the  rights  we  throuo-]it  wo  had 
all  along  that  M^as  really  subsumed  by  the  Constitution  and  the  acts  of 
repoirters  all  these  many  years. 

I  .suppose  individual  examples:  I  can't  think  of  au}'-  ofFliand,  but 
I  am  surv  the  record  will  demon.strate  there,  are  instances  in  which 
there  have  been  abuses.  But  I  don't  think  wholesale  abn.ses. 
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Mr.  MKhUNKOFK.  Of  tho  fhst  junoiidmcnt? 

Senator  TuNXKV.  Pi-io'.-  to  O'lUlweU^  at  the  time  it  wms  nssiinuul 
( lu»r(i  \v?is  ail  jibs(  lute  [)rivi]iige. 

Ml'.  Mklmxkokk.  1  don't  know  of  any  wholesale  abuse.  I  am  sure 
(]uM*e.  were  some.  The  lirst  amendment  Is  only  whut  the  current  Su- 
preme Coiirt  says  it  is,  and, in  that  decision,  J)Owever.  tJio  Gakhoell 
decision,  I  think  it  was  Justice  Stewart — one  of  them  sort  of  passed 
the  ball  to  Congress  to  say  tluit  such  legislation  is  necessary  if  the  first 
anioudment  is  to  mean  what  we  have  thou!L>-ht  it  meant.  I  have  forgot- 
t(Mi  exactly  his  words  in  that  decision,  but  that  was  the  sense  1  got 
from  it.  . 

Mr.  TuxxKY.  Well,  your  testimony  has  been  very  helpful  an.,  we 
i-eallv  appreciate  your  bein<j:  here  and  giving  us  the  benefit  ot'  your 
eifort.^,    '         .   *  ■ 

M  r.  Mki.i.inkokr  Thank  yon  so  nuich. 

Senator  Tunnkv.  Our  last  wituesa  is  John  R.  Finnegan,  chairman, 
P^ro<cdom  of  Infoi'matlon  Conunittee,  Associated  Tress  Managing  Edi- 
tors Association. 

STATEMENT  OF  JOHN  R.  FINNEGAN,  OHAIEMAN,  FUEEDOM  OP 
.  INPOHMATION  COMMITTEE  OF  THE  ASSOCIATED  PRESS  MANAG- 
ING EBITOES  ASSOCIATION 

Mr.  FiXNKOAN.  Mr.  Cliairniun,  I  understand  you  have  a  2  o'clock 
meeting. 

Scnalor  Tuxnkv.  I  luive  a  2  o'clock  executive  session  of  the  Ju- 
diciary Conniiittee,  which  means  that  even  if  I  wanted  continue 
these  hearings,  I  could  not  because  of  the  rules  of  the  committee,  bub 
inasmuch  as  this  2  o'clock  jneeting  is  extronioly  important,  I  woidd 
like  to  clo.se  up  these  hearings  no  later  then  maybe  12  minutes  of  2  to 
give  me  some  time  to  get  over  to  the  other  I'oom. 

.Air.  FixXKGAx.  WJuit  1  propose  to  do  is  submit  my  full  testimony 
and  merely  sununai'ize  for  you  and  keep  it  brief ,  and  tlicn  I  am  sure 
yon  would  like  to  ask  questions. 

My  name  is  John  Finnegan  and  I  am  the  chairman  of  the  Fi'cedom 
of  Information  Committee  of  the  A.ssociated  Press  Managing  Editors 
Association.  1  a.lso  am  executive  editor  olLtJje  8tu  Paul  Ijh'putoli  wnd 
PUxiiCfw  /^'Y^<^.s^  St.  PauK  .Minn. .  - 

TJie  Associated  Pi'css  Managing  Editors  A.ssociation  is  an  organiza- 
tion r(»presenting  some  400  editors  from  newspapers,  large  and  smalj, 
across  the  Nation. 

Our  organization  m'ges  you  to  adopt  tlic  strongest  possible  legisla- 
tion whicli  will  guarantee  the  fi'ee  flow  of  information  to  the  public, 
unhampered  by  an  unbridled  subpena  powoA*.  We  support  strong 
shield  legislation  at  both  the  Federal  and  State  levels. 

I  think  you  are  well  aware,  since  the  Bvcmzbimf  and  Pappan  cases, 
some  state  courts  luive  .seized  on  tbat  dj^cision  and  used  it  to  iutinii- 
date  and  harass  newsmen.  Four  ucAvsnum  have  gone  to  jail  for  vary- 
ing periods  of  time,  for  refusing  to  divulge  tlieir  confidential  .sources 
or  give  up' unpublished  iirformatioii.  The  times  ranged  from  severaf 
hours  to -15  days. 

In  none  of  the  cases  did  the,  jailing  of  a  reporter  fin-ther  the  ndmiu- 
istration  of  justice.  In  none  of  the  cases  .ve re  the  rights  of  any  de-. 
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-  fi'iulanf.  uiado  iiioiv.  socuiv  brraiisa  a  uowsuian  >vas  jailed.  In  nou':*  vd' 
(;l  10 cases  was  erinie  or  eorru]>t'ion  uiu'.:overetl  beean.se  a  jiewsuiDii  was 
jutl  b(»hiii(l  ba rs. 

•.In  nojie  ni  tlie  eases  was  I  Ijo  public's  n^]it  to  know  ach'anced. 

To  the  contraiT.  TJie  public's  ri<iiit  lo  know  was  seriously  erodeel. 

It  is  clear  that  wc  need  a  law  to  j)rotect  the  public^s  right  to  know 
.and  to  maiiitain  a  free  How  of  inronnalion  to  that  public. 

To  provide  tl.at  protection  ami  to  uiaiutain  tluit  How.  I  think  we 
must  do  four  things: 

(I)  IS'ewsuieu  miist  be  shielded  from  harassment  anvl  iuti.iuidat ion 
l)y  gON-ernment.  ircluding  law  eirrorcement  agencies,  governuient 
bui*(»au(:j'atsJ!iiH'onrKS.  andgf'andjuritis.  ^  "    .  ^ 

 {^)  Governi]ieJit  nuist  be  prevented  from  using  newsmen  as  its 

investigativo  arm. 

(o)  Confidential  sources  nuist  be  pi'otected  against  disclosure  oi* 
tJ)ose  sources  will  disa t>pea]\  diT  up. 

(4)  The  media  must  be  pj'otoefed  against  becoming  the  go\-ern- 
mcur/s  public  relations  firm.  It  must  not  bo  forced  into  ))lay  ing  the  rou^, 
of  yes-mai\  to  any  administration.  The  drafters  of  tho.  'Coustit\itiou 
saw  au  jjidepciident  and  free  press  as  a  bulwark  of  a  deuiocraCic  so- 
ciety, a  watchdog  of  govei-mnent.  As  one  ol'  my  c<»lieagues  put:,  it..  thi« 
is  no  tiu.uj  in  histoi'v  for  the  courts  to  slip  a  tj*ajiquili/AU'  to  an  alert 
Avatchdog. 

Corrui^tion,  bureancrat-ic  st.uj)idity/and  malfeasance  iji  oflice  cannot 
l)e  micovered  by  a  pre.ss  JuaYle  tiinid  by  threat  of  jail  oi*  a-  broadcast 
industry  n)ade  gun-shy  because  of  threats  to  their  licf  iises. 

Guidernies  are  not  the  answer,  The'J'ustice  Department  argues  that 
"  there  is  no  reason  to  adopt  shield  laws  because  it  lias  not  abused  its 
subpeua  powers  muler  the  guidelines  adopted  iu  1070. 

'Ia.dmit  thatlcau  cite  no  specific  abuses. 

Ifowever,  t.he  guidelines  were  foujid  necessai'V  because  there  were 
al)uses  of  the  subpeua  power  pi'ior  to  1070.  My  committee  is  cui*rently 
cojiducting  a  study  in  all  States  to  show  precisely  as  possible  how 
many  snbpenas  have  been  issued  since  101)7,  why  th(>y  were  issued, 
and  what  was  the  outcome  of  tiie  actio]i.  Wl'icn  the  study  is  com|)h^ted. 
1  will  f\n*nish  thci  committee  with  the  results.  The  partial  survey  we 
leave  now  indicates  2-1-  subpeuas  have  been  issued  for  newsmen  oV  re- 
porters. The  number  of  snbpenas  is  a'oing  to  bo  larger  than  24. 

nuideluies  pi'ovide  little  prot'ection  for  the  public's  righ'-  to  know. 

The  guidelines  can  be  revoked  at  the  whim  ol*  a  I'^resident  (U*  an 
Attoi-ncy  Oeuei'al.  'Flic  guidelines  can  be  changed  overni/jht.  And  the 
Fedei'al  guidelines  have  a  closing  paragraph  which  says,  in  eHect.  that 
thr  guidelines  go  out  the  window  wlien  l:]je  A.ttor/joy 'GcfK.u*al  /'eels  so 
iiudined. 

fitnto.  guidelines  \Yovdd  be  i^o  more  efyecti  ve. 

We  u'Mst  lui  vc  a  statute.  I'hat  statute  should  protect  the  free  flow  of 
iuforuuitiou  iu  the  stai'-^s  as  well  as  at  the  Federal  level.  AVe,  in  tlie 
A]^?>f     a  re  seeking  shield  laws  in  all  states. 

As  I  indicated  eaidier,  APjM'E  supi^orts  the  strongest  possible  legis- 
lation. Passage  of  an  absolute  bill  is  seen  by  many  in  our  organization 
as  ess(Uitial.  TTowever.  I  do  i]ot  belie\*e  as  some  newrsnieii  do  tluit  oidy 
'  an  absolute  bill  will  suffice.  It  is  ridiculous  to  hold  \  hat  no  law  is  better 
tluiii  a  good  qualilied  shield  law.  A  tight,  qualified  law  can  eliminate 
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JiHXStof  M»e  liara.ssiiii^-,  iriLiniidnt  io/»-f yi>e  .slll.■^]H^r]^ls  (  IimI-  i)lji,ii"(ic'  Mio  [mvs^s 
(oiliiy.  A.  iH(»:isiirc!  such  as  tluit  iiit  rocluml  Ijv  Soiu-Uor  Wjiitcr  Momlalu 
of  Miiiiu'sota  is  an  aci'Oplahli*  qualiliod  luy  jiidn'moiit. 

SiMiator  Ti'NNKv.  You  said  t  liat  rigid;  at:  tlui  rin-jif.  tiiuo. 

Ml*.  FiN'.VK(}.\N'.  ^y^i  bcdioAT  tliat  thoso  cntitlinl  to  (lio  (i\s( iinonial 
l>rivilijgc  should  ho  not  only  i)Poi\jssional  uows'muu  t)uii)loywl  ou  a 
riJU'ular  basis  !)y  ih  .so-i*a!ilod  Icgitiinati'  i)r('S8  l)ut  also  thoso  who 
iSiiisv.  \ii  It(h?  lanr(^  work,  work  for  coIU^ii'o  or  nndcr-u'round  [)ai)ors  and 
Ijook  authors.  AVo  [)rcdvr  to  stn^  a  hroad  di'linition  oT  ••niMvsnuiu;'  otlu'r 
than  a  linn  tod  one.  Thu  typci  of  information  wo  sock  to  ))i*ovidci  tlui 
read  CM',  tho  listeniM*  and  tlit)  vicwiM*  is  not  always  uu  coviu'od  by  tho. 
••Icgit.iinati>i*' [)ross.  . 

1  rt'cognizt^  that  drafting  shiidd  legislation  is  a  diflienlt  task.  But  it 
is  an  cssiiut-ial  one  if  wo  aro  to  [)rotoc.t  fully  tho  j)ubli(:*s  right  to  know 
and  to  rnajrdnin  a  free  nnd  indoptMidont  [jrciss. 

Thauk  you. 

Soimlor  Tuxnkv.  Tho  oouiniittoo  is  doliglitod  to  havo  Soiuitor  ^Mon- 
dalo.  with  us.  ' 

.Souator  iVrondalc,  do  you  have  auytliing  you  would  like  to  say? 

Senator  Mo.su.m.k.  A.s  usual,  1  am  lato.  1  came  to  introduce  John 
Finnegaiu  whom  I  regard  to  be  one  of  the  outstanding  n(i\vsmeu  in  our 
State  and  the  (.'ountry,  and  who  has  b(»eri  especially  hcd4.)ful  and  valu- 
abUi  as  this  Nation  .seeks  to  do  something  about  tjui  crisis  of  pi'otect- 
iug  the  public's  ability  to  know  the  true  facts.  whioJi  bear  upon 
governmental  ])ol icy. 

As  chairiuaii  of  the  Associated  Press  Managing  Editors  Associa- 
tion, he  has  been  actively  involved  since  tlie  Branzburg  situation. 
iuis  boon  actively  involved  in  tiyiug  to  shape  the  contoui'S  of  .such 
legislatiou.  1  thijdc  the  proposals  tluit  have  come  from  ]iim  are  slowly 
emerging  as.the  consensus  position  here. 

^*ou  can  r'oeall  the  fii'St  day  when  we  started  these  lieai-ijig-s.  ^Y^l  liad 
the  ab.solute-pi'otectiou  proposals.  Then  we  had  proposals  whichdid 
not  include  state. and  local  tribunals  which  were  vo!-y  loose  aiul  with 
vague  language.  I  thiidc  slowly  the  consensus  is  moviiig  toward  a  very 
tightly  di*awu  but  qualiliod  pi-otectiou  bill  which  applies  to  Federal 
and  kx'al  tr-ibmials;  - 

Seruitoi*  Ti^N'XKv.  Like  yonr  hill  ? 

Senator^[oN'r)Ai.K.  Exactly.  It  is  really  the  Fiunegan  bill  which  is 
why  T  am  Ivere. 

There  is  much  more  than  that  T  can  say  about  him.  hut  T  think  his 
testimony  reflects  the  serionsnes.s  and  the  sense  and  responsibility,  "!uit 
lie  has  applied  to  this  very  critical  task.  Every  day,  if  I  heard  t(deV}siou 
Jast  Tiight,  the  PresidcJit  uow  says  the  E.vccutive  pi'otection  applies  to 
current  oniployecs  of  liis  staiV.  I  t^iink  wherever  we  look  we  see  this 
public  and  pi'ivafe  eifort  to  deny  the  Amei'icau  public  tiie  mil  infor- 
mation, embarrassing  information,  that  no  politician  likes  to  road 
about  himself  but  whicli  is  essential  if  we  are  to  have  a  (huimcrac-y. 
Whether  we  like  it  oi*  not,  most  of  that  information  comes  ahoiit 
thr(High  what  is  called  a  leak — and  through  the  hard  work  of  eut(u- 
prising  r^eporters  \v]io  r-ely  upon  the  information  gathered  from  people 
whose  cai'oers  ai*e  jeopardized  if  their  true  soui'cos  arc  known.  That  has 
been  time  from  the  begimiing  of  tliis  country  butMCven  more  so  as  we 
.become  larger  and  more  coinplicatcd  and  as  tlic  tecliinqucs  for  using 
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the  nijissivG  powur  of  tlic  Exociitivo  to  iiifliioiirc  ond  dAroct  public 
jittontioii  and  inluj'ost  exists.  It  becoincs  apparent. 

I  think  wc  n(5od  to  be  ahnost  obsessive.  pi'eoL'cupied  \vit!i  the  objee- 
tivc  of  protectiiijL^  newsmen  and  their  sources.  ■ 

Stuuitoi'  TuxNKY.  Thank  you  very  mucUj  Senator  Mondale. 

I  recall  you  testiiied  b(d'ore  tlic  subconunittee  and  you  gave  a  most 
aiiicuhitc  statement  of  your  philosophy  and  behef  in  this  area.  I  \\*as 
impi'cssed  by  what  you  said. 

Interestiui^'ly  enon;L>'hj  just  a  pcu'sonnl  observation.  T  hiive  found  in 
i:hc  course  of  tliese  hearings.  I  iiave  moved  in  tiie  direction  of  an  abso- 
lute privilege,  but  with  a  careful  circumscription  ol*  the  deiinit.ion  of 
ne^vsmen.  1  don't  think  thnt,  for  instance.  i)o]iticians  with  piess  re- 
leases oiight  to  be  considered  newsmen.  I  haven't  di^cided  myself,  what 
i  think  that  dehuitiou  sho\dd  be,  but  1  think  it  is  very  critical  in  devel- 
oping legislation.  1  don't  know  if  we  can  get  a  consensus. 

You  heal-  the  diah>g  we  had  a  little  bit  earlier  wi^h  Paul  l-Sniu/,- 
burg  anil  the  ((ucsvions  tliat  were  asked  by  counsel  with  resp<*ct  to  llu' 
(»xci'4)tion  in  the  Ervin  bilU  a  crime  tliat  is  witnessed.  ^Vhat  are  your 
thoughts  on  that. 

Air.  FixxKGAx.  I  think  it  depends  on  the  ci'inie.  He  makes  a  very 
valid  point  in  terms  of  drugs  and  crime,  distui'bances,  dissident  groups 
groups.  1  think  wlien  we  get  into  capihil  ci'hnes  of  kidnapping  or 
murder,  then  I  think  perhaps  that  kind  of  exception  wohld  1)0  desira- 
ble, but  I  do  believe  lie  is  correct  that  the  other  kinds  of  crii.iics  tli:it 
you  are  talking  about,  in  tliis  case  Avitnessing  the  manufacture  of 
hashish,  that  tliat  is  ii  different  kind  of  thing  and  it  would,  indeed, 
stifle  the  kind  of  reporting  that  he  so  eloquently  described. 

Senator  Tunxkv.  Of  course,  John,  avc  have  to  define  tlic  crinurs. 

Mr.  FixxKGAx.  Yon  have  a  very  diflicnlt  time  doing  that,  trying  to 
define  what  ki  ads  of  crinies  would  be  accepted.  r' 

Senator  Ti;mxky.  The  thing  is,  I  thiidv,  every  one  of  us  feels  a  re- 
porter who  sees  a  crime,  any  kind  of-crime  being  connuitted  ought  to 
testify. 

Mr.  FixxKCViV.  I  would  thiidc  lie  wonld  write  a  .story  about  it. 

My  C(aitention  is  that  it  is  very  difficult  to  detei'mine  when  a  re- 
porter stops  working.  Most  of  us  M  ork  24  hours  a  day  at  oui*  ]oI>s.  Jf 
I  am  out  walking  my  dog,  which  is  the  case  often  cited,  if  I  witnessed 
{I  ci'ime  at  that  point,  would  I  be  covered  or  not?  I  witness  a  news  story 
occurring.  In  iny  judgment,  I  would  inuncdiately  becoine  a  re])ortt'i\ 
a  newsman.  I  Avould  call  the  desk  and  report  that  incident  to  the  desk. 

It  gets  very  difficult-  to  attemi)t  to  dctei'iuiiie  when  are  you  not  a 
iiewsman.  I  tlvink  a  good  newsman  is  a  newsman  24  hours  si  clay. 

Senator  Tun'nicv.  .Do  you  liave  any  I'ocomiuendations  as  to  the  defi- 
nition of  a  reporter  or  newsman  ? 

Mr.  Frxxixux.  T  think  the  definition  that  I  believe  I  I'oad  in  the 
recent  Cran.ston  bill,  the  bills  ai'c  amended  so  often  lately,  it'is  so  <lif- 
[icult  to  keep  up  witli  them,  I  tJiiidc  would  be  .satisfactory  with  me. 
It  does  define  a  fi'eelancer  in  moi*e  specific  tei^n.s.  He  has  to  be  a  reg- 
ular, I  believe,  periodical  conti'ibutor.  This  elin\iinites  the  man  who 
says  lu)  is  a  f  i*eelancer  for  a  newspaper,  when  he  is  ordy  trying  to  e\'ade 
testifying.- 

Senator  Tuxxi-:^'.  Well,  I  appreciate  yo.vy  much  youi*  testimo?iy  and 
I  express  our  appreciation  to  Senator  Mond'ale. 
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Mr.  FmxKOAK.  1  Iiuvc  n  couple  of  obficrvntions  1  would  like  to  innke- 
on  fch(i  lOrvin  bill.  Senator  Krvin  identifies  n  newsiUi-in  as  '•reg-jdarly 
engaged''  as  a  newstnan.  Wlint  iloes  tliat  rnean,  and  .1  (liink  ii  It^aves 
fairly  brond.  Jlis  bill  talks  about  a  newsman,  nu'-anTng  an  individual, 
1  am  not  sure  wlietlier  an  individual  means  reporters  only  or  editors, 
publishers  or  anyone  wlio  isconneeted  with  t  he  busiru^ss. 

1"  do  iiavc  some  pi^oblem  with  the  in-camera  setting,  also.  It  has 
been  critieizcd  by  several  otiier  witnesses  .  also.  The  determi/iati(jn  as 
to  whether  or  not  the  subj>ena  will  be  qiuished  or  the  iliselofmre  made 
is  held  in  canun'a.  1  think  that  does  destroy  a  ivporter's  erediljiliry. 
whether  or  not  he  diselOvSes. 

Senator  Tun XKv.  Thank  you  very  nuie!!. 

The  coumiittee  will  now  recess  until  10  {».m..  tomoiTow  moniing 
when  wo  will  reconvene  in  room  1202. 

I'Whereupon,  the  eonunittee  adjourned  at  1 :1-S  p.m.,  to  ivfonvene  at 
10 :00  a.m.,  ^Vednesday,  March  14, 107:3,  iu  room  1202. J  ' 
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WEDNESDAY,  MARCH  14,  1973 

U.S.  Senate, 

SuBCOManiTEE  ox  COXSTITCTIONAL  RiGHTS 

OF  THE  CoamiTTEE  OX  TIIE  JUDICI^VRY, 

Washington^  P.O. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :05  a jn.,  in  room 
1202,  Dirksen  Senate  Office  Building,  Senator  Sam  J.  Ervin,  Jr. 
(chairman)  presiding. 

Present:  Senators  Ervin  (presiding),  Gurney,  and  Hraska, 

Also  present :  Lawrence  M.  Baskir,  cnief  counsel  and  staff  director; 
and  Britt  Snider,  counsel  for  the  subcommittee. 

Senator  Ervix*  The  subcommittee  will  come  to  order. 

Counsel  will  call  the  first  witness, 

Mr.  Baskir.  Mr.  Chairman,  our  first  witness  is  Mr.  Martin  F.  Rich- 
man,  chairman.  Committee  on  Legislation  of  the  Association  of  the 
Bar  of  the  City  of  New  York. 

Senator  Er\tn.^  I  want  to  welcome  you  to  our  committee  and  thank 
you  for  your  willingness  to  come  and  give  us  the  benefit  of  your  views 
on  this  important  matter. 

STATEMENT  OF  MARTIN  P.  EICHMAN,  CHAIRMAN,  COMMITTEE  ON 
FEDERAL  LEGISLATION  OF  THE  ASSOCIATION  OF  THE  BAR  OF 
THE  CITY  OF  NEW  YORK,  ACCOMPANIED  BY  BENNO  C,  SCHMIDT, 
JR.,  A  MEMBER  OF  THE  FEDERAL  LEGISLATION  COMMITTEE 

Mr.  EiCHM AX.  Thank  you. 

I  am  Martin  F.  Richman,  the  chairman  of  the  Committee  on  Federal 
Legislation  of  the  Association  of  the  Bar  of  the  City  of  Ne^v  York. 
With  me  is  Professor  Benno  Schmidt,  Jr.,  of  the  Columbia  University 
Law  School,  who  is  a  member  of  our  committee. 

In  view  of  the  late  stage  of  the  hearings,  the  subcommittee  having 
heard  all  the  arguments,  I  am  sure,  on  all  sides  of  the  question  by  now 
and  having  developed  its  thinking  on  the  suhjeci,  we  will  be  very  brief. 

We  have  submitted  our  report.  Journalists'  Privilege  Legislation, 
which  discusses  the  matter  in  some  detail,  and  I  believe  the  committee 
has  copies  of  the  report. 

Seiuator  Ervin.  Yes.  Let  the  record  show  that  we  will  print  the  entire 
report  of  the  committee  in  the  record. 

[The  document  referred  to  is  printed  in  the^  appendix.] 

Mr.  RiciiMAN.  We  %vould  appreciate  that,  sir. 

Today  we  will  briefly  outline  the  conclusions  that  we  have  reached 
as  to  the  scope  of  and  limitations  on  this  type  of  legislation,  and  we 
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will  try  to  point  out,  with  respect  to  two  of  the  most  recent  bills  on  the 
subject — the  chairman's  recently  introduced  S.  1128  and  the  latest 
version  of  S.  158  as  introduced  by  Senator  Cranston  and  Senator 
Kennedy — we  will  try  to  point  out  the  areas  where  those  bills  a^re 
parallel  to  or  diverge  from  the  measure  we  are  urging.  I  will  touch 
upon  the  basic  scope  and  some  of  the  limitations  that  we  tliink  should 
be  in  the  I^islation,  and  Professor  Schmidt  will  talk  about  the  con- 
stitutional issues  with  respect  to  power  to  legislate,  and  the  matter  of 
who  is  to  be  covered  as  a  newsman  and  the  work  product  aspect  of  the 
two  bills  I  mentioned. 

Our  committee's  report  stresses  that  the  key  to  newsmen's  privilege 
is  the  protection  of  confidential  source  relationships,  because  the  use 
of  such  relationships  is  impoiiant  to  carry  out  the  basic  first  amend- 
ment value  of  promoting  free  flow  of  information  to  the  public. 

•  Particularly  in  the  area  of  governmental  affairs — corruption,  misman- 
agement, secrecy,  coverup,  all  of  those  aspects  of  public  life  which  result 
in  situations  in  which  the  public  is  not  getting  full  information — it  can 
only  get  that  information  through  the  press.  In  turn  the  press  can  only 
get  that  kind  of  information  by  dealing^  with  individuals  on  a  basis 
of  confidence,  confidence  that  their  identity  will  not  be  disclosed,  con- 
fidence that  information  that  is  not  in  fact  published  will  not  be 
disclosed. 

Thus,  in  our  view  we  would  not  extend  the  privilege  to  bar  compul- 

*  spry  testimony  as  to  eyewitness  testimony  on  the  events  that  occurred 
in  public.  But  we  would  have  the  privilege  reach  a  situation  where 
the  reporter  had  gained  access  to  a  location  through  a  confidential 
source  relationship,  where  he  has  observed  conduct  in  a  situation  into 
whioh  he  could  not  get  but  for  an  in\dtation  that  was  extended  to  hitn 
on  the  basis  that  the  location,  the  source,  the  details  would  be  main- 
tained in  confidence* 

Ifow,  in  that  respect  the  Ervin  bill,  S.  1128,  seems  to  diverge  from 
our  views  because  it  takes  the  position  that  eyewitness  testimony 
should  not  be  protected.  We  are  concerned  about  that  in  the  situation 
where  a  reported  has  gotten  access  to  information  on  a  confidential 
basis.  While  we  recognize  it  is  difficult  to  legislate  that  a  person  who 
has  witnessed  a  crime  should  not  be  compelled  to  testifj^  to  it,  we  regret 
the  broad  exception  troubles  us  because  in  most  of  the  situations  we 
are  trying  to  protect  in  connection  with  this  privilege  there  is  going 
to  be  some  element  of  a  continuing  crime.  ^ 

For  example,  if  you  are  dealing  with  someone  in  government  wiio 
is  leaking  information  to  a  reporter  he  may  well  be  improperly  in 
possession  of  dociunents. 

Senator  GmiNEY.  I  don't  understand  your  argument  on  public 
events.  Gould  you  explain  that  a  little  further  by  an  example,  sir? 

Mr.  RiCHMAX.  Yes.  It  seems  to  us  that  if  a  rei>orter  is  present,  for 
example,  at  a  demonstration  that  is  taking  place  in  public  streets  and 
he  has  seen  an  act  of  violence,  either  an  act  of  violence  by  a  demon- 
.  strator  or  a  j)oliceman  beating  on  a  demonstrator,  that  he  has  not 
gathered  that  information  on  the  basis  of  a  confidential  relationship.  It 
was  going  on  in  plain  sight  and  he  got  that  iaif  ormation  the  same  way 
as  any  other  eyewitness  who  would  be  standing  there.  Therefore,  we 
don't  see  that  kind  of  testimony  coming  within  the  concept  of  con- 
fidential relationship,  and  therefore  that  it  should  necessarily  be 
protected* 
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Now,  I  am  not  suggesting  that  we  feel  that  reporter  should  willy- 
nilly  be  called  as  witnesses  even  in  that  kind  of  case,  but  if  a  showing 
were  made  that  there  was  no  other  source  of  information  that  was  vital 
•    to  a  particular  investigation  or  trial,  we  would  not  exclude  that  kind 
of  testimony. 

Senator  GtrRNEY.  I  understand.  I  thought  you  said  the  opposite. 
That  is  why  I  was  confused. 

Mr.  RiChman.  I  distinj^iish  that  from  the  case  where  a  reporter  is 
invited  to  a  certain  location  and  there  is  a  pot  party  going  on,  or  the 
printing  of  counterfeit  money  is  going  on,  and  he  is  seeing  the  crime 
before  his  very  eyes,  but  is  there  on  the  basis  of  confidential  relation- 
ship. There  we  would  have  the  privilege  reply. 

One  other  difference  from  the  Ervin  bill,  and  I  think  in  view  is  par- 
allel to  the  Cranston  view  in  this  respect,  is  that  we  would  not  ex- 
tend the  privilege  to  bar  calling  a  reporter  to 'verify  actually  published 
information.  I  think  that  is  a  rather  narrow  exception,  but  there  may 
be  circumstances  where  it  is  appropriate  in  a  proceeding  to  have  the 
reporter  verify  that  the  information  that  appears  in  a  newspaper  is 
indeed  what  he  wrote.  This  must  be  a  guarded  exception,  so  it  doesn't 
open  the  door  to  testimony  about  f  urther  details  that  were  not  included 
in  the  publication  itself . 

Senator  Gurney.  Could  you  give  an  example  there  ? 

Mr.  RiCHMAN.  In  some  cases  the  facts  in  the  news  story  may  be 
called  into  issue  in  a  trial  and  the  introduction  of  the  newspaper  it- 
self might  be  barred  on  a  hearsay  basis,  if  the  question  was  did  "X" 
see  so  and  so  happen  as  described  in  the  story.  I  think  it  would  be  legit- 
imate to  call  the  reporter,  but  again  only  if  other  sources  were  not 
available  and  it  was  vital  to  the  case.  We  would  not  have  an  absolute 
privilege,  but  would  allow  calling  in  the  reporter  to  testify  yes,  I  was 
there  and  I  saw  what  I  said  in  the  newspaper. 

Senator  Gitrney.  Thank  you. 

Mr,  RiCHMAN.  The  area  where  we  differ  from  the  two  pending  bills 
is  that  we  believe  it  would  not  be  unreasonable  to  put  into  the  legisla- 
tion a  limited  list  of  crimes  which  would  be  exceptions  to  the  privi- 
lege. However,  we  would  not  favor  a  subjective  test  of  importance, 
whereby  the  importance  to  the  tribunal  of  the  information  would  be 
weighed  as  against  the  privilege.  I  am  afraid  it  is  human  nature  that 
the  tribunal  is  always  going  to  feel  that  its  inquiry  is  more  important 
than  the  nondisclosure  interests  that  are  being  asserted  by  the  press, 
whether  it  is  a  legislative  committee  or  a  court  hearing  a  case  or  super- 
vising a  grand  jury.  It  is  going  to  tend  to  prefer  its  inquiry,  and 
therefore  a  subjective  test,  as  other  witnesses  have  said  to  the  sub- 
committee, would  be  very  undesirable. 

But  we  think  it  would  be  reasonable  to  have  a  limited  list  of  crimes, 
those  involving  serious  risk  of  injury  to  human  life,  as  exceptions — 
the  kidnapping  and  skyjacking  kind  of  thing.  I  would  caution  that 
certainly  such  a  list  would  have  to  be  limited  very  severely  to  avoid 
eroding  the  privilege  completely^  It  is  not  a  question  of  setting  up 
judgment  that  these  crimes  are  important,  these  other  crimes  are  not 
important.  It  is  not  that  kind  of  a  judgment,  but  a  judgment  as  to  the 
nearness  or  the  distance  of  a  particular  subject  matter  from  that  core 
value  that  we  are  tryingj  to  protect  and  enhance,  namely,  getting  out 
to  the  public  the  fullest  information  on  governmental  affairs,  govern- 
mental management,  that  we  possibly  can, 
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I  don't  think  the  list  of  crimes^  is  essenMal  to  our  position.  I  think 
we  would  prefer  legislation  that'  had  no  such  list  of  exceptions  to 
no  legislation,  and  certainly  we  would  much  pi-efer  legislation  Avith- 
out  this  type  of  exception  to  legislation  that  had  a  very  broad-scale 
list  of  exceptions  that  Avould  obfuscate  the  privilege. 

One  area  that  presents  a  troublesome  conflict  of  values  is  that  of 
actual  criminal  trials.  Wien  you  get  to  the  trial  stage  in  a  criminal 
cascj  on  the  one  side  you  have  the  defendant  who  is  seeking  to  defend 
himself  5  to  avoid  imprisonment  and  trying  to  establish  his  innocence. 
He  has  the  sixth  amendment  right  to  obtain  testimony  on  his  behalf. 
I  think  we  have  to  be  caut?ous  about  completely  precluding  the  de- 
fendent  in  that  situation  from  having  access  to  exculpatory  informa- 
tion that  may  be  available  to  the  press. 

On  the  otner  hand,  the  prosecution  also  has  a  perfectly  legjitimate 
concern  about  getting  the  facts  in  that  situation.  In  balancing  out 
the  first  amendment  values  against  the  fair  trial  values,  it  seems  to 
us  that  legislation  could  recognize  both  values  and  allow  a  carefully 
guarded  ability  of  a  trial  judge  to  call  for  information  fi'om  the  press 
in  the  context  of  a  criminal  trial. 

Senator  Erain,  You  mean  a  discretionary  power  on  the  part  of  the 
judge? 

Mr.  RiCHMAN.  It  would  necessarily  have  to  be  discretionary  or 
based  on  a  showing  of  a  particularly  strongiieed.  It  Avould  probably 
call  for  a  preliminary  inquiry  in-camera.  Tliere  are  precedents  for 
this  in  connection  with  attempts  to  disclose  State  secrets,  for  ex- 
ample, in  trial  context.  We  refer  to  cases  in  our  i-eport  on  the  bottom 
of  page  18,  United  States  v.  Reynolds^  and  the  recent  case  of  Environ- 


In  the  area  of  civil  cases  

Senator  Gurney.  Let's  probe  that  just  a  little  more. 

As  I  understood,  you  said  both  the  prosecution  and  the  defense 
interests  ought  to  be  weighed.  Let's  take  an  example.  Suppose  you 
had  a  case  where  it  was  vital  for  the  success  of  the  defense  to  get  a 
piece  of  information  from  a  reporter  that  normally  would  be  subject 
to  a  shield  law.  I  take  it  in  that  case  you  would  apply  your  suggestion 
here.  Now,  then  let's  go  to  the  other  case.  Suppose  it  were  ]ust  as 
crucial  to  the  proseciitiqji  to  obtain  the  evidence  from  an  eyewitness 
member  of  the -press  in  order  to  successfully  prosecute;  would  you 
recommend  the  same  decision  in  that  case  ?  f 

Mr.  RiCHaiAX.  We  think  it  would  be  reasonable  to  have  that  ex- 
ception appty  on  both  sides  in  the  context  of  the  actual  criminal  trial 
where  the  prosecutor  has  a  very  heavy  burden  of  proof,  prove  him 
guilty  beyond  a  reasonable  doubt,  and  the  defense  has  on  a  consti- 
tutional basis  the  need  to  be  able  to  get  all  of  the  evidence  that  exists. 

Senator  ER^1X.  I  have  difficulty  with  leaving  great  latitude  to  a 
judge's  rule  on  admissibility  of  evidence.  It  is  bad  to  have  a  system 
where  one  judge  exercises  rules  of  evidence  either  to  convict  or  acquit 
a  man  and  have  another  man  tried  for  the  same  offense  convicted  by 
another  judge  who  rules  exactly  the  opposite.  It  destroys  equality  be- 
fore the  law,  in  my  Judgment. 

Mr.  RiCHMAN.  Unless  the  standards  were  carefully  defined,  care- 
fully hedged  in,  it  would  be  a  great  danger. 
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Finally,  I  just  mention  that  we  do  not  think  that  the  privilege  should 
be  lifted  in  civil  cases  for  tlie  purpose  of  assisting  litigants  with  the 
one  exception  of  a  defamation  case  where  the  defendant  is  in  elfect 
relying  on  the  soiu'ce  to  prove  a  defense  of  truth  or  to  prove  a  defense 
of  good  faith.  There  we  think  it  is  unfair  to  the  trial  in  that  case  to 
allow  that  assertion  of  reliance  on  the  source  to  be  made  by  one  side 
without  giving  the  other  side  the  oppoi'tunity  to  inquire  into  the  facts ; 
for  example,  the  fact  of  whether  there  actually  is  a  confidential  source 
that  is  the  basis  for  the  news  report. 

I  will  nbw  turn  to  Professor  Sclnnidt  to  continue  the  outline  of  our 
views  on  the  constitutional  issues. 

Mr.  ScHaxiDT.  Mr.  Chairman,  I  would  like  to  speak  briefly  to  two 
constitutional  questions  with  respect  to  Congress'  power  to  legislate  a 
journalist's  privilege,  and  then  I  want  to  turn  to  two  substantial  ques- 
tions of  policy,  first,  who  ought  to  be  covered  by  shield  law;  and  sec- 
ond, whethei"  legislation  ought  to  protect  journalists'  work  product 
from  subpenas  duces  tecum  that  seek  production  of  his  notes  or  film 
or  whatevei'. 

The  two  constitutional  questions  that  arise,  it  seems  to  nie,  are,  one, 
whether  Congress  has  power  to  legislate  newsmen's  privilege  that 
would  be  binding  against  the  states  as  well  as  against  the  Federal  Gov- 
ernment; second  whether  any  constitutional  provisions,  whether  the 
first  amendment  or  the  fifth  amendment,  impose  definitional  require- 
ments on  Congress  that  would  stand,  in  the  way  of  drawing  necessary 
lines  and  classifying  persons  as  either  protected  or  not  protected. 

Fii*st,  I  have  read  with  interest  accounts  of  the  chairman's  view  that 
Congress  does  have  power  under  the  conimei'ce  clause,  I  take  it,  and 
perhaps  as  well  under  the  14th  amendment,  to  legislate  a  journalist's 
privilege  tliat  would  be  applicable  to  the  states  as  well  as  the  Federal 
Government.  Tliat  is  the  view  of  the  association  of  the  bar  as  well.  We 
have  discussed  in  bur  repoi*t  our  I'easons  for  believing  that  Congi'ess 
has  a  clear  constitutional  power  to  legislate  eifectively  against  state 
investigative  procedures  as  well  as  against  Federal  procedures.  Our 
view  is  that  the  chairman's  understanding  of  Congress'  constitutional 
power  is  correct. 

Senator  Ekvix.  I  will  have  to  confess  that  I  had  the  opposite  view  at 
first  because  I  have  a  natural  I'eluctance  to  having  the  Federal  Gov- 
ernment establish  what  in  effect  is  rules  of  evidence  for  state  courts. 
The  fact.tJiat  the  dissemination  of  news  is  one  of  the  biggest  intei*- 
state  businesses  in  this  country,  plus  the  fact  that  the  first  amendment 
guarantees  the  right  of  the  people  to  know  convinces  me  to  agree  with 
your  position. 

Mr.  Schmidt.  Well,  Mr.  Chairman,  I  think  your  reluctance  is  well 
justified  as  a  general  policy  matter,  Congrc^  ought  not  to  legislate 
in  a  way  that  interferes  with  the  states  unless  it  concludes  that  such 
legislation  is  necessary  in  order  to  protect  the  flow  of  information  to 
the  public. 

Our  view  on  that  question  of  policy  is  that  there  is  greater  need 
at  the  present  time  for  protection  against  state  interference  with  jour- 
nalist's confidential  sources,  than  there  is  the  Federal  level.  The  At- 
torney General's  guidelines,  which  have  now  been  in  effect  for  a  couple 
of  yeai*s  at  the  fedeitil  level,  have  been  administered,  as  I  understand 


384 


it,  with  reasonable  sensitivitj'  to  the  needs  of  the  press.  Now  those 
guidelines,  of  coui'se,  can  change,  n  shield  law  would  servo,  useful  pur- 
poses at  the  Federal  level  of  giving  newsmen  security  that  they  could 
protect  their  confidential  sources.  But  almost  all  recent  instances  where 
journalists  ha\e  been  threatened  or  actually  held  in  contempt  have  in- 
volved State  investigative  procedures. 

So  I  believe  this  is  an  instance  where  the  national  interest  in  news 
which  flows  across  state  lines  ought  to  be  protected  by  Congi'ess 
against  local  burdens  and  impediments  to  that  now. 

Mr.  Chairman,  the  second  constitutional  problem  that  some  people 
have  difficulty  with  in  connection  with  shield  laws  is  whether  or  not 
Congress  can  classify  only  a  certain  group  of  people  as  protected  by 
le^rislation.  Now,  a  problem  there  arises  because  the  fii-st  amendment 
is  not  the  protection  solely  for  newsmen.  It  protects-alLof  ,our  rights  to 
speak,  whether  we  are  newsmen  by  vocation  or  soapbox  speakers  or 
whoever  we  may  be,  Clearly,  the  Su{)i*eine  Court  in  the  Caldwell  case 
was  troubled  by  the  problem  of  limiting  the  principle  of  i>rotection  of 
confidential  soui^ces  only  to  newsmen. 

But  the  Court  has  always  realized  that  legislation  proceeds  on  dif- 
ferent bases  than  judicial  decisionmaking.  The  courts  have  recognized 
that  Congress,  particularly  when  it  moves  into  a  new  area  for  the  first 
time  and  enacts  a  reform  measure,  can  proceed  one  step  at  a  time — 
take  the  problem  on  piecemeal  as  it  were  and  deal  with  it  whei-e  the 
need  is  felt  to  be  greatest — and  save  for  another  day  the  question 
whether  a  privilege  enacted  ought  to  be  extended  to  the  full  logical 
coverage  of  protecting  everyone  who  might  make  some  plausible 
claim  to  it. 

So-I  believe  as  a  constitutional  matter  that  Congress  has  power 
to  limit  protection  of  confidential  sources,  to  a  carefully  defined  group 
of  people  who  pan  prove  an  ongoing  regular  occupational  connec* 
tion  with  the  neivsTnedia.  In  sum,  I  think,  Congress  is  free  under  the 
Constitution,  both  with  respect  to  whether  any  law  could  apply  to  the 
States  and  with  respect  to  who  as  a  matter  of  sound  policy  ought  to 
be  covered  by  a  satutory  privilege. 

If  I  may  turn  to  two  of  the  difficult  policy  problems  that  this  legis- 
lation raises.  One  is  who  ought  to  be  covered  by  the  kind  of  statutory 
protection  that  Mr.  Richman  has  outlined;  and,  secondly,  whether 
journalists'  physical  work  product  ought  to  be  protected. 

Mr.  Chairman,  I  noticed  that  your  bill,  S.  1128,  would  define  as 
a  newsman  anyone  who  is  regularly  engaged  in  the  occupation  of  col- 
lecting information  for  dissemination  to  the  public  by  any  means  of 
communication. 

Now,  I  take  it  that  definition  would  protect  anyone  who  could  come 
forward  with  a  claim  that  he  or  she  was  engaged  in  collecting  informa- 
tion for  dissemination  to  any  kind  of  media,  that  is  to  say  your  pro- 
tection  would  applj^  to  scholars,  pamphleteers,  lecturers,  I  suppose, 
and  anyone  else  engaged  in  dissemination  of  information.  It  would 
not  be  limited  to  professional  journalists  engaged  on  a  regular  basis  in 
publishing  news  in  a  periodic  medium. 

Senator  Ervin.  That  is  correct.  That  is  the  way  I  interpret  it, 
because  I  think  he  has  got  to  be  regularly  engaged  in  the  project 
for  disseminatio.n  to  the  public.  It  doesn't  make  any  diflFereiice  what 
category  of  media  he  falls  into  under  that  bill. 
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Mr.  Schmidt.  As  I  understand  your  bill,  it  is  only  the  occupation  of 
collecting  iiifoiihation  that  needs  to  be  regular  and,  it  is  not  the  dis- 
semination of  news.  There  is  no  i*e<][uirement  of  regultirity  there.  So  a 
scholar  who  had  never  yet  broken  into  print,  but  who  was  constantly 
engaged  in  collecting  information  would  be  covere^. 

I  believe  the  view  of  the  association  of  the  bar  is  that  such  broad 
coverage  is  not  called  for  at  this  time.  Our  view  is  that  the  need  for  pro- 
tection of  confidential  sources  is  greatest  with  respect  to  journalists 
who  disseminate  it  on  some  regular  basis. 

Senator  Ervin,  Well,  I  might  state  that  was  the  view  I  had  orig- 
inally. This  is  a  very  difficult  field  to  draw  a  bill  in.  I  restricted  the 


dissemmation  to  the  public  by  means  of  newspapers,  magazines,  or 
broadcasting  industry.  But  then  it  was  pointed  tint  by  witnesses 
that  now  witli  the  disappeai'ance  of  journals  like  Life  and  the  Satuv- 
doy  Evening  Post  and  many  others  that  used  to  be  pretty  close  toTtte 
newspapers  in  that  they  dealt  with  current  things,  we  now  havefbooks 
written  on  current  things.  For  example,  if  President  Nixon  goes  to 
China,  almost  the  next  day  somebody  writes  a  book  on  the  subject.  So 
I  think  books  have  taken  the  j)lace  of  what  we  used  to  think  of  as 
ordinai'y  newspapers  and  news  journals.  I  can  argue  either  side  as  to 
whether  it  should  be  narrow  coverage  or  broad  coverage  without  con- 
vincing myself  either  way. 

Mr.  Schmidt.  Mr.  Chairman,  you  are  vei7  persuasive.  It  seems  to 
me,  tliat  a  plausible  case  for  protection  of  authors  who  do  not  publish 
regularly  can  be  made. 

1  suppose  our  difference  is  solely  one  of  degree  and  not  at  all  a  dif- 
ference of  principle  in  any  wa3^  The  association's  view  is  simply  that 
the  public's  interest  in  free  flow  of  information  is  gi'eatest  as  to  media 
which  are  published  periodically  as  compared  with  books  which  come 
out  sporadically* 

Senator  Ervix.  Of  course,  one  of  the  biggest  fights  over  the  wliole 
question  was  between  the  House  Un-American  Activities  Committee 
and  the  publisher  of  books  a  few  years  ago,  Mr.  Romney.  The  con- 
gressional committee  didn't  like  mx.  Romney  using  the  book  for  the 
purpose  of  influencing  the  minds  of  men.  So  they  tried  to  make  him 
come  in  and  give  the  names  of  everybody  who  liad  bought  his  books  in 
bulk  quantity.  The  Supreme  Court  had  quite  a  hassel  in  that  case. 
They  aecided  finally  that  the  act  creating  the  Committee  on  Un-Amer- 
ican Activities  wasn't  broad  enough  to  jgive  the  committee  that  power. 
Thus,  Justice  Frankfurter  wrote  an  opniion  based  on  that  ground,  but 
Justice  Douglas  wrote  a  very  powerful  opinion  based  on  constitutional 
pounds.  So  pco2)le  do  wi'ite  books  on  controversial  subjects  that  are 
investigated,  if  not  by  grand  juries,  by  congi-essional  committees.  They 
are  one  of  the  worst  ofTendei's  in  this  field. 

Mr*  Schmidt.  I  think  the  chairman  might  well  persuade  me  that 
books  ought  to  be  covered.  Our  view  was  that  whatever  classification 
is  drawn  to  define  tlie  pei*sons  protected  by  legislation  ought  to  be 
easy  to  administer.  If  you  liave  a  kind  of  a  broad  standard  which  re- 
quii-es  a  case-by-case  assessment  of  the  facts  in  a  complicated  way,  there 
are  two  dangers  to  tliat. 

One  is  that  various  witnesses  may  try  to  impede  investigative  proc- 
esses by  claiming  that  they  had  in  min(i  to  publish  a  book  about  what- 
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ever  it  is  that  they  are  being  asked  about,  and  if  legislation  protects 
everyone  who  is  gathering  information  with  the  thought  of  writing  a 
book, t:he  courts  willbe  necessarily  engaged  in  very  difficult  factfindnig 
problems  which  will  turn  largely  on  the  credibility  of  the  witness, 
whether  or  not  he  is  able  to  persuade  a  court  that  lie  is  telling  the 
truth  about  his  plans  to  write  a  book. 

Our  test  on  the  other  hand,  would  limit  the  privilege  to  professional 
newsmen,  easily  definable  as  such  by  external  criteria,  such  as  a  cur- 
rent employment  relation  with  a  periodic  medium  or  alternatively  a 
record  of  past  publication.  We  would  not  require  an  extensive  record, 
Tust  thre^  or  four  instances  of  past  publication  in  a  periodic  medium. 
Such  a  standard  would  save  the  court  from  the  necessity  of  weighing 
the  credibility  of  a  person  who  claims  the  privilege. 

Now^  the  cost  is,  of  course,  that  some  peoi^e  would  not  be  covered  by 
the  statiite  Avho  ought  to  have  protection.  We  believe  that  cost  is  worth, 
paying  in  order  to  have  a  simple  and  easily  administered  test  which 
protects  the  core  ^oup  in  which  the  public  has  such  an  interest  in  hav- 
ing their  confidenitial  sources  protected. 

Senator  Ervix,  There  are  a  lot  of  freelance  writers  who  are  not  em- 
ployed by  anybody.  They  go  out  and  conduct  an  investigation  and  then 
they  sell  their  article.  Would  they  be  protected  ? 

Mr,  SciiMiBT,  Only  first  time  freelancers  would  not  be  protected. 
If  a  freelancer  could  point  to  a  record  of  past  publication,  which  we 
would  make  a  xcvy  modest  requirement,  only  three  or  four  instances  of 
past  publication,  just  to  establish  that  he  is  indeed  a  writer  and  not 
someone  who  is  making  up  the  claim  to  be  a  writer  jiv  order  to  serve 
the  purposes  of  nondisclosure,  such  a  freelancer  would  beooverd,  Mr. 
Chairman.  So  it  would  be  only  the  first  time  freelancer  wiio  had  no 
employment  connection  witli  the  media  avIio  would  be  excluded  from 
protection  under  the  kind  of  bill  we  would  recommend, 

Mr.  Cliairman,  the  second  problem  I  woulc^Jike  to  mention  briefly 
is  the  question  whether  a  statute  in  this  area  ought  to  protect  reporters 
from  compulsory  disclosure  of  their  notes  and  tapes  and  first  drafts, 
films,  and  whatever  other  tanjyible  documents ^they  have  assembled  in 
the  course  of  their  j ournalistic  investigations.  ^ 

The  problem  with  giving  the  government  power  to  make  a  reporter 
come  in  with  his  first  drafts  and  whatnot  is  a  much  broader  one,  in  our 
view,  than  the  confidential-source  problem.  If  the  Government  can 
i^equire  a  reporter  to  disclose  his  first  draft,  we  believe  the  government 
woidd  tend  to  use  that  first  draft  not  only  for  legitimate  investigative 
purposes,  but  to  second-guess  the  reporter's  editing  and  how  he 
covered  the  final  story.  A  reporter's  first  draft  inay  well  represent  a 
slanted  view  of  the  story  or  an  incomplete  view  of  the  story.  A  reporter 
may  want  simply  to  write  up  u  story  one  way  and  see  how  it  Iooks  be- 
fore he  balances  the  story  with  other  material.  If  his  first  casual  effort 
at  building  a  story  is  to  be  subject  to  gubpena,  we  are  fearful  that  the 
editorial  process  will  be  impeded.  The  reporter  will  be  constrained 
about  what  ha  puts  into  a  first  draft  if  he  fears  has  has  to  justify  his 
final  story  in  terms  of  the  first  draft  and  justify  the  editorial  decisions 
that  were  made, 

Mr.  Chairman,  unless  reporters  can  claim  protection  for  their  work 
product  we  will  have  a  series  of  instances  such  as  arose  in  connection 
with  the  "Selling  of  the  Pentagon"  documentary.  Quite  apart  from. 
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and  whether  that  documentary  was  a  well-done  job  or  slanted  job,  com- 
pnlsory  production  of  first  drafts,  or  in  that  case  CBS's  original  out- 
takes,  puts  the  Goveniment  into  the  editorial  process  in  a  way  that  we 
believe  the  first  amendment  was  designed  to  prevent. 

Protection  of  work  product,  in  pther  words,  rests  on  a  different 
value.  It  is  not  so  much  a  matter  of  a  reporter's  sources  drying  up,  as 
with  confidential  sources,  but  rather  keeping  the  Goveniment  out  of 
the  editorial  process  and  protecting  journalists  from  having  to  justifj- 
their  editorial  decisions  before  Government  bodies. 

So  we  would  concur  with  the  protection  which  your  bill  gives  to 
the  work  product  as  well  as  to  reporters'  confidential  sources,  and 
Senator  Cranston's  bill,  if  I  understand  it,  would  also  give  the  same 
sort  of  protection  to  work  product. 

I  just  wanted  to  make  clear  our  view  that  the  justification  for  pro- 
tecting work  product  is  different  from  the  justification  for  protecting 
a  reporters  confidential  sources. 

Mr.  Chairman,  that  concludes  the  summary  of  these  points  which 
arc  developed  greater  depth  in  our  report,  which  we  have  submitted 
for  the  record,  and  I  am  sure  ilr.  Richman  and  I  would  be  delighted 
to  try  to  answer  any  questions  that  you  have. 

Senator  Ervtx.  I  would  like  to  say  I  agree  with  your  views  as  you 
have  expressed  them  with  respect  to  the  constitutional  powers  of  Con- 
gress to  enact  a  newsman's  shield  law.  I  also  agiTc  with  the  need  for 
such  a  law  to  apply  to  the  States.  That  isSvhere  the  worst  offenses 
occur. 

Also,  I  agree  with  you  that  Congress  has  the  right  to  make  a  reason- 
able classification  as  to  who  should  be  covered  bv  the  law  and  who 
should  be  excluded. 

One  great  trouble  about  legislation  is  a  pragmatic  one.  That  is, 
the  fact  that  before  Congress  can  make  an  effective  law,  you  have  got 
to  get  a  majority  of  100  Senators  to  vote  for  it  and  the  majority  of  435 
Congressmen  to  ai)prove  it.  Then  you  have  to  get  the  man  on  the  other 
end  of  Pennsylvania  Avenue  to  sign  it. 

.There  is  a  great  deal  of  wisdom  in  what  Mr.  Richman  said,  in  my 
judgment,  about  testifying  to  crimes.  The  trouble  is  you  would  prob- 
ably have  a  great  difference  of  opinion  among  535  Senators  and  Con- 
gressmen as  to  what  crimes  ought. to  be  classified.  For  example,  you 
suggest  they  ought  to  be  crimes  of  violence  which  threaten  life  or  limb. 
Well,  in  my  view  a  peddler  of  heroin  is  worse  than  a  murderer  because 
he  virtually  destroys  a  man's  soul  and  renders  his  life  rather  useless. 
We  would  get  into  a  lot  of  hassles  on  what  crimes  should  be  included 
and  which  crimes  should  be  excluded.  We  might  have  a  difference  of 
opinion  between  535  Congressmen  and  Senators.  This  is  the  most  diffi- 
cult field  I  have  ever  tried  to  write  a  bill  in  since  I  have  been  in  Con- 
gress. There  are  so  many  things  to  be  said  as  to  who  should  be  covered, 
who  should  be  excluded  and  the  nature  of  the  privilege ;  whether  abso- 
lute or  qualified. 

I  introduced  two  bills  before  my  last  one,  and  I  hadn't  more  than 
got  them  complete  and  introduced  then  I  became  dissatisfied  with  the 
features  of  them.  I  decided  as  a  praniatic  matter  that  I  better  get  a  bill 
that  is  as  simple  as  possible  and  as  undei-standable  as  possible,  and  I 
better  give  an  absolute  privilege  in  a  narrow  area.  If  you  put  too  many 
exceptions  in  it,  the  first  thing  the  exceptions  swallow  is  the  rule. 
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So  my  bill  leaves  about  everything  to  the  law  of  evidence,  as  it  now 
exists  except  two  matters.  One  is  the  disclosure  of  the  identity  of  a 
confidential  source  of  information  where  they  have  been  gfiven  in  con- 
fidence. I  will  not  only  protect  the  newsmen  who  p:athers  it,  but 
also  protect  his  custodians,  as  we  had  in  the  case  of  the  Pentagon  where 
the  head  of  the  Washington  Bureau  of  the^Los  Angeles  Timcs^  rather 
than  a  newsman,  had  possession  of  some  tapes  and  he  was  about  to  go 
to  jail  on  account  of  thfem. 

I  put  in  the  fact  that  this  should  not  excuse  a  newsman  from  testify- 
ing to  the  identity  of  people  who  committed  crimes  in  his  presence." I 
think  that  is  essential  to  get  a  bill  through  Congress.  .1  don't  think  the 
majority  of  Congress  will  ever  vote  to  say  the  newsman  should  not  be 
compelled  to  testify  just  like  everybody  else  to  a  crime  he  sees  com- 
mitted even  though  he  comes  in,  as  in  the  Bramhtry  case,  and  gets  the 
opportunity  to  see  the  crime  committed  only  because  of  confidential 
relationships  between  him  and  his  sources.  I  would  put  it  like  this:  If 
anybody  invites  a  newsman  in  to  see  him  commit  a  crime,  I  don't  think 
he  ought  to  be  exempted  from  prosecution.  However,  a  jury  might 
acquit  him  on  the.  grounds  that  anybody  who  would  do  that  is  insane. 

The  only' thing  that  troublas  me  is  we  have  an  old  adage:  "Too 
many  cooks  spoil  the  broth."  We  have  a  lot  of  difl^erent  opinions  of 
what  ought  to  be  in  it  and  what  should  not  be  in  it.  I  think  that 
endangers  the  bill. 

Mr.  RicmrAN.  Mr.  Chairman,  I  certainh'  sympathize  with  your 
concern  about  getting  a  consensus  on  a  difficult  subject  like  this. 
I  might  say  that  while  we  may  differ  in  some  details  in  our  report, 
the  basic  thrust  of  the  principles  you  have  just  stated,  which  I  think 
are  carried  out  in  the  Cranston  bill  as  well,  would  find  our  support. 

The  only  point  on  which  we  would  express  ourselves  at  being  tre- 
bled is  this  matter  of  the  newsman  having  been  ej^ewitness  to  a  crime 
in  his  presence,  because  that  can  open  up  the  veiy  breadth  that  you 
were  concerned  about  in  connection  with  the  list  of  exceptive  crimes. 
So  many  things  can  be  either  a  crime  or  an  element,  of  a  crime.  We 
would  be  concerned  about  that  exception  if  it  reaches  to  situations, 
away  from  the  public  area,  away  from  events  that  occur  in  public, 
and  gets  to  the  Branzburg-type  case  or  gets  to  the  case  of  a  newsman 
yho  is  talking  with  a  Government  employee  who  is  violating  a  law 
in  bringing  out  of  the  files  a  piece  of  paper,  for  example.  I  believe 
that  in  the  Ellsberg  trial  in  Los  Angeles,  one  of  the  charges  is  that 
of  possession  of  stolen  property.  That  well  might  be  the  case  with  a 
Government  employee  who  brings  out  a  document  and  shows  it  to  a 
reporter,  gives  it  to  the  reporter.  If  the  exception  went  that  far  T 
think  it  would  undercut  the  basic  principles  that  you  have  expressed, 
and  for  that  reason  we  would  write  it  as  an  exception  onlv  as  to  eye 
witnevSS  testimony  concerning  events  that  occurred  in  public  or  in  a 
context  where  the  newsman  was  not  brought  to  the  place  under  a 
pledge  of  confidentiality.  I  think  that  is  the  only  serious  difference 
that  we  have  with  you. 

I  might. say  that  the  matter  of  procedures  is  something  we  did  not 
go  into  in  our  report,  but  those  in  the  bills  to  which  we  refer  this 
morning,  appear  very  constructive  in  having  a  dual  procedure.  They 
authorize  the  assertion  of  the  pri-sdlege  either  in  the  ordinarj^  pi*6- 
cedure  of  a  particular  tribunal  or  by  a  procedure  they  provide  for  a 
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presnbpena  review.  That  is  so  important  in  the  context  of  what  Earl 
Caldwell  was  talking  about,  that  beinc:  called  into  a  secret  session  like 
a  j^and  jury  would  itself  discredit  him  with  his  sources,  and  prejudice 
his  ability  to  get  information  from  his  sources^  because  they  couldn't 
know  whether  he  had  or  had  not  testified. 
Senator  ER^^N.  Yes. 

Mr.  RicHMAN.  One  thing  that  troubles  me  in  the  Cranston  bill, 
as  a  lawyer,  is  section  5(a)  of  that  hilh  which  says  that  a  finding  in 
the  preliminary  proceeding,  the  presubpena  proceeding,  would  not 
be  binding  if  the  claim  of  privilege  was  renew^ed  subsequently  after 
the  reporter  was  called  to  testify.  It  tro*ubles  me  to  have  a  situation 
where  you  would  have  to  litigate  the  same  issue  twice.  If  the  first 
proceeaing  actually  went  to  the  merits  and  tried  out  the  facts  and 
findings  wei-e  made  that  the  privilege  did  not  apply  in  accordance 
with  the  standards  of  the  legislation  as  enacted,  it  would~soem  to  me 
reasonable  that  that  should  conclude  the  matter.  On  the  other  hand, 
I  can  appreciate  the  point  that  if  the  first  proceeding  is  preliminary, 
goes  only  to  whether  there  is  a  modicum  of  a  showing  and  defers  to 
the  later  time  the  ultimate  question  of  the  merits,  then  of  course  it 
should  not  be  conclusive  against  raising  the  issue  at  a  later  date. 

Senator  Ervix.  We  have  one  bill  here  which  has  many  fine  features 
to  it,  the'Eagleton  bill,  but  it  provides  in  effect  yon  can't  get  a  sub- 
pena  for  a  newsman  at  all  unless  you  first  have  it  passed  on  by  the 
court.  I  think  in  that  situation,  a  newsman  who  wouldn't  want  to 
reveal  his  sources  could  head  to  the  tall  timbers.  In  the  second  place, 
I  know  as  one  who  has  practiced  law  a  great  deal,  that  sometimes  you 
don't  discover  the  identity  of  a  witness  or  the  necessity  of  subpoena- 
ing a  witness  until  you  have  been  in  the  progress  of  a  trial  for  maybe 
several  days.  It  would  be  rather  cumbersome  to  have  to  stop  the  trial. 
So  I  provide  this  method  of  allowing  the  person  to  raise  it  just  like 
any  other  privilege — ^by  objection  at  the  time  the  question  is  sought. 
It  is  a  simple  procedure. 

Also,  I  recognize  there  is  more  danger  of  a  newsman  being,  in  ef- 
fect, legally  mistreated  by  a  grand  jury  because  the  grand  jury  has  no 
law  except  the  district  attorney.  If  he  is  any  good  as  a  district  attor- 
ney, he  is  likely  to  be  a  little  prejudiced  on  the  side  of  the  prosecution. 
The  grand  iury  is  composed  of  laymen  ordinarily.  So  that  is  the  rea- 
son I  have  the  special  provision  that  a  newsman  shall  not  be  required  to 
testify  or  produce  documents  until  there  has  been  a  review  of  the  grand 
jury's  ruling  by  the  judge  presiding  in  the  court  where  the  grand  jury 
is  sitting. 

I  think  it  is  necessary  to  have  some  practical,  pragmatic  proceedings 
to  safeguard  this  right.  I  am  more  satisfied  with  that  provision  of 
the  bill  than  any  of  the  other  provisions. 

Senator  Gurnet.  Well,  first  of  all,  gentlemen,  I  want  to  thank  you 
both  for  the  very  interesting  and  enlightening  discourse  on  this 
troublesome  question. 

Let  me  ask  one  general  question  here,  if  Imay, 

As  you  know,  we  have  had  bills  and  testimony  which  suggest  that 
we  should  pass  an  absolute  shield  law  or  one  with  many  exceptions. 
Is  it  your  opinion  that  a  bill  with  many  exceptions  wouldl  probaoly  be 
declared  unconstitutiona*.  under  the  first  amendment  as  an  abridg- 
ment of  the  freedom  of  the  press  ? 
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Mr.  ScHmDT.  No,  Senator  Gurney,  I  do  not  believe — I  think  Con- 
gress M-ould  have  to  do  sonietliing  quite  arbitrary  in  this  area  before 
the  court  could  step  in  and  declare  a  statute  unconstitutional.  I  think 
Congress  has  a  very  large  amount  of  fir  xibility  in  legislating  and  that 
I  would  be  quite  surprised  if  the  courts  were  to  strike  down  any  rea- 
sonable classifications  or  any  reasonable  "exceptions  in  a  statute. 

Senator  Gurnet.  What  would  you  base  that  opinion  on? 

Mr.  Schmidt.  Well,  I  would  base  it  first  on  the  fact  that  the  court 
has  now  held  that  there  is  no  general  first  amendment  right  to  protect 
confidential  sources  in  the  face  of  compelled  disclosure  before  a  grand 
jurv. 

Senator  Gurxey.  Of  course,  this  involved  only  one  case,  and  I  think 
there  have  been,  one  or  two  other  cases  that  have  arisen  in  the  lower 
courts  to  put  some  limits  on  this  very  broad  decision. 

Mr.  Schmidt.  Yes,  sir,  in  a  couple  of  civil  casos  that  I  know  of  in 
which  a  reporter  was  subpenaed  to  testify  on  behalf  of  a  civil  litigant, 
the  court  upheld  the  reporter's  privilege  not  to  testify  on  first  amend- 
•  ment  grounds. 

I  myself  would  not  regard  those  rlocisions  as  freezing  the  law  of  the 
first  amendment  in  this  area.  I  think  what  thei,coui*ts  are  saying  is 
that  they  cannot  see  a  justification  for  a  general  privilege,  and  that 
while  there  may  be  instances  here  or  there  where  they  wouhl  uphold 
the  privilege,  the  courts  obviously  regard  tliis  problem  as  one  of  bal- 
ancing two  very  vahiable  interests.  Since  the  courts  obviously  see  this 
issue  as  a  very  close  one,  I  believe  the  court  w*ould  ^rant  a  very  large 
degree  of  deference  to  Congress'  policy  judgments  in  passing  legisla- 
tion. So  my  belief  is  that  Congress  would  well  advised  to  concen- 
trate on  the  policy  questions  presented  without  worrying  too  much 
about  the  courts  striking  down  any  statute  which  results.  I  think  the 
couits  will  look  to  Congress  very  much  in  this  area  as  the  source  of  wis- 
dom about  whi't  proper  policy  ought  to  be  in  balancing  these  difRc:ilt — 
'  precisely  becarse  it  is  such  a  difficult  problem,  I  think,  the  courts  would 
defer  to'a  verj-  In  i  ge  extent. 

Senator  GiniNKy,  I  haven't  had  time  to  read  your  brief  here.  Does  it 
include  the  cast  law  to  substantiate  your  argument  ? 

Mr.  ScHMnvr.  Yes,  Senator,  we  do  include  some  discussion  of  the 
cases  which  stand  for  the  proposition  that  Congress  can,  as  some 
courts  have  put  it.  proceed  in  a  piecemeal  fashion  in  dealing  with  a 
-  problem  like  this  hitting  the  problem  where  it  seems  to  be  in  most' 
need  of  attention  and  not  necessarily  legislating  across  the  board  to 
d^al  with  every  conceivable  aspect  of  the  problem  that  might  plausibl}' 
require  legislation. 

I,  myself,  don't  have  any  substantial  doubt  that  these  cases  are 
justifiable  and  stand  for  the  proposition  that  where  Congress  is  leg- 
islating with  respect  to  a  problem  for  the  first  time,  the  courts  under- 
stand uie  need  of  the  legislative  process  to  be  somewhat  experimental, 
.  saving  for  a  later  day  the  question  of  whether  or  not  some  protection 
ought  to  be  extended  to  the  full  sort  of  logical  reach  that  it  might  ulti- 
mately have. 

Mr.  RicHMAN.  I  might  add  that  the  legislation  would  not  and 
should  not  preclude  further  development  of  the  constitutional  law 
on  the  subject  in  the  cases.  The  legislation  would  establish  the  mini- 
mum protection  which  the  Congress  would  be  asserting  as  necessary 
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irt  ttJ^Miiv  n  ftw  flow  oi  In'umnlicin,  titH  ihl*  ^mU\  tini  nrw^Uidf*  iHi* 
ronris  fmni  flrvf^Irtpin^  n  hifdivr  lrtt»!  of  fthr^iyiinn  *|jrtvll>'  mt 
ihv  lu^t  ntwtuhwut  in  flpj^^^^Hrtfi*  riwimMfltii^^i^  f*^rttimK  ft^ 
in  tlii»  nvll  rrtjw  thflf  hrtt^  nlmittly  txviirmi  «in<v  iln*  C^f^ftrff  ff*4j*f». 
Kvon  in  flip  rnitiitirti  nrvn  fhr  ronftifriM^  npinlw  Mr. 
PowolU  nntl  c*vc»n  tlip  mfl|rtrity  «t>iti5rtn»  iM<)ttiit^i*  thiii  «fi<^r  rHlhi*r 
ririMnnMnnrt*?*  tin*  i^miM  niJ|rlii  (iuA  n  UhiIccnI  llrj^^trN'mlmi'nt  t;imf<v** 
tinn,  Thp  work  prmlnrl  ntvft  tirt?*  I^m^h  fully  liliiriilcHU  iitiil  i<  ilric*j» 
H-oni  frt  11M  ilint  tlint  n  wry  fcHilp  fiHfl  for  illrjvi  fit^  jim<*ii<l«w*n< 
protoction,  Snrli  rrt#^  Inw  cl(»volopnirni  ontil^niK^  i»rtmwh«l  in*|(** 
npndonlly  of  tlie  l(*|ri!«1niimi.  Iml  il  tnJplil  Ix*  |nii<l<*nt  f<ir  ihf*  Uftf^- 
Intivc  history  or  |>orhnp!<i  rvc»n  toxf  nf  fli<*  iMrtliilc*  to  imli(*jit<^«  us 
I  Ih^Hovc  hnft  lKH*n  doni»  in  f<^\m  i»f  iIk*  oriminjil  prrtowlutv  rnarttnonL^ 
of  tvcout  vritr^.  tlinf  thii^  j»tntntc  ift  not  itilc^mlofl  in  pnt  a  il<l  nn  whfti 
the  ConMlhtlion  rrqnirw.  bnt  only  U  inl^^nif<*4  lo  pn!  a  (Irw  nnili^r 
tlionmonntof  protection. 

Senator  Krvin*3ihill  floe,«i  \uM  tli.it  in  n*lrttion  lo  ihe  devr.].  omeni  of 
sinle  Inw,  If  provide'^  lliitf  the  prwnihfion  w  not  ttlwulnfe  j*o  ?)ijif  MiiJe 
Inw  givin^r  jrrenter  protect  inn  can  In*  enacted  nnd  de\ielope<l  inde* 
|H*ndentlv  of  the  fedrnil  M»U  u%  ttnd  of  cmtr^e  the  dewl6|*tttent  of 
oonstitntionnl  Inw  sshonid  likewifJie  pmcced  in  the  conriA 

Senator  Oinsnv,  I  think  yon  hnve  pmhahly  nniswered  the  next 
qnoslioh  1  wns  jcroinp  to  nuk,  nnd  tlint  hnd  to  do  with  \wtr  ftuftt^^M 
excoption^.  Are  thei  renlly  not  to  ninke  the  shield  Inw'conMitnf  ional, 
hut  hocnnse  yon  feel  thej*e'  t^nrticnlnr  exception*  Mionid  l>e  there! 

^fr,  KirnMAx,  Yes.  nnd  I  nm  tentative  fll>ont  it  l^e<4ii!*e,  the 
Chnirninn  indicnted.onc  mnn'sli!*!  of  excejitionj^  nmy  inndeqtiflte  tn 
f^oincono  elfie,  Certninlv.  onr  <«f ronp-j^t  feelinir  i«  tlinl  \ht  exception  lijl 
should  not  l)e  niiowed  to  prow  m  Itrond  timt  it  ent^t  siwny  the  i^w 
purpose  of  tlie  .•*tntnte.  We  don't  tliink  thnt  the  exceptions  nre  niHW* 
.^ary  to  phv  t)te  hi))  con^titiitionnl  vnlidity,  nnd  t  think  our  |)osition 
on  tlio  exceptions  is  looking  in  the  direction  of  trimming  tliem  down 
ratlior  tlian  expnndiiip  tlienu  even  to  the  point  of  not  linving  ihni  kind 
of  list  of  oxceptiouH,  As  indicated  in  our  printed  refiort,  one  ineinlier 
of  the  coniinitteo  di5>sented  in  pnrt  on  tiie  hn^is  thnt  there  should 
not  he  those  exceptions. 

Senator  GrnxKV.  Thank  yon, 

,Seimtor  Knvix,  T  took  some  encournpeinent  nl>out  this  inntter  from 
the  fart  that  it  was  stated  in  the  Hi^ffh^hurff  case  thnt  Concrew  could 
estahlish  a  privilein*,  either  hinad  or  narrow,  as  it  thoudit  wns  neces- 
sary. T  further  took  sou\e  eucournjreu^ent  out  of  the  fnet  thftt  the  ^miii- 
hurf/  rase,  unlike  the  CahhrcV  rns<\  mne  up  from  the  stnte  court 
^vhUothe  other eanie  up  from  n  Fedei^l  court, 

T  want  to  thank  hoth  yon  pentleinen  for  making;  some  very  helpful 
and  some  verv  constructive  sncrtri^stious.  T  also  thank  your  rommittee 
for  the  work  they  have  done  in  this  field, 

^fr.  Rrcrr^fAxl  Thank  you.  sir, 

Mr.  Scinnnr.  Thank  vo\i.  Mr,  Chninnan, 

y[r.  Ba.skih.  Mr,  Chairman,  our  next  witness  is  Dr,  TTans  J,  Morpen- 
than,  professor.  City  Collogre  of  New  York, 

Senator  Envix.  T  want  to  welcome  you  to  (he  suheonnnittee  and  ex- 
press our  deep  <jratitude  to  you  for  your  williiigncKS  to  couie  and  pive 
us  the  henefit  of  your  views  in  wluit  T  consider  to  he  a  very  important 
issue. 
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COLLSOE  OP  irSW  YORK 

f hit  lii<*  t^Hviic^  (if  fimifidciiltiitiiy  npiAM  Irt  j«rlmlftf!!«  dcAt' 
priHIrfc*  k  tiol  inr  lh<»  cir»h\t»nicm^  of  lli<*  jiiclmtAr*  hiil  in  r««rhf inl  for 
Anu'riciu 

The  iH^ltim  of  ihi^  j^hotM*rir;fiHn|r  wjih  <wif*wf>otitty  itmt^  in^km]* 
t^ifi  loihiil  of  iht^  Jottmiiiisl  in  f  imi  l>ri()i  tnoM  tvlv  nrmti  cojt(](l0nUftl 
jiit«ncirti  for  iliip  iinrticrinj:  of  f^n^  An  cvonmnliKi  tijio  in\t^i|rjiirii  itii* 
pHdnir  ptiMdir^  of « t^Atticnlitr  bt^ndi  of  Snitn^irji*  or  of  n  Ofirli^iiliir 
<nott^nilimi  hni  lo  ttcl;!;'  m  for  of  liiji  rtnpirifiil  ditl^  ttt^ 
i(?onli(tfnii«l  ffotirvt^  in  imluiilfy  or  rorpomiionn.  Tlir  hAiiiml  ^i(*niij4 
who  wiiniji  lo  «L«if^  t((rH\\y*nfm  of  «  finHicnliir  |to*ifmm«ni- 
itpmuiriml  {in^tim,  *av,  in  ih^  fic»14i  of  nncl^nr  «*nrrjr>'  or  «T«itKMt*34y§- 
lrms«  conlil  not  fff^riorm  h\§  fnnnion  irifttrHil  )*mvinfr  ti<wm  10 
cotifltlmlini  infm*mMion«  \;^\\t\ciii\  i^clfnlisl  wlio  ntHiUI  want  lo 
pmb^  into  Ihi*  \i»licliiy  ami  Uitck^tintt  of  a  patlintlar  policy  would  lie 
in  t\u^  mm  poitf  ion  For  inslanri*,  f  ho  irhmar  tiho  haii  rondtiilr«t  on 
I  ha^ii^  of  iintlof^anHing  of  hlMoty  ami  of  \\k  f»mm\  knotrl^lirr 
noliiirat  and  milirar>'  lh(N)r\*  thai  a  parli^ulnr  n^r  cannot  lie  won 
with  the  mcanj^cwptoy^t  will  ftml  hifianrntncni^irr^ally  rnriclM  and 
hisfonfldcncci  in  ihc^««itindnc^  of  his  jud^rmcni  coniiidcrnhlv  iitfTn^h« 
cnc<t  if  he  haiUfct^Afilo  fintnt^rnmrnt  mtttrr^iuipplyin^  htm  with  fm|dri« 
cski  dftia  that  jMippon  \m  jud^rrncnt.  To  nr fcr  In  toy  permnnl  r^portcncc^ 
t  woitld  not  ha\i^  daivil  lo  pit  my  own  jnd)rtncnl  nhotit  the  Vietnam 
war  a^inifl  that  of  thtt  Oovcmtncnl  ami  the  firt»\*ailin;;  finhlic  atid 
girholariy  opinion  had  1  not  myi\v«1  ronndcntial  infotniatioii.  sonic* 
linidw  from  highly  placed  itonfrcai.  that  liorv  oitt  my  jtid|;tnciil. 

the  accc^  lo  confidential  j^nrcesi  of  information  in  cqttally  in* 
dispcn^ihle  for  the  ioumalist  and  the*  acliolan  their  purpoi«cft  nre  ob* 
viouily  diffcnpnt,  1  he  joumaltirt  pithers  new»  ^  r  ihelr  own  i«ke.  and 
only  a  imall  minorilv  of  joumalista  will  occamoimlly  or  ^gnlarly 
analj^'ze  them  in  the  li^it  of  thcrretical  or  practical  conjiidem lions. 
For  the  ^tiolan  on  the  other  hand,  fnctaarea  mennfttotheend  of  theo* 
retical  annlyaife.  Ttial  anal>*»!a  will  fri ve  the  j^liolnr  an  imiiprht  into  the 
onerationB  and  philo^phy  of  Oovemnient  which  he  cnii  then  ludRC  in 
the  light  of  certain  theoretical  and  pmdical  pro|K>sitionfl  of  fiis  own. 
U  at  this  point  thnl  jonmnlist  niid  acholar  mci't  npain  in  the  per- 
fojmnnceof  a  function  without  which  democrm'  in  America  will  lose 
iti*  vitality  and  i«  liktlv  lo  wither  away  in  tlie  end! 

Democracy  ia  pre<iicated  upon  a'  pluralism  of  )>erftana.  |>o]iticAl 
philo90j)hiea«  and  fiolicii^  vyinp  for  politiVnl  i>ower.  Thnt  democratic 
ccmpetition.  in  turn.  presupp^Hse^  the  at  least  approximately  equal 
accea*^  to  the  fncta  nnd  the  lunafi  mcilin  fomiiug  public  opinion.  In  this 
resiKHTt,  the  Ooi'enuuent  inevitably  enjoys  nn  euormoiis  advantage 
due  to  the  centralized  character  of  the  modem  technologiea  of  com- 
mmiicatiou  and  to  its  ability  to  o)>erfite  iu  large  measure  in  secret. 
Parliamentary*  system  of  O^u'critmeut  cnn  iu  part  comtieiisate  for  this 
advantage  by  couipellir.^.  the  Goverument  to  nccoiiut  for  its  actions,  bv 
forcing  the  Government  into  the  o|>cn  through  the  presentation  of  al- 
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icmfttlw  policies,  and  hy  ihrrfltcninp  the  CtoTTtiimrnt  ^itU  ih^  1<>5S  of 
itii  p«rHjitiipntflrv  tiinjc^titv.  Xo  mich  crtrrrctivc  in  llic  poUtloni 
«vik<^m  of  flio  tJniKHl  Slates,  tlio  ftihetion^  a  clearly  dIefinM  optMMi- 
lion  perfotwft  in  narlinmenUt^*  systems  are  liere  talicn  over  pieeemcaj 
bv  a  miittiitirle  of  inilividltintji  nnci  ilivenimli^^il  apenclen  wlthiti  nnd 
wltliotit  tlie  Oovommeiit*  In  the  United  Ste^e^  it  is  in  this  fasltion 
lltnt  the  action!*  of  the  Oo\f  nuuent  are  ncnitiniml  ami  altentntlve 
twIieioA  to  thti^  of  the  Oovemnieiit  ntr  dcvclo|ied# 

.tmimalL^ilK  nnd  f^eholntu  Wonir  to  thnt  multitude  of  pluralist  out- 
Ids  for  f^nttiny  nnd  altertirttivo  polirics.  Hut  within  tlmt  multitude, 
they  jierfonn  n  unique  and  vitnl  function  in  thnt  they  nre  not  only  the 
only  ^nej*  nlio  nre  free  to  revonl  whnt  they  know  nnd  to  spenk  whnt 
they  jhink— owing  to  the  tin^t  nmcndmen't  to  the  ConMitntion— but 
thnt  they  nli<o  linvc  the  positive  profe&^ionnl  duty  to  do  so.  Much  of 
the  fJcrutiny  of  irovomment  notion  nn<l  of  the  opimsilion  to  oflicinl 
IKtlirics is mnrmlhy  inromfwtence nnd tnintod  with  pnrtisanship.  Kven 
more  is  muted  hy  opportunism,  n  ninnifestation  of  n  conformiftm  which 
de  Toequevillp  nlrendy  rceoptiiw^d  ns  n  dominnnt  force  in  Amoricnn 
•wirlv,  anil  j^ilrnrpd  lly  the  seven*  pressures  townrd  htin^nurrntio  con- 
formfty*  The  ruin  of  puhlic  ofllrinls  who  oremnturely  opposed  the 
Victn.nm  wnr.  nndof  ofncinlsof  the  Defonw  l>eprtrtnipnt  who  rcvt^lcd 
the  squanderir^  of  public  funds  nre  cnses  in  point.  The  Government 
hns  at  its  dispo^^it  n  wliole  army  of  seholnrs,  dirortlv  nud  indirectly 
dependent  upon  it,  who  provide  the  nrpnnonts  nnd  justification  of 
whntever  policy  the  Oovcrnmcnt  pursues  or  intends  to  pursue.  Con- 
sideriufT  the  prominms  Americnn  society  nuts  upon  the  nvoidnnce  of 
scrtitinv  nnd  the  cornlinnco  with  oflicinl  policy,  the  functions  the 
joiirnnfistor  the  independent  scholnr  perform  nre  not  only  useful  nnd 
necessary  but  vitnl  for  Americnn  dcinocrnry.  For  they  linve  become  the 
mnin  chnnncls  of  independent  informntion  nnd  judgment  from  the 
opposition  within  the  Government  to  the  people  at  Inrge.  Close  thnt 
outlet  nnd  you  hnve  tnken  nnother  step  townrd  nn  unchecked  con- 
formism.  nn  orthodoxy  which  tolerates  but  one  trnlli  nnd  one  renson, 
however  fnlsc  thnt  truth  nnd  however  irmtionni  thnt  renson  mny  be 
proven  to  l)c  by  subsequent  events. 

The  nWlity'  of  government  npencies  to  compel  journnlists  nnd 
scholnrs  to  revenl  their  confidential  sources  nndor  the  thi*ent  of  legnl 
pennlties.  esiHTinlly  imprisonment,  would  indeed  elTectively  close  that 
outlet.  For  which  government  officinl  would  dnre  put  his  position  and 
cnreer  in  the  hands  of  n  jonrniilist  or  scholnr  who,  liowcver  trust- 
worthy, inipht,  or  niipht  not.  to  jail  rnthcr  thnn  bctrny  n  confidence  ? 
And  whnt  conscientious  jonrnnlist  or  scholar  can  be  so  sure  of  his  own 
stendfnstness  in  the  fnce  of  sneh  a  threat  thnt  he  wonld  even  wnnt  to 
receive  such  n  confidence?  Thus  the  present  le^jnl  situation,  as  ex- 
emplified by  a  number  of  court  eases  luvolvinc  journalists  and  thus 
for  one  scholar,  if  it  is  not  corrected  through  Tcgislntive  action,  will 
take  ns  a  piant  step  toward  that  situation  wiflj  winch  totalitarian  jnrov- 
ernmcnts  have  made  us  familiar:  the  official  orthodoxy  will  impose 


ipnorant,  henee  pliant  population.  For  there  is  tncn  nobody  left,  to 
nso  a  biblical  phrase,  who  can  "speak  truth  to  power." 

Tt  must  1)0  kept  in  mind  that  the  issue  hns  remained  dormant  until  re- 
cently only  because  the  Government  has  as  a  matter  of  course  respected 
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tlio  rifrlits  of  jottrtintist^  niul  f«i'liolni*rt  fo  tlic  roiin«l(*mirtlify  of  llioir 
piotirroM.  TlirfirerliviMioM'^  of  flu»  fli^l  niniouluuoil  rifrlitH  has  (IpiumuKhI 
Uj)on  the  OoViM'iiiiuMit's  mnrnl  ivstniint  from  iiifrmpiiiir  upnii  those 
ri|rlit«nf  (It  \v\\M  from  icstiiifr  Ih)\v  fnr  i\w  oourls  wifi  nllow  it  to  go. 
Ulint  nr^iicrt  for  the  lUTcsMily  of  h'^i.slnlivf  proUvlioii,  miikiiig  iUy 
roiiHliUitionnl  one  cl^ctivis  is  Mip  tl i.sH ill c^rn lion  of  ihv  (lovcrmmMit'H 
rp«<]uvt  for  Ih'Hi  uiiuMuhiuMit  rights  niul  its  (h^torinimuion  to  nnrrow 
fh(Mn  ns  nmrh  as  thr  roiirts  will  allow  it  to.  High  (tovrrnmont  oHicinlH 
have  n?|M»alo(lly  denied  that  niemhoi's  of  the  pivssniv,  in  Mr.  KJirlidi- 
inans'  words^  "an  oHtate  set  a^)nrt  from  soriety,  with  overriding 
rights  . . .  nctiially  they  are  just  hke  Hie  rest  of  ns. ! . In  other  words, 
tlie  nresent  adnunislralion  denies  journalists  aiuK  hy  iiu|)liration, 
scholars  as  well  thai  vital  fuiirti«)n  of  srruliny  and  eonstrnrtive  crit- 
icism, without  which  democracy  must  wither  on  tlie  vine.  It  tries  to 
protect  its  own  secrecy  l)^v  denying  the  privacy  of  certain  grou]>s  of 
citizens.  The  legal  sanctions  against  journalists,  and  thus  fnr  one 
schohir«  arc  the  empirical  manifestations  of  that  philosophic  denial. 

This  heing  the  climate  of  opinion,  from  which  the  courts  are  not 
inurjine,  the  proposals  for  the  legislative  ciiiictuicnt  of  a  qualified 
privilege  must  he  considered  inadequate.  Such  enactment  would  leave 
It  to  the  courts  to  decide  under  what  conditions  the  privilege  applies: 
that  is,  under  wliat  conditions  journulists  and  scholars  shall  ne  nlfowed 
to  scrutinize  the  acti«)ns  of  the  Government  and  criticize  its  policies 
without  having  to  reveal  tjieir  confidential  sources.  Yet  since  the  pres- 
ent issue  has  arisen  out  of  the  actions  of  the  courts,  confirmed  hy  the 
Supreme  Court,  to  leave  the  remedy  to  the  discretion  of  the  courts 
might  affect  the  legal  arffunients  hut  not  the  core  of  the  issues  itself. 
For  puhlic  oflicials.  on  the  one  hand,  and  journalists  and  scholars,  on 
the  other,  would  he  elfectively  deterred  from  conveving  and  receiv- 
ing confidential  information  if  the  protection  of  their  relationship 
were  to  he  left  to  the  uncertain  discretion  of  the  courts.  The  protec- 
tion of  confidential  sources  must  be  absolute — only  defamatory  actions 
being  excluded — or  it  is  not  worth  having. 

Therefore,  of  the  bills  and  resolutions  introduced  in  the  Senate, 
wJuch  have  come  to  my  knowledge.  I  favor  Senate  Joint  Resolution  8, 
S.  158.  and  S.  4;)1.  provided  the  activities  of  scholars  are  specifically 
included. 

It  has  been  argued  that  such  absolute  protection  would  allow  the 
beneficiary  to  cover  up  crimes  of  which  he  has  been  coufideutially  in- 
formed. That  argument  is  \  alid  as  far  as  it  goes.  But  it  assumes  that 
the  beneficiary^  confronted  with  such  a  moral  dilemma,  would  auto- 
matically opt  for  shielding  the  criminal  rather  than  revealing  his  con- 
fidential source.  Yet  oven  if  tliis  low  estimate  of  the  beneficiary's 
moral  \*alnes  were  correct,  the  possible  liypothetical  protection  of  a 
criminal  would  be  a  small  price  to  pay  for  the  preservation  of  free 
inquiry  as  a  vital  function  of  a  democratic  society.  Or.  to  put  it  the 
other  way  around,  it  would  be  a  suicidal  absurdity  to  jeopardize 
democracy  in  America  on  the  off-chance  that  criminal  prosecution 
might  be  haiupered  by  the  refusal  of  a  journalist  or  scholar  to  reveal 
his  confidential  sources. 

If  the  Congress  were  not  willing  to  do  more  tlian  extend  qualified 
protection,  a  strong  argument  could  be  made  in  favor  of  the  Congress 
doing  nothing  at  all.  The  first  amendment  declares  that  ^^Congress 


895 


slinll  niiikc  no  law  ,  .  .  nbriilfrinp  tlio  fmHloni  of  speech  or  of  the 
presS"  .  ,  /'  S*et  ConizivjiS,  hy  jmsHinjr  n  hiw  exteiidinjr  quHlilied  pro- 
teetioiu  would  iiuhHHrahriilfre  the  lii*st  uinendment  freedoms  ns  far  as 
the  (lualificntion  reaehes.  As  thiufrs  stand  now,  the  jonnialist  or 
<?eholar  is  at  the  nUM"ej"  of  the  eonrts  interi>retin^'  the  first  amend- 
nient,  Wliat  he  needs  Is  protection  from  the  eom-ts  misinterpreting 
the  lirst  amendment.  Wluit  In*  does  not  need  iscon^rressional  antlioriza- 
tion  for  the  courts  to  misinterpret  the.  lirst  umendmvMU  nnder  certain 
qnalilications. 
Tlnink  yon  very  mucli. 

Senator  liuviN,  1  take  it  tlnit  you  believe  tlmt  any  law  which  Con- 
gress miirht  pass  in  this  field,  regardless  of  whether  it  is  narrow  in 
scope  or  broad  in  scoi)C»  should  make  the  privilege  it  creates  absolute  ? 

Mr.  MouuviNTU.vi'.  Correct, 

Senator  KaviN,  And  if  yon  make  it  a  qualified  privilege,  the  (juali- 
licatious  of  the  privilege  are  likely  to  destroy  the  value  of  the  privilege, 
aren't  they? 

Mr.  MoiaJKNTiiAtr.  Certainlv.  because  the  confidential  source  \vill 
thiJik  twice  before  it  will  put  into  the  hands  of  the  courts — the  inter- 
pretation of  the  courts — his  reputation  as  a  public  oflicial  and  his 
career  as  a — or  whoever  the  individual  is. 

Senator  Euvix.  I  think  tlie  first  amendment  is  concerned  with  the 
couimuuicatiou  of  ideas,  counnunication  of  information,  and  therefore 
whatever  privilege  is  granted  should  be  as  broad  as  reasonably  pos- 
sible. I  came  up  with  a  definition  in  the  most  recent  bill  1  introduced 
tliat  gives  this  privilege  to  a  newsman,  wlio  is  defined  as  anyone  wlio 
is  regularly  engaged  in  the  collection  of  information  for  dissemination 
to  the  public  by  any  means  of  conununication.  I  believe  that  is  broad 
enough  to  cover  the  scholar  who  collects  information  with  the  intent 
to  disseminate  it  in  book  form,  for  example. 

Mr.  MoRGKXTiiAr.  It  certainly  does.  The  question  is  whether  a  grand 
jury  or  court  will  not  interpret  the  newsman  narrowly  and  will  not  say 
this  distinguished  professor  is  certainly  not  a  newsman.  I  wouJd 
not  look  at;  myself  or  some  of  my  colleagues  as  newsmen.  So  whether 
one  should  not  make  it  clearer  that  this  does  not  only  concern  newsmen, 
whatever  their  privileges  may  be,  but  also  people  who  arc  not  gener- 
ally in  public  called  newsmen  is  an  open  question. 

Senatoi'  Ekvix.  I  believe  I  used  the  word  '^newsmen''  as  a  generic 
term  to  cover  everybody  who  is  engaged  in  collecting  information 
with  the  intent  to  disseminate  to  the  public  whether  by  radio,  news- 
paper, book,  pamphlet  or  any  other  means  of  comnnmication.  I  have 
been  convinced  that  the  first  amendment  is  concerned  with  scholar^ 
works  as  much  as  anything  else.  It  is  necessary  for  people  to  know 
what  is  going  on  from  day  to  day;  but  it  is  also  necessar}^  for  people 
to  know,  if  our  government  is  to  function.  wJiat  are  the  developments 
in  the  field  of  law  or  in  the  field  of  economics  or  any  other  field  where 
Innnan  knowledge  is  essential. 

Now.  I  certainly  agree  with  youi'  observation  that  the  first  amend- 
n\ent  was  not  written  for  the  benefit  of  those  who  engage  in  collecting 
information  and  disseminating  information,  but  its  fundamental  pur- 
pose was  to  serve  the  American  people  and  to  make  our  institutions  of 
government  work.  In  my  judgment,  our  institutions  of  government 
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would  not  function  properly  nnloss  wp  Imvo  tho  froost  collection  nnd 
dissominatinn  of  infornuition, 

I  am  strnck  by  yonr  phrase,  that  the  first  amendment — this  is  not 
exactly  what  you  said — is  desi/rned  to  allow,  the  people  to  speaU  the 
truth  to  power,  to  jrovernmental  pow(»r  or  any  other  kind  of  ])ower. 
That  is  certainly  essential,  if  our  institutions  of  provernmont  aru  to 
work  and  our  society  is  to  he  a  free  society.  Isn't  that  correct  ? 

Air.  MoKOEXTiiAU.  Yes. 

Senator  Guuxky.  Professor  Morgentlmn.  how  would  yon  describe  a 
scholar? 

Mi\  MoROAXTUAU.  How  would  I  describe  a  scholar?  It  i*emiuds  nie 
of  the  freshman  that  was  asked  tlu»  qnestion.  what  is  tinu»?  He  said 
if  yon  ask  mc  I  don't  know,  if  you  don't  ask  mc  T  know. 

Senator  Gurxky.  If  we  arc  going  to  pass  a  law  that  shields  scholai*s 
wc  have  to  know  what  a  scholar  is. 

Mr.  MoitoKxrirAiT.  Well,  a  scholar  is  an  individual  who  profession- 
ally deals  with  theoretical  propositions,  who  develops  certain  general 
theoretical  propositions  on  the  basis  of  his  empirical  knowledge.  It 
would  be  a  rough  appi*oximatiou  to  what  you  would  call  a  scholar.  I 
would  think  if  a  law  were  to  include  explicitly  scholarly  activities 
generally  understood,  it  would  then  be  for  the  courts  to  decide  whctiicr 
in  a  particular  case  this  activity  claimed  to  be  scholarly  in  general 
usage  actually  is  scholarly. 

Senator  Gurxky.  Suppose  yon  had  this  situation.  Suppose  you  had 
a  couple  of  large  companies  com])eting  for  a  defense  contract,  a  new 
weapons  system,  and  it  looked  as  though  the  contract  was  going  to 
corn])any  A.  So  company  B  hns  a  scholar  in  the  think  {actory  who 
gains  access  to  information  from  company  A's  files  through  a  crime, 
papers,  and  drawings  and  so  forth  arc  turned  over  to  the  scholar  for 
company  B.  Then  the  scholar  for  company  B  writes  ^in  article  shoot- 
ing down  company  A's  weapons  system:  the  government  backs  off 
and  doesn't  buy  it  and  buys  com])any  B  or  another  one.  Would  you 
protect  such  a  scholar? 

Mr.  MoRGEXTiiAu.  Yes,  I  would  protect  him  

Senator  Gurx'Ey.  I  mean  his  sources? 

Mr.  MoRGEXTiiAU.  His  sources — I  would  not  try  to  force  him  to 
reveal  his  sources. 
Senator  GtjRXEy.  You  would  what,  sir  ? 

Mr.  MoRGENTiiAu.  I  would  not  compel  him  through  subpenas  to 
reveal  his  sources,  for  this  is  not  industrial  experiment,  which  is 
something  quite  different,  but  this  is  a  legitimate  undertaking  to  find 
out  which  weapons  system  is  the  best  under  the  conditions  and  which 
company  is  the  most  qualified  to  manufacture  it.  If  he  comes  in  the 
possession  of  relevant  material  which  has  been  obtained  by  criiuinal 
activities,  I  would  not  force  him  to  reveal  his  sources. 

Senator  Gurxey.  Professor,  that  assumes  that  if  he  was  performing 
a  service  to  the  Goveniment  and  society  by  revealing  that  this  weapons 
system  wasn't  as  good  as  the  other,  but  let's  assume  that  that  wasn't 
the  i^urpose  at  all.  The  purpose  was  the  purpose  tliat  I  tried  to  convey: 
company  B  wanted  to  shoot  company  A  out  of  the  saddle  and  resorted 
to  criminal  means  to  do  this ;  should  we  protect  that  kind  of  exercise  ? 

Mr.  MoRGENTiiAu.  Okay.  Then  he  would  be  liable  to  criminal  penal- 
ties under  penalty  of  conspiracy. 
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Ho  would  himself  be  nn  clomont.  nn  nctor  in  n  criminnl  conspirncy, 
so  he  would  bo  hiinsolf  linblo  to  criminnl  prosecution,  wliicli  is  tlie 
cnso  quite  dilToront  from  tlu»  one  I  hnd  in  mind. 

Senator  Ovunky.  Aiul  your  nnisonin^r  there  would  be  thnt  the  court 
would  (Ictormino  whether  it  was  a  [jubHcution,  say  in  the  mitional 
interest,  or  for  the  piiinposes  of  sabotage  ? 

Air.  MonoKNTM.vu.  Ucrtainly  there  would  bo  some  evidence  availablo 
which  would  show  that  this 'so-called  scholar  has  acted  in  collusion 
with  a  conipetitor  to  company  A  and  has  enpiped  in  a  conspiracy.^ 

Tjct  me  suppose  a  foreijnrn  j)ower  would  ask  me  to  oppose  a  certain 
policy  of  our  Government  and  I  would  get  confidential  confirmation 
from*  within  the  Government  which  would  support  such  an  activity 
of  mine,  obviously  I* would  be  liable  under  the  Government  statutes 
myself,  and  the  old  problem  which  v/e  :u'e  ciiscussing  here  would  not 
arise. 

Senator  GruNF.v.  Thank  you. 

Senator  Euvix,  Thank  you  very  much.  You  have  given  us  a  very 
fine  exposition  of  your  views  and  been  very  lielpfnl  to  tlie 
connnittee. 

Mr.  MonoKNTiiAV.  Thank  you  very  much. 

Mr.  Baskiii.  Mr.  CJiairnian,  our  next  witness  this  morning  is  Mr. 
Evans  Witt,  editor,  the  Daily  Tar  IIccl^  rni\-ersity  of  North  Carolina. 
Senator  Ervix.  I  want  to  welcome  you. 

I  would  have  been  editor  of  the  Daily  Tav  Tleeh  but  I  made  a  mis- 
take. They  liad  about  IG  of  ns  in  nomination  for  the  post  of  editor  of 
the  Tav  TIceh  and  in  those  da3's  I  was  moi'e  modest  tlian  I  am  \io\\\  I 
wouldn't  vote  for  myself  in  preference  to  somebody  else.  So  I  voted 
for  a  boy  named  Jimmy  Hoover  from  High  Point,  and  Jimmy  beat 
mC' — Jimmy  was  elected  with  eight  votes,  and  beat  me  by  one.  So  ever 
since  then  I  have  always  voted  for  myself. 

STATEMENT  OF  EVANS  WITT,  EDITOR,  THE  DAILY  TAR  HEEL, 
UNIVERSITY  OF  NORTH  CAROLINA 

Mr,  Witt.  Thank  you,  Mr.  Chairman. 

I  appreciate  this  opportunity  to  appear  today  on  behalf  of  college 
newspaper  editors  and  the  National  Student  Ijobby  to  discuss  the  po- 
sition of  student  newspapers  and  the  underground  press  with  relation 
to  newsmen  privilege  laws.  I  understand  the  House  Judiciary  Coni- 
niittee  is  also  hearing  today  from  student  newsjjaper  representatives. 

I  have  a  prepared  statement  which  I  would  like  to  read.  It  varies 
somewhat  from  the  statement  I  submitted  in  mid-February,  as  devel- 
opments since  that  time  have  changed  my  views. 

I  will  be  happy  to  read  my  statement  and  then  I  will  answer  any 
questions  I  can  for  you. 

The  current  controversy  surrounding  the  use  of  subpenas  on  news- 
men has  a  familiar  ring  to  student  news])aper  editors.  Threats  from 
school  administrators  concerning  stories  with  sources  not  identified  or 
about  stories  of  disturbing  content  have  been  an  all  too  commonplace 
fact  of  life  for  the  student  journalist.  Tliose  involved  in  the  irregular 
or  nndcrgronnd  press  are  also  accustomed  to  harassment  by  police, 
prosecutors,  and  ordinary  citizens  because  their  views  have  been 
deemed  radical. 
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As  both  n  student  nnd  professionni  journalist  for  the  past  4  yeirs, 
I  !uk1  hoped  thnt  this  heai'iiig  and  the  bills  now  before  this  si'brdni- 
niittee  would  not  bo  necessury.  From  niy  ndmittedly  limited  study  of 
constitutional  law,  I  read  the  first  amendment  to  mean  exnctlv  what 
is  says  about  "no  law*'  abridgiuL^  freedom  of  the  press,  >yhich  must 
mean  not  only  the  freedom  to  publish  but  also  the  freedom  to  acquire 
information  to  be  published.  I  had  hoped  that  the  Supreme  Court 
would  take  the  view  that  the  freedom  of  the  press  is  one  expression  of 
the  public's  general  right  to  know,  a  right  that  nuist  be  considered 
paramount  in  a  society  and  with  a  government  based  on  the  political 
decisions  made  by  that  same  public. 

I  deeply  fear  the  consequences  of  limiting  freedom  of  the  press  by 
putting  it  into  statutory  terminology.  I  do  fear  that  the  endowment 
of  privilege  might  eventually  become  little  more  than  a  basis  for  Gov- 
erjnnent  retaliation. 

But  I  equally  fear  the  implications  of  the  Conrt/s  majority  ojDinion 
in  the  Calchcell^  Braiizhurg.  and  Pappas  cases.  As  I  read  that  opinion, 
the  government  is  defined  as  the  sole  representative  of  the  public  in- 
terest and  the  major  protector  of  that  interest.  The  majority  decision 
seems  to  say  that  only  through  government  action  will  the  public  in- 
terest be  served,  that  the  government  is  tlie  only  means  of  redress  of  a 
public  wrong.  The  Court  seems  to  ignore  the  role  of  the  press  as  the 
Conit  of  last  resort  in  the  ri{]:liting  of  many  public  wrongs.  The  Court 
refuses  to  acknowledge  that  it  has  been  the  press  that  has.  throughout 
America's  history,  been  the  medium  for  communication  of  the  exist- 
ence of  these  wrongs. 

Since  the  American  people  apparently  have  a  Snpreme  Couii:  that 
refuses  to  recognize  the  compelling  mandate.?  of  the  first  ameiidment, 
the  people  must  then  turn  to  Congress  for  a  reaffirmation  of  these  inan- 
dates.  Of  such  is  the  essence  of  the  much-heralded  balance  of  powers 
within  our  Federal  Government. 

Some  ty]i>e  of  shield  legislation  seems  necessaiy,  even  more  so  for  the 
noncommercial  and  irregiilar  media  than  for  the  usually  recognized 
members  of  the  fourth  estate.  While  the  commercial  press  has  consider- 
able financial  resources  to  fight  a  subpeiia,  the  college  newspaper  editor 
or  the  underground  paper  reporter  has  no  such  buffer.  If  subpenaed, 
he  or  she  faces  a  straightforward  dilemma — testify  or  be  jailed.  For 
these  journalists,  there  really  is  no  path  of  appeal. 

I  have  been  asked  to  discuss  specifically  whether  student  newspapers, 
unofficial  campus  newspapers  and  underground  papers  should  be  in- 
cluded in  a  "newsman's  privilege''  law.  To  this  I  answer  an  emphatic 
yes,  based  on  an  appreciation  of  the  histor}^  of  the  first  amendment 
and  these  newspapers'  function. 

When  the  protection  of  the  press  was  included  in  the  Bill  of  Rights, 
the  press  did  not  mean  the  ^^mass  media'' — such  did  not  exist.  Printing 
was  too  slow,  too  expensive  and  too  cumbersome  for  production  and 
distribution  of  more  than  a  few  thousand  copies.  Many  newspapers 
and  opinion  journals  were  published  by  laborious  hand  copying  or 
with  just  a  few  hundred  copies  printed.  In.  fact,  the  first  iVmerican 
student  newspaper,  the  Stiuhnts'  GciBette  at  the  William  Charter 
School  in  Philadelphia,  was  published  in  1777  as  a  handwritten  news- 
sheet. 
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Froodoin  of  thi»  press  iji  tlir  laro  ISfli  rriitury  was  idontifiod  ns  n 
p(MNoiinl  ri^lit  as  wrll  ns  n  rorporatc*  oiio.  sihmii  to  linvi*  lost  si^^ht  of 
tl)i'  Imsicnll}'  ])orsonnl  oriiMitiitioii  of  this  v\^h\  rven  ns  t)io  pnninlilot- 
iHT'lms  hvvu  siibnirrjiriHl  niuU'r  the  lidi*  of  tlie  ininion-])lns.eircnlution 
daily  m^wspupm'.  As  »InstiiM»  Wliito  udnntttnl  in  his  innjority  o|)ijuon 
in  tlie  (Jalihvcll  v\\9>\^  \ 

'•Tlu'  tnidivionnl  dodrino  (is)  thiit  liberty  of  tho  press  is  the  richt  of 
the  lonely  patnnhleteer  wim  uses  enrlmn  naper  or  u  ininieo^rapli  just 
as  nnieh  ns  of  tin;  hirjre  nietr()[)olitnn  publisher  who  utilizes  the  hitost 
photocon)position  methods.'' 

The  student  press  has  been  wn^nn^  n  dilli(MiIt  lipht  over  the  past  sev- 
eral years,  a  bnttle  which  is  by  no  means  finished,  to  be  recognized  as 
l)rotected  bv  the  first  junendnient.  Precedents  are  jnst  now  being 
hrnily  estnhlished  by  the  I'edernl  courts  thnf  the  student  journalist  is 
entitled  to  nnich  the  snnie  ])rotections  as  the  professional.  As  one  au- 
thority has  pointed  out.  tlie  i)rotection  of  freedom  of  the  jiress  based 
on  its  informing  function  can  easily  be  api)lied  to  the  student  paper  on 
campus,  hut  not  so  easily  to  the  underground  paper. 

The  struggle  of  the  irregnhir  and  student  press  for  recognition  has 
been  hampered  by  the  failings  and  irresponsibility  that  have  un- 
deniably been  a  part  of  the  experience.  I^oth  the  irregular  and  students 
press  have  been  crucial  to  the  information  flow  in  this  country,  Many 
of  the  atrocities  of  the  VictJuun  war  were  first  I'cvealed  by  such  under- 
ground and  college  ])ress  services  as  the  Liberation  News  Service  and 
the  College  Press  Service.  Student  and  underground  ncwsjjapcrs  in 
some  areas  have  been  instrumental  in  revealing  injustice,  corniption, 
and  stupidity  where  the  local  regular  press  was  af  I'aid  to  move.  College 
newspapers  in  the  South  were  in  the  forefront  of  publicizing  and  keep- 
ing the  public  aware  of  the  legitimate  grievances  of  the  black  man 
and  woman.  The  college  press  has  served  as  both  a  training  ground  for 
journalists  and  a  prin\ary  center  for  the  forward-looking  ex])erinicn- 
tation  that  pressures  the  commercial  press  toward  constant  improve- 
ment. 

May  I  qimte  froju  Welysters  Victwnary,  as  a  Federal  Disti'ict  Court 
Judge  did  in  a  landmark  case  rejecting  the  contention  that  a  student 
newspaper  is  not  a  newspa])er  and  not  a  member  of  the  j^ress : 

^•Newspaper:  a  paper  printed  and  distributed,  at  stated  intervals, 
usually  daily  or  weekly,  to  convey  news,  advocate  opinions,  etc.'' 

A  second*  question  is  whether  the  student  and  the  irregular  press 
need  this  type  of  protection  of  "newsman's  privilege.''  Again  the  an- 
swer is  yes.  While  repression  from  school  officials  is  somewhat  less  than 
in  previous  years,  the  threats  from  outside  authorities  have  increased. 
The  threats'to  the  inidergronnd  press  are,  if  anything,  greater  today 
than  ever  before.  Some  might  think  that  T  au^  discwssing  only  pos- 
sibilities, not  actual  situations;  pleaselisten  tothislist : 

Annette  Buchanan,  editor  of  the  University  of  Oregon  student 
paper,  was  subpenaed  to  testify  in  1966  and  faced  a  long  series  of 
appeals  which  reached  the  U.S.  Supreme  Court  in  an  early  landniaj*k 
shield  case. 

Tliomas  Miller,  a  reporter  for  the  College  Press  Service  was  sub- 
])enaed  by  a  Federal  grand  jury  recentl}^  to  reveal  confidential  in- 
lorination  about  political  dissidents. 
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The  Orticp  of  the  Stanford  Dnil]/  Xcvus  at  Stnufonl  Tniversity,  one 
of  the  truly  prestigious  eoUvfre  uewsj^iiinM's,  was  ransaekevl  \\y  (tolice 
seeking  notes,  unpublished  photographs,  and  other  unpublished 
information. 

Sherrie  Hursey  and  Hrenda  Joyce  Presley  of  the  HIaek  Par^ther 
newspaper,  \vi?re  ordered  by  a  Federal  grand  jury  to  disclo.<e  couliden- 
tial  infornmtion. 

^^ark  Knops,  editor  of  the  Madison.  Wis..  Ixofciffosropc.  an  under- 
ground pai>er,  was  sentenced  to  (i  months  in  jail  for  refusing  to  re- 
veal the  source  of  pnbHshed  information, 

Arthur  Kunkin  and  Kohert  G.  Applebnum  of  the  Los  AmjefeH  Fn'v. 
Press,  a  weekly  tuulergronnd  pai)er,  were  sent  to  jail  after  pid)lishing 
and  refusing  to  reveal  the  source  of  a  list  of  uudereover  narcotics 
agents. 

These  are  cases  T  have  been  able  to  discover;  I  am  sure  that  there 
are  others.  There  must  he  nuiu}*  cases  which  have  not  come  to  light 
where  the  threat  of  the  subpcna  or  a  contempt  citation  has  forced  a  stu- 
dent journalist  to  break  a  pledge  of  confidence. 

Thus,  I  support  legislation  to  shield  refjorters  and  all  newsmen.  An 
absolute  shielci,  perhaps  the  one  outlined  in  S.  158  spolisored  by  Sen* 
ator  Alan  Cranston,  is  closest  to  what  I  would  support,  I  could  not  sup- 
port a  qualified  bill  for  it  would  create  more  clangers  and  greater 
threats  to  freedom  of  the  press  than  the  current  situation.  The  experi- 
ence with  qualified  shield  laws  in  the  various  states  has  shown  that  any 
qualification  only  gives  grand  juries  loopholes  through  which  news- 
men can  be  hauled  to  testify.  Any  qualified  bill  would  be  worse  than 
useless  to  the  student  and  underground  press  since  many  district  at- 
torneys and  courts  would  still  feel  that  tliese  are  not  membei's  of  the 
press  or  would  use  the  loopholes  in  the  law  to  call  the  ^'irregular" 
journalist  any^way. 

The  collegiate  press  (both  ofRcial  and  iinofRcial),  the  high  school 
press,  the  underground  pi'ess,  and  the  .specia]i;jed  pi-ess  are  mem- 
bers of  the  Fourth  Estate,  entitled  to  the  full  protections  and  its  heavy 
burdens.  They  are,  thus,  equally  entitled  to  protection  under  any  stat- 
utory "newsman's  privilege"  legislation. 

Senator  Ervix.  My  bill  says  a  newsman  is  my  pei^son  who  is  regu- 
larly engaged  in  collecting  information  or  making  pictures  for  dissem- 
ination to  the  public  by  any  means  of  communication. 

Mr.  Wrrr.  Yes,  sir.  That  is  the  \\i\y  I  would  like  to  see  it  written. 
The  words  I  fear  and  the  way,  at  least  I  understand  it  is  now  written, 
is  in  the  occupation  of  collecting  information.  This  might  be  a  loop- 
hole, and  that  is  what  I  fear. 

Senator  Ervix.  I  see  your  point,  but  I  don't  believe  it  is  a  loophole 
as  you  suggest.  My  bill  says  a  man  regularly  employed.  That  means 
work.  Whether  he  gets  any  pay  or  not,  it  makes  no  difference ;  whether 
or  not  he  has  an  employer,  it  makes  no  difference.  The  question  is 
whether  or  not  it  is  wo)*k,  and  I  use  that  in  the  vei7  broad  sense  of  the 
word. 

Mr.  Witt.  I  am  afraid  someone  may  use  it  in  a  very  narrow  sense. 

Senator  Ervix.  I  am  thinking  about  an  editor.  Some  bills  protect 
editors,  but  my  bill  as  I  see  it,  would  protect  an  editor  only  if  he 
was  gathering  information.  Not  if  he  was  expressing  opinion.  Fortu- 
nately as  bad  as  the  imprisonment  of  all  these  newsmen  has  been,  none 
has  been  imprisoned  because  of  the  opinions  he  has  expressed.  Ex- 
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pimVuip  opinion  is  renlly  Mio  function  of  an  (ulitor;  pnttinp  him  in  n 
ciitoporv  by  himself . 

I  certainly  Wfiwv  with  you  that  frmlom  of  the  pross  is^thc  only  thing 
which  nnilavs  viohMit  ivvohition  nnlikelv  in  Aujorirn.  In  other  words, 
our  whole  cxistenee  at  a  Nation,  1  think,  is  fitakeil  on  the  pmpoHition 
that  wo  should  have  freedom  of  the  )>ress;  that  the  press  should  call 
the  attention  of  society  to  any  injustices  or  any  inequities  existing  in 
society.  1  don't  care  whether  it  is  tlu?  Aew  York  Timvn  or  an  under* 
^M'onild  iu'Wi*paper  or  a  stiKlents  newspaper,  which  is  the  source  of  the 
infornintion.  Our  faith  is  based  on  nope  and  trust  that  eventually 
those  who  have  the  power  to  make  laws  are  poing  to  oonect  these  in* 
justices  and  inequities.  I  think  that  is  one  of  the  great  functions  our 
press  performs  for  the  country. 

1  certainly  agree  witli  you  about  student  newspapers.  I  have  a  son 
who  is  a  supei'ior  court  judge  in  North  Carolina.  I  was  intrigued  by  a 
ra.se  lie  had  in  Charlotte.  It  was  in  a  high  srhool.  Several  of  these  high 
school  students  had  a  little  mimeograph  nuirliine.  and  they  mimeo- 
graphed things  that  some  members  of  tlie  seliool  autliorities  didn't  like 
to  have  circulated  on  the  campus,  They  didnY  take  anv  action  against 
the  students  but  they  got  the  city  to  take  action.  They  found  out  where 
this  mimeograph  machine  was.  It  was  in  a  residential  section,  and  they 
got  the  city  to  proceed  on  the  basis  that  it  was  in  violation  of  the  zon- 
ing law  for  tliein  to  opei'ate  tliis  mimeograph  machine  and  run  this 
high  school  paper.  My  son  held  in  the  case  that  the  fii-st  amendment 
ap])lied  and  that  the  students  were  exercising  tlieir  rights  to  freedom  of 
the  press.  He  held  that  the  Constitution  of  the  United  States,  and 
specifically  the  first  amendment,  took  superiority  over  the  zoning  ordi- 
nance of  the  city  of  Charlotte,  which  I  think  was  quite  a  correct 
decision. 

I  know  that  the  Daily  Tar  Heel  for  a  long  time  has  been  living  up 
to  life  and  liberty.  In  other  words,  I  think  it  stands  for  the  right  of 
people  to  be  free.  I  have  always  been  proud  that  Chapel  Hill  has  stood 
for  the  liberty  of  students  as  well  as  the  liberty  of  people.  It  has  been 
about  as  free  of  coercive  elToit  to  try  to  keep  any  student  f roju  develop- 
ing his  full  potentialities  as  any  school  I  know  anywhere  in  the  conn- 
try.  I  am  proxid  of  my  alma  mater  for  that  reason. 

I  want  to  thank  you  for  making  a  very  sio;uificant  contribution  to 
onr  discussion.  I  certainly  agree  thac  the  original  press,  the  pamphlet- 
eers, such  as  Tom  Paine,  contributed  enormously  to  our  inidei*stand- 
ing  of  democracy  because  of  the  things  they  wrote  in  the  pamphlets 
which  they  circulated.  So  that  is  the  reason  I'think  yon  need  protection 
for  any  niedia  of  commnnication,  whether  a  mimeograph  machine  or 
whether  it  is  handwritten  paper  that  is  intended  to  try  to  convey  in- 
formation to  the  public,  be  that  public  small  or  great. 

Mr,  Witt.  Thank  you,  sir. 

Senator  Envix.  Thank  you  vf>ry  mucli. 

Mr.  Baskir,  Mr,  ChaiVina-^  3ur  final  witness  this  morning  is  Al- 
phonzo  Bell.  Member  of  Congress  from  California. 

Senator  vix.  Congressman,  I  want  to  welcome  yoii  to  the  sub- 
committee and  thank  you  for  your  willingness  to  come  and  assist  us  in 
the  study  of  a  very  serious  problem.  I  especially  wish  to  commend  you 
for  allowing  the  other  witnesses  who  came  from  outside  of  Washing- 
ton to  come  before  you.  As  yon  know,  under  our  rules,  we  normally 
given  Congressman  precedence  in  testifying. 
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STATEMENT  OF  HON.  ALPHONZO  BELL.  A  REPRESENTATIVE  IN 
CONHRESS  FROM  THE  28TH  DISTRICT  IN  THE  STATE  OF 
CALIFORNIA 

Mr.  \W,hu  Thntik  yoti  wry  mnrli, SMinior. 

I  npprerirttv  Very  ftn^iit  wtii-k  ycm  huvp  Ivoti  ilniup  over  ihr  Vran^ 
in  (lii.snnd  otlu*r  itnportunt  iimf  tpi*f(. 

I  mil  very  plonwd  to  lutvr  tliiM  oppoiii.nily  \o  npprar  Wfom  you 
toclny,  I  nni  ^foiiiy  to  siiniiiiMrizr  the  iiirm*  roniprrlirnj^ivc  ,*«t/tlfMMriil  t 
linvp'  5iihnilttc(l  for  llio  rrronl,  whirli  iiuIinili\H  wliv  1  think  ron* 
^rf.Ksioiinl  artlon  is  rtbsolulHy  nro\H}*;iry  aiul  tluMi  iUmuh  with  iho  pro- 
visions I  think  fthoiilit  Ik*  inrliuled  in  ntiv  nivsiMUiv  pnsH^d  Uy  the 
ConirivHs. 

Ah  to  niiy  h»/rif*hitioii  nt  nil,  I  think  if  is  twre^^nry  to  Honr  ii^i  n  com- 
nion  niisroiir(M)tioii  whirli  wns  rxpivHSiMl  in  the  ninjorilv  opinion  of 
the  Snprmic  Court  in  the  rtramlntrrf  nisr,  wmcii  Just  ice  fWron  Wliitr 
wrote  that : 

\Vo  Pii*  .mt  Rprlrtii.Mjr  riitrrtnln  llio  notion  tlml  thi*  flrj«t  nniondmcnl  protoots  n 
ncwnnmn'M  ni:nTnif*nt  to  roncpnl  lln»  rrJmhin}  oondiirJ  of  MHircc,  or  rvldcnn" 
thrronf,  on  itii*  Uii-ory  Hint  It  in  tN'lli*r  li>  wrlle  nt)oitl  crime  timn  to  do  f«<»nicth)nR 
tibont It.  (At  |Kii?c2t;.) 

I  wonld  ninintnin  thnt  "to  write  nl)ont  crime"  it  '^to  do  something 
nhotit  it,"  Hvinj^in^  criminal  condnct  to  li^rht  in  the  jilerts  Inw 
enforcement  oflicinls  to  the  existence  of  crime  of  which  they  wonhl 
have  remained  unaware  l)nt  for  the  work  of  the  reporter  and  the 
cooperation  of  his  confidential  source.  And  news  iv]>orts  on  crime 
also  aronse  the  public  to  deinnnd  more  etfective  law  enforcement 
fro}n  and  within  a^ncies  of  the  Oovernment  which  are  at  times  com- 
placent or  cornipt.  The  Snpremo  Couii  has  civaled  a  dichotomy 
between  "writinp"  and  "doin«r''  which  simply  does  not  exist,  ancl  there 
is  little  I'cason  for  the  C  onjrixjss  to  follow  the  same  sijocions  renbonin^'. 

T  lx?lievo  that  my  own  bill  contains  four  provisions  which  make  it 
particnlarly  effective:  establishment  of  an  absolute  privilege,  applica- 
bilitv  to  the  States,  limitation  to  new*sincn  and  limitation  to  instances 
invo\vinp  a  plodjre  of  confidentiality. 

If  le^rislation  is  to  achieve  onr '^roals.  the  innnnnity  it  establishes 
ninst  be  absolute  and  inviolable.  A  qnalified  privile^ro,  no  matter  how 
carefnlly  and  responsibly  worded,  caimot  possiblv  assure  newssonires 
to  whom  confidentiality  is  essential  that  their  identities  wil]  not  Im? 
revealed  in  open  co\ii*t.'  Lojrislation  erentiii^r  a  q\mlified  privile<rc  re- 
Ciuires  a  judicial  decision  m  each  individnal  case  as  to  whether  the 
rei)ortcr  will  be  forced  to  testify,  and  therefore  totally  hicks  the 
predictability  which  is  essential  to  the  «^iiaranteciiig  a  source's 
anonymity, 

Xo  solution  is  perfect,  however,  and  there  are  admittedly  costs  to 
society  imposed  by  an  absolute  privilcfre.  I  aiii  chiefly  concei'iied  with 
the  problem  of  liCel.  The  absolute  privilcjre  would  liave  little  heariuj:^ 
on  a  liVd  suit  involving  a  newsman  as  defendant  and  an  ordinary 
citizen  as  plaintiff,  since  the  citizen  could  establish  the  falsity  of  the 
newsman's  claim,  atul  shict  the  burden  of  productfon  to  the  deifendaiit. 
If  the  iiew*sman  then  chooses  to  invoke  his  testimentary  iiiininnity,  he 
will  lose  the  suit,  and  the  libeled  plaintiff  will  not  have  been  harmed 
by  the  privilege.  The  problem  arises  only  in  cases  involving  public! 

( 
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rt|2iitvii*  ill  wlilrh  \\w  jitnitililt  nuiM  Jittttr  tin!  mity  titfll  llir  rlijif^^  Wfl!* 

rtftu)  Sin«v  ii  tmy  well  Ik*  mojiHv  imiHiH^ihlr  \n  |nmc*  Mi^ti(*iniif«  ituoht 
wtitiniit  kninvtnti^'  of  fhf  wiviimflri*.*  •vrnfrt*  mi*  the*  iiiftiniialioH  lie 
twnvriK  <il*?HthU(*  ii^jMSinniiArv  prit Itf"^*  iii.iy  work  to  tniik<«  tirwj*. 
liirn  iiiiniiiiir  fmiii  \\M  nftuutfiUy  piiMir  t)j[jiirv«/ 

Tlii«i  |*nf«|tiTf  ifi  tin!  n  plrflNiii'l  mim*  lomhlfhiplnic*.  Mill  llir  nllr'tiM* 
livi*— rxriii]»liii^  piililic  rtjnitt*  liWl  *iiil?»  fftim  ilir  jirivilri?**— im 
Mfrn  Alffiotmli  Mtiirivi^  wiili  iiif<niiiniion  f^iinirirtii  lit  wiiiiMitnd  iho 
•^^niiiny  of  n  liU't  nriioii  tuny  iioi  In*  ilcierrwl  l*y  a  HN^l  lortplmlo  in 
flii»  nrw^mniV  pHvilr^.  (liiW  jMiiirvi*?!  wim  niv  iiticrtiAin  wliclhcr 
(li^ir  kiimvtr(l^«  tiiiTlj<i  llio  lo^til  rrilr'Hfi  will  \w  ivliirlftiii  lo  inlk  lo 
rt  fvpnHer.  mill  n  Iipwt*  Mory  liml  fiiijflif  lirtvr  Mitniilnlrit  a  dcv|irr 
iiivcMi^lioit  uliirli  |ittm*ii  «  rriitic  will  pi  iiii|nilt1ii«lMnl.  To  pmi(*cl 
ihi*  ptVKS  friMii  (fciviMituictilnl  inli'f'fi^fvniv  <*x<v{il  ulu'tv  Clu*  roiwhid 
of  puMic  afltcinlK  iii  coticrriuni  woulil  n«tlnitfly  Ap|n*fir  cotKniry  to 
jsoiiml  pnUlic  |>nlicy, 

III  niwwniijr  ijuoMirtu  of  whriluM*  \\v  piiMir  fijnirvj^  ntv  will* 
iii^  to  rUk  jaimo  j^nnilliv  i»  ntilor  to  pinrrtntw  n  fm*  j*ty!<!*,  1  IvUovr 
\vc  niiiM  fomr  oiif  nil  ilio  huU*  of  nl»M>1iiti*  pn)t«Ttinii,  If  irtyi«]Hiii!«n)lr 
jrMininliitni  Urninc}i  flic  tmli*r  of  llu*  dtiy.      cnii  llirii  \vHu>  n  iiion' 

Any  iirWiiiMcirH  privilcpi^  Mntiiic  niiiM  npply  lo  stnte  nro^wdiiipw  if 
il  iH  In  Im*  inily  I'ffirliiv  in  Mrtfi'^riirtrrliii^nnr  ftw  \m^,  rVlcml  nrlioii 
innkrK  lip  only  nMiijill  |NMri*iilnpM»f  ;i||  nrrxwdiiip^  in  \vlii«*li  n  jonrnnl- 
iHl  rnii  lH»  roni]u*lli*i|  In  lrf<lifv.  Kiirf)imnon\  fewer  tUntt  lirtlf  lli<* 
fltnfr.H  hnvp  rnnrlcd  j)Hviio|fr  s<ilnlnlc^i  of  their  own^  niid  tno.^  of  flic 
<*xiHliii^Miiliili*j<nn*  iiindc^innlo. 

Vcl  llio  iinidcqimcy  of  ciirtvnt  sinio  s«lnlntc^  in  not  thediicf  rcAi^)n* 
why  (\)iipvsH  iiiii.*<t  nrl :  ihe  rhiof  ivnjtnii  if*  ihni  lln»  ptYili*<*lion  of  n 
fivf*  pit%s  is  iriilv  a  Fedonil  i|iii*j«(ioii  m|iiirtii^n  I'Vdonil  miliifioii.  If 
II  ^minl  ;nry  in  SVw  York  StiUo  ih  )K*rini(lo<l  m  fotxr  ii  n'|)orliT  for 
the  AVir  York  ThutH  to  te.slify  for  exunipks  I  lie  res<i(hMifH  of  Xcw 
York  WW  hy  no  tneuhh  the  otily'pi'oph*  nlfected  if  the  Timc^  ccnfses  to 
publish  stories  on  wlmtewr  t'opie  the  n*l>orler  \vn«  roveritijf.  Kvery 
l>eivon  thmofzhont  .the  I'uited  Stnten  who  reads  the  Ttwtn,  or  who 
muls  n  newspaper  whirli  uses  f  he  Times  News  Si*rviiH%  or  who  wjitehes 
n  television  iietwnrk  whirh  on  (Hrasioii  eovei^s  news  wiiich  Hi>*t  iip|>en)^ 
in  tlie  7V//>r*,  will  1k»  ns  deprived  ns  the  New  Yorkers.  The  exniiiple  of 
bimdaist  jonrnnlisin  is  |H»rhnps  evoii  more  strikill^^  since  network 
news  i^iro^niins  and  doenineiitnries  wliieh  niv  pmdnml  within  one 
State  jiirisdidion  an»  hmadcast  thioii^rlmnt  the  I'niled  States. 

There  is  no  doubt  tlnit  state  lepslatiires  are  best  eonippcd  lo 
deride  rjiie.siions  of  intemst  to  the  c\tvm\s  of  the  individual  states. 
Vet  this  Coii^ivss  need  and  should  not  defer  to  tho  individual  states 
to  resolve  a  rpiestion  which  involves  the  rights  of  five  pivss  and  free 
speci'li  which  belong  to  every  Aiiiericaii,  ivpirdless  of  where  he  choases 
to  live. 

The  constitutional  issue  is  e.vaiiiiiied  in  the  stateiiieiit  I  have  snb* 
initted  for  the  record. 

TiCt  me  just  sav  now  that  nlthoitfrli  the  interstate  coimnerce  of  ideas 
cannot  be  equivalent  to  the  interstate  coimnerce  of  jroods.  and  is  there- 
fore expressly  Jiot  subject  to  Federal  ix?^iilation.  the  interstate  com- 
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ttirfvi?  cif  fXO0(U  ift  highly  ilrjK'lHlcnl  on  iiifnrmntioii.  There  cnii  be  )io 
floiilit  ihftf  ulirnevrr  the  puhlli^heA  ii  i^Uny  oti  the  Matus  of  a 

(}o>TMiiiirnf  f^Mif  rrtfi,  or  on  ihr  rxiK'^^liul  ju'tioii  of  a  Federal  repil  • 
lory  rt^nry,  or  on  ihe  prnj^fHTli*  for  a  »lrike  a(  a  fleel  plntit,  or  on  the 
conlnniinaiioii  of  .«onie  fomtMutt  that  U  cuniMitly  on  sale,  interstate 
conijiierre  \h  rtlTcctCfl.  And  fiinoe  our  fre<*  market  economy  ran  only 
work  pm|K*rly  niul  riUcJently  ulieu  all  ecouomic  deoij^ions  are  based 
on  the  mo*f  fohi|de(o  and  fidl  information  po?<.sibh».  wv  in  Congims 
hnvc  nit  ab.^dntr  M*j«tH)n*ihitity  in  a^Min*  that  no  (lovennnent  action 
interferei^  with  the  di9^M*minntion  of  infonnat  ion. 
Although  I  favor  Mronir  h*pi<(lation,  I  do  favor  .<ome  limitatioas 


i«honhI  U'  entitled  to  invoke  it.  and  then  only  when  a  pledpe  of  con- 
nde«tirt1j*y  involved.  WhenMM  the  fU'css  lias  demonstrated  thaf  it 
ni*e*l»f  hiH  protection  for  the  Mul>lic  jrood.  .scholars  and  other  occasional 
nutlinrA  have  not  deinoiiMrated  a  need  so  compelling  as  to  ontweiph 
(tie  put^tic'fi  intercM  in  olttniniiiir  information  lielpfitl  to  law  eMforce- 
nient.  Iruleed^  the  cam^iot  of  f*cnolai*ship  is  to  buttress  a  thesis  to  as 
gfrat  nn  exieni  nn  im^ihte  hv  faotf?.  M'hich  nnist  be  revealed,  usually 
III  footnoteit.  i  f  the  thesis  is  to  Iw  civdible. 

^  Xor  do  I  »ec  any  need  to  protect  a  neni^man  from  answering  ques- 
tions which  concerii  information  which  he  has  received  without  a 
pledpe  of  conlidenti.nlit}*.  If  a  newsman  happens  to  observe  the  com- 
mij^<i|on  of  It  crime,  there  is  little  reason  why  he  should  not  be  as  sub- 


where  that  testimony  would  j^etray  a  news  source's  trust  in  the  news- 
man. AVhere  no  confidentiality  is'  involved,  there  appears  to  be  no 
comnelUn;:        to  provide  newsmen  with  immunity. 

I  Wlieve  that  this  combination  of  stronfr  nnd  nationwide  protec- 
tion with  renffomible  conditions  on  applicability  which  are  known  in 
mlvaiice  r%Miresoiits  the  most  etfective  method  to'puarantee  the  public's 


Thank  you.  Mr.  Chairman. 
Senator  Kiivix.  We  all  recognize  that  people  who  enjoy  the  freedom 
of  the  pi-oss  sometimes  abuse  that  freedom.  T^ut  isn't  that  true  of  any 
freedom?  Wherever  i>eople  have  freedom,  tliey  have  the  freedom  to 
act  wisely  or  foolishly,  don't  they — otherwise  thW  have  no  freedom? 
Mr.  Hki.i..  That  is  ri^rht. 

Senator  Kaviv.  And  the  only  way  to  prevent  abuse  of  any  freedom, 
whether  of  speech  or  i)ress  or  unv  other  freedom,  is  to  destroy  freedom, 
l)eeause  as  lonjr  as  we  have  freedom,  some  people  are  pfoin^^  to  abuse  it, 

Mr.  HKLj^  That  isripht. 

Senator  Kiivin.  Yon  have  made  a  very  fine  di.scn.ssion,  and  I  think 
yoii  nnd  I  are  prettv  near  agreement.  Oiir  views  almost  dovetail  each 
other  in  respect  to  this. 

Don't  you  apree  with  me  that  regardless  of  whether  a  privilege  is 
broad  or  narrow  in  scope,  it  must  be  absolute  in  luiture? 

Mr.  Hki.i..  I  agree  with  that. 

Senator  Ekvin.  If  we  establish  exceptions  to  any  newsman's  shield 
law*  we  can  expect  that  those  exceptions  will  soon  sVallow  up  the  pro- 
tection that  we  try  to  give,  can't  we?  In  other  words,  except  by  estab- 
Hshinp  a  lot  of  exceptions  to  a  shield  law,  we  nullify  the  value  of  a 
.shield  law? 
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Mr,  Bkix.  If  I  »n(lerstaiulvo»  correctly,  yes.  ,    -      *  i 

Senator  EuviN.  There  is  no  doubt  in  your  nnnd  of  the  fact  tlnit  the 
Congress  has  the  power  to  i)ass  u  hiw  of  this  nature  on  aceount  of  the 
fact  that  the  transmission  of  infonnation  across  state  lines  constitute.^ 
interstate  conuuerce  ? 

Mr.  liv.LL,  I  wonhl  think  so,  ves,  Mr.  Chairumu, 

Senator  Euvin.  And  thi»  Supreme  Court  has  held  ni  a  lunubcr  of 
cases  that  the  due  process  chuise  of  the  Fourteenth  Amendment  makes 
the  Fii-st  Auiendment  applicable  to  the  states.  1  think  you  and  I  prob- 
ably agree  that  we  would  rather  that  the  Supreme  Court  had  settled 
this  problem  by  balancing  the  interests  of  society  in  knowing  what  is 
going  on  and  the  interest  of  society  in  enforcement  of  the  law,  so  as  to 
protect  both  of  these  interests  to  the  um.xiiuum  extent  po.ssible.  The  fact 
that  the  Supreme  Court  heUl  that  a  newsnum  had  no  privilege  nnder 
the  first  amendment,  makes  it  iuiperative  that  we  have  some  congres- 
sional legislation;  doesn't  hi 

Mr.  Bell.  Yes,  Mr.  Chairman,  1  think  it  makes  it  very  important. 

Senator  Euvin.  The  right  to  publish  infonnation  and  disseminate 
inforn)ation  to  the  public  is  very  much  curtaih»d  in  value  if  the  Gov- 
ernment imposes  inhibitions  on  the  collect i  g  of  information  ^ 

Mr.  Bkll.  I  would  agree,  sir. 

Senator  Ervis.  If  you  can't  collect  information,  your  rij^ht  to  dis- 
seminate doesirt  amount  to  mnciL 

Mr.  Bkll.  That  is  right.  The  public  is  at  a  loss  on  this  too. 

Senator  Euvin.  I  take  it  yon  agree  with  \m  that  the  freedom  of 
the  press  is  essential  if  our  country  is  going  to  remain  a  frrc  society, 
and  for  the  Government  of  this  country  to  function  proi)erly? 

Mr.  Bell.  I  certainly  would  agree  with  that,  Mr.  Chairman. 

Senator  Euvin.  1  want  to  thank  you  for  a  most  illuminating  state- 
ment. 

The  subcommittee  will  adjouni  subject  to  right  to  recall.  The 
record  will  be  kept  open  for  further  statenients  for  10  days. 

I  want  to  take  this  o^jcasion  to  thank  everyone  who  has  participated 
in  these  lieanngs  in  any  capacity  whatever.  I  particularly  want  to  com- 
mend the  fine  work  which  I.arry  Baskir,  the  chief  counsel  of  the  Sub- 
comn)ittee  on  Constitutional  Rights,  has  done  in  this  field,  and  the  fine 
work  wliich  Britt  Snider,  counsel  for  the  Subcommittee  on  Constitu- 
tional Rights,  has  also  done  in  this  field.  They  both  have  shown  tireless 
industry  in  the  study  of  this  problem,  in  arrangements  for  the  hearing, 
in  securing  the  attendance  of  witnesses,  and  for  the  excellence  of  these 
hearings.  T  think  the  hearings  have  been  excellent  due  in  large  meas- 
ure to  the  untiring  work  which  they  have  put  in  in  preparing  for  them. 

We  stand  in  recess  subject  to  recall. 

[Whereupon,  at  12 :0T  p.n).,  the  heari))g  recessed,  s\ibject  to  the  right 
to  recall.] 
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.CONGRESS      O      T     Tkr*r(  f\ 

S.  J.  RES.  8 


IN  THE  SENATE  OF  THE  UNITED  STATES 

January  4, 1973 

jMr.  HAnTKK  inti'oclncv.il  tlic  following  joint  resolution ;  which  wns  read  twice* 
r]kI  roforred  to  the  Coiniiiittee  on  the  Judiciary 


JOINT  RESOLUTION 

To  protect  noiulisclosiirc  of  information  and  sources  of  infor-- 
Illation  coming  into  the  possession  of  the  news  media. 

Whereas  it  is  vital  to  the  health  of  a  democratic  society  that  the 
press  remain  free  of  governmental  restraints;  and 

Whereas  recent  court  decisions  have  jeopardi>!cd  tlie  abilitj^ 
of  tlic  press  to  collect  information  from  confidential  sources; 
and 

Whereas  the  inability  of  the  press  to  hold  confidential  informa- 
tion or  sources  of  information  is  a  single  throat  to  the  con- 
tinued fmictioning  of  a  free  and  great  Republic:  Now, 
therefore,  be  it 

1  Resolved  by  ihe  Senate  and  House  of  Representatives 

2  of  the  United  States  of  America  in  Congress  assembled, 

(407) 
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2 

Tlmt  any  pcirsoii  employed  hy  or  otlicrwlse  associated  ^villl 
any  newspaper,  periodical,  press  asso(!ia(ioii,  ocwspapor  syn- 
dicate, wire  service,  or  radio  or  television  station,  or  who  is 
inde])endcntly  engaged  in  gatlicring  information  intended  for 
pnblication  or  broadcast  cannot  bo  recpiired  by  a  conrt,  tlio 
b^gislatnre,  or  any  administrative  body,  to  disclose  before 
tbc  Congress  or  an}^  other  Federal  eonrt  or  agency,  any 
information  or  tlic  sonrcc  of  any  information  procured  for 
publication  or  l)roadi?ast. 
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,  CONGKJCSS  r%  r\j^ 


IN  THE  Sl^NAT]^  OE  THE  UNITI^D  Sl^ATI^K 

Januauy  4, 197{i 

Air.  ScMWKiKKK  inlroiluci'd  the  f()ll()wi?i<i;  bill;  wliii'li  wjis  rcjid  twifo  iiml 
roforrcMl  (o  (he  (.'oininillco  on  Ihn  Jmliciary 


A  BILL 

To  provide  (icninin  prolocdon  agninst  diHciosuro  of  infonnaiioii 
and  (lio  .sources  of  itifonnntiou  ohlairujd  by  iiowsmoiK 

1         Be  it  enacted  by  the  Senate  and  flouse  of  Rcpvescnta- 

-    lives  of  the  United  States  of  A  merica  in  Gonrjress  assevihlcdf 

*>    That  tins  Act.  iiiav  be  dtod  as  llio  "ProtecMoji  of  ]S\»\vs 

4   »Sonm»s  and  Nows  Iiiformalion  Act  of  197/?'. 

f)      '   Sko.  2.  No  person  slial]  l)c  required  l)y  any  grand  jury, 

f)   agency,  doparfnienf.  or  eonnnfsslon  of  (lie  United.  States  or 

7  by  eiiher  Ilonsc  of  i)V  any  eonnnlUec  of  Congress  to  disel<jse 

8  any  information  or  e(n\nnnnieation  or  the  souvee  of  any  in- 
forniation  or  comnnniioation  received,  oljtained,  or  procured 
))y  tliat  person  in  ])is  f)r  )icr  eajjacity  as  a  rcporlei*,  editor, 

1 1    connnontator^  journalist,  ^vriter,  correspondent,  announcer,  or 
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.1  iMm-  person  (lircftly  ('ii<'"}i.t»'t'(l  in  tlu»  ^'ndioring'  or  iirostMilalloii 

'J  of  news  for  any  nc\vs|m|K'r,  pt»rio(licalj  press  assot'intioii. 

•'5  ncNVspajicr  synflica((s  wire  service,  radio  or  lelevii'ion  slalioii 

•i  or  network,  or  eal)le  tele\'isiou  syslein. 
f)         Sec,  o.  Except;  as  ])rovitletI  in  section  4.  no  ])erson  shall 

()  1)0  required  I)y  any  conrt  of  the  United  Stales  to  disclose 

7  any  infonnatioij  or  connniniicalion  or  the  source  of  any  in- 

8  rornialion  or  coinniiuiication  received,  oljtained,  or  pnxMired 

9  by  tluit  person  in  Iiis  or  her  capacity  as  a  reporter,  editor. 
.10  coinnicntjitor,  journalist,  writer.  con*espoiid(Mil.  arnioinicer, 
1.1  or  other  pcrsoji  directly  eiio';)o'(.(l  in  the  ,i>'allic]*ing  or  prcsenka- 

t-ion  of  news  for  any  ncwspapoi",  periodical,  ])ress  association, 

\:\  ncwspajHM"  syndicate,  wire  service,  radio  or  television  station 

:M-  or  network,  or  ca.ble  television  system. 
If)         SkO.  4.  Any  ptirson  seeking  infonnation  or  Ihe  sonrce 

i(j  thereof  protected  under  section      of  this  Act:-  may  apply 

17  to  the  United  St.ates  district  court  for  an  order  divcstiii<^^  suck 

1^;5  protecliou.  Such  application  shall  he  made  to  the  district 

]j)  court;  in  the  district  wherein  the  hearing,  action,  or  other  ])vo- 

20  c'ecding  in  which  the  information  is  sought  is  pending.  The 

21  application  shall  he  granted  only.jf  the  court  after  hearing 

22  ^bc  parties  del  ermines  ilnU  the  person  seeking  the  informa- 
o;>,  tion  lujs  shown  by  clear  and  convincing  evidence  tl\al  (1) 
2-1  lIuM-e  is  probable  cause  to  believo"that  the  perscm  from  whom 
25  the  infonnation  is  sought  has  information  which  is  clearly 
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1  relevant  to  a  specific  prol)al)lo  violntion  of  law;  (2)  has 

2  (Icinoiistratcd  (lint  the  iiifonnatlon  sought  cannot  be  olvtaiued 

3  by  ahenmlive  means  le.ss  injurious  to  the  gnthcring  and 

4  (lisseniination  of  iufonnatiou  to  the  public;  and  (3)  hns  deni- 
onstrated  a  compellhig  and  ovon'iding  national  interest  in 

i>   the  information. 
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S.158 


IN  THE  Sl^NATl^  OF  THE  UNIT]']1)  STATES 

Ki'.f(M'ro<l     the  Comniiftoo  on  tlio  rludiciury  and  ortlci-cil  to  1)0  ])riMt('(l 


AMENDMENTS 

Intended  to  be  proj)osed  by  j\rr.  Ckanston  (for  hiniself  and 
Mr.  Kkxnedv)  lo  S.  158;  n  liill  to  insure  the  free  fjow  of  in- 
fornmtion  to  (he  puhlie,  viz:  On  page  1,  strike  out  nil  nftci- 
the  enneting  elnnsc  and  insert  the  following  in  lieu  thereof  : 

1  That  this  Act  may  be  cited  as  tlie  **Free  Tlow  of  Information 

2  Act". 

3  FINDINGS  AND  DECLARATION  OV  VVRVOSE 

4  Sec.  2.  The  Congress  finds  and  deelnres  that — 

5  (1)  the  purpose  of  this  Act  is  to  preserve  the  free 

6  flow  of  news  to  the  piihlit-  ihrough  fhe  news  media; 

7  (2)  a  public  fully  inf(n'njed  about  events,  situations, 

8  or  ideas  of  public  concern  or  public  interest  or  which 
D         a/Toet  the  public  welfare  is  essential  to  the  principles  as 

10         well  as  the  eft'ective  operation  of  a  democi-acy; 
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1  (3)  tlio  pni)lic  is  dcpeiulcMit  for  siioli  news  on  tlie 

2  news  nuulia ; 

W  (4)  those  in  the  news  media  Avho  regulniiy  gnther, 

4  write,  or  edit  Jiews  for  the  |)ul>lic  or  disseiniitMle  news 

r>  to  tlic  puhlic  nnist.  l)c  eneouraged  to  gather,  write,  edit, 

(i  or  disseminuto  news  vigtn'onsly  so  that  the  ])ul)lie  ean  l)e 

7  fnlly  informed; 

8  (5)  such  persons  can  perform  these  vital  fnnelions 
U  only  in  n  free  and  unfettered  atmosphere; 

JO  (())  sueh  persons  must  not  he  inhihiled,  directly 

.11  or  indirectly,  in  (he  periorniance  of  such  fnnelions  by 

.12  g'overn mental  restraint  or  sanction  im])osed  l)y  govcrn- 

i:^,  mental  process; 

•^4  (7)  coni])elling  sudi  persons  to  present  testimony 

^•^  or  produce  material  or  information  which  would  reveal 

or  impa'        >urcc  or  reveal  the  content  of  any  pub- 

1^  lishcd  or  <  .ipiddishcd  information  in  their  possession 

dries  up  confidential  and  other  news  sources  and  serves 

'^^  to  erode  tlic  public  concept  of  the  press  and  other  news- 

20  media  as  independent  of  govenimental  investigative, 

21  prosecutorial,  or  adjudicative  processes  and  functions 

22  iun]  (hereby  inhibits  the  free  flow  of  news  to  (lie  puldic 
2li  necessary  to  keep  tlie  public  fully  informed; 

24  (8)  there  is  an  urgent  need  to  provide  elective 
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1  nicnsiires  to  hall  niul  prevent  this  inhibition  in  order 

2  to  preserve  a  fully  infornied  puhlie; 

3  (9)  Ihe  praetice  of  (he  news  media  i,s  to  monitor 

4  and  report  aeross  State  boundnries  those  events,  silna- 

5  tions,  or  ideas  originally  reported  locally  in  one  State 

6  •  wliich  may  1;e  of  concern  or  interest  to  or  affect  the  wel- 

7  fare  of  residents  of  another  State; 

8  (10)  the  free  flow  of  news  to  tJhe  public  through 

9  the  )ie\vs  mt^dia,  whether  or  not  such  news  was  original- 

10  ly  published  in  more  than  one  State,  afTecfs  interstate 

1 1  commerce ; 

J2  (11)  this  Act  is  necessary  to  implement  the  first; 

L'>  and  fonrteciitli  nmcndnients  (o  the  Constitution  of  the 
United  States  and  nrticlo  I,  section  8  thereof  by  preserv- 

Ij)  ing  the  free  flow  of  news  to  the  public,  tlie  historic 

JO'  function  of  the'  freedom  of  the  press. 

17  BXRHPTION 

18  Skc.  8.  No  person  shall  be  eoni]»elled  pursuant  to  sub- 

19  pena  or  other  legal  process  issued  under  the  authority  of  the 

20  United  States  or  of  any  State  to  give  any  testimony  or  to 

21  ])roducc  any  document,  paper,  recording,  film,  object,  or 

22  thing  that  would — 

2;]  (1)  revenl  or  inipnir  any  sources  or  source  rela- 

24  tions,  associations,  or  information  received,  developed,  or 
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1  nmhitaiiicd  by  u  iiewsinaii  in  the  course  uf  gatherlug, 

2  coinpilliig,  composing,  reviewing,  editing,  publisliing,  or 

3  disseminating  news  through  any  news  medium;  or 

4  (2)  reveal  the  coulent  of  any  puhliNhed  or  unpu)^ 
f)  lishcd  information  receivcdj  developed,  or  maintained  by 
()  a  newsman  in  the  course  of  gathering,  compiling,  com- 
7  posing,  reviewing,  editing,  publishing,  or  disseminating 

5  news  through  an}^  news  medium. 

9  rHESUBPENA  STA^'DAROS  AND  IMiOCEDURKS 

10  Sec.  4.  (a)  No  siibpena  or  other  legal  process  to  compel 


31  the  testimony  of  a  newsman  or  the  production  of  any  docu- 

12  ment,  paper,  recording,  film,  object,  or  thing  by  a  newsuian 

To  shall  be  issued  under  the  authority  of  the  United  States  or  of 

14  any  State,  except  upon  a  finding  that — 


15  ( !)•  there  are  reasonable  grounds  to  believe  that  the 

1<)  ncwsnuui  lm.s  uiformalion  which  is  (A)  not  within  the 

17  exemption  set  forth  in  section  3  of  this  Act,  and  (li) 

18  material  to  a  particular  investigation  or  controversy 

19  wifhhi  the  jurisdiction  of  the  issuing  person  or  body; 

20  (2)  there  is  a  factual  basis  for  the  investigation  or 

21  for  the  claim  of  the  part}^  to  the  coutrovers3^  to  which 

22  the  newsman's  information  relates;  and 

23  (3)  the  same  or  equivalent  information  is  not  avail- 

24  able  to  the  issuing  person  or  body  from  any  source  other 

25  than  a  newsman. 
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1  (b)  A  lliiding  pursuant  to  subsection  of  this  suction 

2  shall  be  made — 

3  (1)  in  the  case  of  a  court,  grand  jury,  or  any  oflicer 

4  cjnpowered  to  institute  or  bind  over  upon  criiriin.'il 

5  charges,  by  a  judge  of  the  court; 

G  (2)  in  llie  case  of  a  legislative  body,  conunittcc,  or 

7  subconiHiillce,  hy  the  coj^nizant  body,  connnitlce,  or 

8  subconiniittee; 

9  (3)  in  the  case  of  an  executive  department  or 
10  agency,  by  the  chief  officer  of  the  department  or  agency; 
.11  and 

12  (4) .  in  the  case  of  an  independent  conunission, 

13  board,  or  agenc}*,  by  the  commission,  board,  or  agency. 

14  (c)  A  finding  pursuant  to  subsection  (a)  of  this  section 

15  shall  be  made  on  the  record  after  hearing.  Adequate  notice 

16  of  the  hearing  uni  ojjport unity  to  be  heard  shall  be  given  to 

17  the  newsman, 

18  (d)  An  order  of  a  court  issuing  or  refusing  to  issue  a 
10  subpena  or  other  legal  process  pursuant  to  subsection  (a)  of 
20  this  section  shall  be  an  appealable  order  and  shall  be  stayed 
-I  by  the  court  for  a  reasonable  time  to  permit  appellate  review. 

22  (o)  A  finding  pursuant  to  subsection  (a)  of  this  section 

23  niado  by  a  body,  agency,  or  other  entity  described  in  clause 
(2),  (3),  or  (4)  of  subsection  (b)  of  this  section  shall  be 

25  subject  to  judicial  review,  and  the  issiuuice  of  the  subpena 
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1  or  olhcr  lognl  process  sliall  be  slaved  by  the  issuiii»r  ImkIv, 

2  a<!^i'ncy.  or  other  entity  lor  a  reasonalile  iluw  (o  pennil  jadi- 

3  eial  review. 

4  SPKCIAI.  LIMITATIONS 

5  Skc.  i5.  (a)  A  finding  under  seetion  4  of  this  Xc( 
()  shall  not  in  any  way  alTeet  llie  ri»j^lil  of  a  newsman  to  a  de 

7  novo  delerinination  of  rij^lits  under  section     of  this  Act. 

8  (b)  If  any  provision  of  this  Act  or  (he  a])plicati(m  there- 
\)  of  to  any  person  or  circumstance  is  ludd  invalid,  the  reinain- 

.10  dcr  of  the  Act  and  the  applicatiim  of  the  invalidated  provision 

11  to  other  persons  not  similarly  situat(Ml  or  to  other  eircum- 

12  stances  shall  not  be  afTeeted  thereby. 

13  DlCFIXfTlOXlS 

14  Skc.  G.  For  the  purposes  of  this  Act: 

15  (1)  The  term  '*informati(Ui"  inchides  fact  and  opinion 
l(j  and  any  written,  (n*al,  in*  pictorial  means  lor  connnuuicati(m 

17  of  fact  or  opinion. 

18  (-)  The  term  ''news"  means  any  coimnunication  of 

19  information  relating-  to  events,  situations,  nv  ideas  of  public; 

20  concern      public  interest  or  which  alTeet  the  public  welfare. 

21  '  ('>)  The  term  ''newsman"  means  any  )ierson  (except 

22  iHi  employee  of  (he  Federal  (lovernment  or  of  any  State 

23  otlier  governmental  unit  while  en.uaged  in  disseminating 

24  information  concerning  ofTieial  governmental  policies  or  ac- 
2r>  tivilies)  who  is  or  was  at  the  time  of  his  exposure  to  the 
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1  infiiriiinlinn  or  fbiii^^  mmi^HiI  )iy  s\\h\H*\u\  (ir  Irpil  pnurss  nn 

2  npcrnlnr  or  iMil^i^licr  of  n  iirws  niciliuiii.  or  who  is  or  was 
:i   III  >Mrh  tinir  rnpi^'iMl  on  hcluilf  of  tin  oprnUor  or  puttlisluT 

4  of  It  iM'Ws  rncdiinii  iir  t\  roiirsr  of  arfivify  i\\v  priniMry  piir- 

5  posr  of  wliiHi  wns  \\\v  }i\\\\\vr\\\^  Uipilill^^  ('olMposin^^ 

11   roviosvinj:.  l'lHlin^^  pul)lislnn^^  or  dissoininnlin^'  of  nrws 

7  l)iroN^r|t  iiuy  rtrws  ttKMlitiiii;  tiitd  inrliuios  n  rnrlaiin'  wriUT 

8  who  hns  ihssniiiiuiUMl  iicws  on  i\  rrpilnr  or  poriochr  hnsis  lo 
i)   \\w  \n\h\H\ 

W  (4)  Th(*  tvv\i\  **rM'Ws  nirdinnr'  incnns  nny  ncwsp:i|M'r, 
U  pcriodlnil.  honk,  other  puldishrd  uuiltcr.  rndio  or  Irh'visiou 
pj  hrondrnst.  nihh*  t(*h*visioii  trnnstnission.  or  othor  nu*dinin  of 
];]   cornnnniirntion.  itv  wliirh  iiifonnation  is  dissrnnnMtcd  on  a 

ropdar  or  ]K»riodir  hnsis  to  ihc  puUlii*  or  to  another  ni'Ws 

inodiinn. 

(n)  The  liMins  ''opornlor  or  pnhlishor"  nu»an  any  prr- 
^'^   son  on^raj^rd  in  thi»  oporniion  or  jaddirnliou  of  any  news 
incdinin. 

{<))  T\\v  term  "Slalc"  means  juiy  of  fhe  several  Stales, 

territories,  or  possessions  of  the  IJtnted  States,  tlie  District  of 

2^    (Ndnndiia,  ov  the  ( '(unuionweuhh  of  Pnerto  ISico. 

Amend  the  title  so  as  to  read:  *'A  hill  to  preserve  the 
free  flow  of  news  to  the  puhlie  thron<rh  the  news  tnedia/* 


410 


^ -  ^  D.31S 


IX  TIIK  SMXATK  OF  TIIK  TXITKI)  STATKS 

.Iam  auy  II,  lUTn 

Mr.  Wi  H'Kf.ii  { for  liiniM'ir.  .Mr.  Ihni.F.  .Mr.  MmKUir..  Mr.  ('.\nni»n.  Mr.  Cnnu,  Mr. 
Kanmn.  Mr. .l.wriH.  .Mr.  .Mi»sj».  .Mr.  I'n.i..  .Mr.  TAh-iMnul  Mr.  Viir.srO  intro- 
Mmril  f»i)|ouin/f  l»iM:  whu-h  u«s  n-nd  rwit'r  nml  rcfrrnvl  to  tin*  Com- 
iiiiltii*  tin  tin*  Jiiiliriury 


A  BILL 

To  <nfc;i:iuinl  llic  prnlVssimuiI  news  media's  rrspoiisibilily  to 
^iitlu'i*  iiiforiii.'itioti.  and  tlirrofon*  to  sntVi^nmrd  \hv  j)iil)Ii(*'s 
riirlil  to  receive  siieli  iiiloi'in.-ilion,  while  preservin;^;  the  iii- 
tr«rriiy  of  jndicini  pnK^'sses, 

1  Be  it  cnadvd  fc.V  ihc  Scaaic  aud  IIourc  of  lieprefiv,})ia' 

2  fires  of  tliv  United  States  of  America  in  Conyres^i  as}iemhlcd, 
)l  Tli:it  this  Act  limy  hv  cited  the  **Xe\vs  Media  Source 
4  rrnteetion  Ael'\ 

T)  STATKMKNT  OK  l»()LIOV  AND  KI.NDIVOS 

(I  SK(\  L>.  (n)  (I)  It  is  ihc  policy  (vf  the  United  States  to 
7  pennil  tlic  flow  of  [nforiiintioii  from  iiidividiiiils  tlirouoh  the 
^  media  to  the  public  with  reasonnhle  freedoju  iroui  t^ovmi- 
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1  mental  intnision,  so  lliat  consliiuiioiinl  prolocHon  (if  n  (iVi) 

2  (low  of  news  is  divesled  only  when  a  oon\\)ii\\m}f  nntl  ovh- 

3  riding  inlorcsl  in  tlie  source  of  snol^  infonnnlion  enn  be 

4  demonstrutcd. 

5  (2)  It  is  furtlior  tlie  policy  of  tlic  United  St.jles  lliat 

6  (lie  news  media  not  serve  as  an  investigalive  arm  of  (he 

7  Government. 

6  (i^)  It  is  at  the  same  time  ilie  policy  of  the  United 

9  States  that  its  tradition  of  maintaining  the  ^'righl  of  every- 

10  man's  testimony"  in  conrts  of  law  sliaJl  not  he  casually 

11  disturbed.  This  tradition,  which  safeguards  the  integrity  of 

12  onr  judicial  processes,  slmll  be  ontweighed  by  interests  in  a 

13  free  flow  of  news  only  when  legitimate,  sid)stantial,  and 

14  -  ongoing  professional  news  media  operations  are  at  stal\c.  lu 

15  addition,  the  balancing  of  such  fundamental  interests  nnist 
IG  be  ovahiated  at  a  responsible  level  of  judicial  competence. 

17  guided  by  complcjo  standards  and  procedures  to  insure  uni- 

18  formity  of  enforcement  and  permit  s\i1)stantial  prodietability 

19  for  those  wdio  seek  to  operate  within  the  la\v. 

20  m  (I)  The  Congress  finds  that  to  protect  such  con- 

21  stitutional  and  common  law  principles,  as  well  as  to  prevent 

22  the  use  of  news  media  for  investigative  purposes,  two  pro- 

23  cednral  safeguards  are  needed,  as  threshold  detenninations, 

24  prior  to  any  consideration  of  compulsory  disclosure  of  news 

25  media  sources.  First,  it  must  be  demonstrated  that  there  is 
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1  i>n>l)al>lo  (muse  to  Udiovu  n  mim  has  l)con  eoininidod,  and 

2  lliat  lluj  lostiinoiiy  sought  is  dirooUy  rolovant  to  a  coiili'al 

3  issue  ill  that  (criminal  allegation,  Ihcvoby  limiting  so-callod 

4  fishin.t»*  cxiXMliiious.  Socoiid,  it  iimst  l)o  deiin)nsli'ated  lhat  m 

5  ivasotiahlo  altoniativc  for  ohtnining  the  tostiniony  is  avail- 
G  tihhy  fissiiriii*)'  Mint  coiistididoiial  protoctiou  of  tho  free  flow 

7  of  newsj  shall  not  bo  diveslcd  while  reasonable  aUernati\es 

8  exist.  The  nature  and  interests  of  Pederul  grand  jnrieS; 

9  Federal  congressional  connnittces,  as  well  as  agcneies,  do- 

10  ])artnients,  or  eoniniissions  ot  the  Federal  Government  do 

11  not.  ^vithin  the  safeguards  of  strict  jndieial  processes,  make 

12  a  tliresliold  legal  determination  of  proba.ble  cause  tliat  a 

13  crime  has  been  eonnnitted  or  that  testimony  is  of  direct 

14  relevance  to  sucli  a  crime.  In  addition,  such  bodies  can  nor- 

15  mall}'  fnlfill  their  functions  by  alternative  means  less  de- 

16  strnctive  of  Hrst  amendment  protections  than  by  compulsory 

17  testinion}^  a.s  to  news  media,  sources.  The  Congress  therefore 
IS  iiuds  that  absolute  testimonial  protection  as  to  news  sources 

19  shall  be  gninted  with  respect  to  all  Federal  bodies,  excepting 

20  only  Federal  district  courts.  Federal  circuit  courts,  and  the 

21  Su])reuic  Com-t. 

22  (2)  The  Congress  finds  that  in  keeping  w^ith  slated 

23  ])()licies  tliere  shall  be  qualified  testimonial  protection,  based 

24  on  the  two  procedural  safeguards,  as  w^ell  as  three  substnatlve 

25  safeguards,  hdmv,  all  sueli  Federal  courts.  Such  qualifications 
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1  sliall  bo  interprotcd  according  to  specific  standards  as  to  tlic 

2  relevance  and  wciglit  of  tlic  evidonco  sought,  alteniativo 

3  available  evidence,  the  person  socking  to  invoke  prolect.ion, 

4  the  sources  or  material  to  be  jjroteeted,  and  tlie  specific 

5  crime  al  issue.  The  Congress  finds  that  any  order  thus  com- 

6  polling  testimony,  while  an  order  other  than  a  final  judg- 

7  ment,  is  nevertheless  an  interlocutory  decision  having  a  final 

8  and  irreparable  eticct  on  the  nghts  of  parties,  thus  necessi- 

9  tating  that  courts  of  aj^pcaJs  liave  junsdiction  o^•er  immedi- 

10  Ji'tc  appeals  from  such  orders.  The  Congress  further  finds  that 

11  due  to  the  nature  of  certain  defamation  proceedings,  testi- 

12  monial  protection  shall  be  generally  divested  in  sucli  cases, 

13  and  that  to  preserve  the  How  of  information  as  to  ahuses  of 

14  ])o\ver  by  pabllc  officials  testimonial  })rotcction  shall  not  bo 

15  divested  in  such  cases. 

16  LI-XUTIMATFj  MEIVrBER  OF  TIT13  PROFISSSIONATj  Nl^WS  IVflODTA 

17  Sec.  3.  (a)  As  used  in  sections  5  and  G  of  this  Act,  a 

18  legitimate  mem])er  of  the  professional  news  media  shall  in- 

19  elude  any  bona  fide  "newsman",  such  as  an  individual 

20  regularly  engaged  in  earning  his  or  her  principal  income,  or 

21  regularly  engaged  as  a  principal  vocation,  in  gathering,  col- 

22  Iccting,  photographing,  filming,  writing,  editing,  interpret- 

23  ing,  annomiciiig,  or  broadcasting  local,  national,  or  worldwide 
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1  cvcMils  or  olhcr  inaUcrs  of  ])ublic  ooiicorn,  or  public  inkTosI, 

2  or  {iircH'iing  (lie  ])ublio  Avclfaro,  for  ])ublIi*ntioii  or  Iraiismissioii 
:j  Ihnmglj  .-i  iicws  medium. 

4  (b)  Such  news  nuidiuni  shall  inohuUi  any  individual, 

T)  ])arln(.'rsliip,  corporation,  or  odior  assooiulion  eugaii'od  in  llio 

0'  luisinc^is  of — 

7  (L)  publishing  any  newspajK'r  that  is  ]u*iulcMl  and 

8  distributed  ordinarily  net  less  iVcqucMitly  than  once  a 
<)  week,  and  lias  d<nio  so  ior  at  least  one  year,  or  has  a  paid 

30  general  circulation  and  has  l)een  entered  a|.  a  Uniled 

1.1  States  post.  oHicc  as  second-class  matter,  ami  that  con- 

12  tains  news,  or  articles  of  opinion  (as  editorials),  (u*  fea- 

1:5  tures,  or  advertising,  or  otlicr  mafter  regarded  as  (»f  ciir- 

14  rout  interest;  or 

15  (2)  publishing  any  periodical  containing  news,  or 
.10  advertising,  or  other  matter  regarded  as  of  current  in- 

17  'terest  wliicli  is  published  and  distributed  at  regular  in- 

18  tervals,  and  lias  done  .^0  for  at  least  one  year,  or  has  a 
10  Jiaid  general  circulation  and  lias  been  entered  at  a  United 

20  States  post  ofliee  as  secondrclass  matter;  or 

21  collecting  and  su])plying  news,  as  a  *'news 

22  agency,"  for  suljseribing  newspapcrf^,  and/or  ])onodicals, 
2:^  and/or  news  broadcasting  facilities ;  or 
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1  (4)  sending  out  syiidicjited  news  copy  by  wire,  as 

2  a  *Svire  Hcn'MJe,**  to  subscribing  newsjmpers,  and/or 

3  periodicals,  and/or  news  broadeasting  facilities ;  or 

4  (5)  gatberinjj;  and  distributing  news  as  a  **prcss  as- 

5  Hueiation"  to  its  members  as  an  association  of  news- 
g  papers,  and/or  periodicals,  and/or  news  bmadcasting 
7  facilities;  or 

g  (6)  broadcasting  as  a  conuncrcially  licensed  radio 

9  station;  or 

20  (7)  broadcasting  as  a  cominrrcially  licTiised  tele- 

H  vision  station;  or 

22  (8)  broadc>ast]ng  as  a  community  antonua  tclcvi- 

13  sioa  service;  or 

14  (9)  regularly  making  ncwsrecls  or  other  motion 

15  picture  news  for  paid  general  public  sbowini^, 

16  (c)  Any  protections  granted  pursuant  to  sections  5 


17  and  6  of  tliis  Act  shall  extend  only  to  activities  conducted 

18  by  a  legitimate  member  of  the  professional  news  media 

19  while  specifically  acting  as  a  bona  fide  ^^newsuian**!  su(*b 

20  as  while  acting  as  a  reporter,  photographer,  j(nirnnlisti 

21  writer,  eoiTespondent,  commeutat<»r,  editor,  or  owui^r. 

22  ^n\V^  HEDU  SOURCES 

23  Hec.  4.  (a)  Any  protections  granted  under  sections  5 

24  and  6  of  this  Act  shall  eactend  only  to  sources  of  wTttten, 
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J  (inil.  or  pictorial  iiifoniuilion  or  coiriniunluatioiK  as  ^vell  as 

2  sncli  of  Ks  uonlont  that  alTucfs  sources,  ^vllcllRM•  publisliod 

3  or  not  ])nhlisluMl.  coiicoruiiig'  local,  national,  or  worldwide 

4  (>.vents,  or  other  mailers  (if  public  eonccrn,  or  pu()lic  interest, 
-  or  alTecling  (lie  public  intcMTst,  obtained  by  a  ])erson  acting 
Q  in  tlie  status  of  a  legifnnale  nieiuljor  of  the  professional  news 

media. 

g  (1))  Source  of  written,  oral,  or  pictorial  iufornintion  or 

(J  comnnuiicntion  shall  include  the  identity  of  the  author, 

■jQ  means,  agency,  or  person  from  or  through  whom  infonna- 

■j-j^  lit)n  or  eoinmunieation  \vas  ])rocunMl,  obtained,  supplied, 

y2  furnished,  or  delivered.  Any  protoetion  of  such  sources  shall 

■|M  also  ijielude  written,  oral,  or  ])iclorial  information  or  com- 

14  immication  that  could  directly  or  indirectly  be  used  to 

15  identify  its  sources,  ov  any  inforn\ati{)n  or  communication 
IG  withheld  from  publication  pursuant  to  an  agreement  or 
17  understanding  with  the  source  or  in  reasonable  belief  that 
IS  publication  would  adversely  afl'eet  the  source.  Such  infer- 
30  mt\ti(Ui  or  ccnnmunication  shall  s?peci(ically  include  \vritten 

20  notes,  tapes,  "outtakes,''  and  news  film.  Information  or  com- 

21  nuinication  used  for  ))lackmnib  or  for  illegal  puiiioscs  not 

22  related  to  publiealion  of  such  information  or  comnnmica- 

23  lioiK  is  spccifieully  not  protected  under  the  provisions  of 

24  this  Act. 
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1  TKSTIMON'IAL  PUOTKCmON 

2  Sko.  5.  Notwitlistjuulin*^;  llie  provisions  of  nny  law  to 

3  \\w.  coiitrnry,  no  l(»g*itiniatc  iiienvl)er  of  tlu»  prolVssional  news 

4  media,  as  set  fortli  in  scdion  3  of  (iiis  Aft,  shall  l)c  held  in 

5  contempt,  or  adversely  prejudiced,  before  any  ^jrand' jury, 

6  agency,  department,  t)r  (!onnnission  of  the  United  Slates 

7  or  by  either  Jlonse  of  or  any  connniltee  (){  CVnigress  for  re- 

8  fusing  to  disclose  information  or  coiunnmieation  as  (o  n(»NVs 

9  Jiiedia.  .sources,  as  set  fortli  iji  section  4  a!  this  Act. 

10  QUALIFIKIJ  TKSTIMONIAL  MfOTKCTION 

11  Skc.  G.  (a)  Notwill islanding  the  provisions  of  any  law 

12  lo  the  contrary,- where  a  person  seeks  disclosure  of  any  news 

13  jnedia  information  or  connnuuieation  from  a  person  who 

14  may  be  or  have  been  a  legitimate  member  of  tlie  professional 

15  nciws  media  and  who  rdusos  to  make  such  disclosure  in  a 

16  proceeding  before  any  Federal  court  of  the  United  States, 

17  such  pei'son  seeking  disclosure  may  Jipply  to  a.  United  States 

18  district  court  for  an  ojder  providing  sneli  disclosLire.  Such 

19  applicati()!i  shall  be  nnule  lo  the  district  court  in  the  district 

20  wherein  there  is  then  pomling  the  proceeding  in  which  the 

21  inforuiatiou  or  conunuuieatiuu  is  sought.  The  a])})lication 

22  shall  be  gi'anted  only  if  the  court,,  after  liearing  the  parties, 

23  determines  that  tlie  person  seeking' tlie  information  or  com- 

24  numicatiou,  by  clear  and  convincing  evidence,  has  satisfied 

25  the  requirements  set  fortli  in  section  7  of  this  Act. 
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1  (I))  In  any  applicf^^ioii  for  tlio  iiompulsury  disclosiiro 

Li  Of  lu'w.s  moilb  infnnii<*i(i<ui  ur  comnmnicMtioii.  the  ])crsoii  or 

3  jKirly,  body  or  officer,  socking  disclosure  iinisl  slvlc  in 

4  writing — 

5  (I)  (lie  name  of  any  speoifio  individual  from  whom 

6  suoh  disclosure  is  sought,  if  sueli  individual  may  have 

7  l>mi  acting  as  a  legitin\ate  member  of  the  professional 

8  news  media  at  tlie  time  the  source  disidosed  its  infonna- 

9  lion  or  eouununlcatiou;  and 

20  (2)  the  name  of  any  news  medium  with  which  sueli 

11  person  may  have  been  connected  at  tlie  time  the  source 

12  disclosed  its  information  or  eonnnunication :  ami 

13  (3)  the  specific  nature  of  the  source,  or  content 

14  of  informnlion  or  eonnnunication,  that  is  sought  to 

15  be  diseh).sed;  and 

16  (4)  the  direct  relevance  and  cs.sential  nature  of 

17  .snch  evidence  as  to  a  central  issue  of  the  action  whicli 

18  i«  the  subject  of  tJjc  court  proceeding;  and 

19  (5)  any  hiformation  demonstrating  that  evidence 

20  In  be  gained  by  compulsory  disch)sure  is  not  reason- 

21  ably  available  by  alternative  means,  and  that  reason- 

22  iil^lc  diligence  has  been  exercised  in  seeking  such  evi- 

23  dence  otherwise. 

24  (o)   Any  order  entered  pursuant  to  an  application 

25  made  according  to  the  provisions  of  this  Act  shall  be  appeal- 

93-474  0  -  73  -  28 
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1  able  as  a  iimtlor  of  right  under  nile  4  of  the  Federal  Rules 

2  of  Appelate  Procedure  (19(38),  and  is  subject  to  being 

3  stayed.  In  case  of  an  appeal,  the  protections  available  ae- 

4  cording  to  the  provisions  of  this  Act,  were  such  application 

5  denied,  will  remain  in  fnl]  force  and  efTeet  during  the  pend- 
<>  ency  of  such  appeal.  Section  1292  of  title  28,  United  States 

7  Code,  is  therefore  amended  by  inserting,  after  subsection 

8  (4),  the  following: 

9  Interlocutory  orders  in  civil  or  civil  or  criiniiial 

10  actions  granting,  modifj^ing,  or  refusing  an  a[)plicatioii  for 

11  compulsory  disclosure  or  news  media  sources,  or  infoniiation 

12  or  comnmuication  alTectiug  news  media  sources." 

13  STANDARDS  FOB  QUALIFIED  TESTIMONIAL  PKOTECTION 

14  Sec.  7.  (a)  An  application  for  disclosure,  as  provided 

15  for  under  section  6  of  this  Act,  shall  be  granted,  so  long  as 

16  it  is  in  accordance  with  any  other  applicable  general  or 

17  si>ecific  law  or  rule,  when  tlie  applicant  has  established  that 

18  the  pemni  seeking  protection  of  a  source  is  not  a  legitimate 

19  momber  of  the  professional  news  media,  as  set  forth  in  sec- 

20  tion  3  of  this  Act. 

21  (b)  Such  application  for  disclosure  shall  be  granted,  so 

22  long  as  it  is  in  accordance  with  any  other  a])plicable  general 

23  or  specific  law  or  rule,  when  the  applicant  has  established 

24  tliat  the  information  or  comniuiiication  sought  is  not  a  news 
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1  iiiotlia.  luiornvxlim  soiiraj,  or  iiif<)nri.*i(i(^n  or  communication 

2  alTecting  a,  news  media  source,  as  set  forth  in  section  4  of 

3  this  Act.  Detcniiinaiion  of  wlietlier  tlie  contents  of  infor- 

4  malion  or  cominiiniealion  couhl  directly  or  indirectly  be 

5  used  to  identify  its  source,  or  whether  information  or  com- 
()  niunioation  was  witliljcld  from  publication,  pursuant  to  an 

7  agreement  or  uuderslandiug  with  the  source  or  in  reasonable 

8  belief  that  juiblication  would  adversely  allcct  the  source  shall 
(J  be  made  in  camera,  oat  of  the  presence  of  the  applicant,  on 

10  tlie  basis  of  tlic  court  being  informed  of  some  of  the  iindei- 

11  lying  circumstances  suj>porting  the  person  seeking  protec- 
V2  lion  from  disclosure,  ^vltll  a  presumption  In  favor  of  the 

13  person  seeking  protection  from  disclosure. 

14  (c)  Sucli  applical,ion  for  disclosure  shall  be  granted, 

15  should  the  applicant  be  unable  to  meet  the  requirements  of 
1^^  subsection  (a)  or  (b)  of  this  section,  only  when — 

1'^  (1)  the  applic^int  lias  established  by  means  of 

18  indepezidcnt  evidence  that  the  source  to  be  disclosed  is 

19  of  substantial  and  direct  relevance  to  a  central  issue  of  the 

20  action,  and  is  essential  to  a  fair  determination  of  the 

21  action,  whicli  is  the  subject  of  the  court  proceeding;  and 

22  (2)  tlie  applicant  is  able  to  demonstrate  that  the 

23  source  is  not  reasonably  available  by  alternative  means, 
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1  or  Would  not  hiwc  hc(\u  nxiuhMa  if  ronsoiuiblc  diligciuT 

2  liiul  liccii  (iNcn  isc'd  in  scokiii^- 'tlio  sourco  (Ulicrwisc;  and 

3  (3)  tlic  Mctioii  ^vl^^ch  is  tlic  subjcdl  of  tlio  court 

4  [)ro(.'t.'cding  is  nundt'r.  forcible  rape,  aggraviiUul  assault, 

5  kidnaping',  airline  Jiijacking,  or  when  a  lireaeli  of  na- 

6  (ional  security  Ijas  been  cstabJis'licd,  involving  clas.sifi(Hl 

7  national  securily  doeuuieuts  or  details  ordered  to  i)c  kept. 

8  secrel*,  such  classifieaiion  or  order  having  been  nlad(^ 

9  ])nrsuant  to  a  federal  statute  protecting  naliinial  security 
10  juattors.  In  no  case,  In^wcver,  shall  the  application  be 
.11  granted  where  the  crime  at  issue  is  corruption  or  nial- 
12  feasance  in  ofiicc,  except  according  to  (lie  provisions  of 
i:>  siibscction  (d)  of  this  seciion. 

14  (d)  Notwitlislanding  tlie  provisions  of  subsections  (c) 
.15  (1),  (c)  (2),  and  (c)  (3)  of  this  section,  an  application 
HI  for  disclosure"  shall  be  granted  in  any  case  where  the  dc- 
17  i'en(huil.  in  a  civil  action  for  defamation,  asserts  a  defense 

15  based  on  the  source  of  his  or  licr  infoniiatiou  or  conunnuica- 

19  tion. 

20  *    (e)  A  (M)nipletc  and  public  disclosure,  with  knowledge 

21  of  the  available  protections,  of  the  Sjiecific  identity  of  a  source 

22  or  conteiit  of  information  or  cojnnumicatioii  ])rotccted  by 

23  the  provisions  in  sections  5  and  6  of  this  Act  shall  constitute 

24  a  waiver  of  rights  available  as  to  such  identity  or  such 
2/>  cojjjenis  according  to  the  provisions  of  this  Act.  A  person 
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.1  likowiso  nvmIvos  tlin  protodli^Mis  u{  studious  f)  mid  r»  of  this 
2  Act,  if.  Nvillu)\\l  curivion  \m\  \\\\\\  kiH)\vU»(l<iV  of  [\\v  nvniinUU* 
protections,  siirli  porsoii  oons(Mi(s  lo  (Miiiijdolo  and  ]MiI)li(t 
4  disclosure  of  the  spocific  idcntily  of  a  source  or  coiilcnt  of 
0  iufoniialion  or  conimuiiicatioii  by  anollicr  ]aM'soM.  Tlu'  i..ilun* 
()   of  a  witness  to  claim  tlic  protections  of  tliis  Act  witli  rcsjicct 

7  to  one  ([uestiou  shall  not  operate  as  a  waiver  with  respect 

8  to  any  other  question  in  a  proceeding  i)eforc  a  Federal 
f)  court. 
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S.451 


IN  Tllli  SENATE  OF  THE  UKITED  STATES 

Afr,  TTATKiKLn  (tor  liiiiis^i'lf,  Mr.  (Vm)k^  .^fr.  McCiovkkn,  y\v.  Mansfiki.d,  Mr. 
yUnvMv,  i\iu]  Mi\  VoL'X(!)  iiitro<lm'r<l  (Iip  followin;;jr  1)111;  which  was  r'csul 
iwire  jiiul  refiM'nMl  to  thu  ConniiiUiM'  on  tliP  Jutlic'inry 


A  BILL 

To  iUiuMid  title  18,  Uuilod  Stnlos  Code,  io  pmvido  for  a  privilege 
{liTJiiiiJ*''  dIs(*l(»siiro  of  infoniintloi!  i\\\A  the  sources  of  iiifor- 
iimlloii  oUliiined  hy  persons  In  llie  eoniniunientlmis  iiiedi.i. 

.1         Be  it  enacted  by  the  Saiale  and  House  of  Tieprcsenia- 

^    lives  of  thd  United  Stales  of  America  in  Cod yr ess  assembled, 

3"  Tlial  pnrl,  y  of  title  18,  Uiiilcd  Slates  Code,  is  atnendod— 

4  (1)       striking  nut  llic  section  annlysis  at  llic 

begliuiing  thereof  niid  iiisiertiug  in  lieu  thereof  the 

following: 

"Chnp.  Rc'c 

"501,  Goueral  jirtivisions—  _   ftOOl 

"no.'i.  Widiosfi  uiimuuity      nn(>2 

"4iO;1,  Conmiunicntioiis  media  i>rivi}egc   ClU 
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1  "Chapter  SOL— GENERAL  PROVISIONS 

"Soc. 

'MKHM.  Di'liiuliims."; 

2  (2)  by  iiisi'rliiJjj  iiiiiiit'dijiU'ly  below  sirlion  GOOI, 

3  (liu  followiii};: 

4:  ^'Chapter  503.— WITNESS  IMMUNITY 

'*n(U>:*i,  C*(hii1.»imI  N^rand  jiu'v  pnMrcMliiijLjjs, 
CVrtMin  tulininistrntivtj  proivotlintg^. 

5  and 

()  (r])  by  atldinjj  at  (be  oiul  tbureof  the  folloAving  iiuw 

7  diiipfei*: 

8  ^'Chapter  505.— COMMUNICATIONS  MEDIA 
J)  PRIVILEGE 

"Sec. 

Privili»ij«  from  disclosure. 

.10  "§6111.  Privilege  frpm  disclosure 

.11  Wbcncvcr  any  person  who  is  cni|iIo3^cd  b}^  oi' 

lii  otlicrwise  associated  with  any  newspaper,  periodical,  press 

Vo  ussoeialion,  newspaper  syndicate,  wire  service,  or  radio 

34  or  television  staliori,  or  wbo  is  ^independently  onjnged  in 

.15  ^^atbering  information  intended  for  pnblication  or  broadcast, 
IS  (U'dercd  to  testify  or  provide  other  infonnation  in  a  pro- 

17  cecding  before  or  ancillary  to  a  court,  gi'and  jur}',  or  agency 

18  of  the  United  States  or  by  cither  House  of  Congress,  any 

19  coniiTUltcc  or  subcommittee  of  either  House,  or  any  johit 
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1  coiiiimttco  of  tlic  two  Houses,  sucli  person  sbnll  not  be  rc- 
■2  quired  to  disclose  any  such  information  or  the  sources  of 

3  any  such  uifoniiatioa  coming  into  his  possession  in  tlie 

4  course  of  gathering  or  obtaining  news  for  publication,  or  to 

5  be  published,  in  a  newspaper,  periodical^  magazine,  or  for 

6  broadcast  by  a  radio  or  television  transmission  station  or 

7  network, 

8  (b)  The  provisions  of  subsection  (a)  shall  not  apply 

9  to  the  sources  of  any  allegedly  defamatory  infonnation  in 
any  case  in  which  the  defendant,  in  a  civil  action  for  def- 
amation,  asserts  a  defense  based  on  the  source  of  such 
infonnation/' 


93d  CONGRKSS 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

Janimrv  31,  U>7;j 

Mr.  ArnxnALH  (for  himseir,  }\U\  Huuniciv,  Mr.  ITasicki-l,  Afr.  ITumimikky.  Mv. 
iMcOovKKX,  Mr.  MANsrir.i.i)^  Mr.  ]V:i.r.,  Mr.  Puox^Miin:,  antl  Mr.  W]m-;a.ms) 
iiitrocluced  Urn  followin'r  hill;  which  was  reiul  twice  iind  rcforrod  In  the 
Coininltloe  on  tlio  Judicitiry 


A  BILL 

To  prolvet  tl\o  free  (low  of  Infonnatlon  coming  Into  the  possession 
of  llio  media  of  coniniimlcalion. 

1  Bo  it  enacted  hy  the  Senate  and  House  of  Bepresenta" 

2  ih)es  of  {he  Unilcd  Stales  of  Avicrica  in.  Conyvess  assembled, 

3  That  this  Act  may  be  cnlitlod  the  'Tree  Flow  of  Media.  In- 

4  formation  Act". 

5  Section  I.  The  Congress  hereby  finds  and  declares 

6  that— 

7  (a)  those  who  gather,  write,  or  edit  information  for 

8  the  public  or  disseminate  information  to  the  public  can 

9  perform  a  vital  function  which  can  only  be  properly 
10  exercised  in  a  ire  and  unfettered  atmospherCv  marked  by 
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1  (lie  absence  of  direct  or  iiuliroct  governiricnlal  restraint 

2  or  sancdou  iiiiposctl  by  governineiitnl  process; 

3  .  (b)  such  persons  must  be  encouraged  to  gather, 

4  write,  edit,  or  disseminate  information  vigorously  and 

5  freely  so  that  the  public  can  be  fully  infoniied; 

6  (c)  such  persons,  to  properly  exercise  their  frce- 

7  doni  to  gather,  write,  edit,  or  disseminate  such  informa- 

8  tion  must  roly  on  a  wide  variety  of  sources  for  infoi'ma- 

9  tion; 

10  (d)  compelling  such  persons  to  dis(^lose  a  source 

11  of  information  or  disclose  unpublished  information  is 
32  contraiy  to  the  public  interest,  and  inhibits  the  free  flow 
1^5  of  information  to  the  public; 

14  (e)  (he  iuhrbition  of  the  free  flow  of  information 

15  .  through  any  medium  of  connnunica(ion  (o  (he  public 
IG  adversely  aHccIs  interstate  connncrce;  and 

17  (f)  the  purpose  of  this  Act  is  to  implement  the 

18  urgent  need  to  provide  olTectivo  measures  to  halt  and 

19  prevent  this  inliibition  and  insure  tlie  free  flow  of  news 

20  and  other  information  to  the  public. 

21  Sec.  2.  Except,  as  provided  in  section  4,  no  person  shall 

22  be  required  to  disclose  in  any  Federal  or  State  proceeding 

23  either — 

24  (a)  the  source  of  any  published  or  unpublished  in- 

25  formation  obtained  in  the  gathering,  receiving,  or  proe- 
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.1         cis.sing  of  infuniialion  for  nuy  incdiiiui  of  coinnKUiim- 

2  lion  U)  the  pul>lici,  or 

3  (1))  any  unpiiblislRMl  iufornialion  obtained  or  pro- 

4  pared  in  llie  galliering,  receivinf;'.,  or  processing  of  in- 

5  fornialion  for  any  niodiiuu  of  counnnniealion  to  llic 

6  public. 

^7         Sicc.  3.  Tor  llie  purpose  of  lliis  Act,  tlie  term— 

8  (a)  ^'I'ederal  or  Slate  proceeding"  iiieludes  any 

9  ])roceeding  or  invesligalion  before  or  l)y  any  Federal  or 

10  State  judicial,  legislative,  executive,  or  administrative 

11  body. 

1^  (b)  **^[edimn  of  connnunicatiou''  includes  any  donvs- 

1^  paper,  magazine,  or  otlicr  periodi(*al,  book,  news  service, 

14:  wire  service,  news  or  feature  syndicate,  broadcast  station  or 

15  network,  or  cable  television  system. 

16  (c)  "Lifornuition**  includes  any  written,  oral,  or  pic- 

17  torial  news  or  otlior  material. 

18  (d)   "Published  information"  means  any  information 

19  dissomiuated  to  tlic  public  by  the  person  fi'om  whom  diselo- 

20  sure  js  sought. 

21  (c)   "Unpuldislicd  iiifoniiation"  includes  information 

22  not  disseminated  to  the  public  by  the  person  from  whom 

23  disclosure  is  sought,  whetlicr  or  not  related  information  has 
24:  been  disseminated  and  includes,  but  is  not  limited  to,  all 
25  notes,  outtakcs,  photographs,  tapes,  or  other  data  of  what- 
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1  ever  sort  not  itself  (lisseminated  to  tlie  publie  tlirougli  a 

2  medium  of  communication,  wlietlier  or  not  publislicd  in- 

3  formation  based  upon  or  I'claled  to  sucJi  material  has  boon 

4  dis^^cminated. 

5  ({)  "Processing''  includes  compiling,  sorting,  and  edit- 

6  ing  of  information. 

7  (g)  "Person''  means  any  individual,  and  any  partncr- 

8  ship,  corporation,  association,  or  other  legal  entity  exist- 

9  ing  under  or  authorized  hy  the  law  of  the  United  Stales, 

10  anj^  State  or  possession  of  the  United  States,  the  District 

11  of  Cohimbia,  the  Connnonwealth  of  Puerto  IVico,  or  any 

12  foreign  country. 

13  Sko.  4.  (a)  In  any  Tederal  proceeding  where  a  person 

14  seeks  information  or  the  som*ee  of  hiformation  protected  by 

15  section  2,  no  subpena  ad  testificatum,  suhpena  duces  tecum, 

16  or  anj^  other  eompulsorj^  process  demanding  disclosure  of 

17  sources  of  information  or  information  protected  hy  section  2 

18  shall  be  issued  unless  such  person  applies  to  the  United  States 

19  district  court  for  an  order  divesting  such  protection.  Such 

20  application  shall  be  made  to  the  district  court  in  the  district 

21  wherein  the  proceeding  in  which  the  information  sought  is 

22  pending.  Timelj^  notice  of  such  application  shall  be  served  hy 

23  the  applicant  on  the  person  from  whom  disclosure  is  sought. 

24  (b)  In  any  State  proceeding  wlierc  a  person  seeks  in- 

25  formation  or  the  source  of  mformation  protected  by  section  2, 
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1  no  subpona  ad  tL*stifioAtum,  siibx)ena  duces  tecum,  or  any 

2  other  coiupulsory  process  demanding  disclosure  of  sources 

3  of  information  or  information  protected  by  section  2  shall  be 

4  issued  unles!^  such  pet*son  applies  to  the  State  trial  court  ol 

5  gotieriil  jurisdiction  for  an  order  divesting  such  protection. 

6  Such  appUcatiou  shall  be  made  to  the  State  trial  court  in  the 

7  judicial  district  or  diviaon  wherein  the  proceeding  in  wliich 

8  the  infoiination  is  sought  is  pending.  Timely  notice  of  such 

9  application  shall  be  served  by  the  applicant  on  the  person 
10  from  whom  disclosure  is  sought. 


11  (c)  Such  application  shall  allege: 

12  (1)  the  name  of  the  person  from  whom  disclosure 

13  IB  sought^ 

14  (2)  the  specific  information  sought  or  the  identity 

15  of  the  source  sought  and  its  direct  relevancy  to  the 

16  '  proceedmg, 

17  (3)  the  foUowing  conditions: 

Ig  (A)  that  there  is  probable  cause  to  believe 

19  that  the  person  from  whom  the  information  or 

20  source  of  information  is  sought  possesses  information 

21  or  knowledge  of  the  identity  of  e  source  of  informa- 

22  tion  which  is  clearly  relevant  to  a  spedfio  probable 

23  violation  of  law; 

21  (B)  that  the  Federal  or  State  proceeding  has 

59  clear  jurisdiction  over  the  specific  probable  vtobi* 
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1  Won  ivg'anliiig  which  such  inroriiiaruui  ov  I  he  source 

2  of  such  iiifonnnlioii  is  sought; 

3  (0)  lliai  llie  iiifonn;Hioii  or  .source  oF  iiifr»rjM;7- 

4  tion  S(tnght  Cjuinot  be  ol)ta*nuHl  liy  nliernalive  uie.'ujs; 

5  nud 

G  (J))  that  ihere  cxisls  nn  iiiiiniiioiit  dnnovr  of 

7  foreign  aggression,  of  espionage,  or  {>f  ihrcal  io 

8  luunan  life,  wliich  cainiot  ])c  prevented  wiihoui  dis- 
^  closure  of  the  infonnation  or  sourco  of  information. 

(d)  The  court  may  issue  an  (tnler  requiring  disdosure 
^1  in  whole  or  in  part  if.  after  hearing  Ilie  j)arlies,  it  finds  ihat 
12    (he  person  seeking  divestiture  of  the  ])roiOcntni  of  scciion  2. 

hy  clear  and  convincing  evidence,  lias  demonstrated  the 
^•^  existence  of  conditions  (c)(3)  (A),  (}\) ,  (C),and  (D) . 
1^  Sr.C.  5.  Any  order  divcsling  ilie  protection  of  section  2 
1^  shall  l)e  sul)jcot  to  appeal.  During  tlie  pendency  of  any  sncli 
l'^  appeal,  the  protection  of  section  2  shall  remain  in  full  force 
IS   and  efTcct. 


93i)  CONGRKSS 
Isi'Sersios  . 
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TN  TTTFi  STONATR  OF  THE  IINITI?!)  STATICS 

Frij'.rMfAttV  2,  IU7'\ 

Mr.  KoHKUT  C.  Hyim)  (forMj-.  liKvrsKN')  iul  rodiicotl  tlic  foll()\viM«^r  bill ;  wliicli 
NYus  \v\\\\  {\s\w       iv.f\n-R'd  to  {W\  On\\\\\\{W(\  on  the  Judiciar.v 


A  BILL 

To  provide  for  a  privilege  agjiinst  disclosure  of  infornmlion  or  (lie 
sources  of  inforniiilion  obiained  by  persons  in  ilie  news  media. 

1  Be  it  enacted  hu  the  Senate  and  House  of  Bqmsniia- 

2  tioes  of  the  United  Slates  of  Ameviea  in  Congress  assembled^ 

3  That  this  Act  may  be  cited  as  Iho  "Public's  Eight  To  Know 

4  Act  of  1973". 

5  Seo.  2.  Congress  declares  that — 

6  (1)  professional  newsmen  must  not  be  inhibited, 

7  restrained,  or  otherwise  impeded  by  governmental  proe- 

8  ess  and  ought  to  be  encouraged  to  gather,  write,  edit,  and 

9  disseminate  vigorously  news  and  other  information  in 
10  order  that  the  public  can  fully  be  informed; 

31  (2)  compelling  such  persons  to  disclose  a  source  of 
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1  infornialion  or  disclose  unpublished  information  is,  except 

2  under  very  limited  circumstances,  contrary  to  the  public 
•»         iiilcMTst  and  inliibifs  the  free  flow  of  information  to  (he 

public; 

(o)  there  is  an  urgent  need  at  both  the  Federal  aud 
(I         S(a(e  levels  of  govonuncnl;  (o  provide  efTcetive  measures 

7  lo  halt  and  prevent  this  inhibition;  aud 

8  (4)  it  is  Iherel'ore  ihe  purpose  of  this  Act  to  insure 
5)         the  free  flow  of  iiews  to  the  pu)>lie. 

10  Skc.  3.  Part  V  of  title  18,  United  States  Code,  is 

11  amended— 

1-  .   (1)   by  striking  out  Ihe  section  analysis  at  the 

beginniufj^  thereof  and  inserting  in  lieu  thereof  the 
1-^  following: 

"Clmp.                  .          ■  Sec. 

"iiO\.  (loruTiil  [)ro visions  1   0001 

*':»o;5.  AVifiicsri  ininiiinit.y   (jooiJ 

**rjOr>.  CoiHiuiiiiicatioiis  mcilia  [privilege   (Jill 

l.j  "Chapter  501.— GENERAL  PROVISIONS 

"Sec. 

'•GOOl.  Dcliiiiiious.";  • 

lt>  and 

n  (2)  by  inserting  immediately  below  section  6001, 

18  the  followmg: 

19  "Chapter  5Q3.— WITNESS  IMMUNITY 

"Si'c. 

"nooii.  Inmuiiiit.y  f^eiioiuny. 

'•l!00;i.  Court,  and  f^noul  jury  proccciliiifj;s. 

"(lOO  I.  Certjiiii  admin istnitivc  proceedings. 

'HJtM35.  ('ongressiouiil  proceedings.". 
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1  Skc.  4.  Soclion  HOOI  of         18,  Unitnl  Rtnic^s  C(ul(% 

2  is  nnunidod  ))y  sinking-  out  (lie  Avonl  ''i\mV'       (lie  oiid 

3  of  [inrno-rnpli         hy  i^irikiuo'  oul  llic  ni  tlic  oiul  of 

4  pan)gnj])li  (4)  niul  iiiscrlino;  in  lim  tlHiV(M)f  m.  stMifuMjlon 
0  nnd  (he  word  "niuV,  fuu]  Ijy  nddiiin*  nl;  llitj  cud  lluMvof 
G   Ilic,  following  now  pnvagrnjili : 

T         "(f))  TrofcssionnI  nowsmnii'  moans  nny  iiidividtial  wIjo 

5  is  employed  l>y  or  ollierwise  iissoci;dcMl  willi  \hv.  gnllicring, 
^   recording,  plioiogrnpliing,  processing,  announcing,  \vriling, 

editing,  or  niiniyzing  of.  news  inaferiiil  or  infonnnlion  lor 
pnblicMlion  or  iransmissioii  Ibrongli  one  of  ilic  folhnving 
news  media — 

•^'^  (A.)  a  newspaper,  confnining  news  and  articles 

^4  of  opinion,  llmt  is  prinied  and  disirilmied  ordinarily 
1^  ■  not  less  frcqnenlly  ilian  once  a  week,  and  Ins  done  so 
^•^         for  III:  leasl:  six  nionllis,  luis  a  paid  cirenlalion,  ^and  has 

lieen  entered  ai.  a  ITnited  Riaies  post  ofllee  as  sectnid- 

class  matter; 

"(1^)  a  ])enodicMl  conlainiiig  news.  Mdverlising.  or 
20         other  matter  regarded  as  m  cnrreni  interest  wliieli  lias 
l)cen  pnhiisiu'd  and  (lis(ril)n(ed  a(  regnlar  infervals  for 
at  least  six  nunillis  or  Ims  a  paid  general  eireidati(ni  and 
2^         lias  been  entered  at  a  United  States  ]»osl  ofllee  as  s(H*ond- 
2^        clas?;  ma((cr; 

(0)  a  news  agency  collecting  and  ^^npplying  news 
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1  for  subscribing  ncwspnpors,  pcriodicnls,  or  news  broad- 

2  casting  facilities  or  any  comMnation  of  sucb  news  media.; 

3  "(1^)      ^viro  service  sending  out  syndicated  news 

4  copy  l»y  wire  to  sul).scriblng  newspapers; 

5  (E)  a  press  association  gnthoring  and  dlslribuling 
G  news  to  its  nienil)ers  as  an  association  of  newspapers, 

7  periodicals,  or  news  broadcasting  facilities,  or  any  coni- 

8  bination  of  siicb  associalions; 

9  ft  radio  or  television  station  licensed  under 

10  tbe  Communications  Act  of  1934 ; 

11  **(G)  a  community  antenna  television  service;  or 

12  (H)  a  motion  picture  news  service  regularly  mak- 

13  ing  news  reels  for  paid  general  public  showing." 

.14  SkO.  5.  Part  V  of  title  18,  United  States  Code,  is  rurtlier 

15  amended  by  adding  at  the  end  thereof  the  following  new 

16  cliaptcr: 

17  "Chapter  505,— COMMUNICATIONS  MEDIA 

18  PRIVILEGE 

"Sec. 

"()in.  PrivHcgc  from  disclosure. 
"(>1 12..  Qualifications. 
"G113.  Exemption. 

19  "§  6111,  Privilege  from  disclosure 

20  *'Upon  claiming  the  privilege  provided  in  this  section  no 

21  professional  ncNVsman  shall  be  required  to  disclose  in  a  pro- 

22  ceeding  before  or  ancillary  to  a  com%  grand  jury,  or  agency 

23  of  the  United  States,  or  of  any  State  or  any  political  sub- 
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1  division  tlicvcof,  or  by  cither  House  of  Coiigvos^s,  any  eon^- 

2  niittcc  or  subcoinniittco  of  citlicr  Ilonsc,  or  any  joint 
8  committee  of  (he  two  ITouses,  or  any  logislalure  of  any  State 

4  or  any  eonunlttce  tlicrcof,  or  any  legislative  body  of  a  polit- 

5  ical  subdivision  of  a  Slate  or  comnnttee  thereof,  either — 

G  (1)  the  souree  of  any  information  obtained  in  the 

7  gathering,  reeeiving,  or  processing  of  information  eol- 

8  leeted  in  the  eoiu'se  of  his  employment  or  assoeiation;  or 

9  ''(2)   any  unpublished  information  including  but 

10  not  limtcd  to  all  notes,  outtakes,  photographs,  and 

11  tapes  obtained  or  prepared  in  gathering,  receiving,  or 
1^  processing  of  information  collected  m  the  coui"se  of  his 

13  eniploj^mcnt  or  association. 

14  "§6112.  Qualifications 

15  "Any  person  seeking  information  or  the  source  thereof 
1^5  protected  under  this  Act  may  apply  to  the  United  States 
I'?  district  court  or  the  highest  trial  court  of  a  State  for  an 
IS  order  requiring  the  disclosure  of  that  information  or  source. 
1^  Such  application  shall  be  made  to  the  court  in  the  district 
20  wherein  the  proceeding  in  -which  the  information  is  sought 

is  pending.  The  application  shall  be  granted  only  after  a 

22  bearing  and  upon  a  determination  by  the  eoui't  that — 

'"^'^  "  (1)  the  person  seeking  the  infonnation  has  shown 

2'^  by  a  preponderance  of  the  evidence  that — 

^^{A)  such  person  bas  demonFtrated  that  the 
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1  infonnnlion  sought  cannol  be  oblnincd  by  any  nller- 

2  native  iiicans;  and 

3  sucli  person  Las  dcmonstralcd  a  compcl- 

4  ling  and  overriding  public  interest  in  the  infonna- 

5  tioii ;  or 

^  '^(2)  such  person  has  shown  by  a  pvcpoudcvanee 

7  of  the  evidence  that  the  information  sought  involves 

8  a  matter  of  nalioiial  sccnrity. 

9  ''§6113.  Exemption 

10  "The  provisions  of  this  chapter  sliall  not  apply  (o  the 
•^1  sources  of  any  allegedly  defamatory  information  in  any 
•^2   case  in  which  the  defendant,  in  a  civil  aclion  for  defamation, 

asserts  a  defense  based  on  the  source  of  such  information.'* 
Sec.  G.  Nothing  in  this  Act  shall  be  construed  to  aflcot 

any  State  law  or  local  ordinance  providing  for  greater  pro- 

teetion  of  professional  newsmen. 
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IN  Till';  Sl'lNATlO  0¥  THE  IJNITl'lD  STATI'lS 

Mr.  K.\(iij:TON  in!  I'odnciMl  (lu'  rollowjnir  hill :  which  was  ivjul  Iw  Wv.  uiul  rufi'i'ml 
to  tlm  Ct>inmii.U'ii  on  tlu;  rhnlic'iury 


A  BILL 

Nc\v.s  Somre  rrodrliou  Acl. 

1  Be  it  enacted  hiJ  the  Senate  and  House  of  Repvcscnta- 

2  lives  of  the  United  States  of  America  in  Conr/ress  assembled^ 

3  Thnl  ihU  Ad  luny  he  cilcd  «'is  (lie  *'i\c\v.s  8oiirc(i  Proleclioii 

4  Act  of  1973''. 

5  Sko.  2.  No  ncwsiiiMii  slinll  be  coiiipcllcd  pnrsuniit  to 

6  siibpcna  or  other  legal  procetss  issued  luuler  tlie  aiitliorily  of 

7  the  United  States  or  of  any  State  or  territory  to  give  any 

8  testimony  or  to  prodiiee  any  dociinient,  pnper,  recording, 

9  film,  object,  or  thing  tliat  would  reveal  or  impair  confulential 
10  associations,  relations,  sources,  or  confidential  information 
HI  received,  developed,  or  maintained  l)y  him  or  ))y  any  other 
12  newsman  in  the  course  of  gathering,  compiling,  composing, 
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1  roviowlug,  odlliug,  pulilishiug,  or  diBScmiuating  news  through 

2  any  news  niodiuni. 

3  HvA\  Xo  su'hpcua.  or  other  legal  process  to  compel 
•1  the  testimony  of  a.  uewsnnui  or  the  produetlon  of  any  doeu-. 
f)  nienL  paper,  recording,  film,  objeet,  or  thing  hy  a  newsman 
(i   sliall  l)e  issned  under  the  anthorily  o(  (he  United  States  or  of 

7  any  State  or  territory  exeepl  as  ex))ressly  uuthoriyx'd  l)y  seo- 

8  titnis  4  and  5  of  this  Aet. 

9  Sk(-.      (a)  A  eourt  of  record  may  issne  a  suhpena  or 

10  other  legal  process  to  compel  the  testimony  of  a  newsman 

11  or  the  production  of  any  document,  pajier,  recording,  fihu, 

12  object,  or  thing  by  a  newsjnaji  at  tJie  actual  trial  of  a  civil 
li^   or  crlnilnul  cause  before  the  court. 

1-i         (b)  No  subpena  or  legal  process  authorized  by  subsec- 
^'"^    tion  (a)  of  this  section  shall  be  issued  except  by  order  of 
the  court  upon  a.  finding  either — 

0)  thni  the  testinmny  or  production  sought  to.  be. 
IS         compelled  relates  exelusivelv  to  nmttei\«  unconnected 
VJ         with  till'  newsman's  gathering,  ctnupiling,  com]>osing, 

20  reviewing,  editing,  publishing,  or  disseminating  of  news 

21  through  any  news  medium;  or 

22  (ii)  thafc— 

(A)  there  are\reasoiia.ble  grounds  to  believe 
24  that  the  newsnum  has  information  which  is  (1)  not  . 
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1  privileged  uiulor  scc(ion  2  of  tliis  Act,  and  (2) 

2  luatcnal  ic  the  (•onirovcrsy  before  tlio  court;  and 

3  (B)  tliere  is  a.  facffuaJ  basis  for  tlic  claim  of  iho 

4  pjii'ty  to  tlie  controversy  to  wliicb  the  newsman's 

5  information  relates;  and 

6  (C)  the  snme  or  equivalent  informallon  is  not 

7  available  to  the  court  froi^v  any  source  other  than  a 

8  newsman. 

9  (c)  The  findings  defined  i)y  subsection  {h)  of  (his  sec- 
10  tion  shall  be  made  on  the  record  af^er  hearing.  Adequate 
M  notice  of  the  hearing*  and  opportunity  to  he  lieard  shall  be 

12  given  to  the  newsnnm. 

13  (d)  An  order  of  tlie  court  issuing  or  rL-fiising  to  issue 

14  a  subpena  or  other  legal  i)rocess  shall  be  an  appealable  order, 

15  and  sliall  be  stayed  ))y  the.  com-t  foi*  a  reasonal)!e  time  to 
IG  permit  appellate  review. 

17         Skc.  5.  (a)  Other  thnn  as  nnthorized  hy  section  4  of 


18  this  Act,  a  subpena  or  other  'legal  process  to  compel  the 

19  testimony  of  a  ne\vsmnn  or  the  production  of  any  document, 

20  paper,  rectu'ding,  film,  oi)ject,  or  thing  hy  a  newsman  mny 

21  1)C  isisned  only  upon  n  finding  that  tlic  testimony  or  pro- 

22  duct'ion  sought  to  l)e  compelled  relates  exchisively  to  matters 

23  unconnected  wMlh  the  newsman's  gathering,  compiling,  com- 

24  posing,  reviewing,  editing,  puWisliing,  or  disseminating  of 

25  news  through  any  news  media. 
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1  (b)  Tlio  finding  (lofiiieil  by  subsection  (n)  of  lliis  sec- 

2  1^011  slmll  be  inailo —  . 

3  (1)  In  tlio  case  of  ft  court;,  n.  grand  jury,  or  any 

4  oIlioiM*  (Mnpowmrd  lo  ijislihitu  or  l)iiid  ovor  npon  rrnninal 

5  cliar«!;os,  l)y  a  judge  of  llic  coart; 

G  (ii)  in  tbc  case  of  a  legislative  body,  conimiticc  or 

7  "     subfioniniUtee,  by  Uie  cogui/anl;  body,  c<>mniIUcc,  z>x 

8  snl)coninntUie; 

c)  (lii)  ill  tlic  0{\sie  of  i\u  executive  dcprirlmciil  or 

10  Jigf^Hcy,  l)y  tlie  chief  oflicer  of  ilic  departnienfc  or  agency; 

11  nnd 

12  (iv)   in  the  case  of  an  ijidcpeudenl;  commission, 

13  board  or  agency,  by  the  commission,  board,  or  agency. 

14  (c)  The  finding  sluill  be  made  on  tlic  record  after  liear- 

15  ing.  Adequate  notice  of  the  hearing  and  opportunity  to  ])e 
)(')  lioard  sliall  ]x)  given  to  the  newsman. 

17  (d)  Tile  finding  shall  be  subject  to  jiidicial  review,  and 

18  the  issuance  of  the  subpcna.  or  other  legal  process  shall  be 

19  stayed  by  the  issuing  agency  for  a  reasonable  time  to  permit 

20  judicial  review. 

21  Skc.  G.  (a)  Nothing  hi  this  Act  shall  alter  the  substnn- 
22.  t'iv^  rights  or  liabilities  of  any  person  under  the  law  of  dcf- 

23  amation. 

24  (b)  If  a2iy  provision  of  this  Act  or  the  application  there- 

25  of  to  any  person  or  eircumstance  is  held  invalid,  the  remainder 
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1  of  tlic  Act  niul  tlic  npplicnlion  of  the  provision  to  otlier  pcr- 

2  sons  not  siniilarl}-  siluated  or  to  other  circnnistanecs  slnill  not 

3  bo  nITectcd  llierohy. 

4  Si'C.  7.  Tlu;  following  lenns  jirc  (lofiiUMl  for  pnrpo.sos  of 

5  this  Act; 

a  (n)  "A^'wsninn"  jneans  any  person  who  is  or  was  at 
7  (lie  time  of  Jiis  oxposnrc  lo  ihe  inforniiitioii  sought  by  subpcna 
S  or  legal  process  (?ngngei]  in  a  course  of  activity  w*hose  primary 
9   purpose  was  the  gathering,  compiling,  composing,  rcA^iew^ing, 

10   ecliling,  publishing,  or  dissominnting  of  news  throngh  any 

.1.1   news  medium. 

12  {]))  ''Xews  medium'*  means  any  new^spaper,  magazine, 
1^'!  nidio  or  television  broadcast,  or  other  medium  of  conmnmica- 
1^  tJon  b}^  w^hich  information  is  disseminated  on  a  regular  or 
1^  periodic  basis  to  the  general  public. 

.  (c)  "News''  means  any  communication  of  information 
or  opinion  relating  to  events,  situations,  or  ideas  of  public 
conoei'n  or  public  inl crest  or  which  afi'^^ct  the  public  welfaror 


452 


.  IN  TUB  SENATE  OF  THE  UNITED  STATliS 

Fkmkuahv  20,107J) 

Afr.  JChvix  (for  liiinsnlf,  Mr.  J.nl'kson,  nnd  ATr.  Pk.mison')  introduml  (he  fol- 
lowing bill;  wliicli  was  rend  twice  and  referred  to  th(;  CGnimilt<'0.  oii 
Judiciary 


A  BILL 

To  protect  the  people's  right  to  kno^Y  h}^  regiilaliiig  the  testimony 

of  newsmeli: 

1  Be  %i  enacted  by  the  Senate  and  House  of  Representa- 

2  lives  of  the  United  States  of  lUneiHca  in  Confjress  assemhledj 

3  Sectiok  Iv     itliiii  tlic  purview  of  tliis  statute,  a  news- 

4  man  is  any  person  who  is  regularly  engaged  in  the  occnpa- 

5  tion   of  collecting  iiifoi-jnation   or  niakhig  pictures  for 

6  (lisseuii  nation  to  the  public  by  means  of  a  ueAVspaper,  a  mag- 

7  azine,  or  a  radio  or  television  broadcast. 

H  &K0.  2.  No  ne\Ysman  shall  be  compelled  to  testify  as  a 

9  witness  in  any  criminal  action,  criminal  proceeding,  or  crim- 

10  inal  investigation  before  a  court  of  the  United  States  or  a. 

]  1  grand  jury  actijjg  undei'  its  antliority  concerning  any  informa- 
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1    lion  eoUacAcd  hy  ]tiiti  vir  tiwy  ]>i('lur('  or  iicgiiliN'c  uvuh  hy 
^    liim  ill  ibe  exercise  i)f  liis  <)(:(Mij)ati()ii,  uiiles.s  it  .•ifiirmalivel^^ 
a])])ears  Hint  he  lias  lli(n-eby  nequired  i\vA\u\\  ])or.soiml  kiiowl- 
^   e  ige  which  tends  to  [U'ovo-  or  disprove  Ihu  eounuission  of 
the  enme  rharo'cd  uy  |)c»iiio'  iiivoslig'ulcd.  As  used  in  (he  pre- 
lUHYing  .seiiUwic(;.  (he  I'l^nii  ''acliijil  jnusoiial  knoNvledg't;"  in- 
eludes,  hnt  is  not  hiiiiled  to,  a  voluntary  adinissi()n  or  (^on- 
^    fessioii  i){  giiilt  ina(l(;  l(t  tlie  uewsiiiaii  by  any  person  in  re- 
^    spcct  lo  tlio  criino  alle;i,'(Ml  or  beini^*  investigated. 

Skc.  3.  \YhcneYer  he  is  snhpeuaod  to  testily  as  si  witness 
in  any  critnina!  ae(i(Hi,  criuiiual  proeeediug,  or  eriuiinal  in- 
^■^    vestigation  hefore  a  conil  id'  llie  IJniled  Slales  or  a  grand 
Wy  J^^'^hig  under  its  autliorily,  a  newsman  may  appear  in 
obcdienoc  to  the.su))peiia  and  invoke  the  provisions  of  section 
2  of  this  statute  hy  interposing  an  oral  objection  to  tcstify- 
ing  at  the  time  he  is  aciually  called  upon  to  testify.  Instead 
■^'^    of  doing  so,  however,  the  newsniaii  may  forlhwilh  move 
1^    before  the  judge  of  Ihe  court  to  (luash  the  subpena,.and  the 
judge  shall  thereupon  hear  Ihe  motion  in  caivicra,  and  enter 
an  order  quashing  the  sul)])ena  unless  tlic  party  seeking  tlic 
testimony  of  the  newsman  aflirmatively  shows  tliat  tlie  news- 

22  man  is  compellable  It)  testify  under  the  provision  of  section 

23  2  <^f  this  statute. 

Sec.  4,  Within  the  purview  ()f  this  statute,  tlie  term 
2^    ''doeunieiitary  evidence/'  means  any  niemoraiidum,  note. 
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1  ]MCliin;j  uco-aiivc.  recording.  U\\\v.  or  ullior  rocord  made  \\y  a 
-    lujwsinjin  in  llui  oxcrcisci  of  his  ()ccii])M(inii. 

Sko.  5.  A^^ither  a  n(»\vsiM?ui  v.or  any  ollior  person  liav- 
4    ino'  ilic  custody  or  conlnil  of  the  sanio  shall  ho  eoP.i])oIhMl  hy 
^   a  suh])ona.  duces  tocnni  or  order  to  ])r(*dn(:(i  in  any  criminal 
^    action,  criminal  j)roc(u;ding.  or  criminal  invesligation  hefore 
^7   any  conrl  of  iJjc  {Iniled  Slales  or  an^:  grand  jury  acling  nn- 
8   dor  its  authority  any  doenmenliiry  evidence,  unless  sueh  doe- 
nnientary  evidence  lends  to  corndjorate  or  contradict  lesti- 
mony  actually  given  by  (he  nciwsman  ])ursnant  to  (iie  pro- 
^1    vision  of  sectio.n  2  of  this  statute. 

^-         Sec.  6.  Whenever  he  is  ordered  hy  suhjiena  duces  tecum 
or  order  to  produce  any  doeumentaryevichinee  in  an.y  erini- 

14  inal  action,  criminal  ])roeeeding,  or  criminal  investigation  he- 

15  fore  any  coiu*t  of  tlie  United  Stales  or  any  grand  jury  acting 
IG   \mder  its  authority,  a  newsman  or  any  other  pijrson  having 

17  custody  or  control  of  sneli  d(jcun unitary  evidence  may  a])])ear 

18  at  the  lime  designated  in  (he  suhpena  or  order,  and  invoke 

19  the  provisions  of  section  5  of  this  statute  by  orally  .(d)jecting 

20  to  the  production  of  such  docni:ientary  evidence.  Instead  of 

21  so  doing,  however,  the  newsnum  or  the  oHier  person  having 

22  the  custod}^  or  control  of  the  docuin(Mitary  evidence  may 
move  fo  quash  tlie  snhpeua  duces  tecum  or  nullify  the  order 

24  before  a  judge  of  the  court*;  and  the  judge  shall  thereupon 

25  proceed  to  hear  such  motion  in  canuu-a  and  (uiter  an  order 
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3  (jiiMshjMg*  \\n\  snljpoiiM  duces  KMinjj  (ir  ini))}i'y}))<^  llir  onlrr 

2  unless  tl»c  party  scckin*;*  the  ])n)(ludion  of  ilic  cIociiiiKMiiary 

3  ovidonco  {Jlirmalivoly  shows  iIimI  IIhj  (locunHMilMiy  uvidciicr 

4  is  relevant  U)  cither  of  the  pur])osos  s])ecific(l  in  section  n  of 
b  this  statute. 

G         Sec.  7.  Tliis  statnlc  sljall  ))oeoiMe  enee(lv(i  ii])on  r.'tti- 

7  ficatiou. 
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S.  1128 


.IN  TJ™  S1^?s^ATO  of  Till]  UNITED  STATES  . 

AfAKcit  S,  1!)7;5 

Mr.  lOuvi.v  (Tor  hinisiOr.  Mr.  Hijoukk.  Mr.  Kuluuksmt.  ^^r.  .JachsoNj  Air.  McGkk. 
Mr.  Ma.vsi-u-.i.i).  Mr.  Mi:rc.\i.r,  Air.  Moss.-Mr.  Pkaiiso.v,  Mr.  Vkm..  Mv. 
Piio.xMim:,  and  Mr.  Sr.\iiKM.\.v)  introiliiml  llm  followiii^^  liilh  whidi  was 
ivnd  tw'my  and  ri-IVrrcMl  to  Mu>  CommiUtH^  on  tiui  .ludiriury 


A  BILL 

To  protect  tlic  freedom  of  sjieecli  and  of  tlic  press  and  to  secure 
(lie.  flow  of  infonnaiioii  in  iniersfale  and  foreign  coiniuercc 
hy  prolocling  ibo  iiewsiiian  against  the  compulsory  disclo.surc 
of  confidential  sources  of  information  and  tlie  compulsory 
production  of  nnpul)lislied  information. 

.1  Be  if  enacted  hf}  the  Senate  and  Tlonse  of  Ucprcsenta- 

2  fines  of  the  TInifvd  Stales  of  America  in  Conf/ross  ajimnhled, 

3  Skotion  1.  Tins  Act  may  l»e  cited  as  tlio  ''Ncwsnuin's 

4  Privilco-c  Act  of 

o         Si:c.  2.  The. Congress  licrchy  finds*  and  declares  lliat 

G  conii)eIIing  no'ws.men  to  disclose  their  confidential  sources  of 

7  inf(n-matioii  impairs  tlic  willingness  of  persons  liaving  infor- 

^  mation  tlie  ])eopIe  need  to  know,  to  communicate  tlie  same  to 
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I  ncnvsiruni,  and  deters  nijuiy  of  (liein  from  so  doinj>-;  tlml 
:2  jailing  or  ulherwise  punisirnig  nowsmeii  who  \v{\m\  to  dis- 
o  close  tlieir  confidential  source^s  of  inforinntion  or  to  produce 
4  unpublished  information  tends  to  intimidate  them  in  the 
f)  oxcrcisc  of  their  occupation  and  deters  many  of  them  from 
(i  c(dl(M'ting  and  disseminating  to  the.  puhlic.  inf(u*nintion  the 

7  people  need  to  know;  that  for  these  reasons  the  right  of  the 

8  people  to  know  what  is  occurring  in  our  land  or  elsewhere 

9  is  seriously  impaired;  and  that  this  Act  is  necessary  to  pro- 
10  tcct  the  freedom  of  speech  and  of  the  press  and  to  secure  the 

II  full  flow  of  information  in  interstate  and  foreign  eonnnerce. 
12  '      Sec.  3.  As  used  in  this  Act— 

(a)  "Newsman"'  means  an  individual  who  is. regularly 

14  engaged  in  the  occupation  of  collecting  information  or  niak- 

15  ing  pictures  for  dissemination  to  the  public  by  imy  means  of 
.in  communication. 

37  (]))  "Person''  means  an  individual,  partnership,  asso- 

.18  ciation,  corporation,  business  trust,  legal  representative,  or 

19  .any  (H'ganized  group  of  pers(ms. 

tlO  (c)  "State"  means  any  State  of  the  United  Slates  or  the 

21  Connnonwcalth  of  Tuerto  l^ico,  or  the  District  of  Columbia, 

22  or  an}^  territory  or  possession  of  the  United  States. 

23  (d)  "Legislative  body''  means  the  Congress  or  the  legis- 

24  lature  of  a  State  or  any  committee  or  subconnnittce  noting 
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1  inulor  ilio  nulliority  of  iliu  (Jouu'ri'ss  or  \hv  K\i»"islaiuro  of  a 

2  StJilc. 

;i  (t?)      )ii[)iil)lislKHl  inl'orninllou''  uio.niis  any  nuMnoraii- 

•I  tliuii,  nolo,  luauuscripi,  trnnscript,  ])i(:lurc,  iu!t»"aliv(.\.  record- 

5  iu<^,  lapo,  or  oilier  record  \vliatsoov(M'  \vliicli  .was  made  or  o))- 

()  taiiicd  by  jl  iiewsuiaii  wliilc  engaged  in  his  oriciipation  and 

7  wiiicii  lias  not  been  disseminated  (u  (lie  ]nii)lie  by  any  means 

8  of  eoivnnnnieation. 

<)  4.  A  newsman  shall  not  b(?  compeHcd  to  di.selo.se 

10  a  courl,  a  «>'raiid  juns  a  ]ei>'i.s]alive  body,  or  oilier  invesli- 

:ll  gidory  m-  adjndieaiive  agency  of  government",  which  aet^; 

12  under  the  authority  of  the  United  States  or  any  Stale,  the 

i:^  identity  of  any  person  who  supplies  information  to  him 

14  while  he  is  engaged  in  his  oceu])atioii  if  he  expressly  or  im- 

15  pliedly  gives  Ihc  person  supplying  the  information  a  eon- 
IG  temporaneous  assurance  that  the  source  of  the  information 
17  will  not  be  disclosed  by  hinK  Xolhing  contained  in  the  ])re- 
IS  mling  sentence  or  any  subsequent  provision  of  (his  Act  shall 

19  ])o  eonstrucd  to  excuse  a  newsman  from  testifying  to  the 

20  identity  of  any  person  who  commils  a  crime  in  his  i)resenec. 

21  Swx  5.  A  newsman  i\uiy  invoke  the  provisions  of  section 

22  4  of  tliis  A'jt  in  either  or  both  of  tlic  following  ways: 

22.  .       (a)  AVhca  a  ncnvsman  appears  before  a  court,  grand 

24  jury,  legislative  body,  or  other  investigatory  or  adjudicative 
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4      .  .      .  ' 

1  Mgoiicy  of  govorniiuMil  as  m  witiioss  in  oht'dioiK.Hi  lo  a  snl)])ona, 

2  as  a.  ])ar(y  lu  a  civil  or  criiiiiiial  action,  or  otherwise,  Ik! 
.J  'may  invoke  tlic  j)rovisions  oC  section  4  of  this  Act  by  an  oral 
4  or  Nvritleii  objeetion,  and  the  conrt,  the  grand  jnry,  the  legis- 
T)  hitive  body,  or  the  investigatory  or  adjudicative  agency  shah 
C)  tliereu])on  enter  sneh  order  or  take  such  action  as  may  be 

7  necessary  or  aj)])roj)riate  to  insnrc  that  the  newsman  shall 

8  not.  l)e  conipelhHl  to  d-isclose  the  sonrce  of  inl'onnation  re- 

9  ceivoJ  l)y  liini  contrary  lo  the  provisions  of  section  4  of  this 
.10  Act.  If  the  grand  jury  overrules  his  ol)jeclion,  the  newsman 

11  must;  he  accorded  a  review  of  its  ruling  by  the  judge  presid- 

12  ing  in  llu?  conrt  in  which  the  gtiiud  jury  sits  before  he  testi- 

13  fies  furllicr  l^eforc  the  grand  jury. 

14  (b)  When  a.  newsman  is  served  witli  a  snbpena.  or 

15  otlier  order  to  testify  as  a  witness  before  a  court,  grand  jury, 
M'i  leg*is]ati\*e  bud}',  or  other  investigatory  or  adjudicative 
M  agency  of  governnient  prior  to  the  lime  designated  for  liis 
;18  a])pearance,  he  may  inv(dve  tlie  i)rovisioiis  of  sectimi  4  of  (his 

19  Act  by  moving  that,  the  court  in  ^vllich  he  is  ordered  to  a]»- 

20  |H»ar  or  in  ^vhicll  the  grand  jury  sits,  or  the  legislative  body, 

21  <>v  the*  investigatory  or  adjudicative  agency  quash  the  sub- 

22  pena  or  order  or  limii.  the  testinK)ny  he.  is  retjuived  to  give 

23  wwAiiY  it,  and  the  courts  legislative  body,  or  investigatory  or 
.  adjudicaiive  agency  si.all  thereupon,  hear  and  defermine  the 

25  motion  iu  cniViera  and  enter  such  order  to  take  such  action  as 
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.1  limy  be  accessary  or  lippropriuto  to  insdrc  tluit  (lie  ncwsiiiau 

'J  shall  not  be  compcricd  to  disclose  the  source  of  inforniatiou  re- 

o  ceivc'd  by  lihn  contrary  to  section  4  of  this  Act. 

4  Skc.  G.  Neither  a  hewsnian  nor  any  other  person 

5  havhig  custody  or  control  of  tlie  sajne  shall  be  compelled  to 
()  produce  before  a  court,  grand  jiuy,  legislative  l)()dy,  or  otlier 

7  investigatory  or  adjudicative  agency  of  governirient,  which 

8  acts  under  the  authority  of  the  United  States  or  any  State, 

9  anything  which  constitutes  unpublished  information  within 

10  the  purview  of  the  deliiiition  set  forth  in  section  2  (e)  of  this 

11  Act. 

12  Skc,  7.  The  provisions  of  section  (>  of  this  Acc  may  he 

13  invoked  in  either  or  both  of  the  following  ways: 

14  (a)  When  a  newsman  or  any  other  person  having  eus- 

15  tody  or  control  of  unpublished  information  is  ordei'ed  to  pro- 

IC  duce  the  same  before  a  court,  grand  jury,-  legislative  body, 

J* 

17  or  other  investigatory  or  adjudicative  agency  of  government, 

18  ho  may  invoke  the.  })rovisions  of  section  0,of  this  Act  by  an 

19  oral  or  written  objection,  and  tlie  court,  grand  jury,  logishi-' 

20  live  body,  or  otlier  investigatory  or  adjudicative  agency  shall 

21  thereupon  enter  sudi  order  or  take  such  action  as  may  be 

22  nvicessavy  or  appropriate  to  insure  that  the  newsman  or  other 

23  person  is  not  compelled  to  produce  the  unpublished  informa- 

24  tion  contrary  to  the  provisions  of  section  0  of  this  Act.  If  the 

25  .gi'and  jury  overrules  his  objection,  the  newsman  or  other 
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1  pcr.sou  luust  ))C'  at'fordiul  a  ivviow  of  its^  ruling'  by  tlio  judge 

2  pri'sidiug  in  the  court  iu  tho  grand  jury  sils  boforo 
t)  any  production  t).n  his  j)art  can  bu  rc(|nircd  by  Ibc  grand 

5  (b)  When  a  nuwsnum  or  any  other  person  having  cus- 

G  tody  or  control  of  nnpiiblishud  information  is  served  with  a 

7  su))pena  duces  tecum  or  other  order  commanding  liini  to  i)roduce 

t3  such  information  before  a  court,  grand  jury,  legisbitivv  body, 

9  or  other  invesligatory  or  adjudicaiive  agency  of  govern- 

10  ment  ])ri'u*  io  tlie  time  designated  for  i!s  prtnluclion.  mi\y 

11  hivoKe  the  provisions  of  section  (3  of  this  Act  by  nu)ving  that 

12  {hii  eourt  );"fore  \vhich  the  information  is  ordered  to  be 
'l;i  produced  or  in  which       grand  jury  .sil.s,  or  tlie  legislalive 

14  body,  or  the  investigatory  or  adjudicativ(:  agency  quash. the 

15  subpena  duces  tecum  or  order,  ai.ui.  the  court,  legislative 
](>  body,  or  investigatory  or  adjudicative  agency  shall  there- 

17  npon  hear  and  determine  the  motion  in  camera  aiicl  enter 

18  such  order  or  take  such  action  as  nuiy  be  necessary  or  ap- 

19  ])ropria^c  -..)  insure  iluft  the  ncwsnnni  or  olher  ])erson  having 

20  custody  or  control  of  the  sanu*  shall  not  be  compelled  to 

21  produce  unpu))lished  infpnnation  contrary  to  the  provisions. 

22  of  section  (3  of  this  Act. 

23  Seo.  8.  Any  person  invoking  the  provisions  of  section  4 

24  or  section  6  of  this  Act  shall  hav^  the  right  to  the  assistance 

25  of  counsel  of  his  own  ehoosin^^ 
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1         Skc.  li.  Nuiliiu.u' in  tins  Acl  slinll  lu»  (MiiislniiMl  \i\  iui)uilr 
•J    «n'  |)r<MMii|)l  till'  (Mi;i('liiMMil  or  JipplirntiiMi  «•!'  ;iuy  Slntr  liiw 
wliicli  sccnrcs  llu'  iniiiininiii  |iri\'ih\u"L's  tisliiMisliiMl  i)y  this 
■I  Art. 

i'j  „  Si'.c.  lU.  If  iDiy  |)n»vision  this  Art  or  tlic  {i})pli(';itiim 
<'  lh(M'('(»l"  to  ;niy  |)(M*s()u  or  i-lrcnnislniM-o  is  hi'hl  im'ahd.  the  vv- 
7  niniitdrr  of  th(»  Ai;t  {uul  th(i  nppUcntiiui  of  th(;  provision  to 
^  i)\Uv\'  |KM"S(nis  no(  siniilarly  sihnilt'tl  or  (o  other  circnnislnucrs 
shall  not  he  MllVctrd  therohy. 

Skc.  II.  This  A(*t  shjill  tnke  I'ilVel  upon  its  cnnctnu^it. 
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siMMUOMH  corirr  of  thio  tnitki)  statks 

P.i:a.nx.im:i{(;  v.  IIavks  kt  m^,  ,Irj«]K;i 
Ccrlidi'Jlri  to  the  Q.ouvt  of  Apinsils  oC  Kciit.iiok.v. 
No.  7()~8r)  Ar-:iicMl  Kcbninry      1!^'-— HocifliMl  June  12!),  mill* 

'Vhv  Kirst  Aim»ii(lnuMit  (iO(».s  not  rdiovo  n  nowsiiniuM*  ri'i^nrfcM"  of  tlio  olillirjiMoM 
thill.  citiKiMis  hjivi>  to  rctspoiul  t:o  ji  ^nind  jury  siil)iioonn  juul  juiswor  Mn<*slioiis 
rok'VJiiit,  to  n  (rriiiiiiinl  uivostii^Jitioii.  niid  tlioi'uforo  llio  AiuriidJiuMit;  dors  not,  jifford 
liiiu  a  coiistitulioiijil  tosliiiioiiial  in-ivil(^;^o  for  an  ;i.irr(MMMOMt  ho  injd<('S  to  coiicH'nl 
focts  rtiU'vjint:  to  Ji  j^i-juid  juvyi's  iiiV(»st:i^'at:ion  of  a  eriiiu'  or  to  concoal  th(»  criniinal 
eoiuluct  of  liis  Hom-eo  or  cvidcncp  UuM'Oof.  I'p.  No.  70-8;*).  -KM  S.\V.  :Mn 

and  No.  TtMt-1,    Mass.  — iN.K.  2d  2!)7,  afliriupd  ;  No.  70-57,  A'M  V.  lid 

1081,  r(yV(M*«(."d. 

\\*hit(s  J.,  wrote  iho  oi)iiiioii  of  tlio  Coiirt".  in  wliich  Bnr^'or,  C.  .7..  and  I'lark- 
iiiiui,  Powell,  niid  UohiKiuist,  J.  .7.,  joined.  Towoll,  J.,  filod  a  concuiTii};;  ojiinion. 
Douj^las.  J.,  lilod  a  dis.seiilin.Lr  opinion.  »Sl;i;waH,  J.,  lilcd  a  dis.soiil in^T  oi)lnion,  in 
which  l.^roniian  and  Marshall,  JJ.,  joined. 


•To^rotlier  with  No.  70-04,  In  rc  Pufipas,  on  cprtlornrl  to  the  Snprome  Judicial  Court  of 
MjiRSJKihusolts.  and  No.  70-r>7,  UnUed  States  v.  Caldwell,  on  certiorari  to  the  United  StJitca 
Court  or  Apiiciils  for  the  Ninth  Clreult. 
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SUPREME  COURT  OF  THE  UNITED  STATES 
(Xos.  70-85.  70-94,  and  70-57) 
70-85 

.   Paul  M.  Branzbubo  v,  John  P.  Hayes,  Judge,  etc.,  et  al. 

70-94 

On  Writ  of  Certioiari  to  tbe  Court  of  Appeals  of  Kentucky 
I N  THE  Matter  or  Paul  Pafpab,  petitioner 
On  Writ  of  Certiorari  to  tbe  Supreme  Judicial  Court  of  Massachusetts 

70-57 

United  States,  petitioneb,  i>.  Earl  Caldwell 
On  Writ  of  Certiorari  to  I'he  United  States  Court  of  Appeals  for  the  Ninth  Circuit 

[June  29,  1972] 

Opinion  of  the  Court  by  Mb.  Justice  White,  announced  by  The  Chief  Justice. 

The  issue  in  tliese  cases  is  whether  requiring  newsmen  to  appear  and  testily 
before  Stato  or  /federal  grand  juries  abridges  the  freedom  of  speech  and  press 
guaranteed  by  the  First  Amendment  We  hold  that  it  does  not. 


The  writ  of  certiorari  in  No.  70-85,  Branzhurg  v.  Bqj^^c^  and  Branzburg  v. 
MeigSi  brings  before  us  two  Judgments  of  the  Kentucky  Ooun  of  Appeals,  both 
involving  petitioner  Bransburg,  a  stafl  reporter  for  the  Courier-Journal,  a  daily 
newspaper  published  i|i  Louisville,  Jefferson  County,  Kentucky. 

On  November  15,  1969,  tbe  Courler-Joumal  carried  a  story  imder  petitioner's 
by-line  describing  in  detHil  his  observations  of  two  young  residents  of  Jefferson 
County  synthesizing  hashish  from  marihuana,  an  activity  which,  they  asserted, 
earned  them  abgut  >5,000  in  three  weelcs.  The  article  Included  a  photograph  of  a 
pair  of  hands  working  above  a  laboratory  table  on  which  was  a  substance 
identified  by  the  caption  as  hashish.  The  article  stated  that  petitioner  had 
promised  not  to  reveal  the  identity  at  the  two  hashish  makers.*  Petitioner  was 
shortly  subpoenaed  by  the  Jefferson  County  grand  jury ;  he  appeared,  but  refused 
to  identity  the  individuals  he  had  seen  possesshig  marihuana  or  the  persons  he 
had  seen  making  hashish  from  marihuana.^  A  states  trial  court  judge'  ordered 
petitioner  to  answer  these  questions  and  rejected  his  contention  that  the  Ken- 
tucky reporters*  privilege  statute,  Ky.  Bev.  Stat  421.100,*  the  First  Amendment 
of  the  United  States  Constitution  of  §§  1,  2,  ai;^d  8  of  the  Kentucky  Constitution 
authorized  his  refusal  to  answer.  Petitioner  then  sought  proh.ibiion  and  man- 


VronUse  that  their  names  would  be  changed.'*  R..  at  3^. 

.2!!^X  ^^'S^S?  *^***^®^*5?  petitioner  Branzburg  had  refused  to  an- 

Bwer  the  foHowtiw  two  oueations :         On  Novenfber  12,  or  18.  1069.  who  was  the  person 
or  peraoDii  you  oDserved  in  possession  of  Marijuana,  about  whicb  you  wrote  an  ardele  in 
the  Courier-Joarnal  on  Novemto  15. 1069?  #2!  On  Novembw  127of  18,  1969^ 
prson  or  nerspnsjpou  observed  eompoundlng  Marijuana,  producing  saaie  to  a  compound 
known  ft  Hasiusi^  r'  R..  at  6. 

»^ud  '  Jj  HtleM  Pound.  The  present  respondent  In  this  case,  Hon.  John  P.  Hayes,  la  the 
succeasv  r  of  Judg»»  Pound.  ■  ™jr«". 

*  Ky.  Rev*  Stat  421.]p0  provides : 
"No  person  sbaU  be  compelled  to  disclose  In  any  legal  Proceeding  or  trial  before  any  court 
or  before  any  granid  or  petit  jury,  or  before  the  preiadlng  officer  of  any  tribunal,  or  bis  ageut 
^^P^iJ^T  ^^^^  Oeneral  Assembly,  or  any  committee  thereof,  o7  before  any  city  or 
county  legislative  body,  or  ^oy  committee  thereof,  or  elsewhere,  the  source  of  any  Informa- 
tloa procured  or  obtidned  by  Jdm,  and  published  In  a  newspaper  or  Inr  a  vadlo  or  teleririon 
h.M^i«.,ttBg  atatlon  by  wbfch  he  is  engaged  or  employed,  or  with  ^ch  he  Is  cdnnecod." 
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Ouinus  in  tlie  Kentucky  Court  of  Appeals  on  the  same  grounds,  but  the  Court  of 
Appeals  denied  the  petition.  Branzburff  v.  Pound,  4C1  S.  W.  2d  345  (1970),  modi- 
fied on  denial  of  rehearing,  id.,  (1971).  It  held  that  petitioner  had  abandoned  his 
First  Amendment  argument  in  a  supplemental  memorandum  he  had  j31ed  and 
tacitly  rejected  his  argmiient  based  on  the  Kentueky  Constitution.  It  also  con- 
strued Ky.  Rev.  Stat.  421.100  as  affording  a  newsman  the  privilege  of  refusing 
to  divulge  the  identity  of  an  informant  who  supplied  him  with  information  but 
held  that  the  .statute  did  not  permit  a  reporter  to  refuse  to  testify  about  events 
he  had  observed  personally,  including  the  identities  of  those  persons  he  had 
observed. 

The  second  ease  involving  petitioner  Branzburg  arose  out  of  his  later  story 
puhli.shed  on  January  10,  1071,  which  described  in  detail  the  use  of  drugs  in 
Frankfort,  Franklin  County.  Kentucky.  The  article  reported  that  in  order  to  pro- 
vide a  comprehensive  survey  of  the  "cVug  scene'*  in  Frankfort,  petitioner  had 
"spent  two  weeks  interviewing  sevt;^.l  dozen  drug  users  in  the  capital  city"  and 
had  seen  some  of  them  smoking  marihuana.  A  number  of  con versation.s  , with 
and  observation.s  of  several  unnamed  (3 rug  users  Were  recounted.  Subpoenaed  to 
appear  before  a  Franklin  County  grand  jury  "to  testify  in  the  matter  of  violation 
of  Htatntcs  concerning  use  and  sale  of  drugs,"  petitioner  Branzburg  nmved  to 
quash  the  sumnmn.s;  ^'  che  nmtion  wa.s  dein'ed  althougn  an  order  was  issued  i)ro- 
tecting  Brazburg  from  revealing  "confidential  associations,  sources  of  informa- 
tion" but  requiring  that  he  "answer  any  questions  which  concern  or  pertain  to 
any  criminaJ  act,  the  commission  of  wirlch  was  actually  observed  by  [him]." 
l*rior  to  the  time  he  was  slated  to  api>ear  before  the  grand  jury,  petitioner  .sought 
nmndanms  ^nd  prohibition  from  the  Kentucky  Court  of  Appeals,  arguing  t\mt  if 
he  were  fon  .*d  to  go  bet'ore  the  grand  jury  or  to  answer  questions  regardin/;  the 
identity  of  iiiformnnts  or  disclose  information  given  to  him  in  confidence,  his  ef- 
fectiveness as  a  repoj'ter  would  be  greatly  damaged.  The' Court  of  Appeals  once 
again  denied  the  requested  writs,  reaffirming  its  construction  of  Ky.  Rev.  Stat. 
421.100.  and  rejecting  petitioner's  claim  of  a  First  Amendment  privilege.  It  dis- 
tinguished Ouldtccll  V.  U7iitcd  Statcft,  434  F.  2d  1081  (CA9  1970),  and  it  aUo 
announced  it?  "misgivings"  about  that  decision,  asserting  that  it  represented  -'a 
drastic  departure  from  tlie  generally  recognized  rule  that  the  sources  of  infor- 
mation of  a  new.spai)er  reporter  are  not  privileged  under  the  First  Amendment." 
It  characterized  petitioner's  fear  that  his  ability  to  obtain  news  would  be  de- 
stroyed as  '\so  tenuous  that  it  does  not,  in  the  opinion  of  this  court,  present  an 
abridgement  of  freedom  of  the  press  within  the  meaning  of  that  term  as  used  in 
the  Constitution  of  the  United  States.'' 

Petitioner  sought  a  writ  of  certiorari  to  review  both  judgments  of  the  Ken- 
tucky Court  of  Appeals,  and  we  granted  the  writ."  402  U.S.  942  (1971). 


8  Pfttitioner'R  Motion  to  Qunah  argued  :  . 
"If  Mr.  Branzburg  were  required  to  disclose  these  confidences  to  the  Grand  Jury,  or  any 
other  person,  he  would  thereby  destroy  the  relationship  of  trust  which  he  presently  enjoys 
with  those  in  the  drug  culture.  They  would  refuse  to  speak  to  him ;  they  would  become  even 
more  reluctant  than  they  are  now  to  speak  to  any  newsman  ;  and  the  news  media  would 
thereby  be  vitally  hampered  in  their  ability  to  cover  the  views  and  activities  of  those  in- 
volved in  the  drug  culture.  The  inevitable  effect  of  the  subpoena  issued  to  Mr.  Branzburp. 
if  it  not  be  quashed  by  this  Court,  will  be  to  suppress  vital  First  Amendment  freedoms  of 
Mr.  Branzburj?,  of  the  Courier-Journal,  of  the  news  media,  and  of  those  involved  in  the 
rtrug  culture  by  driving  a  wedge  of  distrust  and  silence  between  the  news  media  and  the 
drug  culture.  This  Court  should  not  sanction  a  use  of  its  process  entailing  so  drastic  an 
incursion  upon  First  Amendment  freedoms  In  the  absence  of  compelling  Commonwealth 
interest  in  requiring  Mr.  Branzburg's  appearance  before  the  Grand  Jury,  It  is  insnfflrJent 
merely  to  protect  Mr.  Branzburg's  right  to  silence  after  he  appears  before  the  Grand  Jury. 
This  Court  should  totally  excuse  Mr.  Branzburg  from  responding  to  the  subpoena  and  even 
onterinff  the  Grand  Jury  room.  Once  Mr.  Branzburg  is  required  lo  go  behind  the  closed  doors 
of  the  Grand  Jury  room,  his  effectiveness  as  a  reporter  in  these  areas  Is  totally  destroyed. 
The  secrecy  that  surrounds  Grand  Jury  testimony  necessarily  Introduces  uncertainties  in 
the  minds  of  those,  who  fear  a  betrayal  of  their  confidences."  R..  at  43-44. 

«  After  the  Kentucky  Court  of  Appeals'  decision  in  Branzhurg  v.  Meigs  was  announced, 
petitioner  filed  a  rehearing  motion  Jn  Branzburg  v.  Pound  sugffestln/r  that  the  Court  had 
not  passed  upon  his  First  Amendment  argument  and  calling  to  the  Court's  attention  the 
recent  Ninth  Circuit  decision  in  Caldwell  v.  United  States.  On  Jan.  22,  1971,  the  Court 
denied  petitioner's  motion  and  filed  an  amended  opinion  In  the  case,  adding  a  footnote,  461 
S.W.  2d,  at  346  n.  1,  to  indicate  that  petitioner  had  abandoned  his  First  Amendment  arRu- 
ment  and  elected  to  rely  wholly  on  Ky.  Rev.  Stat.  421.100  when  he  filed  a  Supplemental 
Memorandum  before  oral  arRumcnt.  In  his  Petition  for  Prohibition  and  Mandamus,  peti- 
tioner  had  cleajp.^  relied  on  the  First  Amendment,  and  he  had  filed  his  Supplemental  Memo- 
randum In  response  to  the  State's  Memorandum  in  Opposition  to  the  granting  of  the  writ.s. 
As  its  title  indicates,  this  Memorandum  was  pomplementnry  to  petitioner's  earlier  Petition, 
and  It  dealt  primarily  with  the  State's  construction  of  the  phrase  "source  of  information" 
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In  the  ^f(lt(v^'  Paul  Pap  pas,  No.  70-94,  originated  wlien  petitioner  Pappas,  a 
television  ne\vsni/m-pliotognipii«r. working  out  of  the  Providence,  Khode  Island, 
office  of  a  New  Bedford,  Massacliusetts,  television  station,  was  called  to  New 
Bedford  on  July  SO,  1970,  to  reiiort  on  civil  disorC*  •  there  whioh  involved  Uros 
and  other  turmoil.  He  intended  to  cover  a  Black  Panther  news  conference  at  that 
group's  headquarters  in  a  boarded-up  store.  Petitioner  found  the  streets  around 
the  store  barricaded,  but  he  ultimately  gained  entrance  to  the  area  and  recorded 
and  photographed  a  prepared  statement  read  by  one  of  the  Black  Panther  leador;j 
at  about  H  :00  p.m.'  Ue  then  asked  for  and  received  permission  to  re-enter  the  area. 
Returning  at  about  9:00  p.m.  that  evening,  he  was  allowed  to  enter  and  remain 
inside  Panther  headquarters.  As  a  condition  of  entry,  Pappas  agreed  not  to  dis- 
close anything  he  saw  or  heard  inside  tiie  store  except  an  anticipated  police  raid 
which  Pappas,  "on  his  own,"  was  free  to  photograph  and  report  as  he  wished. 
Pappas  stayed  inside  the  headquarters  for  about  three  hours,  but  there  was  no 
police  raid,  and  petitioner  wrote  no  story  and  did  not  otherwise  reveal  what  had 
transpired  in  the  store  wliile  he  was  there.  Two  months  later,  petitioner  wa.s*  sum- 
moned before  the  Bristol  County  Grand  Jury  and  appeared,  answered  question.s 
a*;  to  his  name,  address,  employment,  and  what  he  had  seon  and  heard  outside 
Panther  headquarters,  but  refused  to  answer  any  questions  about  what  had  taken 
place  inside  headquarters  while  he  was  there,  claiming  that  the  First  Anieuduieut 
afforded  him  a  privilege  to  protect  confidential  informants  and  tlieir  information. 
A  second  summons  was  then  served  upon  him,  again  directing  him  to. appear  be- 
fore the  Grand  Jury  and  "to  give  such  evidence  as  he  knows  relating  to  any  mat- 
tors  which  may  be  inquired  of  on  behalf  of  the  conunon wealth  before  .* . .  the  Grand 
Jury."  His  motion  to  quash  on  First  Aniendnient  and  other  grounds  was  denied  by 
the  trial  judge  who,  noting  the  absence  of  a  statutory  newsman's  privilege  in 
IMa.ssachusetts,  rivled  that  petitioner  had  no  constitutional  privilege  to  refu.se  to 
divulge  to  the  Grand  Jury  what  he  had  seen  and  heard,  including  tlie  identity  of 
persons  he  had  observed.  The  case  was  reported  for  decision  to  the  Snpreme  Judi- 
cial Court  of  Massachusetts.^  The  record  there  did  not  include  a  transcript  of  the 
hearing  on  the  motion  to  quash  nor  did  it  reveal  the  specific  questions  petitioner 
had  refused  to  answer,  the  expected  nature  of  his  testimony,  the  nature  of  the 
grand  jury  investigation,  or  the  likelihood  of  the  grand  jury  securing  the  informa- 
tion it  sought  from  petitioner  by  other  means.®  The  Supreme  Judicial  Court,  how- 
ever, took  ''judicial  notice  tliat  in  July,  1970,  there  were  serious  civil  disorders  in 
New  Bedford,  which  involved  street  barricades,  exclusion  of  the  public  from  cer- 
tain streets,  tires,  and  similar  turmoil.  We  were  told  at  the  arguments  that  there 
was  gunfire  in  certain  streets.  We  assume  that  the  grand  jury  investigation  was 
an  ai>propriate  effort  to  discover  and  indict  those  resi)()u.si!)le  for  criminal  luitfi/' — 
iMas.s.  2()G  N.E.'2d,  at  209.  The  Court  then  reafiirmed  prior  Massachusetts 
holdings  that  testinsonial  privileges  were  "exceptional"  and  "limited,"  stating 


In  Ky.  Rev.  Stnt.  421.100,  The  pnssnpe  which  the  Kentucky  Court  of  Appeals  cited  to  Indl- 
cnte  nbniKlonment  of  petltloner'.s  First  Amendment  claim  Is  as  follows  : 
"Thus,  tJio  controversy  continues  as  to  wli ether  a  newsman's  source  of  Information  should 
be  prlvllegefl.  However,  that  question  Is  not  before  the  Court  In  this  case.  The  Legislature 
of  Kentucky  has  settled  the  Issue,  having  decided  that  a  newfiman's  source  of  Information 
Is  to  be  privileged.  Because  of  this  there  Is  no  point  In  citing  Professor  WIgmore  and  other 
authorities  who  .speak  against  the  grant  of  such  a  privilege.  The  question  has  bee.i  many 
tinich-  debated,  and  the  Legislature  has  spoken.  The  only  question  before  the  Court  Is  the 
construction  of  tlie  term  'nource  of  Information'  as  It  was  Intended  by  the  Legislature." 
Though. the  passage  itself  Is  somewhat  unclear,  the  surrounding  discussion  Indicates  thnt 
I>etItloiier  was  asserting  here  th^t  the  question  of  whether  a  common  law  prIvUege  should 
he  rccogulzed  was  Irrelevant  since  the  leslslature  hud  already  enacted  a  statute.  In  his 
o.Trlier  discussion,  petitioner  had  analyzed  certain  cases  In  which  the  First  Amendment 
argument  was  made  but  Indicated  that  It  was  not  necessary  to  reach  this  question  If  the 
statutory  phrase  ".source  of  Information"  were  Interpreted  expansively.  We  do  not  Interpret 
tills  discussion  as  Indicating  that  petitioner  was  abandoning  his  First  Amendment  claim 
\f  the  Court  of  Appeals  did  not  agree  with  his  .statutory  Interpretation  argument,  and  we 
hold  that  the  constitutional  question  In  Branzhurg  v.  Pound  was  properly  preserved  for 
review.  .  ' 

7  Petitioner's  news  films  of  this  event  were  made  available  to  the  Bristol  County  District 
Attorney.  R.,  at  4. 

s  The  oase  was  reported  by  the  superior  court  directly  to  the  Siipreme  Juitlclal  Court  for 
an  Interlocutory  ruling  under  Mass.  Gen.  Law,  p.  287,  §  30A  anrl  Mass.  Gen.  Law.  c.  231. 

§  111.  The  Supreme  Judicial  Court's  decision  appears  at  Mass.  ,  266  N.B.  2d  297 

(1971). 

»  "We  do  not  have  before  ub  the  text  of  any  specific  questions  which  Pappas  has  refused 
to  answer  before  the  grand  jiiry,  or  any  petition  to  hold  him  for  contempt  for  his  refusal. 
We  have  only  general  statements  concerning  (a)  the  Inquiries  of  the  grand  jury,  and  (b) 
the  materiality  of  the  testimony  sought  from  Pappas.  The  record  does  not  show  the  expected 
nature  of  his  testimony  or  what  likelihood  there  Is  of  being  able  to  obtain  that  testimony 

from  persona  other  than  news  gatherers."  — Mas.«^.  ,  226  N.B.  2d,  at  299  (footnote 

ondtted). 
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tii.'il;  "[tjlio  i>riiiciplc  tluit  (he  i>iil)lic  'h.-is  a  right  to  ovory  iniiir.s  evi<ltMi(.'o*  "  lind 
us'n.'tUy  been  preforrcd,  in  Llic  ComiiionwoJiItli,  to  conntci-viiiliiij;  iii(ores;ls.  Jbi<l, 
TIic  Court  rejoctod  tlie  Iioldiug  of  the  Niiitli  Circuit  in  pnUlwcll  v.  United  Stntcs, 
s^'pra,  jiiid  ".idhorc[d]  to  the  view  timt  there  exMsts  no  coiiytiditioiuil  newsiiuiirs 
piivileKO,  either  qunlilied  or  nbsoUite,  to  refuse  to  appear  and  testify  before  a 
eourt  or  graud  jury.^"  —  Mass.  — ,  200  N.E.  2d,  at  302-303.  Any  adverso  offeet 
upon  tlie  free  dissemination  of  news  by  virtue  of  petitioner's  being  enlled  to  testify 
was  deemed  to  be  only  'Mndireet,  tlieoretical,  and  uueertain."  —  ^last.  — ,  2(;(» 
N.E.  2d,  at  302.  Tlie  eourt  eouehided  that  "The  obligation  of  newsmen  ...  is  that 
every  citizen,  .  .  .  to  appear  wlien  summoned,  with  relevant  ^/ritlen  or  otlier 
n.ateriul  wiien  required,  and  tn  answer  relevant  and  reasonal  e  inquiries."  — 

Mass.  ,  260  N.K.  2d,  at  303.  The  court  nevertheless  noted  that  ^rand  juries  were 

subject  to  isupervision  by  the  presiding  judge,  who  had  the  duty  "to  pr-jvoiit 
oppressive,  unnecessary,  irrelevant,  and  other  improper  inquiry  and  investiga- 
tion," to  insuro  ihat  a  witness'  Fifth  Amendment  rights  were  not  infringed,  and  to 
as.sesR  the  propriety,  necessity,  and  pertinence  of  the  probable  te.stiniony  to  tha 
investigation  in  progress."  Jhld,  The  burden  was  deemed  to  be  on  the  witness  to 
estubli.«V.  tb  j  impropriety  of  the  snnimuns  or  the  questions  asl^ed.  The  denial  nf 
thp  P.otion  to  qua.sh  was  affirmed  and  we  granted  a  writ  of  eertiorari  to  petitioner 
l^appas.  402  U.S.  942  (1071). 

United  Stutea  v.  Culitwefl,  No.  70-07,  arose  from  subpoeii.as  issued  l)y  n  federal 
graud  jury  in  the  Northoru  Oisfriet  of  California  to  re.spondont  K;jrl  Caldwell, 
a  reporter  Tor  tho  Now  York  Times  assigned  to  eover  the  IMack  raathor  l*aHy 
and  other  black  inilifant  groups.  A  subpoena  duces  ice. an  was  served  on  respon- 
dent on  Fchruury  2,  1070.  ordering  him  to  appear  before  .the  g.aiid  jury  to  toslify 
and  to  bring  witb  him  notes  and  tape  recordings  of  interviews  given  him  for 
publication  by  ofiicers  and  si)okcsnieu  of  the  Black  rantlier  Tarty  concerning 
the  wmvA,  imriioses,  «nd  activities  of  that  organi'/ation."  Jlospomlont  ol)jectcd  to 
the  scope  of  tliis  subiioena,  and  an  agreement  between  his  couTTsc!  and  the  gov- 
ernment attorneys  rosulfed  in  a  continiiunec:  A  second  snbpoon.a  was  served  on 
.Ar;n-cli  10,  wliich  omitted  Mio  docunientury  requirement  and  simply  ordered  Cald- 
well "to  appear  .  .  .  to  testify  before  the  Grand  .Inry.'*  Kos])ondont  and  his  em- 
ployer, the  New  York  Times,'-''  moved  to  (pmsli  on  the  gro\iud  that  tlie  iinlimited 
brc.'idth  of  the  SMbpoenas  and  the  fact  that  Caldwell  would  have  to  appear  in 
secret  ho  fore  the  grand  jury  would  destroy  his  working  relationship  with  the 
Biiick  Panther  I'arty  and  ''suppress  vital  Fir.st  Amendment  freedoms  .  .  .  by 
driving  a  wedge  of  distrust  and  silence  between  the  news  media  and  the  mili- 
tants." R.,  at  7.  llcspoudcut  uvgned  that  "so  drastic  an  iucursiou  upon  Vij'st 
xVmendjncnt  freedoms"  should  not  be  permitted  'Mn  the  absence  of  a  compelling 
govcriimcutal  interest — not  shown  here — in  requiring  Mr.  Caldwell's  appearance 
before  the  grand  jury."  1b\d.  The  motion  was  supported  by  aniiciiti  curiae  memo- 
randa from  other  publishing  eonccnis  and  by  aflidavits  from  new.sn)en  asserling 
the  unfavorable  impact  on  news  sources  of  requiring  rei^orters  to  appear  before 
grand  j\iries.  T}w  Government  filed . three  memoranda  in  opposition  to  the  mo- 
tion to  qnasli,  each  supported  by  affidavits.  These  document.-^  stated  th:\t  tli^> 
grand  jury  was  investigating,  among  other  things,  possible  violations  of  a  nunf  ^cr 
of  criminal' statut:cs,  including  18  U.S.C.  g  S71  (threats  against  the  President). 
IS  U.^.C.  §  1751  (asj^assinatiou,  atteiii])t.s  to  assas.sinatG,  copispiracy  tn  ns'.«?nssinato 
'the  President).  1«  U.S.C.  S  231  (Civil  disorders).  (18  U.S.C.  ^^2101  (interstate 
travel  to  incite  a  riot),  and  IS  U.S.C.  §  1341  (mail  frauds  and  swindles).  It  was 


"Tlift  Court  expressly  <leol!no(l  to  conslrtor.  hownvor.  npppnrnncs  of  nowsnien  before 
leglslntlve  or  ndmlplstrntlvo  bodies.  ^fnss.  .  2G6  N.E.  2(1.  at  303  n.  10. 

^^The  Court  T\oto<l  that  "n  pros\tMng  jiKlj;e  mny  consh^er  in  his  discretion'*  the  ar;?»ment 
tImt  tlic  use  of  nowsmen  ns  witnesses  !s  lllcHy  to  rnsult  !n  nnneoessnrv  or  liiirdensome  ir.Je 

of  tlinir  work  product.  ^Inss.  — — .  200  N.E.  2d,  at  304  n.  13,  and  cautioned  that  "We 

do  not  suppcs^t  that  a  pcncral  Invo.jitlpfttlon  of  mere  political  or  proup  association  of  persons, 
without  siihstantlal  relation  to  crlniinnl  events,  ma.v  not  be  viewed  by  a  judfre  In  ft  somewliat 
dllTcront  ninnnnr  from  an  Investigation  of  partlciJlnr  criminal  events  concerning  which  a 
newsman  mny  have  knowledpo."  Mass.  ■.  2fiG  N.E.  2d,  nt  304  n.  14. 

'-The  siihpoenn  ordered  prodiietio?  of  ''Notes  and  tape  recordlnps  of  Interviews  covering 
the  period  from  January  3.  1900,  to  d;ite.  reflecting  statements  made  for  ptrbMcatlon  by 
ofiicers  and  spokesmen  for  the  Black  Panther  Party  eoncerninp  the  aims  and  purposes  of 
said  ornnnizntion  and  the  activities  of  f?nid  orunnizniion.  its  oflieerf!.  stnfT.  por«nnnei.  nnd 
mcmhors.  Inelndlnp  .'^peclficnlly  hut  not  llndtod  to  Interviews  given  by  David  Hllllard  and 
Raymond  'Masai'  Hewitt."  R..  at  20. 

^•''Thc  New  York  Times  was  pjranted  standlnp  to  Intervene  as  a  party  on  the  motion  to 
onnsli  the  subpoena.'^.  Application  of  CnldwcU,  311  F.  Snpp.  358,  359  (N.D.  Cai.  1970).  It 
did  not  file  an  appeal  from  the  District  Court's  contempt  citation,  and  it  did  not  seek 
certiorari  here.  It  has  filed  an  amicus  curiae  brief,  however. 
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recited  tliat  on  NQVciiilnT  IT).  IDOD,  an  oUlcvv  of  the  Hl;iclv  I'mitlicr  Tarty  laade  a, 
piilMif'ly  (,o)i'vi.so(l  sp(.;c(.'Ii  in  wliicli  lie  had  declared  Uial  "'We  will  kill  Jiichard 
Xi.\(jir'  and  that  this  l.lircat  had  l)cen  r('pi?atud  in  thrco  snhsctiucnt  issncs  of  tlic 
l*art.v  newspaper.  K.,  at  (iO,  77.  Also  nderrod  lo  \ver(»  various  writin^j.s  hy  Caldwell 
ahont  the  Black  Panther  .Varty.  inclndin^^  an  article  puhlished  in  the  New  York 
Tiwics  on  DewMubtn-  14.  V.)W,  stating  that  "|'iln  their  role  as  the  vnn.unard  in  n 
r(ivolu(ioaary  strnfxgh?  the  Panther.s  have  picked  np  jjruns"  andl  (jnotinij:  the  Chit^f 
of  Staff  of  the  Tarty  ns  dechirinjj;  that  '"We  advocjate  the  very  direct  ()vorthr(»\y 
of  the  (lovernnient  by  way  of  forcu  and  violence.  15y  pickinj;  \vp  ^ni;s  and  moving 
against  it  becanse  we  recogiii/.e  it  as  being  opp.re.^sive  and  in  recognizing  Miat  we 
K/iuw  lhat  the  only  solution  to  it  is  arnit  d  struggle  [s-ic].''  R..  at  (12.  The  (Jovern- 
ujent  also  stated  that  the  Chief  of  StaR'  of  the  Tarty  had  been  indieted  by  the 
graiid  jury  on  December  S,  lOGO,  for  uttering  threats  against  tfiie  life  <MMhe  Presi- 
dent in  violation  of  18  U.^^.C.  871  and  that  vnrion.s  efl'orl«  hjsd  been  made  (o  .se- 
cure evidence  of  (amies  under  investigation  through  the  iinnuiui/.ation  of  persons 
allegedly  ns.socialed  wilh  the  Black  Panther  Party. 

On  April  G,  the  District  Court  denied  the  motion  to  qn.itsh,  AppVwation  of  • 
Caldwell,  311  P.  Supp.  \m  (ND  Cal.  1970),  on  Ihe  ground  that  '^ijvcry  person 
u^ithin  the  jurisdiction  of  the  government"  is  bound  to  testify  upon  being  properly 
.summoned.  Jd.,  at  SGO  (emphasis  in  original).  Nevtu'theless.  the  court  accepted 
re.spondent'.s  First  Amendment  arguments  to  the  extent  of  jissning  a  protective 
order  providing  that  although  respondent  must  divulge  whatever  information 
bad  been  given  to  him  for  publication,  he  "shall  not  be  required  to  reveal  eon- 
tidentiul  as.sociations,  sources  or  infunnation  received,  developed  or  maintained 
by  him  as  a  professional  journalist  in  ti'.s  cour.se  of  his  elTorts  to  gather  news 
for  dissemination  to  the  public  through  the  press  or  other  news  media."  The 
court  held  that  the  First  Amendment  afforded  respondent  a  privilege  to  refuse 
disclosure  of  such  confidential  information  until  that  had  been  *'a  showing  hy 
the  Government  of  a  compelling  and  overriding  national  interest  in  requicir:"^ 
Mr.  Caldwell's  testimony  which  cannot  be  served  by  any  alternative  means."  3li 
F.  Sui>p.,  at  302. 

Subsequently.'*  the  term  of  the  grand  jury  expired,  a  new  grand  jury  was 
convened,  and  a  new  subpoena  ad'testificandinn  was  issued  and  served  on  May  22, 
,.il070.  A.  new  motion  to  quash  by  respondent  and  memorandum  in  opposition  by 
the  Government  were  filed,  and  by  .stipulation  of  the  party,  the  motion  was  sub- 
mitted on  the  prior  record.  The  court  denied  the  motion  to  quash,  repeating  the 
protective  provisions  in  its  prior  order  but  this  time  directing  CaldwGll  tt)  ap- 
pear before  the  grand  jury  pursuant  to  the  May  22  subpoena.  Respondent  refn.sed 
to  appear  before  the  grand  jury,  and  the  court  issued  an  order  to  show  cause 
wliy  he  should  not  be  held  in  contempt.  Upon  his  further  refusal  to  go  before 
the  grand  jury,  respondent  was  ordered  committed  for  contempt  until  such  time 
as  lie  complied  with  the  court's  order  or  until  the  expiration  of  the  term  of  the 
grand  jury. 

Respondent  Caldwell  appealed  the  contempt  order,^'^  and  the  Court  of  Appeals 
reversed.  Cahhcell  v.  United  Slaiefi,  434  K.  'Jd  1081  (CAO  1070).  Viewing  the 
is.sue  before  it  as  whether  Caldwell  was'  rcMpiired  to  appear  before  the  graufl 
jury  all.  rather-  than  the  scope  of  permissible  interrogation,  the  court  first 
(leter.  .ined  that  the  First  Amendment,  provided  a  qualitied  testimonial  privilege 
to  ntNV.smen:  in  its  viuw,  requiring  a  reporter  like  Caldwell  to  testify  would 
deter  his  informants  from  conunnni  eating  \vit1i  him  in  the  future  and  won  id 
cause  hini  to  censor  his  writing  in  an  effort  to  avoid  being  .subpoenaO:d.  Absent 
compiOling  reasons  for  requiring  his  testimony,  he  was  held  privileged  to  with- 
hold it.  Thv:  court  also  held,  for  similar  First  Amendment  reasons.  Hiat  al)sent 
.s«*?nie  spocdal  showing  of  necessity  hy  the  Government,  attendance  by  Caldwell 
at  a  .secret  meeting  of  the  grand  jury  was  .something  he  was  privileged  to  refuse 
because  of  the  potential  impact  of  such  an  appearance  (^n  the  fiow  of  news  to 
the  public.  We  granted  the  United  States'  petition  "  for  certiorari.  '102  U.S. 
i)42  (11)71). 


Respondont  appGnled  from  the  District  Court's  April  6  (Icnlal  of  his  motion  to  qunsh  on 
April  17,  1970,  and  the  Government  moved  to  dismiss  tlint  appeal  on  the  ground  that  the 
order  was  Interlocutory.  On  May  12,  1970,  the  Ninth  Circuit  dismissed  the  appeal  without 
opinion. 

'«J  Tlin  Government  did  not  file  a  cross-appeal  and  did  not  challnnge  the  validity  of  the 
District  Court  protective  order  In  the  Court  of  Appeals. 

'^The  petition  presented  a  single  question:  "Whether  a  newspaper  reporter  who  has 
published  arHcles  about  an  organization  can,  under  the  First  Amendment,  properly  refuse 
to  appear  before  a  grand  jury  Investigating  possible  crimes  by  members  of  tliat  organization 
who  have  been  quoted  in  the  published  articled." 
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1  ohiioners  Biunzburg  mikI  Pjippas  and  rospmulciit  Caldwell  press  First  AmumkI- 
iiMMtt  chnnis.that  imy  he  Kiniply  put;  tliJit  to  gaUipr  news  it  is  oftPii  iieces.sarv 
U)  a^^ree  either  not  to  ideiiti^'y  the  soiiree  of  iiifurmation  puhlislied  nr  to  i>nbUsii 
only  part  of  the  facts  revealed,  or  hofli ;  (hat.  if  (he  reporter  is  nevertheless 
forced  to  reveal  (liej*\i  cunndeiices  to  a  jxrand  j\iry,  the  souree  so  identified  and' 
other  rf)nndeiitial  .sjurcey  of  other  reporters  will  he  nieasnrahly  deferred  from 
furnishing  publishidde  infonnati()ii,  nil  to  the  detriment  of  the  free  flow  nf 
information  i^rotee  ed  hy  the  Kir.st  Aniendment.  Althon/h  petitioners  do  \u\t 
claim  an  alisolute  privilege  a^jalnst  oilieinl  inter ro^ration  in  all  eirnnmstances, 
(hey  assert  that  the  reporter  sliouUl  not  1)C  forced  either  to  ap]ieaj^  or  to  testify 
before  a  graud  jury  or  at  trial  until  and  unless  sufiieieut  ^;roiuuIs  nre  .shown  for 
i)elievinjLr  (hat  the  reporter  possesse.s  inrorniation  relevant  to  a  erinie  the  ^'raud 
jit-ry  is  investigating,  that  th(»  information  the  reporter  has  if?  nmivail:U>le  fror'i 
o(v-jr  sources.  a2id  that  (he  n(!ed  for  tin  information  is  suflicientiy  conii)elling  to 
<»v.  :Tldc  the  claimed  inva.sion  of  First  An^ejidnient  interests  oeeasionetl  hy  llie 
disdo.su re.  Prinei pally  relied  upon  arc  i:)rif)r  eaj-fs  emphasizing  the  importance 
of.tlie  First  Amendni(>nt  guarantees  to  ii  dividual  development  and  to  our  system 
of  representative  government,'"  deeisioiis  recpuring  that  oUieial  action  with  ad- 
verse impact  on  First  Amendment  righvs  he  justified  hy  a  puhlie  interest  that 
is  **compeUuig"  or  "paramount,*' ind  those  preeedents  establislu ng  the  principle 
that  justitial)le  governmental  goals  may  not  he  aeliie>'(?d  hy  unduly  hroad  means 
liaving  sin  nnneeessary  impact  on  protected  rights  of  speech,  press,  ov  associa- 
tiiui."*  Tlie  heart  of  the  claim  is  tluit  the  iturdor  on  news  gathering  rusuMng  from 
eouipelHng  reporters  to  discIo.se  confidential  iufonuntifui  outweighs  any  puhlic 
interest  in  obtaining  the  information."'" 

We  do  not  question  (lie  siguifieance  of  free  speeeli.  press  or  assembly  to  the 
e.onntry'.s  welfare.  Nor  is  it  suggested  tliat  news  gathering  does  not  qualify  for 
First  Aiuendment  protection  ;  without  some  protection  for  seeking  out  the  news, 
freedom  of  the  press  could  he  eviscerated.  Hut  this  ca.se  involves  no  intrusions 
upon  speech  or  a.ssembly,  no  prior  restraint  or  restriction  on  what  the  pre.ss  uiny 
publiiiJli,  and  no  express  or  implied  eonnnand  that  the  press  pidilish  wliat  it 
prefers  to  Nvithhold.  No  exaction  or  tax  for  the  privilege  of  puijlLsbing,  and  no 
penalty,  civil  or  criininaU  related  to  the  content  of  published  material  is  at 
issue  here.  The  use  of  cor.fidential  sources  by  the  press  is  not  forbidden  or 
restricted;  reporters  rcnuiin  free  to  seek  news  from  any  source  hy  means  within 
rhe  law.  No  attempt  is  nnide  to  require  tlie  press  to  publish  its  sources  of  infor- 
mation or  iudiseriniihately  to  disclose  them  on  request. 

The  sole  i.ssue  before  us  is  the  obligation  of  reporters  to  respond  to  grand 
jury  subpoenas  as  other  citizens  do  and  to  answer  questions  relevant  to  an 
investigation  into  the  eounnissi.on  of  crime.  Citir.ens  generally  are  not  constitu- 
tionally inunune  from  grand  jury  subpoenas:  and  neither  the  First  Anieridi^icnt 
nor  other  constitutional  provision  protects  the  average  citizen  froin  disclosing 
to  a  grand  jury  iufornnition  that  be  has  received  in  coatidence."  The  claim  is. 

^7  Curtis  Publiffhino  Co.  v.  Butlft,  388  U.S.  130,  145  (lOCT)  (opinion  of  Harlnu,  J.I  :  Neio 
York  Times  Co.  v.  Sullivan,  376  U.S.  2rA,  270  (19R4)  :  Tailcf/  v.  CaHfomia,  3G2  U.S.  GO. 
04-65  (1900)  :  Bridges  v.  CaUfornia,  314  U.S.  2f)2,  263  (1941)  :  Orosjcan  v.  American 
PrcRs  Co,,  Inc.,  297  U.S.  233,  2,')0  (lf>36)  :  year  v.  Minnesota,  283  U.S.  697.  722  (1031). 

^^SAACP  V.  Button^  371  U.S.  415,  439  (1963)  :  Thomas  v.  ColUnii,  323  U.S.  .'JIB,  S30 
(1945)  ;  DcOregory  v.  Attorney  General  of  New  Hampshire,  383  TJ.n.  825,  820  (1906)  ; 
Bates  V.  TMtIc  Roch,  361  U.S.  .116,  524  (1960)  ;  Schneider  v.  State,  308  U.S.  147,  161 
(1939)  :  NAAGP  v.  Alabama,       U.S.  449.  464  (1958) . 

i^Freedman  v.  Maryland,  .380  U.S.  51,  56  (19G5)  ;  VAACPy.  Alabama,  377  U.S.  2S8,  307 
(1964)  ;  Martin  v.  City  of  Struthers,  319  U.S.  14 i,  147  (1943)  ;  Blfhrandt  v.  RUshgII,  384 
U.S.  11,  18  (1966). 

»*Thor«  Iins  been  a  preat  deal  of  writing  In  recent  years  on  the  existence  of  a  newsman  s 
i^onstltutlonal  right  of  nondisclosure  of  confidential  Information.  See,  e.g..  Beaver,  Tlie 
New.ininn'R  Code,  The  Claim  of  Privilege,  and  Everyman'.s  Right  to  Evidence,  47  Ore.  L. 
Rev.  243  (1068)  ;  Gi:e8t  &  Stnnzter.  The  Constltationnl  Argument  for  Newsmen  Concealing 
Their  Sourres.  64  Nw.  UTv.  Rev.  18  (1969)  ;  Note,  Reporters  and  Their  Sonrces:  The  Con- 
stltutlonnl  Klgbt  to  a  Confidential  Relationship,  80  Yale-M.  317  (1970)  ;  Note.  The  News- 
man's Privilege:  Government  Investigations,  Criminal  Prosecutions  and  Private  Litiga- 
tion. 58  Calif.  L.  Rev.  1198  (1970)  ;  Note,'  The  Right  of  the  Press  to  Gather  Information, 
71  Coh  L.  Rev.  838  (1971)  ;  Nelson.  The  Newsmen's  Privilege  Against  DIaclosure  of  Con- 
fidential Sources  of  Information.  24  Vand.  L.  Rev.  667  (1971). 

«  'an  general,  then,  the  mere  fact  that  a  communication  was  made  In  express  confldenoe, 
or  in  the  implied  confidence  of  a  confidential  relation,  does  not  create  n  privilege.  ...  No 
niorlgc  of  privacy  nor  oath  of  secrecy  can  avail  against  demail'l  for  the  truth  In  a  court  of 
justice."  8  Wlgmore.  Evidence  §  2286  (McNaughton  rev.  1S((1.).  This  was  not  alwa.vs  the 
rvUe  at  common  law,  however.  In  17th  century  England,  the  i^bllgatlona  of  honor  among 
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position  for  tliem. 

I(.  is  cle;ir  tlmt  the  First  Aui'MuIniLMit  does  not  iiiVMlidiili'  every  iiiriileiit'il  biir- 
.U'n.M^' of  tl>L.  pres.s  tin.t  ...<..v  result  from  tl.e  enforconiciit  of  L.i\Vl  o,  Vim  ■ 
utcs  of  general  awplieability,.  Under  prior  enses.  otIUMM  i.se  valid  In  vVser  '   u'lM  l 
stantml  interests  nmy  be  enforced  against  the  press  us  aguint  others     Ui  e 
l  lR^J^'^^l-^""'^"''  ""iti"iy  be  imposed.  The  Court  has  enSm  that '^^^^^^^ 


exempt  from  the  requiroiuents  of  the  NatipnaiTabo^Reiatioas  ATt'T^^ 

Tq' MO  P?"^*','"  OlMimn'M  Press  Publishinp  Co.  v.  ^yaUmff,  327  U.S  180  102- 


_  _         _  .      - .   ,  M.vt      yj*.  gGncvnl 

taxation,  Orosjean  v.  A7neriea7i  Preis  Co.,  297  U.S.  233,  250  (1930) ;  Murdoch  v 
Peniu^ylvania,  319  U.S.  105, 112  ( 1943 ) . 

The  prevailing  view  is  that  the  press  is  not  free  with  impunity  to  publisli  every- 
thing and  anytliing  it  desires  to  publish.  Although  it  may  deter  or  regulate  what 
is  said  or  publislied,  the  press  may  not  circulate  Unowiiig  or  recUless  faiselioods 
damaging  to  private  reputation  without  subjecting  itself  to  liability  for  dam- 
ages, including  punitive  damages,  or  even  criminal  prosecution.  See  iVoiy  York 
Times  Co.  v.  Sullivan,  37G  U.S.  254,  279-280  (19G4)  ;  Garrison  v.  Louisiana,  379 
U.S.  04,  74  (1964)  ;  ihir lis  PuMi shin g  Co,  v.  Butia,  3S8  U.S.  130,  147  (19G7)  (opin- 
ion of  Harlan,  J.,)  ;  Monitor  Patriot  Co.  v.  i^o?/,  401  U.S.  2G5,  277  (1971).  A  news- 
paper or  a  journalist  may  also  be  punished  for  contempt  of  court,  in  appropriate 
circumstances.  Craii^v.//ar»e/A  331  U.S.  307, 377-278  (19^i7).     .  y  _ 

It  has  generally  been  held  tliat  the  First  Amendment  does  not  guarantee  the 
press  a  constitutional  right  of  special  access'to  information  not  available  to  t!ie 
public  generally.  Zemel  v.  Rusk,  381  U.S.  1,  lG-17  (1905) ;  jYem  York  Times  Co. 
V.  Vnited  States^  403  U.S.  713,  728-730  (1071),  (Stewart,  J.,  coDC'irriPg)  :  Tri^ 
hnne  Revi&io  PuWshing  Co.  v.  Thom^^i,  254  F.  2ci  883,  885  (CA  lvro8)  ;  hi  the 
Matter  of  Vented  Press  An7is.  v.  Vale7ite,  308  U.Y.  71,  77,  123  N.  E.  2d  '^77,  778 
(19r)4).  Jn  Ze7nel  v.  Jtusk,  supra,  for  example,  the  Court  s?ustained  the  Go^ar"- 
Dient's  refusal  to- validate  passports  to  Cuba  even  tliongli  that  restriction  "ren- 
dered less  than  wholly  free  the  flow  of  information  concerning  tliat  country." 
Id.,  at  IC.  The  ban  on  travel  wa.s  held  constitutional,  for  "[t]he  right  to  speak 
and  publish  does  not  carry  with  it  the  unrestrained  riglit  to  gather  informa- 
tion."/d.,  at  17.=" 

De.spite  the  fact  that  news  gathering  may  be  hamperi»d,  the  press  is  regularly 
excluded  from  grand  jur>'  proceedings,  our  own  conferences,  the  meetings  of 
otlu»r  olKcial  bodies  gathered  in  executive  session,  and  the  meetings  of  private 
organizations.  Newsmen  have  no  constitutional  right  of  access  to  the  scenes  of 
crime  nr  disaster  whei)  the  general  public  is  excluded,  and  they  may  be  pro- 
hibited from  attending  or  publishing  information  about  trials  :  !  such  restriction.s 
are  nece.s.sary  to  assure  a  defendant  a  fair  trial  before  an  •  npartial  tribunal. 
Jn  Shrppa'rd  V.  Maxwell  3S4  U.  S.  333  (1900),  for  exa?nple,  l  ;ie  Court  reversed 

genilemen  wure  occnslpually  recognized  ns  prlvlIeRlng  from  compulsory  disclosure  Informn* 
tlori  obtained  In  exchange  for  a  promise  of  confifirtence.  See  Bulatrod  v.  Lctchmere,  22  Eng. 
nop.  1019  (1G7G)  ;  Lord  Qrcy's  Trial,  9  PTow.  St.  Tr.  127  (1 082). 

2- "Xliero  are  frw  restrictions  on  action  which  could  not  be  clothed  by  Ingenious  argu- 
ment In  the  g^:  of  decreased  data  flow.  For  example,  tile  prohibition  of  unauthorized 
entry  Into  the  v.hlte  Ho'ise  dlmlnlslies  the  citizen's  opportunities  to  gather  Information 
he  might  find  relevant  to  his  opinion  of  the  way  the  coantry  Is  being  run,  but  that  does  not 
make  entry  iuto  the  White  House  a  First  Amendment  rlgbt."  381  U.S.,  at  16-17. 
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II  slaU?  roiivjclioti  whero  llio  trial"  ciuii-t;  fnlled  to  ndorl  ''striofer  nilos 

;:n\X'riiiiii:  Uio  usu  uf  ttu^  crMirlrooin  by  iiowsnien  as  Slii'piJimr^;  couiisol  nv 
iliiosiud.lLiiujrlcet.od  lo  insula  ic;  witncs-yos  from  Uiu  press-,  i\iu\  inn  do  no  ''oITorl:  li» 
control  tlu;  roU»:i.su  ot!  leads,  information,  and  go.ssif)  l.o  t:lie  i^rcss  polico  oflicors. 
witnt'sst's.  and  tlio  counsul  for  ])Olli  .sidus."  Jd,,  at:  BilS.  800.  '*rT]lio  trial  court 
uii.LcIil;  well  iuivi*  ])roscrilu*d  extrajudicial  stattjuionts  by  any  laivyor,  party,  ^vit- 
ncss.  or  ('ourt  ollieial  \\dii(:li  divul^rnd  prejudicial  matters/*  Jd,  at  801.  Seo  also 
Nstcs  V.  Tcraa,  3S1  U:  S.  032,  53!)-040  (11)(55)  ;  HidiJait  v.  Louhiana,  373  U.  S. 
Tt^.'i.  7-2Vy  (  .UK13). 

U.  is  111  us  not  surpriwiJiK  that  the  grout  "svoiglit  of  authority  is  that  nowsmon 
aro  uf»t  oxoMii>t  from  tlio  normal  duty  of  :ipi)onrin.5?  hoforo  a  j^rand  jury  and 
auswci'ini^  (piosdous  rolov;jiit  to  n  criminal  investigation.  At  common  law,  courts 
oon.sisloui.ly  refused  to  rceogni^io  Llie  existence  of  any  privilege  autliorizing  a 
nuAVsunin  to  refuse  to  iievoal  confulentinl  inrorination  to  a  grand  jury.  Sou.  ci 

partr,  Luwrctwc.  in'  Cal.  48  124  (ISdl)  :  PL.iiMt  v.  Hawilton.  m^  da. 
72,  70  vS.  7.S1  (3911/:  Olchi  v.  Sfftte,  .TJ  So.  2d  117  fFln.  1050)  :  In-  rc  Gmnow, 
84  N.  .].  1..  23o,  So  A.  1011  (]l)13)  :  rcopJc  ex  rcK  Mooncy  v.  Sheriff,  2G0  N.  Y.  291, 
399  N.  H.  4]u  (1930)  ;  -foslyn  v.  J'coplc,  (57  Col.  297,  184  P.  375  (1910)  ;  Adams  v. 
Asifioawfcd  J'm-!>\  40  J<\  li.  1).  439  {^D  Tex.  39(50)  ;  Bnnvstcr  v.  BaHon  lIv.voUU 
Travrlrr  Con?.,  20  F.  R.  J).  41G  (ilass.  1957).  See  generally  Annot.,  7  A.  L.  H.  3d- 
1)91  (1!)0()).  In  lODS,  a  nowsgatlieror  assorted  for  the  first  time  that  tlie  First: 
1  AmemluiiMit  exempted  conlidential  information  froni  pnhltc  disclosure  imrsuant 

to  a  subpoena  issued  in  a  civil  suit,  Garland  v.  Torre,  259  F.  2d  54o  (0A2),  cert, 
denied.  35S  U.  S.  910  (1958).  but  the  claim  wa.s  denied,  and  tin's  argument  lias 
been  aintost  uniformly  rejected  since  then,  altliongli  tliere  are  occasional  dicta 
that,  in  cintunistances  Tuit  prosenteil,  a  newsman  might  bo  excused.  rc  Oood- 
1at\t:r.  Au  Haw.  317.  3r>7  V.  2(1  472  (lOtU)  ;  In  rc  Taylor,  412  Pa.  32,  193  A.  2d  ISI 
<1903)  ;  Stale  v.  Jiuchanan,  250  Ore.  244,  430  P.  2d  729,  cert  denied,  302  U.S.  905 
(100S)  :  Murphy  v.  Cofordfio  (Co!o.  Supremo  Court),  cert,  denied,  3(15  U.S.  S;43 
(19G1)  (unreported,  diseussed  in  In  re  Goodfador,  supra,  45  Haw.,  at  300,  307 
P.  2d.  at  49<S  (iVlizuhn,  J.,  di.sscnting) ) .  Tliese  courts  liave  npplied  the  presnmp- 
tion  against  the  existence  of  an  asserted  testimonial  privilege,  Vniicd  Siatcs  v. 
Jirpan,  339  IJ.  S.  323,  331  (1950),  and  have  concluded  tliaf.  tlie  First  Amendment 
interest  assorted  by  tlie  newsman  was  outweighed  by  the  general  obligntion  of 
a  cili'/en  to  nppear  before  a  grand  jury  or  at  trial,  pur.sunnt  to  a  subpoena,  and 
give  wliat  information  he  possesses.  The  opinions  of  the  state  coiirts  in  yiroa^- 
hurp  and  Pap  pas  are  typical  of  tlie  prevailing  vie^Y,  although  a  few  recent  cases 
sueli  as  C((  J  dwell,  have  recognized  and  given  efifoet  to  .some  f(jrm  of  constitutional 
newsuiau^s  privilege.  See  State  v.  Knops,  49  Wis.  2d  C4T,  183  N.  W.  2d  93  (1971) 
(dictum)  I'Alioto  v.  Gowlcfi  Gonnnunicatiov,  Inc.,  C.  A.  52150  (ND  Cal.  3009)  ; 
fh  re  Grand  Jury  Wttne-'^fieii.  322  F.  «iipp.  573  (ND  Cal.  1070)  ;  People  v.  Dolirn, 
Cnm.  N'o.  O0-3S0S  (Cook  County,  111.,  Cir.  Ct.  1970). 

'J'he  )>rovailing  constitutional  view  of  the  newsman's  privilege  is  very  much 
•.^ub^'jtcd  in  the  ancient,  role  of  the  grand  jury  which  has  tlie  dual  function  of  <le- 
termiug  if  there  is.  proable  cause  to  believe  that  a  orime  has  beoTi  eounnitted  ami 
nf  ])ro  tec  ting  citizens  agniiist  ini  founded  erimin^l  prosecutions.^''  Grnnd  jury 
proceedings  are  con sti I uti anally  mnn dated  for  the  institution  of  federal  criminal 
prosceutifuis  for  capital  or  otber  serious  crimes,  and  "its  constitutional  i^roroga- 
Hvos  are  rooted  in  long  centuries  of  Anglo-American  history."  lla)})iah  v.  Larehc, 
3(13  V.S.  420.  489  (1000)  (Frankfurter.  J.,  concurring).  The  Fifth  Aniendnient 
])r()vides  that  "No  person  shall  ho  held  to  answer  for  a  capital,  or  otherwise  in- 
famous crime,  unless  on  a  prosGutment  or  indictment  of  a  Grand  .Tury."-^  Tin; 
adoption  of  the  grand  jury  'Mn  onr"Constitntion  as  the  sole  method  of  ])roforriug 
charges  in  serious  criminal  eases  .'^l^ows  the  high  pi  nee  it  held  as  an  instrument  of 


"■^ ^'Hl.storically,  Itlio  grand  juryl-has  hoen  regarded  as  a  primary  security  to  tbo  In- 
nocpTit  a^'ainst  Iiasly,  malicious  and  oppressive  persecution  :  it  serves  tbe  invaluable  func- 
tion In  onr  society  of  standing  between  tlie  accuser  and  the  accused  ...  to  tletormlnft 
•  whether  a  charge  Is  founrlod  upon  reason  or  was  dictated  by  an  Intimidating  power  or  by 
mallco  and  personal  ill  will.*'  Wood  v.  Georgia,  370  U.S.  375,  300  (1002)  (footnote  omitted). 

=*  Tt  has  been  lield  tbat  "Infamous"  punialiments  include  confinement  at  hard  labor. 
^Uviicd  Sitatcs  v.  MorelnrnU2^S  U.S.  433  (1022)  ;  Incarceration  In  a  penitentiary,  Mnclcin  v. 
Unilcd  StdtCft,  Jl7  XJ:S,  34S  (18S6)  ;  and  imprisonment  for  more  tlian  a  yQnv,  Bar7ct?ian  v. 
Saufor'd.  162  F.  2d  592  (CA5).  cert,  denied,  3.32  U.S.  816  (1947).  Fed.  Rule  Crim.  Proc.  7<a) 
has  codified  these  holdings:  "An  olTense  wlilcli  may  he  punished  by  death  shall  he  prose- 
cuted hv  Indictment.  An  offense  which  may  be  punished' by  Imprisonment  for  a  term  ex- 
conding*  one  year  or  at  hard  labor  shall  be  prosecuted  by  indictment,  or  If  Indictment  is 
wnlvod.  It  may  be  prosecuted  by  Information.  Any  other  offense  may ^be  prosecuted  by  indict- 
ment or  by  information." 
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jU.slia».""  (;o.y/vl/(>  V.  UniU'd  SUtfe-^,  :m  U.8.  SrAK  S{}2  (1000).  AKhougli  .s-lnio  sy.s- 
iciii.s  ui;  crimiiKiI  iiroceiluro  lUrrcr  |L;i-L'jn.l.v  iiiiioiig  thuinyulvcs,.  tlio  grand  jury  is 
xiinilariy  j,^iiMnin(i.»uil  by  uiiiny  .state  cuii.sLitiiliuus  and  plays  an  iiuporlaiit  rolo 
in  .fair  and  L'iTectivu  law  (iiUorcfJuiL.x  hi  thd  ovorwiiohning  majority  ol*  Uio 
8lat:o.s/'  Bt'can.SL'  its  Cask  is  to  imiuiro  into  (,lu»  uxistonco  of  i)os.siliio  (.'riiniiial 
conduct:  and  to  rut  urn  only  woU-fonnuud  indictnionts,  its  invostigativo  iJo\\-L'rs 
aru  iicce.ssarily  l>j-oad.  "St.  i.s  a  grand  inunust,  a  body  wiih  i»oux»r.s  uf  invc.stigaf.ioa 
and  hKiidsition,  the  .scope  oi'  whose  intpiiries  is  not  to  be  liniii.ed  narrowl.\  by 
quest! f)ns  of  propriety  or  forecasts- of  tbe  proljuble  result  ot;  the  investigation,  or 
by  iton^jts  wUetUer  :iny  partienbir  individual  wiil  b^*  found  l)roperIy  vSubjcct  to  at?, 
accusjition  of  crime."  Bl:':ir  v.  Wiitvd  Stalctf,  20U  U.8.  273,  282  (1019).  HiMice  the 
grand  jury's  authority  t.o  subpoena  witnesses  is  not  only  historic,  id,  at  2T0-2S1, 
but  essrGutial  to  ils  ta«k.  AUhi)\igh  the  powers  ot*  the  grajid  jury  are  not  uidiuiited 
and  are  subject  to  tiie  su])crvisloii  of  :i  judge,  the  long  standing  principle  that 
"the  i-^ublie  lias  a  right  to  every  inan's  evidence,"  except  t!or  those  p.crson.s  pro- 
tected l)y  a  constitutional  common  law,  or  statutory  privilege,  VnHiul  States  v. 
8ri/a)t,  330  U.S.  323,  331  (lOOU)  ;  Blackmcr  v.  United  Stafca,  284  U.S.  '121,  438 
(1032)  ;  8  J.  Wiguiore,  Evidence  §2102  (iMcNjiughton  rev.  1001).  is  particularly 
applicable  to  grand  jury  pr(>ci»edings.-'*' 

A  number  of  States  have  provided  ndwsnieu  a  statutory  privilege  of  vn.rying 
brcjidtli,"'  but  the  iJiajority .  liave  not  done  so,  and  none  has  been  provided  by 
federal  statute.^"'  Uatii  now  the  only  testimonial  ])rivilege  i*or  iniollicial  witnesses 
that  is  rooted  in  the  Federal  Constitution  is  the  First  Amendment  privilege 
against  compelled  self-incrinUnation.  We  are  asked  to  create  another  by  inter- 
preting the  First  Amendment  to  grant  newsmen  a  testin'.onial  privilege  that  other 
citizens  do  not  enjoy.  This  we  decline  to  (*o.""  Fair  and  eilective  law  enforcement 

^  Although  Indictment  by  grand  jury  Isj  not  part  of  the  due  process  of  law  guaranteed  to 
State  criminal  defendants  by  the  Fourteenth  Amendment,  Hurtado  v.  Caiiiornia^  110  U.S. 
51U  (1S84)>  a  receut  study  reveals  that  32  States  require  that  certain  kinds  of  criminal 
pro-secutlons  be  Initiated  by  Indictment.  Spain,  The  Grand  Jury,  Past  and  Present:  A  Sur- 
vey, 1  Am.  Crim.  L.Q.  119,  12Gr-142  (1964).  In  the  18  States  In  which  the  proaecutor  may 
proceed  by  Information,  tlie  grand  jury  is  retained  a  .  an  alternative  meaus  of  Invoking  the 
criminal  process  and  as  an  Investigative  tool.  /bid. 
Jeremy  Bentham  vividly  Illustrated  this  maxim  : 

"Are  men  of  the  first  rank  and  consideration,  are  men  high  In  oflice,  men  whose  time  Is 
not  iess  valuable  to  the  public  than  to  themselves — are  such  men  to  be  forced  to  quit  their 
busine.s.s,  thoir  functions,  and  what  is  more  than  all.  their  jrtesisure,  at  the  beeU  of  every 
Idle  or  malicious  adversary,  to  dance  attendance  upon  every  petty  cau.se?  Yes,  as  far  as  It  Is 
uecessarj- — they  and  everybody  !  .  .  .  Y^ere  the  Prince  of  Wales,  the  Arehblshop  of  Canter- 
bury, and  the  Lord  High  ChanceHor  to  be  passing  by  In  the  same  coach  while  a  chlniuey- 
.sweeper  and  a  barrow-woman  were  lU  dispute  about  a  halfpennyworth  of  apples,  and  the 
ehliuney-sweeper  or  the  barrow-woman  were  to  think  proper  to  call  upon  thom  for  their 
evidence,  could  they  refuse  It?  No,  most  certainly.."  4  The  Works  of  Jeremy  Bentham  320 
(Bowrlnp  ed.  lS-13). 

In  United  States  v.  Z?«rr,  25  F.  Cas.  30,  34  (Cir.  Ct.  D.  Va.  1807)  (No.  14,692d),  Chief 
Justice  Marshall,  sitting  on  Circuit,  opined  that  In  proper  circumstances  a  subpoena  could 
be  Issued  to  the  President  of  the  United  States. 

^  Thus  far,  17  States  have  provided  some  type  of  statutory  protection  to  a  newsman's 
confidential  sources  : 

Ala.  Code  Recompiled  Tit.  7,  §  370  (1900)  ;  Alaska  Stat.  §  09.25.150  (1967,  1970  Cum. 
Supp.)  ;  Ariz.  Rev.  Stat.  Ann.  §  12-2237  (1909  Supp.)  ;  Ark.  Stat.  Ann.  §  43-917  (1904)  ; 
Cal.  Evid.  Code  Ann.  §  1070  (West  1906)  ;  Ind.  Ann.  Stat.  §  2-1733  (106S)  ;  Ky.  Rev.  Stat. 
8  421.100  (1069)  ;  La.  Rev.  Stat.  §  45:1451-54  (1970  Cum.  Supp.)  ;  Md.  Ann.  Code  Art. 
35,  §  2  (1971)  ;  Mich.  Stat.  Ann.  §  2S.945(1)  (1054)  ;  Mont.  Rev.  Codes  Ann,  Tit.  93,  cli. 
601-2  (1964)  ;  Nev.  Rev.  Stat.  §  48.087  (1969)  ;  N.J.  Stat.  Ann.  Tit.  2A  ch.  84/a,  S§  21,  29 
(Supp.  1969)  ;  N.M.  Stat.  Ann.  5  20-1-12.1  (1053,  1967  Rev.)  ;  N.X.  Civ.  Rights  Law  §  79-h 
(McKInney  1970)  ;  Ohio  Rev.  Code  Ann.  §  2739.12  (1953)  ;  Pa.  Stat.  Ann.  Tit.  2S,  S  330 
(1059,  1970  Cum.  Supp.). 

^  Such  legislation  has  been  Introduced,  however.  See,  e.g.,  S,  1311,  S.  3552,  01st  Cong., 
2a  Sess.  (1970)  ;  H.B.  16328»  H.R.  10704,  91st  Cong.,  2d  Sess.  (1970)  ;  S.  1S51,  SSth  Cong., 
1st  Sess.  (1963)  ;  PI.R.  8519,  H.R.  7787,  88th  Cong.,  1st  Sess.  (1963)  ;  S.  965,  86th  Cong., 
1st  Sesp.  (1959)  ;  H.R.  355,  86th  Cong.,  1st  Sess.  (1959).  For  a  general  analysis  of  proposed 
congressional  legislation,  see  Staff  ot  Senate  Committee  on  the  Judiciary,  S9th  Cong.,  2d 
Sess.,  The  Newsman's  Privilege  (Comm.  Print  19GG). 

^  The  creation  of  new  testimonial  privileges  has  been  met  with  disfavor  by  commentators 
since  such  privileges  obstruct  the  search  for  truth.  Wlgmore  condemns  such  privileges  as 
*'so  many  aerogatlons  from  a  positive  ceneral  rule  [that  everyone  Is  obligated  to  testify 
when  properly  summouedl"  and  as  *'obsc?.cle[s3  to  the  administration  of  justice."  8  Wlg- 
more, On  Evidence,  §2192  (McNaugliton  rev.  1901).  His  criticism  that  "all  privileges  of 
exemption  from  t/ita  general  duty  are  cxeeptxonal  and  are  therefore  to  be  discountenanced," 
id.y  at  §2192,  p.  73  (emphasis  in  original)  has  been  frequently  echoed.  Morctn,  '-Fore- 
ward,"  Model  Code  of  Evidence  22-30  (1942)  ;  Chafee,  Government  and  Mass  CfviJimunlea- 
tlons  496-497  (1947)  ;  ABA  Committee  on  Improvements  In  the  Law  of  Evidenre,  Report, 
G3  A.B.A.  Reports  595  -1038)  ;  McCormlck.  On  Evidence  159  (1972)  ;  Chafee.  'TrlvileRCd 
Communications:  Is  Justice  Served  or  ObstrL'cted  by  Closing  the  Doctors  Ivibuth  on  the 
Witness  Stand?,"  52  Yale  L.J.  607  (1943;  Ladd,  "Privileges,"  1969  Law  and  the  Social 
Order  555,  556  (1969)  ;  58  Am.  Jur.,  Witnesses  §  546  (1948)  ;  97  C.J.S.,  Witnesses  §259 
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niiiied  at  providing  security  for  the  person  and  ])ropert.v  of  the  individual  i.s  n 
fundamental  fnnetion  of  government,  and  the  grand  jury  plays  nn  important, 
i:<)n.s! ilutiunally  mandated  role  in  this  proco-ss.  On  the  n-cords  now  h(,»fori'  u>;.  w'v 
perec'ive  no  basis  for  holding  that  the  i.jblie  interest  in  law  enforcement  and  in 
ensuring  effeelive  grand  jury  i)raceedings  is  insulKcient  to  override  the  conse- 
quential, but  uncertain,  burden  on  news  gathering  which  is  said  to  result  from 
insisting  that  reporters,  liUo  other  citizens,  respond  to  relevant  questions  put  to 
them  in  the  course  of  a  valid  grand  jury  investigation  or  criminal  trial. 

This  conclusion  itself  involves  no  restraint  on  what  newspapers  nniy  publiMi 
or  on  tlie  typo  of  (luality  of  infornuitioii  reporters  niuy  sock  ro  ac(iuire,  u<»r  d<»os 
it  threaten  the  vast  bulk  of  confidential  reJatioui^hips  botween  reporters  and  their 
sources.  Grand  jm-ies  address  themselves  to  the  issues  of  whether  crimes  have 
been  committed  and  who  committed  them,  nly  where  news  sources  theniselves 
arc  imiilicated  in  crime  or  pos.-icss  information  relevant  to  the  grand  jury's  task 
ne(;d  they  or'  the  rejwrtiu-  l>e  concerned  about  grand  jury  subpoenas.  Nothing 
))ef()re  us  indicates  that  a  large  nund)cr  or  percentage  of  all  eoutid(?ntiai  nows 
sources  fail  into  cillier  category  and  would  in  any  way  he  deterred  by  our  hold- 
ing til  at  the  Constitution  does  not,  as  it  never  has,  exenij)t  the  nowsnmn  from 
l>erforming  the  citi'/en's  normal  duty  of  appenring  and  fnniisiiing  information 
relevant  to  the  grand  jury's  task. 

Tlie  preference  for  anonymity  of  those  confidential  informants  involved  in  ac- 
tual criminal  condiict  is  presumably  a  product  of  their  desire  to  escape  criminal 
IM-o.secution,  and  this  [> reference,  while  understundable>  is  hardly  deserving  of 
constitutional  protection.  It  would  be  frivolous  to  assert— and  no  one  does  in 
these  cases — that  the  First  Amendment,  in  the  interest  of  securing  news  or  other- 
wise, confers' a  license  on  either  tlie  reporter  or  his  news  .<?ources  to  violate  other* 
wise  valid  criminal  laws.  Although  stealing  documents  or  private  wiretapping 
could  provide  new.sworthy  infonnation,  neither  reporter  nor  source  is  immune 
from  conviction  for  such  conduct,  whatever  the  impact  on  the  flow  of  news. 
Neither  is  immune,  on  First  Amendment  grounds,  from  te.stifying  against  the 
other,  before  the  grand  jury  or  at  a  criminal  trial.  The  Amondnieut  docs  not 
reach  so  far  ns  to  override  tlie  interest  of  the  public  in  ensuring  that  neither  re- 
porter nor  source  is  invading  liie  rights  of  other  citizens  though  reprehensible 
conduct  forbidden  to  all  other  persons.  To  assert  the  contrary  proposition 

•'is  to  answer  it.  since  it  involves  in  its  very  statement  the  cnntenticm  that 
the  freedom  of  the  press  is  a  freedom  to  do  wrong  with  impunity,  and  implies 
the  right  to  frustrate  and  defeat  the  dfsclmrge  of  those  governmental  duties 
upon  the  perforniauce  of  which  the  freedom  of  all,  including  that  of  the 
press,  depends.  .  .  ,  It  suffices  to  say  that,  however  complete  is  the  right  of  . 
the  press  to  state  public  things  and  discuss  them,  that  right,  as  every  otlier 
right  enjoyed  in  human  society,  is  subject  to  the  restraints  which  separate 
right  from  wrong-doing."  Toledo  l^excspaper  Go.  \.  United  States,  247  U.S. 
402,  4l9--i20  (1918)."* 
.Thus,  we  cannot  seriously  entertain  the  notion  that  the  First  Amendment 
protects  a  newsman's  agreement  to  conceal  the  criminal  conduct  of  his  source, 
or  evidence  thereof,  on  the  theory  that  it  is  better  to  write  about  crime  than 
to  do  something  about  it.  Insofar  as  any  reporter  in  these  eases  undertook  not 
to  reveal  or  testify  about  the  crime  he  witnessed,  his  claim  of  privilege  under 
the  First  Amendment  presents  no  substantial  question.  The  crimes  of  news 
sources  are  no  less  reprehensible  and  threatening  to  the  public  interest  when 
witnessed  by  a  reporter  than  when  they  are  not. 

Tliere  remain  those  situations  where, a  source  is  not  engaged  in  criminal 
conduct  but  has  information  suggesting  illegal  conduct  by  others.  Newsmen 
frequently  receive  information  from  such  sources  pursuant  to  a  tacit  or  express 
agreement  to  withhold  the  source's  name  and  suppress  any  information  that 


fl957)  ;  McMann  v.  Securities  and  Exchange  Gominission,  87  F.  2d  377,  378  (CA2  198S) 
(L.  Hana.  J.).  Neither  the  ALI's  Model  Code  of  Evidence  (1942).  the  National  Conference 
of  Commissioners  on  Uniform  State  Laws*  Uniform  Rules  of  Evidence  (1953).  nor  the 
Proposed  Rules  of  Evidence  for  the  United  States  Courts  and  Magistrates  (rev.  ed.  1971) 
have  Included  a  newsman's  privilege. 

80  The  holding  In  thla  case  Involved  a  construction  of  the  Contempt  Act  of  1831»  4  Stat. 
487,  which  permitted  summary  trial  of  contempts  *'so  near  [to  the  court]  as  to  obstruct  the 
administration  of  justice,"  The  Court  held  that  the  Act  required  only  that  the  conduct  have 
a  "direct  tendency  to  prevent  and  obstruct  the  discharge  of  judicial  duty."  247  U.S..  at  419. 
This  view  was  overruled  and  the  Act  given  a  much  narrower  reading  In  }fye  v.  United  Statcsj 
813  U.S.  33,  47-52  (1941).  See  Bloom  v.  IllinoiSs  391  U.S.  194,  205-206  (1968). 
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the  .source  wishes  not  iniblished.  Siich  infoniinnls  preyiiiiinbly  desire  nrioiKviiiity 
ill  order  (o  avoid  heing  eiitiiiigled  ns  a  witne.ss  in  u  eriinixjal  trial  or  grand 
jury  investiKMtioii.  'J'lit'y  may  Te/.T  that  disolosiiro  will  (invat(?n  Uieir  j.nl)  .sc- 
c\irity  ov  peryunal  yiiCety  or  that  it  will  sinii>l.v  n»iiult  in  dishonor  or 
end>arrassnient. 

'J'he  argmncnt  that  the  How  of  news  will  be  diminished  by  compelling  report (m*s 
to  aid  41m  grand  jury  in  n  criminal  invo.stigation  is  not  irrational,  nor  are  the 
reeords  before  ns  .silent  on  the  matter.  I?ut  we  renmiri  unclear  how  often  and 
to  what  extent  informers  are  aetwally  deterred  from  furnishing  infornuilion  when 
iiewsmon  are  forced  to  testify  before  a  grand  jury.  The  available  datn  indieales 
that  some  new.smen  rely  a  great  deal  on  confidential  .sources  and  Uiat  some  in- 
fornmnts  are  pa.rticnhirly  sensitive  to  the  threat,  of  (^.x'posure  and  may  be  silenced 
if  it  is  Iield  by  this  Court  that,  ordinarily,  newsmen  must  testify  pui-.snant  tn  .sub- 
poona.s','^'  but  the  evideiure  fails  to  demonstrate  thai  there  would  be  a  significant 
constriction  of  the  llow  of  new.s  to  the  public  if  this  Court  reaHirms  the  prior 
eonnnon  hiw  and  constitutional  rule  regarding  the  testimonial  obligation.s  of 
newsmen.  Estimates  of  the  inhibiting  effect  of  such  snl^poenas  on  the  will  bigness 
of  informants  to  make  disclosures  to  newsmen  are  widely  divergent  a  ad  to  a 
great  extent  specuUUive.'"  It  would  be  diincult  to  canvass  the  views  of  tlie  infor- 
niauts  themselves;  «\irveys  of  reporters  on  this  topic  are  chiefly  oiunions  of 
pre<ljct«]d  infornuint  behavior  and  must  be  viewed  in  the  light  of  the  profes- 
sional seJf-interc.st  of  the  interviewees.''"  Keliance  by  the  press  on  confidential 
informants  does  not  mean  that  all  such  sources  will  in  fact  dry  up  because  of 
tlie  later  possible  appearance  of  the  uewsmiti}^, before  a  grand  jury,  Tlie  refiorter 
may  liever  be  called  and  if  he  objects  to  testifying,  the  prosecution  may  not  insist. 
Also,  the  relationship  of  many  informaiit.s  to  the  pre.ss  is  a  symbiotic  one  which 
is  imlikely  to  be  greatly  inhibited  by  the  threat  of  sultpoena  :  quite  often,  sucli 
iuforuiants  are  members  of  a  minority  political  or  cultural  group  wliich  relies 
heavily  on  the  metlia  to  propagate  its  view.s,  publieine  it.s  aims,  and  nmgnify  its 
exposure  to  the  public.  Moreover,  grand  juries  characteristically  contUiet  secret 
proceedings,  and  law  tniforcement  officers  are  themselves  experienced  in  dealing 
with  informers  and  have  their  own  methods  for  i)rotecting  them  without  inter- 
ference with  *  the  effective  administration  of  justice.  There  is  little  before  us 
indicating  tliat  informants  whose  interest  in  avoiding  exposureps  that  it  nmy 
threaten  job  security.  per.<?oual  safety,  or  peace  of  mind,  would  in  fact,  he  in  :i 
wor.se  position,  or  would  think  they  would  be.  if  they  risked  placing  tlieir  tru.st 
in  public  officials  as  well  as  reporters.  AVe  doubt  if  the  informer  wlm  prefers 
anonymity  but  is  sincerely  interested  in  furnishing  evidence  of  crime  will  alwa.v.s 
or  very  often  he  deterred  by  the  p respect  of  dealing  with  tho.se  public  authorities 
characteristically  charged  with  the  duty  to  protect  the  public  interest  as  well 
as  hi.s. 

Accepting  the  fact:,  however,  tliat  an  undetermined  number  of  informants  not 
themselves  Implicated  in  crime  will  nevertheless,  for  whatever  reason,  refuse, 
to  talk  to  newsmen  if  they  fear  identification  by  a  reporter  in  an  oflicinl  investi- 
gation, we  cannot  accept  the  argument  that  the  paldic  interest  in  possible  future 
news  about  crime  from  undisclosed,  unverified  sources  nnist  take  precedence 
over  the  public  interest  in  pursuing  and  prosecuting  those  crimes  reported  to 
the  press  by  informants  and  in  thus  deterring  the  commission  of  such  crimes  iu 
the  fiiture.  • 


'1  Respondent  Caldwell  attached  a  number  of  affidavits  from  prominent  newsmen  to  hia 
Initial  motion  to  quash  wlilch  detail  tlie  experiences  of  such  journalfsts  after  tliev  have  been 
subpoenaed.  U.,  at  22-61. 

^  Cf..  e.fj.^  the  results  of  a  fitudy  conducted  by  Guest  &  Stanzler,  which  appears  as  an 
ivppcndlx  to  tbelr  rtrtlclc.  "The  Constitutional  ArpuTnent  for  Newsmen  Concealh)?  their 
Sources,"  64  Nw.  U.  L.  Rev.  18,  57  (19G9).  A  number  of  editors;  of  daily  newspapers  of 
varying  circulation  were  asked  the  question,  "Excluding  one-  or  two-sentence  gossip  items, 
on  the  average  liow  many  stories  based  on  Information  received  In  confidence  are  published 
In  your  paper  each  .year?  Very  rouffh  estimate."  Answer.*?  varied  significantly  e.g.,  "Vir- 
tually Innumerable,"  Tucson  Dally  CItl7.en  (41.969  dally  clrc),  "Too  many  to  remember." 
Los  Angeles  Herald-Examiner  (718,221  dally  clrc),  "Occa.sslonally,"  Denver  Post  (252.084 
dally  circ),  "Rarely"  Clevehvnfl  Plain  Dealer  (370,490  daily  clrc).  "Very  rare,  some  poll- 
tics,"  Oregon  Journal  (146,403  dally  clrc).  This  study  did  not  purport  to  measure  the 
extent  of  deterrence  of  Informants  caused  by  subpoenas  to  the  press. 

S3  In  his  Press  Subpoenas  :  An  Empirical  and  Leeal  An/ilysl.s  6-12  (1971),  Prof.  I?lasl  dis- 
cusses these- methodological  problems.  Prof.  Blasl's  survey  found  that  slightly  more  than 
half  of  the  975  reporters  questioned  said  that  they  relied  on  regular  confidential  sources 
for  at  least  10%  of  their  stories,  irf.,  at  21.  Of  this  group  of  reporters,  only  8%  were  able 
to  say  with  some  certainty  that  their  profe.ssional  functlonlnp  had  been  adversely  affected 
b.y  the  threat. of  subpoena:  another  11%  were  not  certain  whether  or  not  they  hud  been 
adversely  affected;  Id.»  at  53.  * 
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Wv.  unit}  lir.st  tliJit  till'  pri\'il<Mru  (.'laiiiu'd  is  tlint  of  iho.  ri"i»oi-(iT,  not  Uiv  iii- 
fjiniiniif.  ami  (luil  ii'  }hv  uut^iovii'n.'S  in<l<iH*i/tK*/i(Iy  idoiiCir.v  tjic  itUnriujiMt.  ncillu'r 
Ills  own  rohiL'UiiH.'c  to  (cstit'y  nor  tlio  ohjuclioii  oT  tlui  iU'\vsin;\ii  wtMild  sh'u'ld 
hi  in  Troiu  jL^ratul  Jnr.v  iiMjiiiry,  wliat  i-^'in"  llio  inii)nL't;  on  tlie  How  ui'  news  or  on 
)jis  J'r;l.nrt»  n.surulnes.s  .SLM.Tet;  sonrco  ot*  jnroriU!iti(ni.  .More  iniiiortant.  it;  is 

ohvious  that,  aj;rot;:m»nt.s  conceal  inHn'mation  rolovant:  to  coinmission  of  criiiiL' 
Jiavo  vory  little  l:o  reconnniMul  t.liCMu  from  tlio  .standpoint:  of  pnhlir  i»oli(."y.  Mis* 
torically.  Iln»  connno.n  Iswv  recogni'/od  a  dnty  to  raisi;  the  "lino  ;iiid  cry'*  and  ropdrt: 
folonios  \ii  Mil*  antliorltics."'  Misprision  of  n  I'olony — that.  is.  tho  (.•oncealnu'iit,  ot:  a 
Colony  "which  n  man  Uiiou's  !)ut.  nover  asscntrnl  to  .  .  .  [sums  to  hocoiuoj- rillnM* 
principal  (u-  aecossovy,  "  A  i'diicUstono,  Coinnuuuaries.  c.  1).  tf^iw^s  tul.  1002). 
was  ot'toM  said  to  ho  a  comnion  law  cTinie.'''  The  tir.st  Congrijs.s  i)a.ssod  a  stalnto. 
1  Stnl..  IKi,  as  amended.  S'y  Shit.  I.I.M.  02  Hint.  (Wl,  wbicJi  is.sMll  in  eflec/.,  dc/hii/i.ic 
a  IV;deraI  crime  of  misin'ison  : 

••Who(?vei'.  haviULi;  Unowlod;;e  of  the  a  etna  I  commission  of  a  felony  eo^^iizahle 
hy  a  court,  ot!  th(»  \jiiilod  i^latos,  c(niceal.s  ;ind  dues  not;  ;i.s  yocni  ;is  possiliie 
ma  Ice  known  tlie  same  to  some  Jiid^'e  ov  other  person  in  civil  or  inilitarv 
nnthfu'ity  under  the  l;uited  States  shall  he  I'^uiUy  of  misprison]/'  IS 
U.S.C.  S  4.'''^ 

It  is  apparent  i'roui  this  statiUe,  ns  well  as  from  onr  history  and  that  of  Kn^jrhmd. 
Ilia,  concealment  of  crime  and  agroeiaeiils  to  do  so  are  not  looked  ni)on  witli 
favor.  Sneh  eomhict  deserves  no  encomium,  unci  we  deeline  now  to  afford  it 
First  Amendment:  proleetiun  by  denigatiaj^  the  duty  of  a  citiz(Mi  whether  roj^orter 
or  informer,  to  respond  to  grand  jury  subpoena  and  answer  relevant  questJons 
put:  to  liini. 

Of  course,  the  press  has  the  right  to  abide  by  its  agreejiient  not  to  iJublish  nil 
the  information  it  has,  but  the  I'ii^ht  to  withhold  news  is  not -efiuivalent  Vo  ;i 
First  Anieiidmcnt  exemption  from  tlic  lirclinary  duty  of  all  other  citizens  to 
furnish  relevant  inforuiatioii  to  a  graucl  jury  performing  an  important  public 
function.  Private  restraints  on  the  iJow  of  inforniation  arc  not  so  favored  hy  the 
First  Amend /n cut  that  tiioy  override  ali  other  piibHe  interests.  As  .Tnstiec  lilack 
declared  in  another  context,  ''Freedom  of  tbe  Press  from  governmental  inter- 
ference under  the  First  Amend  men  t  does  not  sanction  rei)ression  of  that  freedom 
hy  private  interests/'  Associated  Press  v.  Lhutcd  States,  'S2(j  U.S.  1,  liO  (1045). 
^Ninlher  are  we  now  convinced  that  ii  v.ii'tually  inipeneirable  constitutional 
Shield,  licynnd  lc.i;islative  or  judicial  control,  should  he  forged  to  protect  n 
private  system  of 'informers  operated  by  the  press  to  report  on  criminal  conduct, 
a  system  that  would  he  unaccountable  to  the  public,  would  i)Ose  a  threat  to  the 
citizen's  justifiable  c\*i)ectations  of  i)rivacy,  and  would  criually  protect  well- 
uitentioned  informants  nnd  tUosc  who  for  pay  or  otherwise  betray  their  trust  to 
their  employer  or  associates.  The  public  through  its  elected' and  appointed  law 
cuforecment  ollicors  regularly  utilizes  informers,  and  in  proper  circumstances 
may  assert  a  i>rivilege  against  disclosing  the  identity  of  these  informers.  Kut:— 
'  "The  purpose  of  "the  privilege  is  the  furtherance  and  protection  of  the  public 
interest  in  effective  law  enforeement.  Tbe  privilege  rccognJzes  the  obliga- 
tion of  citizens  to  eoninuinicate  their  knowledge  of  the  commission  of  crimes 
to  law-enforcement  oHieials  and,  by  preserving  their  anonymity,  encourages 
them  to  perform  thnt  obligation."  Boviaro  v.  United  States,  353  U.S.  03,  50 

Suc^l^informcrs  enjov  no  constitutional  protection.  Tlieir  testimony  is  avail- 
lo  the  pulylic'whon  desired  hy  grand  juries  or  at  criminal  trials;  their 
identity  cannot  be  aoncoaled  from  the  defendant  when  it  is  critical  to  his  case. 
Rnviaro-v.  Unitcu  .<<tatcs,  .W})ra,  at  00-01,  02:  UcCra])  v.  ni\no\s,  3S6  U.S.  300, 
310  (1007)  :  ^mlth  v.  Ullnois,  390  U.S.  120,  131  (lO(JS)  ;  Alford  v.  United  Stales, 


Soe  Statute  of  Westminister  tlio  Fir.^t,  3  l-^flw.  T,  c.  IX,  at  43  (1275)  :  Statute  of  Win- 
chester. 13  Bdw.  I,  c.  VI.  at  114-115  (12S5  :  Slieritts  Act  of  ISST.  50  &  51  Vict.,  c.  oj), 
§S(t?:  4  niJU'Ustonu  Commentaries,  c.  'il.  «20:i-*2n5  ( Wis       1002);  2  IIold^NVortU. 


rd!i7.e!)rook  ^Fispriston  of  Felony — Shntlow  or  Phantom?,  S  Am.  J.  Legal  Hist.  189  (19Ci). 
Sec  also  Act  5  and  G  Edw.  VI,  c.  11  (ir»12). 

iMThis  statute  has  been  con.strued,  however,  to  require  both  knowledge  of  a  crime  ancl 
some  nmrmntlve  act  of  concenlment  or  participation.  Bra^fon  \- ^^^^t<id plates,  l^  V'.  2d  795 
(CAIO  1934)  :  UnitGd  States  V.  Farrar,  38  F.  2(1  5155,  516  Mass.  1^^30)  afT'd  on  other 
grounds,  2S1  U.S.  013  (1930)  ;  United  States  v.  Normons  391  F  2(I  212  (dA6  1068).  cert, 
denied.  ^90  U.S.  1014  (1968)  ;  I/r^nccj/  v.  United  S.tates,  356  F,  2d  407  CA9).  cert,  denied, 
385  U.S  922  (1966)?  Cf.  Marbury  y,  BrooJc8,  7  Wheat  556,  575  (1822)  (Marshall,  C.  J.). 
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*JS2  U.S,  087.  (1931).  Clfnrly.  tills  system  is  not  impervious  to  control  by  the 
jiuHcittry  ami  tlio  Uocision  wlietlier  ta  \iitmask  an  intuniier  or  t(»  eontiiiiit*  to 
pn»rit  by  liis  ?»iniiiyujity  is  in  public,  not  privjite,  han<ts.  We  think  that  it  should 
renmiri  ihvv  umi  tli.it  pulilic  nuthorities*  «huul<i  ret:i in  the  options  of  eilher 
insisting  en  un"  infonuer's  testinu^ny  relevimt  to  the  prosenition  of  crhne  <ir  of 
seekinj?  tho  U'i»»lit  of  further  inftmnation  tlint  his  exposure  uiislit  prevent. 

We  are  juhtionislied  that  refusal  lo  pntvide  a  First  Amenvhnent  reporter's 
I>rivih»pre  will  iiiulerniiiie  the  frewloiii  of  the  press  to  collect  and  disseinlnate 
news.  l?nt  this  it  not  the  lesson  history  tenches  us.  A.s  noted  i)revionsiy,  the 
coiumon  hnv  ivci>jL;niml  no  .sucli  j^rivilege,  and  the  Gonsrituti(aniI  argument  was 
n<jf  even  asserted  until  lOoS.  From  the  heginuiiig  of  <»\ir  count r>*  tlie  press  hns 
oi>erated  without  constitutional  protection  for  pre.ss  infornmnts.  and  the  i>ress 
has  nourished.  The  exist inir  con.vtitntional  rules  have  nr>t  been  a  .«erioUs  obstacle 
to  either  the  development  or  retention  of  confidential  news  sources  by  the 
press.'* 

It  is  .vtaUl  that  currently  press  subijoenas  have  nuiltiplifed,"  that  mutual  dis- 
trust and  tension  between  pre.ss  and  officialdom  have  increased,  that  rei»ortiug 
stales  have  ehfinired,  and  tliat  there  is  now  move  need  for  <'ontIdential  .sources, 
imrtietdavly  where  the  press  seeks  news  about  minority  cultural  and  political 
^rroiips  ar  dis.sident  orpranUations  suspicious  of  the  law  nnd  public  oificials. 
Th«»se  deveIopiiK»nt.s»  even  if  true,  arc  treacherous  f?rounds  for  a  far- reaching 
interr)retatii>n  of  the  First  Amendment  fastening  a  nationwide  rule  on  courts, 
^rnnd  juries,  and  prosecuting?  officials  everywhere.  The  obligation  to  testify 
in  restJons(»  to  grand  jury  subp*ienas  will  not  threaten  these  sources  not  involved 
with  criminal  conduct  and  without  information  relevant  to  j^rand  jury  in- 
vestigations, nhd  we  cannot  hold  that  the  Constitution  places  the  sources  in 
th'^se  two  categories  either  above  the  law  or  beyond  its  reach. 

The  arguraent  for  such  a  constitutional  privilege  rests  heavily  on  those  cases 
holding  that  the  infrhigement  of  protected  First  Amendment  rights  must  be  no 
broader  than  necessary  to  achieve  a  permissible  governmental  purpose,  see  cases 
cited  at  n.  19.  We  rti  not  deal,  however,  with  a  governmental  Institution  that  has 
abused  its  proper  function,  as  a  legislative  committee  does  when  it  "expose fs]  for 
the  sake  of  exposure,*'  Watkins  v.  United  States,  354  U.S.  178,  200  (1J>57).  Nothing 
in  the  record  indicates  that  these  grand  juries  were  "prob[ing]  at  will  and  with- 
out  relation  to  existing  need."  DeGrcfjory  v.  Attorney  General  of  Neto  Hampshire, 
383  U.S.  825,  82f)  (1006).  Also,  there  is  no  attempt  here  by  the  grand  juries  to 
invade  protected  First  Amendment  rights  by  forcing  wholesale  disclosure  of 
names  and  organizational  affiliations  for  a  purpose  which  is  not  germane  to  the 
determination  of  whether  crime  has  been  committed,  cf,  NAACP  v.  Alabama,  357 
U.S.  449  (195S)  ;  NAACP  v.  Button,  371  U.S.  415  (1963)  ;  Bates  v.  Little  Rock, 
361  U,S.  516  (lS60n  and  the  characteristic  secrecy  of  grand  jury  proceedings  is  a 
further  protection  against  the  undue  invasion  of  such  rights.  See  Fed.  Rule  Crim. 
Proc,  6(e).  The  investigative  power  of  the  grand  jury  is  necessarily  broad  if  its 
public  responsibiUty  is  to  be  adequately  discharged,  Gostello  v.  United  States,  350 
U.S.  359,364  (1956), 

The  retiuireiuents  of  those  cases,  see  n.  18.  supra,  which  hold  that  a  State's  in- 
terest must  be  "compelling''  or  "paramount*'  to  justify  even  an  indirect  burden  on 
First  Amendment  rights,  are  also  met  here.  As  we  have  indicated,  the  investiga- 
tion of  crime  by  the  grand  jury  implements  a  fundamental  governmental  role  of 
securing  the  safety  of  the  person  and  property  of  the  citizen,  and  it  appears  to  us 
that  calling  reporters  to  give  testimony  in  the  manner  and  for  the  reasons  that 
other  citizens  are  called  "bears  a  reasonable  relationship  to  the  achievement  of 
the  governmental  purpose  asserted  as  its  justification,"  Bates  v.  Little  JtocJc, 
supra t  at  52.5,  If  the  test  is  that  the  Government  "convincingly  show  a  substantial 
relation  between  the  information  sought  and  a  subject  of  overriding  and  com- 
pelling  state  interest/'  Gibson  v,  Fhrida  Irwestigation  Committee,  372  U.S.  439, 
546  (1903),  it  is  quite  apparent  (1)  that  the  State  has  the  necessary  interest  in 
extirpating  the  traffic  in  illegal  drugs,  in  forestalling  assassination  attempts  on 
the  President,  and  in  preventing  the  community  from  being  disrupted  by  violent 

» Though  the  constitutional  argument  for  a  newsman*s  privilege  has  been  put  forward 
very  recently,  newsmen  have  contended  for  a  number  of  years  tliat  such  a  priTllege  Traa 
desirable.  Sec.  e.ff.,  Ziehen  tH  Rifnikcr,  Editor  nnd  Publisher  3fi-37  (Sept  1.  1034)  ;  Bird  & 
Mervin,  The  Newspaper  and  Society  567  (1042).  The  first  newsman's  privilese  statute  was 
enacted  by  Maryland  in  1806.  and  currently  Is  codified  as  Md.  Ann.  Code  Art.  35.  §  2  (1071). 

MA  list  of  recent  subpoenas  to  the  news  media  is  contained  In  the  appendix  to  the  brief 
of  amicus  New  York  Times  in  No.  70-57. 
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disorders  endangering  both  persons  and  property;  and  (2)  that,  based  on  the 
stories  Branzburg  and  Caldwell  wrote  and  Pappas'  admitted  conduct,  the  grand 
jury  called  these  reporters  as  they  would  others — because  it  was  likely  that  they 
could  supply  information  to  help  the  Government  determine  whether  illegal  con- 
duct had  occurred  and,  if  it  had,  whether  there  was  sufficient  evidence  to  return 
an  indictment. 

Similar  considerations  dispose  of  the  reporters'  claims  that  preliminary  to  re 
quiring  their  grand  jury  api)ea ranee,  the  State  must  show  that  a  crime  has  been 
committed  and  that  they  possess  relevant  inforimition  not  available  from  other 
sources,  far  only  the  grand  Jury  itself  can  make  this  determination.  The  role  of 
the  grand  jury  as  an  important  instrument  of  effective  law  enforcement  m»c^s- 
sarily  Includes  an  investigatory  function  with  respect  to  determining  whether  a 
crime  has  been  committed  and  who  committed  it  To  this  end  it  must  call  wit- 
nesses, in  the  manner  best  suited  to  perform  its  taslc.  *"When  the  grand  Jury  is 
performing  its  investigatory  function  into  a  general  problem  area,  .  .  .  society's 
interest  is  best  served  by  a  thorough  and  extensive  investigation,'*  Wood  v. 
Georgia,  370  U.S.  375,  392  (1962).  A  grand  jury  investigation  not  fully  car- 
ried out  until  every  available  clue  has  been  riin  down  and  all  witnesses  ex- 
amined  in  every  proper  way  to  find  if  a  crime  has-been  committed."  United 
States  V.  Stone,  429  F.  2d  138,  140  (CA2  1970).  Such  an  investi^jation  may  be 
triggered  by  tips,  rumors,  evidence  proferred  by  the  prosecutor,  or  the  personal 
knowledge  of  the  grand  jurors.  Costello  v.  Vniicd  StatCJi,  supra,  at  362,  It  is 
only  after  the  grand  jury  has  examined  the  evidrnce  that  a  determinntion  of 
whether  the  proceeding  will  result  in  an  indiotnieiit  c-an  be  made : 

**It  is  impossible  to  conceive  that  in  such  oases  the  examination  of  witnesses 
must  be  stopped  until  a  basis  is  laid  by  an  indictment  formally  preferred, 
when  the  very  object  of  the  examiiTatlon  is  to  ascertain  who  will  be  in- 
dicted." ime  v.  TIcnkel,  201  U.S.  43,  65  (1906).  ' 
See  also  Hendricks  v.  United  States,  223  U.S.  178  (1912) ;  Blair  v.  United  Statrs, 
supra,  at  282-283.  We  see  no  reason  to  hold  that  these  reporteo-s,  anv  more  thnn 
other  citizens,  should  he  excused  from  furnishing  information  that  may  help  the 
grand  jury  in  arriving  at  its  initial  determinations. 

The  privilege  claimed  he>re  is  conditional,  not  absolute ;  given  the  suggested 
preliminary  showings  and  compelling:  need,  the  rei.>orter  would  be  required  to 
testify.  Presumably,  such  a  rule  would  reduce  the  instances  in  which  reporters 
could  be  j-equired  to  appear,  but  predicting  in  advance  when  and  in  what  circum- 
stances they  couid  be  compelled  to  do  so  would  be  difficult.  Such  a  rule  would 
also  have  implications  for  the  issuance  of  compulsory  process  to  reporters  at 
civil  and  criminal  trials  and  at  legishitlve  hearings.  If  newsmen's  confidential 
sources  are  as  sensitive  as  they  are  claimed  to  be.  tlie  prospect  of  being  un- 
masked whenever  a  Judge  determines  the  situation  justifies  it  is  hardly  a  sntis. 
factory  solution  to  the  problem.*"  For  them,  it  would  appear  that  only  an  absolute 
privilege  would  suffice. 


f  Under  the  case-by-case  method  of  developing  roles,  tt  will  be  difficult  for  ootentlal 


not  know  if  'heart  of  the  matter  rulVX'-^hTe  extended  F^^^^^^^ 
by  result.  Leaving  subBtantlalmBCretlon  with  judges  to  deUneate  those  "ituatioL^n  which 
I'S}^^^^  'relevance^  or  Importance*  apply  would  therefore  seem  to  undlJmlne  Syiflc^^^^^ 
the  effectivenesB  of  a  reporter-informer  privilege."  Notejaeportcrs  and  Their  Sources :  The 
Constlttitional  Right  to  a  Confidential  Relationship,  80  Vale  L.  J.  317.  341  (1970). 
^/l^^  '^^^  TWeneMM,  ^2  F.  Supp.  573  fN.D.  Col.  1970),  illuatrltes  the  Impact 

of  this  ad  hop  approach.  Here,  the  grana  jury  was  as  in  Caldufell  investiijatlnir  the  Black 
Panther  Party,  and  was  "inquiring  into  matters  which  involve  poflsible  vfolationa  of  Con- 
^^^^f?®?f1.*/?  *5®  person  of  the  President  (1«  ^S.C.  8  1751),  to  free  him 

tVTtT^^n^H^^S'rV'^'^-  ^i®71>»  *o  protect  our  armed  forces  from  unlawful  Interference 
^^,^*^i^*9'*^^^^^'vfP*^P*^^^^  to  commit  the  foregoing  offenses  (18  U.S.C.  8  371),  and 
related  statutes  prohibiting  acts  directed  against  the  security  of  the  government.''  Id.,  at 
577,  The  two  witnesses,  reporters  for  a  Black  Panther  Party  newspaper,  were  subpoenaed 
and  given  Fifth  Amendment  Immunity  against  criminal  prosecution,  and  they  claimed  a 
Sirst  Amendment  journaliats'  privilege.  The  District  Court  order  entered  a  protective  order, 
allowing  them  to  refnse  to  divulge  confidential  Information  untU  the  Oorernment  demon' 
strated  "a  compelling  and  overriding  national  Interest  In  requiring  the  testimony  of  (the 
witnesses]  which  cannot  he  served  by  any  alternative  means.*^  Id.,  at  574,  The  Government 
claimed  that  it  had  information  that  the  witnesses  had  associated  with  persons  who  had 
conspired  to  pertonn  some  of  the  criminal  acts  which  the  grand  jury  was  investigating. 
The  court  held  the  Government  had  met  Its  burden  and  ordered  the  witnesses  to  testitv : 
"The  whole  point  of  the  investigation  is  to  Identify  persons  known  to  the  [witnesses]  who 
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We  are  unwilling  to  embark  the  judiciary  on  a  long  and  difficult  journey  to  such 
an  uncertain  destination.  Tlie  administration  of  a  constitutional  newsman's 
l»rivilege  would  present  i>raetical  and  conceptual  difficulties  of  a  high  order. 
Sooner  or  later^  it  would  be  neccss^ary  to  define  those  categories  of  newsmen  who 
(pialiiied  for  the  privilege,  a  questionable  procedure  in  light  of  the  traditionul 
(Jot* trine  that  liberty  of  the  press  is  the  right  of  the  lonely  pamphleteer  who  iisi»s 
(•arhon  paper  or  a  mimeograph  just  as  much  as  of  the  large  metropolitan  pub- 
lisher who  utilizes  the  latest  photocomposition  methods.  Cf.  In  rc  Grand  Jury 
WitucsffCit,  322  F.  Snijp.  573,  574  ( NI)  Cal.  1070) .  Freedom  of  the  press  isi  a  '*fun- 
damental  personal  right'*  which  **is  not  confined  to  newspapers  and  periodicals. 
It  necessariiy  embraces  pamphlets  and  leaflets  ....  The  press  in  it.s  historic 
connotation  comprehends  every  sort  of  publication  which  affords  a  vehicle  of 
infornjation  and  opinion."  Lnvcll  v.  City  of  (iriffin.  303  U.S.  444,  450,  452  (1938). 
See  al.so  MilU  v,  Alabama,  384  U.S.  214,  219  (19GG)  ;  Murdoch  v.  Pennsylvania, 
310  U.S.  105,  111  (lJ>Jr3).  Tlie  informative  function  asserted  by  representatives  of 
the  organized  press  in  the  present  cases  Is  also  performed  by  lecturers,  political 
polLsters',  novel i.sts,  academic  re.scarehers,  and  dramatists.  Almost  any  author  may 
cpiite  accurately  assert  that  he  is  contributing  to  the  flow  of  information  to  the 
public,  that  lie  relies  on  confidential  sources  of  information,  and  that  these  source.^ 
will  be  .silenced  if  he  is  forced  to  make  disclosures  before  a  grand  jury.** 

In  each  instance  where  a  reporter  is  subpoenaed  to  testify,  the  courts  would 
al.so  he  embroiled  in  preliminary  fnctual  and  legal  determinations  with  respect 
to  whether  the  proi)er  predicate  had  been  laid  for  the  reporters'  appearance: 
Is  there  probable  cause  to  believe  a  crime  has  been  committed?  Is  it  likely  that 
the  reporter  has  useful  infonnatlon  gained  in  confidence?  Could  the  grand  jury 
obtain  the  information  elsewhere?  Is  the  official  interest  sxifficient  to  outweigh 
the  claimed  privilege? 

Thus,  in  the  end,  l)y  considering  whether  enforcement  of  a  particular  law 
served  a  "compelling"  governmental  interest,  the  courts  would  be  inextricably 
iuvolve<l  in  distingnishing  between  the  value  of  enforcing  different  criminal 
Irnvs.  By  rcouiring  testimony  from  a  reT»orter  in  investigations  hivolving  some 
crimes  but  not  in  others,  they  would  be  making  a  value  judg  r;*  '  w^hich  a 
legi.slatnre  had  declined  to  nmke.  since  in  each  case  the  crimiTinl  law  involved 
would  represent  a  considered  legislative  judgment,  not  constitutionally  suspect, 
of  what  conduct  is  liable  to  criminal  prosecution.  The  task  of  judges,  like  other 
officials  outside  the  legislative  branch  is  not  to  make  the  law  but  to  uphold 
it  in  accordance  with  their  oaths. 

At  th{^  federal  level.  Congress  has  freedom  to  determine  whether  a  .«:tf) tutory 
newsman's  privilege  Is  necessary  and  desirable  and  to  fashion  standards  and 
rules  as  narrow  or  broad  as  deemed  necessary  to  address  the  evil  discerne<l  and, 
equally  Important,  to  re-fashhion  those  rules  as  experience  from  time  to  time 
nmy  dictate.  There  is  also  merit  in  leaving  state  legislatures  free,  within  First 


mny  have  engaged  In  activities  violative  of  the  above  indicated  statutes,  and  also  to  ascer- 
tain the  details  of  their  alleged  activities.  All  questions  directed  to  such  objectives  of  the 
InveRtlpntlon  arc  unquestionably  relevant,  and  any  other  evaluation  thereof  bv  the  Court, 
without  knowl<»dge  of  the  facts  before  the  Grand  Jury  would  clearly  constitute  'undue  inter- 
ference of  the  Court,' "  Jd.,  at  577. 

Another  illustration  is  provided  by  State  v.  Knopa,  49  Wis.  2d  647, 183  N.W.  2d  93  (1071) . 
in  whldi  a  grand  .iiiry  was  investigating  the  August  24.  1970,  bombing  of  Sterling  Hnll  on 
the  University  of  Wisconsin  Madison  campus.  On  August  28,  1970.  an  • 'underground"  news- 
paper, the  Madison  Kaleidoscope,  printed  a  front-page  story  entitled  "The  Bombers  Tell 
Wliy  and  Wliat  Next — Exclusive  to  the  Kaleidoscope."  An  editor  of  the  Kaleidoscope  was 
subpoenaed,  appeared,  asserted  his  Fifth  Amendment  right  against  self-incrimination,  was 
given  imraanity.  and  then  pleaded  that  he  hart  a  First  Amendment  prMlege  against  dis- 
closing Ills  confidential  informants.  The  Wisconsin  Supreme  Court  rejected  his  claim  and 
uphold  his  contempt  sentence:  "FAppellant]  faces  five  very  narrow  and  specific  questions, 
all  of  which  are  founded  on  Information  which  he  himself  has  already  volunteered.  The 
purpose  of  these  questions  Is  very  clear.  The  need  for  answers  to  them  Is  'overrldlnff.'  to  say 
the  least  The  need  for  these  answers  Is  nothing  short  of  the  public's  need  (and  right)  to 
protect  Itself  from  physical  attack  by  apprehending  the  perpetrators  of  such  attacks."  49 
Wis.  2d.  at  658. 183  N.W.  2d.,  at  98-00. 

^  Such  a  privilege  might  be  claimed  by  groups  that  set  up  newspapers  In  order  to  engage 
In  criminal  activity  and  to  therefore  be  insulated  from  grand  jury  inquiry,  regardless  of 
Fifth  Amendment  grants  of  Immunity.  It  might  appear  that  such  "sham'*  newspapers  wonld 
be  easily  distinguishable,  yet  the  First  Amendment  ordinarily  prohibits  courts  from  inquiring 
into  the  content  of  expression,  except  In  cases  of  obscenity  or  tlbel,  and  protects  speech  and 
publications  regardless  of  their  motivation,  orthodoxy,  truthfulness,  timeliness,  or  taste. 
New  rorft  Timeg  Co.  v.  Sullivan,  376  U.S.  254,  269-270  (1984)  ;  KirtfJslep  Pictures  Corp.  v. 
Regents,  360  U.S.  684,  889  (1959)  :  Winters  v.  New  York,  333  U.S.  507,  510  (1948)  : 
Thomas  v.  Collins,  323  U.S.  518.  537  (1945).  By  affording  a  privilege  to  some  organs  of 
communication  but  not  to  others,  courts  would  inevitably  be  discriminating  on  the  basis  of 
content. 
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Aiiiondmeiit  limits,  to  fasliion  their  own  stimdnrds  in  light  of  tlie  conditions 
Jind  problems  with  respect  to  the  relations  lietwccn  law  enforcement  officials 
and  press  in  their  own  areas.  It  goes  without  saying,  of  course,  that  we  are 
powerless  to  erect. any  bar  to  state  courts  responding  in  their  own  way  and 
construing  their  own  constitutions  so  as  to  recognize  n  newsinans  privilt^e. 
either  qualified  or  absolute. 

In  addition,  there  is  much  force  in  the  prasuiatic  view  that  the  press  has  at 
il.s  dispo.*^al  powerful  mechanisms  of  communicfition  and  is  far  from  h{»lph'ss  to 
protect  itself  from  Unrnssment  or  sulistantial  harm.  Fnrtliprmore.  if  what  the 
iicwjJuien  ur.i;ed  in  these  cases  is  true — that  law  eurorceinent  cannot  hope  to  p:ain 
and  nuiy  suttor  from  !^ub]>oenainji  ne\vsmen  before  grand  juries — prosecutors 
will  he  loath  to  risk  so  inucli  for  so  little.  Thus,  at  the  federal  level  the  Attorney 
General  has  already  fashioned  a  set  of  rules  for  federal  ollioials  in  connection 
with  sulipoenaing  members  of  the  press  to  testify  before  grand  juries  or  at 
criminal  trials."  These  rules  are  a  major  step  in  the  direction  petitioners  desire 
to  move.  They  may  prove  wholly  siWTicient  to  resolve  the  hulk  of  disagreements 
and  controversies  between  press  and  federal  ofilcials. 

Finally,  as  we  have  earlier  indicated,  news  gathering  j.s  not  with<nit  its  l^'^irst 
Amendment  protections,  and  grand  jury  investigations  if  instituted  or  conducted 
oilier  than  in  good  faith,  would  pose  wholly  different  i.ssues  for  resolution  under 
the  First  Amendment."  Oflleial  harassment  of  the  press  undertaken  not  for  pur- 
poses of  law  enforcement  but  to  disrupt  a  reporter's  relationship  witli  his  news 
sources  would  have  no  justilicatibn.  Grand  juries  are  subject  to  judicial  control 
and  subpoenas  to  motions  to  quash.  We  do  not  expect  courts  will  forget  that 
grand  juries  must  operate  within  the  limits  of  the  First  xVmendment  as  well  as 
the  Fifth. 

Ill 

\Vc  turn,  therefore,  to  the  disposition  of  the  cases  before  us.  From  what  we 
have  said,  it  necessarily  follows  that  the  decision  in  TJnited  Stales  v.  (UfJfUvclh 
No.  70-57,  must  be  reversed.  If  there  is  no  First  Amendment  privilege  to  refuse 
to  answer  the  relevant  and  material  questions  asked  during  a  good-faith  grand 
jury  investigation,  then  it  is  a  fortiori  true  that  there  is  no  privilege  to  refnse 
to  appear  before  such  a  grand  jury  until  the  Government  demonstrates  s^nne 
* 'com  pel  ling  need'*  for  a  new^sman's  testimony.  Other  issues  were  urged  upon  us,- 
but  since  they  w*ere  not  passed  upon  by  the  Court  of  Appeals,  we  decline  to  ad- 
dress  them  in  the  first  instance. 

The  decisions  in  No.  7()-Si5,  Branzhurff  x,  I/apcst  and  Jirarfzlwrf/  v.  Mripa  must 
be  affirmed.  Here,  petitioner  refused  to  answer  questions  that  directly  related  to 
criminal  conduct  which  he  had  observed  and  written  about.  The  KenturUy  Court 
of  Appeals  noted  that  marihuana  is  defined  as  a  narcotic  drug  by  stiitute.  Ky, 
Rev.  Stat,  g  218.010(14),  and  that  unlicensed  possession  or  compounding  of  it  is  a 
felony  punishable  by  both  fine  and  imprisonment,  Ky.  Rev.  Stat.  §218.210,  It 
held  that  petitioner  "saw  the  commission  of  the  statutory  folnnies  of  nnlaA\'fnl 
possession  of  marijuana  and  the  unlawful  conversion  of  it  into  hashish,"  in 
Brmizhiirn  v.  Pomd,  461  S.  W.  2d,  at  346.  Petitioner  may  be  presumed  to  have 
observed  similar  violations  of  the  state  narcotics  laws  during  the  research  he 
did  for  thfe  story  which  forms  the  basis  of  the  subpoena  in  Rranzhvrfi  v.  MclffH. 
In  both  cases,  if  what  petitioner  wrote  w^as  true,  he  had  direct  information  to 
provide  the  grand  jury  concerning  the  commission  of  serious  crimes. 


«  The  "Qnldellnes  for  Subpoenas  to  the  News  MpfUa"  were  first  annonnccfl  In  a  speoch 
bv  the  Attorney  General  on  August  10.  1970,  and  then  Wftre  oxpressed  in  Departniont  of 
Justiee  Memo  No.  eo-2  (September  2,  1970),  which  ^aa  sent  to  all  United  States  a ttorncya 
bv  the  Assistant  Attorney  General  In  charge  of  the  Criminal  Division.  The  Giildfiline.s  state 
that  "The  Department  of  Tiistlce  recognixea  that  compulsory  process  in  Rome  clrcumstaHCos 
mav  have  a  llmltitiff  eitoet  on  the  exercise  of  First  Amendment  rlphts.  In  determlTilnj? 
whether  to  request  issnance  of  a  subpoena  to  the  Press,  the  approach  in  every  case  must  Oe 
to  weicht  that  llmlttnir  effect  acralnst  the  public  Interest  to  he  servpd  in  the  fair  admlnlRtra- 
tion  of  justice'*  and  that  "The  Department  of  Justice  does  not  consider  the  press  an  investl- 
iratlve  arm  of  the  government.*  Therefore,  all  reasonable  attempts  should  bo  made  to  obtain 
informatton  from  non-presa  sources  before  there  Is  any  consideration  of  siihpoonalnff  the 
press"  The  Gnldellnes  provide  for  negotiations  with  the  press  and  rennire  the  expross  an- 
thorlzlnff  of  the  Attorney  General  for  such  subpoenas.  The  principles  to  he  appllei^  In 
authorizing  such  subpoenas  are  stated  to  be  whether  there  Is  **aumcieiit  reason  to  bcUcve 
that  the  information  sotipht  ffrom  the  journalist  1  is  essentJal  to  a*  siiCppsBful  invest^atlon. 
and  whether  the  Government  has  unsuccessfully  attempted  to  obtain  the  information  from 
alternative  non.press  sources.  The  Guidelines  provide,  however,  that  In  "enierKencles  and 
other  unusual  situations,"  snbpoenas  may  be  Issued  which  do  not  exactly  conform  to  the 

^^^IzQt/Y^tnger  v.  Varris,  401  TJ.S.  37,  4?,  43-54  (1^71). 
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The  only  question  presented  at  tne  present  thne  in  In  the  Mditcr  o/  Paul 
PappaSt  No.  70-04,  is  whether  petitioner  Pappns  must  ni>pejir  before  the  prand 
jury  to  testify  pursuant  to  subpoena.  The  Massachusetts  Supreme  Ju<Jtcial  Court 
rharncterized  the  record  in  this  case  as  "Jiieager,"  and  it  is  not  clear  what  peti- 
tioner will  be  asked  by  the  gnind  jury.  It  is  not  even  clear  that  he  will  be  asked 
tn  <livalg€  inforumtion  received  ir  confidence.  We  nlfirni  the  decision  of  the 
^lassncljusetts  Supreme  Judicial  Court  and  hold  that  petitioner  must  nppear 
before  the  snnid  jury  to  answer  the  questions  put  to  him.  subject,  of  course,  to 
t]:e  supervision  of  the  presi<liiif;  judjje  !i.s  to  "'the  propriety,  purposes,  and  scope 

of  tlie  pand  jury  inquiry  and  the  pertinence  of  the  probably  testimony."  

Mass.  — ,  20G  X.  E.  2d,  at  303-304. 

So  onlcrcd. 

Mr.  Justice  Douglas  would  reverse  the  judgments  in  Hrauzhurg  v.  Jlaym 
and  In  the  Matter  of  Pappas  for  the  reasons  stated  in  his  dissent  in  llmted 
States  V.  Caldwell^  post  — : — . 

SUPKEME  COURT  OF  THE  UNITED  STATES 

Nos.  70-85,  70-94,  and  70-57 

(70-85) 

Paul  ^I.  Branzbukc,  petitioner,  v.  John  P.  Hayes,  Judge,  etc.,  et  al. 
On  Writ  of  Certiorari  to  the  Court  of  Appeals  of  Kentucky 


(70-94) 

In  the  Matter  of  Paul  Pappas,  petitioner 
On  Writ  of  Certiorari  to  the  Supreme  Judicial  Court  of  Massachusetts 


(70-57) 

United  States,  petitioner  v.  Earl  Caldwell 
On  Writ  of  Certiorari  to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit 

[June  29,  1972]  _ 

Mr.  Justice  Stewart,  with  whom  Mb.  Justice  Brennan  and  Mr.  Justice 
Marshall  join,  dissenting. 

The  Court's  crabbed  view  of  the  First  Amendment  reflects  a  disturbing  in- 
sensitivity  to  the  critical  role  of  an  independent  press  in  our  society.  The  ques- 
tion whether  a  reporter  has  a  constitutional  right  to  a  confidential  relationship 
with  his  source  is  of  first  impression  here,  but  the  principles  which  should  guide 
our  decision  are  as  basic  as  any  to  be  found  in  the  Constitution.  While  Mr. 
Justice  Powell's  enigmatic  concurring  opinion  gives  some  hope,  of  a  more 
flexible  view  in  the  future,  the  Court  in  these  cases  holds  that  a  newsman  has 
no  First  Amendment  right  to  protect  his  sources  when  called  before  a  errand 
jury.  The  Court  thus  invites  state  and  federal  authorities  to  undermine  the 
historic  independence  of  the  press  by  attempting  to  annex  the  journalistic  pro- 
fession as  an  investigative  arm  of  government.  Not  only  will  this  decision  impair 
performance  of  the  press'  constitutionally  protected  functions,  but  it  will,  I  am 
convinced,  in  the  long  run,  harm  rather  than  help  the  administration  of  justice. 

I  respectfully  dissent 

I 

The  reporter's  constitutional  right  to  a  confidential  relationship  with  his 
source  stems  from  the  broad  societal  interest  in  a  full  and  free  flow  of  informa- 
historic  independence  of  the  press  by  attemptinf?  to  annex  the  journalistic  pro- 
tection of  a  free  press,  Grosjean  v.  American  Press  Co.,  297  U.S.  233,  250 ;  Neto 
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York  Times  v.  Sullivan,  376  U.S.  254,  269.^  because  the  guarantee  is  "not  for  the 
benefit  of  the  press  so  much  as  for  the  benefit  of  us  all."  Time,  Inc.  v.  Bill,  385 
U.S.  374,  389.' 

Enlightened  choice  by  an  informed  citizenry  is  the  basic  idea!  upon  which  an 
open  society  is  premised,^  and  a  free  press  is  thus  Indispensable  to  a  free  society. 
Not  only  does  the  press  enhance  personal  self-fulfiUment  by  providing  the  people 
with  the  widest  possible  range  of  fact  and  opinion,  but  it  also  is  an  incontestable 
precoiKlition  of  self-government.  The  press  '^has  been  a  mighty  catalyst  in  awalcen- 
ing  interest  in  governmental  affairs,  exposing  corruption  among  public  officers  and 
employees  and  generally  informing  the  citizenry  of  public  events  and  occurrences. 
.  .  Efttes  w  Texas,  3S1  U.S.  532^  539;  Mills  v.  AlabQyn<i,  384  U.S.  214,  219;  Qros- 
jean,  s^upra,  at  250.  As  private  and  public  aggregations. of  power  burgeon  in  size 
and  the  pressures  for  conformity  necessarily  mount,  there  is  obviously  a  continu- 
ing neod  for  an  independent  press  to  disseminate  a  robust  variety  of  information 
sinil  opinion  through  reportJige,  investigation  and  criticism,  if  we  are  to  preserve 
our  c-onsXitutional  tradition  of  maximizing  freedom  of  cliolce  by  encouraging 
diversity  of  expression. 

A 

In  keeping  with  this  tradition,  we  have  held  that  the  riglit  to  publish  is  central 
to  the  First  Amendment  and  basic  to  the  existence  of  constituional  democracy. 
Groajcan,  supra,  at  250 ;  New  York  Times,  supra,  at  270. 

A  corollary  of  the  right  to  publish  must  be  the  right  to  gather  news.  The  full 
flow  of  information  to  the  public  protected  by  the  free  press  guarantee  would  be 
.*ievei'ely  curtailed  if  no  protection  wliatever  were  afforded  to  the  process  by  which 
news  is  assenu'Ied  and  disseminated.  We  have,  therefore,  recognized  that  there  is 
a  right  to  publish  without  prior  governmental  approval,  Near  v.  Minnesota ,  283 
U.S.  6D7;  New  York  Times  v.  Vnitcii  States,  403"U.S.  T13,  a  right  to  distribute 
information,  see,  c.ff.,  LovcU  v.  GrijIJin,  303  U.S.  444,  452;  Marsh  v.  AlaMma.  32G 
U.S.  501 ;  Martin  v.  Gity  of  Siruthers,  310  U.S.  141;  Gros;ean,  supra,  and  a  right 
to  receive  printed  matter,  Lammit  v.  Postmaster  General,  381  U.S.  301. 

Xo  less  important  to  the  news  dissemination  process  is  the  gathering  of  infor- 
mation. Xews  must  not  he  unnecessarily  cut  off  at  its  source,  for  witJiout  freedom 
to  acquire  information  the  right  to  publish  would  be  impermissibly  compromised. 
Accordingly,  a  right  to  gather  news,  of  some  dimensions,  must  exist.  Zemel  v. 
Rnslz.  3S1  U.S^  1.*  Note,  The  Right  of  the  Press  to  Gather  Information,  71  Col.  L. 
Rev.  838  (1971).  As  Madison  wrote:  "A  popular  government  witliout  popular  in- 
formation or  the  means  of  acquiring  it  is  but  a  prologue  to  a  farce  or  tragedy  or 
perhaps  both."  6  Writings  of  James  Madison  398  (Hunt  ed.  1906). 

B 

Tlio  right  to  gather  news  implies,  in  turn,  a  right  to  a  confidential  relationship 
between  a  rei»>rtor  and  his  source.  This  proposition  follows  as  a  matter  of  sijiiple 

1  We  have  often  described  the  process  of  Informing  the  public  aa  the  core  purpose  of  the 
JI^l!l**U*li""U^^  gimrantee  of  free  socecli  anc?  a  free  press.  See.  e.g.,  ^tromhcrg  v.  GaliSornia, 
147  lbs  '  •  ^-  (^tiKfornia,  361  V.S. 

I  see  Itt  ft  reporter's  right  to  protect  his  source  Is  bottomed  on  tlie  constitutional 
g\)ariimv&  of  a  fnll  flow  of  Informntlon  to  the  public.  A  newsman's  personal  First  Amend- 
rnent  rights  or  the  assoclatlonal  rijjhta  of  the  newsman  and  the  source  are  subsumed  under 
that  broad  societal  interest  protected  by  the  First  Amendment.  Obviously,  we  are  not  here 
con('<»rnea  with  the  parochial  personal  concerns  of  particular  newsmen  or  Informnnts. 

"The  nowsman-lnforinor  relationship  1«  different  from  .  .  .  other  relationships  whose 
confirlcntiallty  Is  protected  by  statute,  as  the  attorney-client  nnd  physlelan-patlent  relation- 
ships.  In  the  case  of  other  statutory  privileges*  the  right  of  nondisclosure  is  granted  to  the 
person  making  the  communicntloii  In  order  that  he  will  be  encouraged  bv  strong  assurnnces 
of  confidentiality  to  seek  such  relationships  which  contribute  to  his  p<?rsonnl  well-being. 
Tlie  Judgment  la  made  that  the  interests  of  society  will  be  served  when  Indlvldnnls  consult 
physlrians  and  lawyers  ;  the  public  Interest  is  thus  advanced  by  creating  a  zone  of  privacy 
thrtt  the  ln<Uvidual  can  conrr/^l.  However,  In  the  case  of  the  reporter -Informer  relationship, 
society's  interest  is  not  in  the  welfare  of  the  informant  per  see,  but  rnther  in  creating  con- 
dltlons  in  which  information  possessed  by  news  sources  cnn  renrh  public  attention."  Note, 
80  Yale  U  J.  317,  343  (1070)  (footnotes  omitted)  fherelnnfter  "Ynle  Note"). 

3  See  generally  Z.  Chafee.  Free  Speech  In  the  United  States  (1041).  A.  Melkeljohn.  Free 
Speech  and  Its  Relatlr/a  to  Self-Government  (1948)  ;  T.  Emerson,  Townrd  a  General  Theory 
of  the  First  Amendment 

•  In  Zemcl  v.  Rusk,  381  U.S.  1.  we  held  that  the  Secretary  of  State's  denlnl  of  a  passport 
for  trnvel  to  Cuba  did  not  violate  a  dtlzen^s  First  Amendment  rights.  The  rule  was  justified 
by  the  "weightiest  considerations  of  national  security'*  and  we  concluded  that  the  right  to 
speak  and  publish  does  not  carry  with  It  the  unrettrained  right  to  gather  Information." 
M.,  at  ia-17  (emphasis  supplied).  The  necessary  Implication  is  that  some  right  to  gather 
Information  does  exist. 
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Io;ri('  onco  thrre  fsictiuil  prcdlcatos  :irc*  roi*op[iiiz('(l  (1 1  jicwsuumi  rtMniirc  in- 
fnnnniits  to  ffuthor  news:  (2)  c<»iifl(loiitiality — I.'m' ifniisi'  nr  iniilcrslaiitliiii;  tluit 
naiuos  o.r  rertJiiii  asiuH-ts  of  ronniiimicntioiis  will  i»t^  Ut»pt  Hfi'-tlK'-rci'ord-  is  f.ssfii- 
lial  lo  tUv  Croatian  nml  niaiiiUMiaiirt*  of  a  M(»\vs-j:anuM*hi;c  irhiliiiMsliip  wiih  jii- 
forinaiils:  and  (3>  llic  oKistpiuv  of  tni  iml)f idled  .'<nlijM)LMia  i  rnvvr— (lu*  al«sriKi» 
i>r  a  c-Diislitiitional  ri^ht  iirotectinK.  i"  nay.  a  CdiiiidtMiUa  1  hmji; i(.i:slii;a  fr«iin 
<-oiii]uiIsor,v  i)ro(.v.s.s — will  eitlior  dctor  sounvs  tTom  diviil^jiiiju'  iiUoniiaU<in  or 
doti»r  rei>orters  from  j^iitliorinj;  and  imblisliinj:  infoniiatioii. 

It  is  ahvioiis  tliai  iiiiurinaiirjs  un?  iiecvssar.v  to  the  news  j;at]K*iin.;r  iM-uf ess  as 
we  know  it  today.  If  it  is  to  iierf(jrm  its  coiistiliitioiial  mission.  pn%s^  mast 
dn  far  r.orc  tlian  nicrfly  print  pnldhr  stattnnents  or  pulilisii  i»r('p:irfd  l:and<iuis. 
Kamiliarily  with  tlio  ]<t^oplo  and  circniastan<v.s  invulvfd  in  tlie  i;:yriad  hark- 
;;rnnnd  rtetivities  that  rt*snU  iji  tlu»  liinil  ]>nidin-t  (^aiit'd  *  itow.s"  is  vital  tn  t  um- 
i>!<'to  and  rt'Spunsilde  jMUrnali.sni,  nnlcsjs  tlio  jin»ss  is  t<i  Uv  a  captivi*  ni'^iit  itpi;vf 
of  ••now.snnikors."  ^' 

It  i.s  cMinally  olivions  that  the  promise  of  c<»Mfidt'nf ialily  may  t»f»  a  nw.ssary 
pnT(H|iiisite  to  a  pr-cKlncfivc  rtMarionship  Iietwt*en  a  newsman  and  his  infornianrs. 
An  olJk'eholder  may  fear  lii.s  .sniuM-ior  :  a  meniher  of  the  luiream-rary.  his  asso- 
riatt^s:  a  dissidtMit,  tlie  scorn  of  majority  opinion.  Ail  may  have  inforniatinn 
valnalile  lo  the  puhlic  di.scoiir.^e,  yet  eadi  nmy  lie  willing  to  relate  that  informa- 
fion  only  in  confidence  to  a  reporter  wlioni  he  trnsts  eitlier  I)eeanse  of  exer.s.sivti 
caiitinn  or  lieeanse  of  a  reasonatdo  fear  of  reiirisals  nv  censinv  for  nnorrhodox 
views.  The  First  Amendment  concern  nni-st  n(ft  I>e  with  the  motives  of  any  i»ar- 
tieular  news  Sfniree.  hut  rather  with  the  conditions  in  which  inlorniants "(jf  all 
sliades  of  the  spcH^trnm  may  make  information  available  tliront;h  tiie  pre^s-to 
nje  public.  Cf.  Tulicff  v.  Culifuniia,  302  U.  S.  0(L  (i5 :  liafrH  v.  Oifi/  of  LHtlv  hnri- 
:m  V.  S.  147 ;  .V.l  ACT  v.  Alahuma,  ^57  TJ.  S.  4^9. " 

In  CnlflicclL  the  District  Conrt  fonnd  that  "eonfideatial  relntif»nsfiips 
are  commonly  developed  and  nniintaine<l  by  professional  jonriiaJi.^ts  and 'are 
nidispeiKSuble  to  their  work  of  gathering,  analyzin*-  and' j>iiblisinnii  news  " ' 
Coniuientntors  and  individual  reporters  have  repeatedly  noted  the  inip'n-taiiee 
of  conlidentiality.''  And  surveys  among  reporters  and  editor.s  indicate  that  the 
promise  of  nondisclo.su re  is  necessary  for  many  tyiK»s  of  news-tratherhw.** 

Finally,  and  most  important,  when  governmental  officials  i>osse.ss  an  nneherked 
power  to  couipel  newsmen  to  disclose  information  received  in  contidonce,  source.^ 

'^In  Caldwell  V,  United  States,  434  F.  2d  1081.  tho  Government  datmed  that  CaWwell 
need  not  maintain  a  confidential  rctatloaHldp  -with  members  of  the  Block  Panther  Partv  mid 
provide  independent  reporting  of  their  activities,  since  the  Party  and  its  leaders  could*i«sue 
statements  on  their  own.  But  us  the  Court  of.  Appeals  for  the  Ninth  Circuit  correctly 
observed  ; 

'it  Is  not  enough"  that  Black  Pnnther  press  relea.scs  nnci  public  addresses  by  Panther  lpuder« 
may  continue  unabated  in  the  wake  of  subpoenas  such  as  the  one  here  in  question.  It  Is  not 
enongh  that  the  public  s  knowlcilge  of  groups  such  ns  the  Blade  Panthers  should  be  <'onfiued 
to  their  deliberate  public  pronouncements  or  distant  news  accounts  of  their  oce:isIonnl 
(Irniiuitic  forays  into  the  pnhllc  view.  The  need  for  an  nntniminelpd  urt^na  tnkes  on  'jperlal 
urgency  jn  times  of  wldesprend  protest  and  dissent.  In  such  times  the  First  Amrnchnont 
protections  exist  to  niaintnin  communication  with  Ol.ssenting  groups  and  to  provide  the 
pnbllc  with  a  wide  range  of  Information  about  the  nnUire  of  protect  and  heterodoxy.  See. 
e.g.,  Aseociated  Press  v.  United  States,  326  U.S.  1,  20  (1045)  ;  Thomfiilt  v.  Alabama,  310 
U.S.  88,  102  (1940)."  Id.,  at  10S4-1085. 

«  As'we  observed  In  Talley  v.  California,  362  U.S.  60,  "Anonymous  pamphlet.*!,  lenficts, 
brochures  and  even  books  have  played  an  Importnnt  role  In  the  progref?»  of  mnnUind.  .  .  . 

U<'lnre  the  llevohitlonury  Wnr  enlonial  patriot:^  frefjiiently  Jmd  to  con  il  their  autJiorsJiIji  ■ 

or  distrlbntion  of  llternture  that  easily  could  have  brought  down  on  them  prosecution.*?  bv 
English^controlleil  courts.  .  .  .  Even  the  PedernliKt  Pnpers,  written  In  favor  ot  the  ndop- 
tlon  of  our  Constitution,  were  published  under  tietltlous  nnmes.  It  is  plain  timt  anonvmltv 
has  Bonaetlmes  been  assumed  for  the  most  constructive  purposes,"  Id.,  at  64-05.  And  In 
Lamont  v.  Postm^ter  General,  381  U.S.  301,  we  recognized  the  Importance  to  First  Amend- 
ment values  of  the  right  to  receive  Informntion  nnonymously. 
Application  of  CaldtoeU,  311  P.  Snpp.  358,  301. 

8  See,  e.ff.,  P.  Chalmers,  A  Oentleman  of  the  Pres.s :  The  Blogrnphy  of  CJoJonel  .Tohn  Bavne 
MacLean  74-75  (1969)  ;  H.  Klurfield,  Behind  the  Lines:  The  World  of  Drew  Pearson  .50, 
.52-55  (1968)  ;  A.  Krock,  Memoirs:  Sixty  Years  on  the  Firing  Line  181.  184-185  (1068)  ^ 
E.  Larsen,  Plrst  with  the  Truth  22-23  (1068)  :  R.  Ottley.  The  Lonely  Wnrrior— The  Life 
and  Times  of  Robert  S.  Abbott  343-145  (1055)  ;  C.  L.  Sulzberger,  A  Long  Row  of  (handles. 
Memoirs  and  Diaries  24,  241  (1969). 

As  Walter  Crouklte,  n  network  television  reporter,  said  In  an  affidavit  In  Caldicell:  "Tn 
doing  my  work,  I  (and  those  who  a.sslst  me)  depend  constnntly  on  Information,  Ideas,  leads 
nnd  opinions  received  In  confidence.  Such  materlnl  Is  essential  In  digging  out  ncwswortiiy 
facts  nnd  equaUy  important  in  assessing  the  importance  and  analysdng  the  significance  of 
public  events." 

®  See  GueRt  &  Stanzler,  The  Constitutional  Argument  for  Newsmen  Concealing  Their 
Sources,  64  Nw.  L.  Rev.  18  (1969);  Blnsi,  Press  Subpoenns;  An  Empirical  and  Legal 
Analysis,  Study  Report  of  the  Reporters*  Committee  on  Preedora  of  the  Press  20-29  (1972) 
(hereinafter,  "Blasl"). 
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will  (*Iojtrl.v  Uo  (Iotorrf>rt  from  piviiij;  information,  and  reporters  will  clearly  be 
<]f^torre(l  frnrii  piililishiii;?  it.  iH^'iiiist*  nncfrtaint.v  ahoiit  oxerciso  of  the  power  will 
lend  U}  "self-misorslup."  Simlth  v.  Cufifornin,  H<>1  U.S.  147,  140-154;  Sew  York 
Times  V.  S;KU(r(ni,  Ulii  U.S.  2;>4.  27!).  The  uiieortaiiity  nriso.s,  of  course,  heeause 
the  judiciary  has  truditionally  imposed  virtually  no  limitations  on  the  jrrnnd 
Jury's  hroad  invostif?jitory  ])ower«.  Soe  AntoH,  'i'he  Modern  Grand  ,Tnry  :  Be- 
ni;:Jit4Ml  .SnpLTSovermuoiit,  51  A.  B.  A.  ,T.  (1905).  See  ali?o  Part  II,  ivfra. 

Al'lei*  toclay's  decision,  the  potential  informant  can  never  be  .surt'  tliat  his 
identity  or  off-tii(>-reoorfI  connnnni  cat  ions  will  not  suliseqiiontly  i>e  revealed 
thron^jli  the  cmiipelled  te.stiniony  of  a  nt»wsrnan.  A  pnhlic  spirited  per.stai  inside 
f»ovornnient,  who  is  not  implieated  in  any  erijne,  will  nf>\v  he  fearful  of  reveal iuj? 
corruption  on  other  jrovennn^-utal  wronj^-doiiiK.  because  lie  will  now  Icnow  he 
t-aji  suhs(*fpR'ntIy  he  idwititied  hy  use  of  compulsory  prcjcess.  The  potential  source 
mn.st,  tliert»f(u-e,  choose  between  riskiUjs;  exposure  hy  jriving  infortnation  or  avoid- 
ing? the  ri.sks  hy  remaining  .silent. 

The  reporter  must  speculate  about  whetlier  contact  with  a  controversial  source 
or  publication  of  controversial  material  will  lead  to  a  isubpoona.  In  the  event  of  a 
subpoena,  under  today's  decision,  the  newsman  will  know  that,  he  nmst  choose 
between  being  punished  for  contempt  if  he  refuses  to  testify,  or  violating  his 
profest^ion's  ethics  "  and  imjmiring  his  resourcefulness  as  a  reporter  if  lie  dis- 
closes confidential  information." 

Again,  the  common  sense  understanding  that  such  deterrence  will  occur  is 
buttressed  by  concrete  evidence.  The  existence  of  deterrent  effects  througli  fear 
and  self -censorship  was  impressively  developed  in  the  District  Court  in  CaUfwell}^ 
Individual  reporters"  and  conimentators "  have  noted" such  effects.  Surveys  have 
verified  that  an  unbridled  svibpoena  power  will  substantially  impair  the  flow  of 
news  to  the  public,  especially  in  sensitive  areas  involWng  govermnental  officials, 
tinancial  affairs,  political  figures,  oissidents,  or  minority  groups  that  require  in- 
depth,  investigative  reporting.^^  And  the  Jusitce  Department  has  recognized  that 
*  •compulsory  process  in  some  circumstances  may  have  a  limiting  effect  on  the  ex- 
ercise of  First  Amendment  rights."  "  No  evidence  contradicting  the  existence  of 
Mich  deterrent  effects  was  offered  at  the  trials  or  in  the  briefs  here  by  the  peti- 
tioners in  OaMwcI?  or  by  the  respondents  in  Branshurg  and  Pappas. 

The  impairment  of  the  flow  of  news  cannot,  of  course,  be  proven  with  scientific 
precision,  as  tlie  Court  seems  to  demand.  Obviously,  not  every  new.s-gathering 
relationship  requires  confidentiality.  And  it  is  difficult  to  pinpoint  precisely  how 
jnany  relatitmsliips  do  require  a  proinise  or  understanding  of  nondisclosure.  But 
we  have  never  before  demanded  that  First  Amendmejit  rights  rest  on  elaborate 
emi>irical  studies  demonstrating  beyond  any  coneeivahle  doubt  that  deterrent 
effects  exi.st;  we  have  never  before  required  proof  of  the  exact  number  of  people 
potentially  affected  by  governmental  action,  who  would  actually  he  dis.suaded 
from  engaging  in  First  Amendment  activity. 

Rather,  on  the  basis  of  coinn^on  sense  and  available  information,  we  have 
asked,  often  imjilicitly,  (1)  wliether  there  was  a  rational  connection  between  the 


The  American  Newspaper  Guild  ha«  adopted  the  followlnu  rule  as  part  of  the  newsman's 
codft  of  othlcs :  "Newspaper  men  shftU  refuse  to  reveal  confidences  or  tlisclose  sources  of 
confidential  Information  in  court  or  before  other  judicial  or  Investigative  bodies."  G.  Bird 
and  F.  Mervln.  The  Newspaper  and  Society  5C7  11^42). 

1^  ObvlouRlv  if  a  newsman  does  not  honor  a  confidence  he  ^111  have  difficulty  establishing 
other  confidential  relationships  necessary  for  •  obtaining  Information  In  tbe  future.  See 
Sipbert  and  Rynlker,  Editor  and  Publisher,  September  1.  1934.  3G-37. 

*^Tbe  court  found  that  "compelled  dl.«?dosure  of  Information  received  by  a  journalist 
within  the  scope  of  .  .  .  confidential  relatlonablps  jeopardizes  those  relationships  and 
thereby  Impairs  the  journalist's  ability  to  gather,  analyse  and  publish  news.*'  Application 
of  CaUiCClh  311  F.  Supp.  35.8,  361. 

"  Recent  commentarv  Is  nrarlv  unanimous  In  urplnp  either  an  absolute  or  auallfied  news- 
man's privilege.  See,  e.g.,  GoK.stetn.  Newsmen  and  Their  Confidential  Sources.  New  RenuWlc, 
Srnrch  21.  1970.  13-14VNote,  80  Yale  L.  J.  .S17  (1970)  :  Note  N.  Y.  U.  h.  Rev.  61T  (1971)  ; 
Nelson  Tbe  Newsmen's  Privilepe  Against  Disclosure  of  Confidential  Sources  and  Informa- 
ilon,  24  Vand.  t.  Rev.  GG7  (19711  ;  Note,, 71  Col.  L.  Rev.  838  (1971)  ;  Comment,  4  Journal  of 
Law  Reform  85  (1071)  ;  Comment  6  Harv-  Civ.  Rlghts-av.  Lib.  L.  Rev.  119  (1970)  :  Com- 
ment, fiS  Calif.  L.  Rev.  1108  (1070>.  But  see  the  Court*s  opinion,  ante,  at  24,  n.  29.  And  see 
eenerally  articles  collected  In  Yale  Note,  n.  2.  *  ,    ^  .        ^  . 

Recent  dedslons  are  In  conflict  both  as  to  the  Importance  of  the  deterrent  effects  and. 
a  fortiorij  as  to  tbe  existence  of  n  constitutional  rlRht  to  a  confidential  reporter-source  rela- 
tionship. See  the  Court's  opinion,  antSt  at  20,  and  cases  collected  In  Yale  Note,  at  <518, 

'^'^Soe  Blasl  6-71;  Oueat  and  Stanrter,  The  Constitutional  Argument  for  Newsmen  Con- 
ceallnff  Tbelr  Sources.  64  Nw.  L.  Rev.  18.  43-50  (1969).^  ^ 
w  Department  of  Justice  Memo  No.  692,  September  2, 1070. 
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cause  (the  governmental  action)  and  the  effect  (the  deterrence  or  iiiipnirmcnt 
of  l**ir.st  Aniomln^eijt  activity)  and  (2)  whether  the  effect  woiihl  occnir.with  some 
regularity,  i.e.,  v  ould  not  he  de  tninimis.  See,  c.<?.,  Grosjcan^  8^tpra,  at  244-245 ; 
Burstyn  v.  Wimn,  343  U.S.  405.  503;  8weczy  v.  Kvw  Humpshirc,  354  TJ.S.  234, 
24K;  yAACV  v.  AlQhumu,  357  U.S.  44JJ,  461-4GG;  Smith  v.  (UxUfonua,  3«1  U.S. 
147.  150-154:  Bates  v.  City  of  LUtlc  Kof%  361  i;.S.  516,  523-524  :  TaJkv  v.  0^//- 
fornio,  362  U.S.  60.  (M^fJS;  Shcltnn  v.  rwc/ccr,  364  U.S.  479.  4S5-4RG;  Cramp  v. 
/fo/irr/  of  Puhlic  Instructim,  368  U.S.  278  :  280;  NAACP  v.  ButUm,  371  U.S.  415, 
431-438;  Gihson  v.  FforUUi  Legislative  Investigative  Commiftcc,  3T2  U.S.  530, 
555-5r)7:  A'f/f;  VoW/  Times  v.  Sullivart.  370  U.S.  254.  277-278;  Freniman  v.  Mary- 
hnul  380  U.S.  51,  50;  DvGrcgnry  v.  AVtc  I/amyftkire  Atfonwy  General  3*^3  T'.S. 
825;  Elfhrandt  v.  BusscU,  3S4  U.S.  11,  16-19.  And,  in  niakins  this  determination, 
we  have  .sliown  a  sjiecial  .solicitude  towards  the  "indisijoniwihle  iiherties"  pro- 
tected hy  ihc  First  Amendnient.  XAACP  v.  Ahthama,  371  U.S.,  at  401;  Bantam 
Books  Ine.  v.  SnUivan^  372  U.S.  58.  06,  for  ^'freedoms  .such  a.s  these  are  iirotocted 
not  f)uly  agahist  heavy-hnmlcd  frontal  attack,  but  also  fnirn  lieinp:  stifled  by  more 
sulitlo  government  inlerferonco."  Bates,  supra,  at  523.*'  Once  tins  threshold  in- 
«iuiry  has  been  satisfied,  we  liave  then  examined  the  competing  interests  in  de- 
tenuiuing  whether  there  is  an  unconstitutionnl  infringement  of  First  Amend- 
ment freedoms. 

For  example,  in  yAACP  v.  Alahawa,  357  U.S.  4-10,  we  found  that  compelled  dis- 
chisure  of  the  nuuu^s  of  those  in  Ahii>an\u  who  helonj;ed  to  the  NAAUP  "is  likely 
to  utTcct  adver.sely  the  ability  [of  the  NAACP]  and  its  members  to  pursue  their 
belie I's  which  they  admittedly  have  the  rijjht  to  advocate,  in  that  It  may  induce 
members  to  withdraw  from  the  Association  and  dis.suade  otiiers  from  joininjr  it 
because  of  fear  of  exposure  of  their  beliefs  shown  thronjsh  their  associations  and 
of  the  consequences  of  this  exposure;"  /if.,  at  463.  In  Talley,  supra,  wfe  held  in- 
valid a  city  ordinance  which  forbade  cireidatiou  of  any  handbill  that  did  not 
liave  the  distributor'.?  name  on  it,  for  there  was  "no  doubt  that  "such  an  identifi- 
{•ntion  ]n-oeedure  would  tend  to  restrict  freedom  to  distribute  information  and 
tli.oreby  freedom  of  expression."  ///.;  at  64-65.  And  in  Bnrsiyn^  .supra,  we  found 
th'terrence  of  First  Amendment  activity  inherent  in  a  censor's  power  to  exercise 
unbridled  discretion  under  an  overbroad  statute,  /rf.,  at  5f^. 

Surely  the  analo^jous  claim  of  deterrance  here  is  as  securely  jxrounded  in 
evidence  and  conniion  sense  as  the  claims  in  t.lie  cases  cited  above,  althoujjh  the 
'-'ourt  calls.the  claim  ".speculative."  See  ante,  at  28.  The  deterrcnc»e  may  not  occur 
in  every  confidential  relationship  between  a  reporter  and  his  .soi?ree."  But  it 
will  certainly  occur  in  certain  types  of  relationships  involvinj?  sensitive  and 
controversial  matters.  And  such  relationships  are  vital  to  the  free  flow  of 
information. 

To  require  any  greater  bnrden  of  proof  i.s  to  .shirk  our  duty  to  protect  values 
.«eifurely  embedded  in  the  f'onstittition.  We  cannot  await  an  unequivocal — and 
therefore  unattainable — Imprimatur  from  empirical  studies."  We  can  and  must 
accept  the  evidence  developed  in  the  record,  and  elsewhere,  that  overwhelm injsly 
supports  the  premise  that  deterrence  will  occur  with  regularity  in  important 
types  of  new.s-pratherinff  rclation.ships.". 


"Altlionph.  as  the  Conrt  pntnts  out.  we  have  hold  that  the  press  Is  not  free  from  the 
requirements  of  the  National  Labor  Relations  Act,  the  Fair  Labor  Standards  Act.  the  antl- 
trast  laws  or  nondlRcrtmtnatory  taxation,  ante,  at  17,  tliese  decisions  were  concerned  "only 
with  restraints  on  certain  hiislnesa  or  onmmerctal  practices  of  tbo  press.*'  Ciiisen  Publishing 
Co.  V.  United  States^  304  U.S.  ISl,  139.  And  due  weight  was  plven  to  First  Amendment 
lnt<>restB.  For  example,  the  "First  Amnndment  far  from  providing  argument  agfllnst 
application  of  the  Sherman  Act  .  .  .  Provides  powerful  reasons  to  the  contrary."  Associated 
PrcsR  V.  United  States,  326  U.S.  1,  20. 

The  fact  that  «owig  Informants  will  not  he  deterred  from  giving  Information  hy  the 
prospect  of  the  unbridled  exercise  of  the  subpoena  power  only  means  that  there  will  not 
ahcays  be  a  conflict  between  the  grand  jury's  Inquiry  and  the  protection  of  First  Amend- 
ment activities.  But  even  If  the  percentage  of  such  Informants  Is  relatively  large  (compared 
to  the  total  "universe"  of  potential  Informants,  there  will  remain  a  large  number  of  peoole 
in  "absolute"  terms  who  will  be  deterred,  and  the  flow  of  news  through  mass  circulation 
newspapers  and  «!ectronln  media  will  Inevitably  be  Impaired. 

Empirical  studies,  after  all,  can  only  provide  facts.  It  is  the  duty  of  courts  to  give  legal 
signlflcnnce  to  facts;  and  It  Is  the  special  duty  of  this  Court  to  understand  the  constitu- 
tional fllgnlflcance  of  facts.  We  must  often  proceed  in  a  state  of  less  than  perfect  knowledge, 
either  because  the  facts  are  miirlty  or  the  methodology  used  in  obtaining  the  facts  Is  open 
to  question.  It  Is  then  that  we  mast  look  to  the  Constitution  for  the  values  that  Inform  our 
presumptions.  And  the  Importance  to  our  society  of  the  full  flow  of  Information  to  the  pub- 
lic has  buttressed  this  Court*8  historic  presumption  in  favor  of  First  Amendment  values. 

20  See.  e.g.,  the  uncontradicted  evidence  presented  in  affidavits  from  newsmen  In  Caldwell, 
Appendix  to  No.  70-57.  at  22-61  (statements  from  Gerald  Fraser,  Thomas  Johnson,  John 
Klfner,  Timothy  Knight,  Nicholas  Proffltt,  Anthony  BIpley,  Wallace  Turner,  Gilbert  Noble, 
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Tims,  we  cannot  escaiie  the  conclusion  that  when  neither  tlie  reporter  nor 
his  source  can  rely  on  the  shield  of  confidentiality  against  unrestrainjid  nsc 
01  the  gninil  jury's  snbpoeini  power,  vahiable  inforniatimi  will  not  lie  pulilishecl 
nnd  ihe  public  d'aloj;j:ue  will  inevitably  be  impoverished. 

II 

I'osed  against  the  First  Amendment's  protecti()n  of  ihe  newsman's  confi- 
dential reJati()nships  in  these  cases  is  society's  interest  in  the  use  of  the  grand 
jury  to-adniinister  justice  fairly  and  efTeetively.  The  grand  jury  serves  two  im- 
portant functions:  "to  examine Jnto  the  connnissiiai  of  crimes"  and  "to  stand 
between  the  ijrosecntor  and  the  accused,  and  to  determine  whether  the  charge 
was  founded  upon  i-redible  test ina my  <u-  was  dictated  by  nmlice  or  personal  ill 
will."  Jialc  V.  Ilrfih'cl.  201  U.S.  43,  5!).  And  to  perforai  tlieJ^e  functiiuis  the  grand 
jury  nmst  have  available  to  it  every  man's  relevant  evidence.  See  iiUiir  v. 
Cuitcd  Imitates,  L'50  U,S.  273.  2S1 ;  Hhtcknwr  v.  Luitvii  Statcn,  2*^4  U.S.  421,  43S. 

Yet  (lie  longstanding  rule  making  every  person's  evidence  available  to  the 
grand  jury  is  not  absolute.  The  rule  has  been  limited  by  the  Fifth  Ainend- 
nieut.-'  the  Fourth  Anieudmont/-  and  the  evidentiary  privileges  of  the  ciuniuoii 
law.''*  So  it  was  that  in  Hhtir,  KUpra,  after  recognizing  th:U  the  right  against 
eompnl.sory  .self-incrinu nation  prohibited  certain  iuipilries,  the  Court  noted  Unit, 
••some  confidential  matters  are  shielded  from  considerations  of  iwlicy,  and  ]ier- 
haps  in  other  eases  for  s/>ccfrtf  rcasovs  a  witness  may  V)€  excused  from  telling 
all  he  knows."  /rf.,  at  281  (emi>hasLs  supplied).  And  in  Vnited  States  \\  Hrjtun, 
o03  U.S.  323.  the  (*onrt  observed  that  any  exemption  froni  the  duty  to  testify 
before  the  grand  jury  "presupposes  a  very  real  interest  to  be  protected. ' 
r  331-332. 

Such  an  interest  ntnst  surely  be  the  First  Amendment  protection  of  n  ccm- 
ridential  relationshiii  that  I  have  dlscus.^ed  above  in  T.-irt  I.  As  noted  there,  this 
protection  does  not  exi.s*t  for  the  purely  private  interests  of  the  new.snien  (»r  his 
iTiformant.  nor  even,  at  tiortoni.  for  the  First  Amendment  interests  i\t  either 
l>urtner  in  the  newsgatheriug  relationship.-'  Rather  if  functions  to  in.sui'e  nothing 
less  than  democratic  decisionmaking  through  the  free  flow  of  information  to  the 
public,  nnd  it  serves,  tberei)y.  to  honor  the  *' profound  national  commitment  to 
the  principle  that  debate  (ui  pnblio  issues  should  he  uninhibited,  robust  and  wide- 
ojuMi."  7k vw  York  Times  v.  i^uUhnm,  376  U.S.,  at  270. 

In  striking  the  proper  balance  between  the  imblie  interest  in  the  etficient  ad- 
ministration of  justice  and  the  First  Amendment  gntirantee  of  the  fnlh».<3t  flow 
of  information,  we  must  begin  with  the  basic  proposition  that  because  of  their 
•*delif'nte  and  vulnerable'^  nature.  XAACP  v.  Itiifffw,  :^71  ^^S.  4in,  4^3,  and  their 
transcendent  imrmrtuiH-e  for  the  jnst  fnucti(uiiiig  of  owr  society,  First  AuhmuI- 
ment  rights  retpiire  special  .sufeguard.s. 


This  Court  hns  (»re«  ted  siuh  safeguards  when  government,  by  legi.^Jlativo  in- 
vestigation or  other  investigative  means,  luis  attempted  to  laerce  the  .shi(»ld  of 
privacy  inherenl:  in  freedom  of  as.sociationr'  In  nri  previ<ms  case  have  we  con- 
sidered the  extent  to  whirh  the  First  Amenduie7it  limits  the  grand  jnrv  snln 
poena  jiower.  But  the  C'ourt  has  said  tliat  the  "Tiill  of  Rights  is  applicable  Ut  in- 
vestigations as  to  all  forms  of  governmental  action.  Witnesses  cannot  be  com- 

iSnthony  Lukas,  Mnrttn  Arnold.  Dnrld  Burnlmm.  .Ton  Lowell.  Frank  Morgan.  Mtn  Yco 
Walter  Cronklte»  Eric  Scvarelrt,  Mike  Wallace.  Dan  Rntlier.  Mnrvtn  Kalb). 

"'»Soe  ftfait  V.  Unrtc^  i^ttitr.^,  S40  U.S.  159:  QuiHH  v.  United  Stafes,  340  T.K.  : 
CurHo  v.  Tjuttrd  S(tntc^,  SD-I  U.S.  llS :  MaUotf  v.  jJoflait.        U  S.  1. 

='  Si-p  SlJv'erthyone  Lntnhrr  Co.  \\  United  Statrn.  2.'»1  U.S.  8Sr.. 

2^  See  Committee  on  IlnteR  of  PrActice  and  Prnwhire  of  Jitilcial  Conference  of  the 
}  niferl  States.  HerSsnd  Draft  of  Proposed  Rules  of  Kvidonoe  for  /le  Unlferl  .Stntp«!  Ponrls 
a»:<rl  ^TnIrlRtrate^  flOTl)  i  fi  .T.  Wliiniore,  Kvldenep  !S§  2200-2301  (McXnujrbten  vd.  lOfiJK 

2«  .Altnoijffh  therA  fp  a  loncRtandlnir  prepnmption  nrrajn^t  Cfpfitlon  of  common  In\v  tesfl- 
monlal  privllepeg  United  States  v.  Bnf<tn,  339  U.S.  323,  331,  these  privileges  are  croandod 
In  an  "indlvirtaol  interest  whtch  has  been  found  ...  to  outweigh  the  public  interest  In 
the  search  for  truth"  ratber  thnn  In  the  broad  public  concerns  which  inform  the  First 
AiPpn^InieFU.  Id.,  f\t  331. 

»The  protection  of  Information  from  comnelled  disclosure  for  brond  purposes  of  public 
pollov  lins  been  recojrni75ed  in  deeislons  involving  noU^'e  Inforrncps.  see  Rovinro  v  Unitrd 
'Vl^^'l'Jt^^  Vnited  Sifatef^  v.  Ventrcaca.  .3S0  TT.S.  102.  108.  AqulJar  v.  Trxftfi.  37S 

y  S  105i.  114.  ^^Ji-Crav  v.  /r?/>ioi«,  380  U.S.  300.  nnrt  military  nnfl  state  secrct.K.  Vnited 
Stafcs  v.  Reynolds,  ,345  U.S.  1. 
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pelhul  to  fj^ive  evldciKi*  asXiiiiist  Muiiischvs.  Tlicy  caniidt  l»r  siihjeftetl  to  nii- 
roasoiuiiilo  senrrlies  aiui  seiziiroM.  Nor  cmd  Mk*  First  AiiHwidniciit  frmloius  of 
s|ip*»rli,  prpss  .  .  .  <»r  |H)Hti<-nl  sik-cm-Ii  and  associntioi)  Ih»  ahrid;?pd/'  Watkina  v. 
(  nitrtt  sniti!^,  cV»4  XT.S.  ITK.  IHS.  And  in  i<m'czy  v.  AVir  Uampf^hirc.  ^TA  T.S. 
2a K  it  was  stated  :  'Mt  is  particularly  important  that  tlie  exercise  of  tho  power  of 
rompiilsory  process  1h»  carefully  ciittnnscribed  wlien  the  investigative  pnicess 
tends  to  inipiniLre  upon  hucIi  l)i;:ldy  wiisilive  areas  as  frmloai  of  speech  or  press, 
freedom  of  iK>lit!cal  ussoeialion.  and  freedom  of  coiuinunicution  of  ideas."  Id.. 
at  245  (plurality  opinion). 

The  established  method  of  "carefully**  circuinscribinfr  investigative  powers  is  to 
place  a  heavy  burden  of  justification  on  government  officials  when  First  Amend- 
ment rights  are  impaired.  The  decisions  of  this  Court  have  '^consistently  held 
that  only  a  compelling  slate  interest  in  the  regidation  of  a  subject  within  tlie 
state's  constitutional  power  to  regulate  can  jusify  limiting  First  Amendment 
frcwioms:"  SAACP  v.  Button.  371  U.  S.  415,  438.  And  "it  is  an  essential  pre- 
requisite to  the  validity  of  an  investigation  which  intrudes  into  the  area  of  con- 
stitutionally protected  rights  of  speech,  press,  asso<'iation  and  petition  that  the 
state  show  a  substantial  relation  between  the  information  sought  and  a  subject 
nf  fircrriflint)  and  competing  state  interest.**  Gibson  v.  Florida  Legislative  In- 
rrstigafion  Committee^  372  U.  S.  530,  546  (empha.sis  supplied).  See  also  Dc- 
(hegorff  v.  Attorney  General  of  yeiv  Hampshire,  383  U.  S.  825;  ^AACP  v.  Ala- 
bnnta,  357  17.  S.  449 ;  Sweez}/.  supra;  Wat  kins,  siipra. 

Thus,  when  an  investigation  impinges  on  First  Amendment  rights,  the  govern- 
ment must  not  only  show  that  the  inquiry  is  of  '•comi>elling  and  overriding  im- 
j)ortanco"  but  it  must  also  "convincingly'*  demonstrate  that  the  investigation  is 
••sul>stantially  related"  to  the  information  sought 

Governmental  officials  must,  therefore,  demonstrate  that  the  information 
sought  is  elearlv  relevant  to  a  pretrisely  defined  subject  of  governmental  inquiry. 
Wntkivs,  supra ;  Swrczy,  supra.^*  They  must  demonstrate  that  It  is  reasonable  to 
think  the*  witness  in  question  has  that  Information,  f^weczy,  supra:  Gibson, 
supra And  tliey  must  show  that  there  is  not  any  means  of  obtaining  the  infor- 
mation less  destructive  of  First  Amendment  liberties.  ShcHon  v.  Tueker,  364 
IT.  S.  470.  488;  Louisiana  ex  rel.  Grcmillion  v.  NAACP,  3R6  IT.  S.  293,  29^-29^** 

These  requirements,  which  we  have  recognized  in  decisions  involving  legisla- 
tive and  evecutlve  investigations,  serve  established  policies  reflected  In  nu- 
merous First  Amendment  decisions  arising  in  other  contexts.  The  requirements 
militate  against  vague  investigations  which,  like  vague  laws,  create  uncer- 
tainty and  needlessly  discourage  First  Amendment  activity.^  They  also  insure 
that  a  legitimate  governmentiil  purpose  will  not  be  pursued  by  means  that 
"broadly  stifle  fundamental  personal  liberties  when  the  end  can  be  more  nar- 
rowly achieved."  8helt07i,  supra,  at  488.**  As  we  said  in  Gibson,  supra,  "Of 
course,  a  legislative  investigation — as  any  investigation — must  proceed  *stcp  by 
step,'  .  .  .  but  s^tep  by  step  or  in  totality,  an  adequate  foundation  for  Inquiry 
HUist  be  laid  before  proceeding  in  such  a  manner  as  will  substantially  intrude 


M  Ay;  wo-^alfl  in  Wnfkinii  v.  T'nitcd  .Vntra,  3.'»4  U.S.  178  : 
"fWlbpn  I'^lrfst  Amomlniont  rights  aro  threatenort.  tlio  delcgntion  of  power  to  th.>  florls- 
Isitivol  rnminittefl  must  be  clenriy  revonletl  in  Its  charter.  ...  It  Is  tho  responaihilUy  of 
the  Confsrofc*;  .  .  .  to  insure  thrtt  compulsory  process  is  used  only  In  furtherance  of  n  lepis- 
latlve  pnrpoffe,  Thnt  requires  that  the  Instrnctions  to  nn  investij?nting  enniniitee  spell  out 
the  group's  jurisfliction  and  purpose  with  sufficient  pnrtieulnrlty.  .  .  .  The  more  vaKue  the 
eoninilttne's  chnrtnr  Is,  the  jrreater  heconin.««  thr*  posalhlllty  that  the  committee's  specific 
Actions  are  not  In  conformity  with  the  will  of  tlie  parent  House  of  Concress."  Jd.,  nt 

^  We  noted  in  Sweerif  v.  Hampshire,  Sn4  Tl.R.  2S4  : 
"The  State  Supreme  Cmipt  UseK  reengnJ'/ett  that  there  wns  a  weakness  In  its  conclusion 
that  tlie  menace  of  forclblft  overthrow  of  the  covornmeiit  .instif1n»l  sacrifielnp  ennsiitntinnal 
richts.  Thnre  was  a  mISBlnjr  link  In  tl.e  chnin  of  reason  Inc.  The  sylloqlsm  was  not  coit>- 
plete.  There  irn«  no  thin  fj  to  oonn^^rt  the  tjursfioninff  of  the  petitioner  with  thin  futidft- 
wrvinl  hitereat  of  the  afate/'  Jd.,  at  251  f emphasis  s«ppMert>. 

^  See  penerally  Not<>,  Less  Drastic  ^[enns  and  the  First  .VnienUmont.  78  Yale  L.J.  4f>4 
finnn). 

a*' .See  XVnfkinJi,  Kupra.  nt  208-200.  .«?ee  generally  Baofteft  v.  liuVift,  ^77  V.R.  •'^fiO.  372: 
fiprifter  V.  Randall,  357  U.S.  nifl  .520:  Anhton  v.  Kentuckif.  ;W  U.S.  200-201: 
hnmhrnwahi  v.  Pfi.ster,  .^80  T.S.  47f).  4Sfi:  Smith  v.  CaJifarnia.  301  TI.R.  147.  in0-ir»2 
(103a>  :  Winter/i  v.  York.  S.*?.^  U.S.  TJOT  :  Sttromherg  v.  Cnlifornia,  28«  U.S.  3r»n,  30n. 

See  fll«o  Note.  The  Ohlllinff  Effect  in  Constltntlonnl  Law.  fif)  Col.  L.  livv.  808  (lOfin). 

«'See  penerfllly  Zicickler  v.  Knota.  .^Sfl  U.S.  241.  240-2.10.  nn  1  cases  cited  therein: 
Coalrtt  V.  Cincinnati,  402  U.S.  fill.  (HQ:  CantxceU  v.  ravuectlrut,  3lo  T\S.  2J)(^  .^07: 
/)<?  Janne  v.  Orroon,  209  U.S.  353.  304-305:  Srhnridcr  v.  fHate,  30.9  Tf.S.  147.  ir.4  :  Cor  v. 
LouifduHa,  379  U.S.  559.  5fi2-.^04  (1905).  Cf.  AM  .4 OP  v.  fiat 'on.  371  U.S.  415  4.T8  flOfi.TK 
See  also  Xote,  The  First  Amendment  OTerbreadth  Doctrine,  65  llarv,  L.  Rev.'  844  (1970). 
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upon  and  severely  curtail  or  inhibit  constitutionally  protected  activitlts  or 
seriously  interfere  with  similarly  protected  assuciational  rights.'*  Id.,  at  rCu. 

I  believe  the  .safeguardij  developed  in  our  decisions  involvinR  g(»vi'rniufnt:il 
investigations  must  apply  to  the  grand  jury  Inqnfries  in  tiiese  cases.  Surely  tlu» 
function  of  tlie  grand  jury  to  aid  in  the  enforcement  of  the  law  i.s-  no  inor*'  iiiipur- 
lant  than  the  fumtion  of  the  Irgislatnre.  and  its  roniuiitteo.s  to  make  Mu»  law. 
We  liave  long  recognized  the  value  of  the  role  played  by  legi.slative  invesrig;itit»Mv, 
.see,  v.ff.,  Vnitcii  Sttttrs  v.  Rnmvly,  345  U.S.  41.  43;  Hnrenblatt  v-  Vniivti  stafrs, 
300  V.S.  105).  111-112.  for  the  '*power  of  Congress  to  conduct  investigations  is 
bn)a<l  .  .  .  [eiicnuiimssingj  surveys  of  defects  in  our  social,  rconondc  or  pcilitiral 
systfui  for  the  purpose  of  enabling  Congress  to  renjedy  them.'*  M^athinM,  supra. 
at  1N7.  SiaiiUirly.  the  associational  rights  of  private  indi>  id  ials,  which  have  hoen 
Ihe  prime  foins  of  our  First  Amendment  decisions  in  the  investigative  sphere, 
are  luirdly  more  important  than  the  First  Amendment  rights  of  mass  riiiniUition 
newspaiH»rs  and  electronic  media  to  »lis.seminate  ideas  an<l  information,  and, of 
the  general  public  to  receive  them.  Moreover,  the  vices  of  vagurnrss  and  ovor- 
!»readt!i  which  legislative  Investigations  may  manifi^t  are  also  exhibited  by  grand 
jury  inquiries,  since  grand  jury  investigations  an*  not  lindlcd  in  svo\h^  tn  spe- 
cific criadnal  acts,  see,  tuff.,  Wilson  v.  United  i^tates,  221  U.S.  3G1,  Ifnidrirkx  v. 
rnitt-d  t^iatcs,  223  U.S.  ITS,  1S4,  United  States  v.  .lohnaon,  319  T.S.  ^03.  and 
since  standards  of  materiality  and  relevame  are  greatly  relaxett.  UuJt  v.  Vnitvd 
States,  21S  U.S.  245;  Unftvd  ^ftatcs  v.  Vostcllo,  350  U.S.  350.  See  gcmTally  Note. 
The  Grand  Jury  as  an  Investigatory  Bod,v,  74  Ilarv.  L.  Rev.  500,  501-502  (lOtil )  /" 
For,  as  the  United  States  notes  In  its  brief  in  Caldwell,  the  grand  jury  "need 
establish  no  factual  basis  for  commencing  an  investigation,  and  ciin  pur.sue  lu- 
nifirs  which  further  investigtitbm  may  prov<i  groundless.'*  * 

Accordingly,  when  a  reporter  is  asked  to  appear  before  a  grand  jury  and  re- 
veal c()nfidences,  I  would  hold  that  the  government  must  (1)  show  that  theie  is 
probatde  cause  to  heUeve  that  the  newsman  has  inforaiation  which  is  rbsuly 
ri'levant  to  a  si>eeific  probable  violation  of  Inw^*'  (li)  demonstrate  that  the  iu- 
ff»rmation  sought  cannot  he  obtained  by  alternative  nn-ans  less  destructive  of 
First  Amendment  rights;  and  (3)  denion.strate  a  compelling  and  overriding  in- 
terest in  the  iiiforamtion.*' 

This  is  not  to  say  that  a  grand  jury  could  not  issue  a  subpoena  until  sm  h  a 
.showing  were  made,  and  It  Is  not  to  say  that  a  newsman  would  he  in  any  way 
privilege*!  to  ignore  any  subpoena  that  was  issued.  Obviously,  before  the  govern- 
ment's burden  to  make  such  a  showing  were  triggered,  the  reporter  would  have 
to  move  to  quash  the  subpoena,  asserting  the  basis  on  whicli  he  considered  the 
particular  relationship  a  confidential  one. 

B 

The  crux  of  the  Court's  rejection  of  any  newsman's  privilege  Is  its  observation 
that  only  "where  news  pources  themselves  are  implicated  in  crJnu*  or  possess  in- 
formation relevant  to  the  grand  jury's  task  need  they  or  the  reporter  be  c(>n- 
cerned  about  grand  jury  subpoenas."  See  afitc,  at  25  (emiihasls  supplied).  ]?ut 


«  In  nddition.  witnesses  otistorritirlly  nrp  not  allowed  to  ohjpct  to  questions  on  lh»^ 
irroumjs  of  ninterlrtllty  or  roh'vnm'O.  f«lnce  the  soope  of  I  lie  praiid  Jury  lu(i»ilry  is  ilpeniwl 
111  be  of  no  eon  rem  to  the  witness.  Wair  v.  Vnitcd  StatOf,  417  F.  2d  384.  cvrt.  «!eii|p*l.  VM) 

V  S.         Xor  is  counsel  pennittetl  to  be  present  to  aid  a  witness.  See  In  rc  Orohan,  352 

V  S  "tiO, 

*Spf»  genorallv  Yonnper,  The  Grand  Jury  Under  Artlelo  III.  46  Crini.  Xj.C.  &  P.S,  214 
(1055)  •  Xoto.  "304  V.  Pa.  Ij.  Rev.  421)  (1055)  :  Watts,  Oraml  Jury:  Slcophig  Watchtlny  or 
Kxi>pnsi've  An  tin  no.  37  N.C.  L.  Ker.  200  (1950)  :  Whyte.  "Is  thp  firand  Jnry  XeooHsnry." 
45  Va.  L.  Uev.  4«0  (1050)  ;  Note.  2  Col.  L,  anil  Soc.  Prob  58  (10^5)  ;  Antfll.  The  Modern 
firand  Jurv :  Bpnlplited  Supergoverninent,  51  A.B.A.J.  133  (10U5)  ;  Orfleld,  The  I'o'lprnl 
Gnind  Jury,  22  F.R.D.  ?U3.  ,  ^    .      ^  ,     ,  t 

•»-'Thp  staodarH  of  proof  employed  by  most  ffrtrnd  jitrlps.  federal  and  State,  is  simply 
"nmbnble  eauae"  to  holievp  that  -tho  aceused  has  eoitimittP<l  a  frhjic.  S*v  Note.  10(i:{  \V:tsh. 
1  U  Q.  102:  U  Ttall  r/  aL»  Modern  Criminal  Procedure  703-794  (10f»9).  nptiprally  speak- 
ing, it  is  extmnelv  illfllcult  to  challeoge  indletments  on  tlie  ground  that  thev  are  not  siip- 
imrti'd  bv  ad*'Miiatp  or  comTWtent  evidence,  Cf.  Costcllo  v.  United  States .  aSO  U.S.  350  ; 
nerk  v.  Wanhinfjton,  tm  TJ.S.  541.  ^ 

^cr.  Garland  v.  Ton-e,  250  F.  2d  545.  The  Second  ClreiHt  Court  of  Appeals  dfellned  to 
provld**  a  testimonial  prlvUege  to  a  newsman  called  to  testify  at  a  civil  trial.  But  the  court 
recognized  a  newsman's  First  Amendment  right  to  a  eonfldentinl  relationship  with  his 
soup<'€'  and  concluded:  '*It  is  to  be  noted  that  we  are  not  dealing  hero  with  the  use  of 
judicial  process  to  force  a  wholesale  disclosure  of  a  newspaper's  eonfldeutlal.  sooT-ces  of 
news,  nor  witli  a  case  where  the  identity  of  the  news  source  is  of  douhtful  relevaoce  or 
nuiterlalltv.  .  .  .  The  nnestlon  asked  went  to  the  heart  of  the  plaintiff's  claim."  Id.,  at 
540-550  (citations  omitted). 
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this  IS  a  most  misleading  construct.  For  it  is  olivionsly  not  true  tliat  tlie  only 
persons  about  whom  reporters  will  be  forced  to  testify  will  he  thos-e  ••conlideiitial 
informants  involved  in  actual  criminal  conduct*'  and  those  bavinj?  "iiitorination 
suggesting  illegal  conduct  by  others."  See  ante,  at  ii.l,  27.  As  noted  above,  given 
t!ie  grand  jnry's  extraordinarily  broad  investigative  powers  and  the  weak  stand- 
ards of  relevance  and  materia li'-y  that  apply  during  such  inquiries,  reporters,  if 
they  have  no  testimonial  privilege,  will  be  called  to  give  intormation  about  in- 
formants who  have  neither  conmiitted  criuies  nor  have  infonnation  uhont  crime. 
It  is  to  avoid  deterrence  of  such  sources  and  thus  U.  prevent  needless  injury  to 
First  Amendment  values  that  I  think  the  governuient  must  be  reipiired  t(»  show 
probable  cause  that  the  newsman  has  Inforuiation  which  is  clearly  relevant  to  a 
specific  probable  violation  of  criminal  law," 

Similarly,  a  reporter  may  have  information  from  a  confidential  source  which 
is  "related"  to  the  commission  of  crime,  hut  the  government  may  be  able  to 
o!»tain  :in  indictment  oi*  otherwise  achieve  its  purposes  by  sul>Poenaing  iHn*snns 
<jther  than  the  rojjorter.  It  is  an  obvious  but  important  trnisni  that  when  g<^vern- 
ment  aims  have  been  fully  served,  there  can  be  no  legitimate  reason  to  di^4^npt 
a  contidential  relationship  between  a  reporter  and  his  source.  To  dd  so  would  not 
aid  the  administration  ol*  justice  and  would  ou'ly  imi)air  the  flow  ,«f  information 
to  the  public.  Thus,  it  is  to  avoid  deterrence  of  such  sources  thht  I  think  the 
government  must  show  that  there  are  no  alternative  means  fOT  the  gnand  jury 
to  obtain  the  information  sought. 

Both  the  "prolmble  cause"  and  '^ftlternatiT^o  means"  re<iuirem<»Uts  would  thus 
serve  the  vital  function  of  mediating  between  the  public  interest' in  the  adminis- 
tration of  justice  and  the  constitutional  protection  of  the  full  flf)W  of  informa- 
tion. These  requirements  would  avoid  a  direct  conflict  between  these  competing 
conriM*n.s,  and  tln-y  would  generally  provide  ade(tnate  protect l*m  for  newsmen. 
See  Tart  JII»  infra.^  No  doubt  the  courts  would  be  required  to  make  some  delicate 
Judgments  in  working  out  this  accommodation.  But  that,  after  all,  is  the  function 
of  cnurtti  of  law.  Better  such  judgments,  however  difiicnlt,  than  the  simplistic  and 
.stultifying  absolutism  adoptecl  by  the  Court  in  denying  any  force  to  the  First 
Amendment  in  tiiese  cases.*' 

The  error  in  the  Court's  absolute  rejection  of  First  Amendment  interests  in 
these  cases  seems  to  jno  to  be  most  profound.  For  in  the  name  of  advancing  the 
administration  of  justice,  the  Court's  decision,  I  think,  will  only  impair  the 
achievement  of  that  goal.  People  entrusted  with  law  enforcement  responsil)ility, 
no  less  than  private  citizens,  need  gem^ral  information  relating  to  controversial 
.social  problems.  Obviously,  press  reports  have  great  value  to  government,  even 
when  the  newsman  cannot  be  compelled  to  testify  hefoi-e  a  grand  jury.  The  sad 
paradox  of  the  Court's  position  is  that  when  a  grand  jury  may  exercise  an  un- 
bridled subpoena  powder,  and  sources  involved  in  sensitive  matters  become  foarfxd 
of  disclosing  information,  the  newsman  will  not  only  cease  to  be  a  useful  grand 
jury  witiiess;  he  will  cease  to  investigate  and  publish  information  about  issues 
of  public  import.  I  cannot  subscribe  to  such  an  anomalous  result,  for,  in  my  view, 
the  interests  protected  by  the  First  Anieudment  are  not  antagonistic  to  ihe  ad- 
ministration of  justice.  Rather,  they  can,  in  the  long  run,  only  be  complementary, 
and  for  that  reason  must  be  given  great  '^breatl^ing  space.'*  2\'AACP  v.  Button 
871  U.  S.  415,  433. 


^If  this  requirement  is  not  met,  then  the  gOTerament  will  basically  be  allowed  to  under- 
take  a  "fishing  expedition"  at  the  expense  of  the  press.  Such  general,  exploratory  Investi- 
gations will  be  most  damaging  to  confidential  news-gathering  relationships,  since  they  will 
create  great  uncertainty  In  both  reporters  and  their  sources.  The  Court  sanctions  such 
exploration.s,  by  refusing  to  apply  a  meaningful  "probable  cau.sc*'  requirement  See  ante.,  at 
35-30-  As  tbe  Court  states,  a  grand  Jury  Investigation  "may  be  triggered  by  tips,  rumors 
evidence  proferred  by  the  prosecutor,  or  the  personal  knowledge  of  the  grand  jurors/'  Ante, 
at  36.  It  thereby  invites  government  to  try  to  annex  the  press  as  an  Investigative  arm.  since 
any  time  government  wants  to  probe  the  relationships  between  the  newsman  and  his  source, 
It  can,  on  virtually  any  pretext,  convene  a  grand  jury  and  compel  the  journalist  to  testlfv. 

The  Court  falls  to'  recognize  that  under  the  guise  of  ^'Investicatliig  crime"  vindictive 

 prosecutors  can,  using  the  broad  powers  of  the  grand  Jury  which  are,  in  effect,  immune 

from  judicial  supervision,  explore  tlie  newsman's  sources  at  will,  with  no  serious  law  en- 
forcement purpose.  The  secrecy  of  grand  jury  proceedings  affords  little  consolation  to  a 
news  source ;  the  prosecutor  obviously  will,  in  most  cases,  have  knowledge  of  testimony 
given  by  gmnd  Jury  witnesses. 

86  We  nte^  not,  therefore,  reach  the  question  of  whether  government's  interest  In  these 
cases  is  "overriding  and  compelling."  I  do  not,  however,  believe,  as  the  Court  does,  that  all 
grand  jury  investigations  automatically  would  override  the  newsman's  testimonial  privilege. 

««The  disclaimers  in  Mr.  Justice  Powbll's  concurring  opinion  leave  room  for  the  hope 
that  In  some  future  case  the  Court  may  take  a  less  absolute  position  in  this  area. 
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III 

In  <U'<-i(lniK  wliat  protortion  slnnikl  be  givpn  to  info  mint  ion  n  re])ortcr  receives 
ill  t'onlid^'iU'c  ffoui  ;i  news  s<iurce,  the  Court  of  Apjjeals  for  the  Nintli  Cirniit 
.'ilfirnu'<I  the  hohliui?  of  tlie  District  (.'(Mirt  tliat  tlie  fiinunl  jury  power  of  testi- 
monial eaiiij»nlsi<ui  ninst  not  be  exercised  in  a  nmniier  iikel.v  to  impair  Kirs»^ 
Anientlniciit  interests  "unfil  there  li;is  been  o  clear  showinf?  of  eonipellinj^  nmi 
overridiMK  national  interest  that  eannnt  he  served  by  alternative  means/*  fV/M- 
n-cfl  V.  fnltrff  Si'itc^.  AM  V,  LM  lOSl,  1()S6.  It  Jipproved  tlie  re(piest  of  resiwndent 
CnhhveJl  for  s|Kriti<*ati<in  by  the  fc'overnnient  of  tlie  "siibjeet,  direction  or  iscf»pe 
of  the  ^;r;))id  jury  inqiiiry.'*  Id.,  at  1085.  And  it  lield  that  in  the  circnmistances  of 
Ibis  cjise  Caldwell  need  not  divnlffe  confidential  infornmtion. 

I  think  this  decision  was  correct.  On  the  record  before  us  the  L'nted  States  has 
not  met  the  burden  wliicli  I  think  the  appropriate  newsman's  privilege  should 
require. 

In  affidavits  before  the  District  Court,  the  United  States  said  it  was  investipat- 
inj:j)ns.Kible  viohitions  of  18  U.S.C.  §  871  (threats  ajjainst  the  President),  18  U.S.C. 
Ji  IToT  (nssassination,  attempts  to  as.sassinate,  conspiracy  to  assassinate  the 
President),  IS  r.S.C.  §231  (civil  disorders),  18  U.S.C.  §1201  (interstate  travel 
to  incito  a  riott,  18  U.S.C.  S  1341  (mail  fraud  and  swindles)  and  other  crimes 
which  were  not  specified.  But,  with  one  exception,  there  has  been  no  factual 
showing  in  tliis  ca.se  of  the  probable  comini.s.sion  of,  or  of  attempts  to  commit,  anv 
criuieR.^'  The  siufrle  exception  relates  to  the  allegation  that  a  Black  Panther 
Party  leader,  Pavid  Hilliard,  violated  18  U.S.C.  §871  during  the  course  of  a 
spm'h  in  November  I960.  But  Caldwell  was  subpoenaed  two  months  after  an 


niorts  the  record  before  us  does  not  show  that  Caldwell  probably  had  any  informa- 
tion abfMit  the  violation  of  any  other  federal  crlines.'"  or  that  alternative  means 
of  obtaininij  the  desired  information  were  pursued." 

Tn  the  rtrldwrV  ca.se,  the  Court  of  Appeals  further  found  that  Caldweir.s  con- 
fidential relationship  with  the  leaders  of  the  Black  Panther  Party  would  be 
impair!  i  if  he  appeared  before  the  f^rand  jury  at  all  to  answer  questions,  even 
though  not  privileged.  Caldwvll  v.  United  States,  434  K.  2d,  at  1088.  On  the 
particular  fads  before  it."  the  Court  concluded  that  the  very  appearance  by 

a'  Spo  Blhsl.  ftt  61  ff. 

a"  Aftpr  Caldwell  was  first  .subpoenaed  to  appear  before  the  grand  Jury,  the  Government 
did  iinc]ertake»  by  affilavits,  to  "set  forth  facts  Indicating  the  general  nature  of  the  grand 
jjirys  investlcation  rand]  witness  Earl  Caldwell's  posseaslon  of  Information  relevant  to 
this  general  inquiry.'*  In  detailing  the  baBis  for  the  belief  that  a  crtme  had  probably  been 
romniittod,  the  gov(»rnment  simply  asserted  that  certain  actions  had  previously  been  taken 
ftj/  other  grana  juriee,  and  op  Oovemment  counsel,  with  respect  to  certain  members  of  the 
Black  Panther  Party  (i.e.,  Immunity  grants  for  certain  Black  Panthers  were  sought ;  the 
Government  moved  to  compel  party  members  to  testify  before  ^rand  Juries;  and  contempt 
citations  were  sought  when  party  members  refused  to  testify).  No  facts  were  asserted  rur- 
peatlnff  the  actaal  commission  of  crime.  The  exception,  fts  noted.  Involved  David  Hllllard's 
speech  and  Its  republication  In  the  party  newspaper,  "The  Black  Panther,"  for  which 
HUUard  had  bven  indicted  before  Caldwell  vns  sxibpoenaod. 

3«In  Jts  amdavlts,  the  government  placed  primary  reliance  on  certain  articles  publlBhed 
by  Caldwell  In  the  New  York  Times  during  1969  (on  June  15,  July  20,  July  22,  July  27  and 
December  14).  On  December  14.  1909,  Caldwell  wrote  : 

"We  are  special,  Mr.  Hllllard  snld  recently.  We  advocate  the  very  direct  overthrow  of  the 
Government  by  way  of  force  atid  violence.  By  picking  up  guns  and  moving  against  it  because 
we  recognize  It  being  oppressive  and  In  recognizing  that  we  know  that  the  only  solution 
to  It  is  armed  struggle. 

"In  their  role  as  the  vanguard  In  a  revolutionary  struggle,  the  Panthers  have  picked  up 
guns, 

"Last  week  two  of  their  leaders  were  killed  during  the  police  raid  on  one  of  their  offices 
In  Chicago.  And  In  Los  Angeles  a  few  days  earlier,  three  officers  and  three  Panthers  were 
wounded  In  a  similar  shooting  incident.  In  these  and  in  some  other  raids,  the  police  have 
found  caches  of  weapons,  including  high-powered  rifles." 

In  niy  vii>w,  tills  phoiihl  be  read  as  indicating  that  Caldwell  had  interviowed  Pantlier 
leader;:.  It  does  not  Indicate  that  he  pro})a}>lv  had  knowledge  of  the  crimes  being  Investi^ 
gated  by  the  Government.  And.  to  repeat,  to  the  extent  it  does  relate  to  Hllllard's  threat, 
an  indictment  had  already  been  brought  on  that  mat  >r.  The  other  articles  merely  demon- 
strate that  Black  Panther  Party  leaders  had  told  Caldwell  their  Ideological  beliefs — beliefs 
which  were  rendlly  available  to  the  Government  through  other  sources,  like  the  party 
newspaper.  % 

^The  Government  did  not  attempt  to  show  that  means  less  Impinging  upon  First  Amende 
ment  interests  had  been  pursued. 

« In  an  affidavit  filed  with  the  District  Court,  Caldwell  stated  : 

"I  began  covering  and  writing  articles  about  the  Black  Panthers  almost  from  the  time 
of  their  inception,  and  I  myself  found  that  in  those  first  months  that  they  were  very 
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■^fValdwell  hofare  the  grrancl  jury  would  Jeopardize  bis  relntioiiship  with  hissources, 
.leading:  to  a  .svvc»r.'incp  of  the  news-i^'athoriiig  relationship  and  iiupuirnifnt  of 
■the  How  of  news  to  the  public :  " 

*'AppeUant  asserted  in  affidavit  that  there  is  nothing  to  wMch  he  could 
testify  (beyond  that  which  he  has  already  made  public  hha  for  which, 
therefore,  his  appearance  is  unnecessary)  that  is  not  protected  by  the  Dis- 
trict Court's  order.  If  this  is  true — and  the  Government  apparently  has  not 
believed  it  necessary  to  dispute  it — appellant's  response  to  the  subpoena 
would  be  a  barren  performance — one  of  no  benefit  to  the  Grand  Jury.  To 
destroy  appellant's  capacity  as  news  gatherer  for  such  a  return  hardly  makes 
sense,  ^ince  the  cost  to  the  public  of  excusing  hi.s  attendance  is  so  slight, 
it  may  be  said  thai,  there  is  here  no  public  interest  of  real  substance  in 
competition  with  the  First  Amendment  freedoms  that  are  jeopardized. 

"If  any  competing  public  interest  is  ever  to  arise  in  a  case  such  as  this 
(where  First  Amendment  liberties  are  threatened  by  mere  appearance  a.t 
u  Grand  Jury  investisution)  it  will  be  on  au  (*eoasion  in  which  the  witness, 
.armed  with  his  privilege,  can  still  serve  a  u.seful  purpose  before  the  Grand 
.Tnry.  Considering  the  sc()i)e  of  the  privilege  embodied  in  the  protective  order, 
these  occa.sions  would  seem  to  be  nnnsual.  It  is  not  asking  too  much  of  the 
Government  to  show  that  such  an  occasion  is  presen'M  here."  Caldiccll, 
nupra,  at  1080. 

I  think  this  ruling  wns  also  correct  in  light  of  the  particuJarized  circimistjinces 
of  the  CaldtveU  ease.  Obviously,  only  In  very  rai'e  circumsiances  would  a  confi- 
dential relationship  between  a  reporter  and  his  source  be  fto  sensitive  that  mere 
api)ea ranee  before  the  grand  jary  by  the  newsman  woimI^  substantially  impair 
his  newsgathering  fimctlon.  Bnt  In  this  ease,  the  rep»i>r£er  made  out  a  prima 
facie  case  that  the  flow  of  news  to  tlie  public  would  be  ^Jurtailed.  And  lie  stated, 
without  contradiction,  that  the  only  nonconfidential  rjiaterial  about  which  lie 
could  testify  was  already  printed  in  his  newspaper  articles.**  Since  the  United 
States  has  not  attempted  to  refute  this  assertion,  the  appearance  of  Caldwell 
would  on  these  facts,  indeed  be  a  "barren  performance."  But  this  nspect  of  tlie 
OnJdwrU  judgment  I  would  confine  to  its  own  facts.  As  the  Court  of  Appeals 


brl»'f  nnd.  rphictnnt  to  dlsriiss  nny  substantive  nmttor  with  me.  However,  as  tliey  renlizert 
I  virnU\  he  trusted  and  tiint  iny  solf  purpose  was  to  collect  my  iiiformntinu  and  present  it 
objectively  In  the  newspaper  and  tlint  I  hnd  no  ntlier  motive.  I  found  tbnt  not  on!y  were 
rbe  pnrty  leaders  nvnllable  for  tn-deptli  Interviews  but  nlso  the  mnk  and  fllo  memhfi's 
were  cooperntlvo  U\  aidinjs  me  in  the  iiewRpnper  stories  thnt  I  wnutetl  to  do.  B^irlnp  the 
time  that  I  linve.  hcf^n  coverinp  tlio  pnrty.  I  h.ave  noiiced  other  newspapermen  reprc.«entiu?? 
If'eltlmnte  orjianizntionK  in  tlie  news  media  turned  away  because  tliey  Avere  not  known  aud 
trusted  by  the  party  leadership.  * 

'Ws  a  result  of  the  relationship  that  I  have  developed.  I  have  been  able  to  write  length: 
stories  nbout  the  rnntlier««  that  imve  appeared  In  The  New  York  Thne.s  and  hnve  been  o: 
such  «  nature  thnt  otiier  reporters  who  have  not  known  the  Panthers  have  not  been  able 
tft  wrire.  Many  of  these  stories  have  appeared  in  up  to  50  or  60  other  newspapers  around 
the  country. 

"The  BInrk  Panther  Party's  method  of  operatlnn  with  regard  to  members  of  the  press 
Is  ;  ipniflcantly  different  from  that  of  othnr  orpani;:atlons.  For  instance,  press  credentials 
are  nor  reeajrnized  as  beinp  of  any  sipnifieauce,  Tn  addition,  intervfews  are  not  normally 
(Ipslpnated  as  heJns;  ^hackcrounders*  or  'oflP  the  record'  or  'for  publication'  or  *on  the  record/ 
Heranse  no  substantive  Interviews  are  given  until  a  relntlonship  o*'  trust  and  confidence 
Is  develoned  between  the  Black  Panther  Party  members  and  a  reporter.  Statements  are 
r.irrly  mnd«'  to  Kueh  reporters  on  nn  <»TiprrBKert  'on'  piid  *<^ff'  tbp  reeord  Imsis.  Tnstend.  nn 
tmderstnudlnfr  Is  developed  over  a  period  nf  time  between  the  Black  Paather  Party  mem- 
hers  iMvA  the  reporter  as  to  matters  whieh  the  lilack  Paather  Party  wishes  to  disclose  for 
publications  and  those  matters  which  are  Rlven  in  confidence.  .  .  .  Indeed,  if  I  nm  forced 
to  annear  In  seernt  prnnd  jury  proceed  I  nps.  my  appearance  alone  would  he  interpreted  by 
thf>  Rliiek  Pan  filers  and  other  dissident  pronps  ns  a  possible  disclosure  of  confidences  and 
trust';  and  would  similarly  destroy  mv  effectiveness  as  a  newspaperman." 

"Militant  pronps  mipnt  very  understandably  fear  that,  under  the  pressure  of  exam- 
ination before  a  CJrnnri  Jury,  the  witness  nmy  fall  to  protect  their  confidences.  ...  The 
Government  charaeterlzes  this  anticipated  loss  of  communicntion  as  Black  Panther  re- 
prisal. .  .  .  But  It  is  not  an  extortionate  threat  that  we  face.  It  Is  a  human  reaction  as 
r»':isnnablc  to  expect  as  that  a  client  will  leave  a  lawyer  when  his  confidence  is  shaJ?en.  .  .  . 
As  tlip  Onvernment  points  out.  loss  of  such  a  sensitive  news  source  can  i.lso  result  fr.^m 
its  renrtinn  to  Indiscreet  or  uafavnrable  rpportiap  or  from  a  reporter's  association  with 
rrovorument  a  cents  or  persons  disapproved  of  by  the  news  source.  Loss  in  such  a  case, 
however,  results  from  an  exercise  of  the  choice  and  prerogative  of  a  tree  press.  It  Is  not 
fhp  -"-Hit  of  Government  conmulsion."  CnhUnell  w  Tfnited  Statea,  F.  2d  1088. 
«  Caldwell  stated  in  his  afl^davlt  filed  with  the  Dlstrlet  Court,  see  n.  40.  supra' 
"It  would  be  virtually  impossible  for  me  to  recall  whether  any  particular  matter  disclosed 
to  me  by  members  of  the  Black  Panther  Party  since  January  1.  19G0»  was  based  on  nn  under- 
standing" that  it  would  or  would  not  be  confidential.  Generally,  those  matters  which  were 
made  on  a  nonconfidential  or  'for  publication'  basis  have  been  published  In  articles  I  have 
written  In  The  New  York  Times :  conversely^  any  matters  which  I  have  not  thus  far  dis- 
closed In  published  articles  would  have  been  given  to  me  based  on  the  understanding  that 
they  ivere  confidential  and  would  not  be  published.'* 
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appropriately  observed:  *The  rule  of  this  case  is  a  narrow  one.  .  .  Caldwell, 
supra,  at  1090. 

Accordingly,  I  would  affirra  the  judgment  of  the  Court  of  Appeals  in  No.  70-57, 
United  States  v.  CaldwelV*  In  tlie  other  two  cases  Ijefore  us,  No.  70-85,  Bninz- 
lurff  V.  JIayes  and  BrunzVurg  v.  Mciffs,  and  No.  70-})4t  In  the  Matter  of  Pntfl 
Puppas,  I  would  vacate  tlie  judgments  and  remand  the  ciises  for  further  pro- 
ceedings not  inconsistent  with  the  views  I  have  expressed  in  this  opinion. 


SUPREME  COUIIT  OP  THE  UNITED  STATES 
No.  70-57 

United  States,  petitioner,  v.  Earl  Caldwell 
On  Writ  of  Certiorari  to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit 

[June  29, 1972] 

Mr.  Justice  Douglas,  dissenting. 

Caldwell,  a  Black,  is  a  reporter  for  the  New  York  Times  and  was  assigned 
to  San  Francisco  with  the  hope  that  he  could  report  on  the  activities  and  atti- 
tudes of  the  Black  Panther  Party.  Caldwell  in  time  gained  the  complete  confi- 
dence of  its  members  and  wrote  in-depth  articles  about  them. 

He  was  subpoenaed  to  appear  and  testify  before  a  iederal  grand  jury  and 
to  bring  with  him  notes  and  tapes  covering  ijiterviews  with  its  members.  A 
hearing  on  a  motion  to  quash  v/as  held.  ll)e  District  Court  ruled  that  while 
Caldwell  must  appear  before  the  grand  jury,  he.-rieed  not  reveal  confidential 
communications  unless  the  court  was  satisfied  that  there  was  a  "compelling  and 
overriding  national  interest."  See  311  F.  Supp.  358.  Caldwell  filed  a  notice  of 
appeal  and  the  Court  of  Appeals  dismi.ssed  the  appeaj  without  opinion. 

Shortly  thereafter  a  new  grand  jury  was  impanelled  and  It  issued  a  new 
subpoena  for  Caldwell  to  testify.  On  a  motion  to  quash,  the  District  Court  issued 
an  order  substantially  Identical  to  its  earlier  one. 

Caldwell  refused  to  appear  and  was  held  in  contempt.  On  appeal  the  Court  of 
Appeals  vacated  the  judgment  of  contempt.  It  said  that  the  revealing  of  con- 
lidential  sources  of  information  jeopardized  a  First  Amendment  freedom,  that 
Caldwell  need  not  appeftr  before  the  grand  jury  absent  a  showing  that  there  was 
a  ''compelling  or  overriding  national  interest"  in  pursuing  such  an  interrogation. 

The  District  Court  had  found  that  Caldwell's  knowledge  of  the  activities  of  the 
Black  Panthers  **derived  in  substantial  part"  from  information  obtained  "within 
the  scope  of  a  relationship  of  trust  and  confidence."  It  also  found  that  confidential 
relationships  of  this  sort  are  commonly  developed  and  maintahied  by  profes- 
sional journalists,  and  are  indispensable  to  their  work  of  gathering,  analyzing, 
and  publishing  the  news. 

The  District  Court  further  had  found  that  compelled  disclosure  of  information 
received  by  a  journalist  within  the  scope  of  such  confidential  relationships 
jeopardized  those  relationships  and  thereby  impaired  the  journalist's  abllitv  to 
gather,  analyze,  and  publish  the  news. 

The  District  Court  ilnally  had  found  that,  without  a  protective  order  delimit- 
ing the  scope  of  interrogation  of  Earl  Caldwell  by  the  gran  i  jury,  his  appearance 
and  examination  before  the  jury  would  severely  impair  ji^d  damage  nis  confi- 
dential relationships  with  members  of  the  Black  PanthCi*  Party  and  other  mili^ 
tants.  and  thereby  severely  impair  and  damage  his  ability  to  gather,  analyze, 
and  publish  news  concerning  them:  and  that  it  would  also  damage  and  impair 
the  abilities  of  all  reporters  to  gather,  analyze,  and  publish  news  concerning  them. 

The  Court  of  Appeals  agreed  with  the  iindings  of  the  District  Court  but  held 
that  Caldwell  need  not  appear  at  all  before  the  grand  jury  absent  a  ^'compelling 
need"  shown  by  the  Government.  434  F.  2d  1081. 

It  is  my  view  that  there  is  no  "compelling  need"  that  can  be  shown  which 
qualifies  the  reporter's  immunity  from  appearing  or  testifying  before  a  grand 

«TIie  District  Court  reserved  jurisdiction  to  modify  its  order  on  a  showing  of  a  govern- 
znental  interest  which  cannot  be  served  by  means  other  than  Caldweirs  grand  jury  testis 
pony-  The  Government  would  thus  have  further  opportunity  In  that  court  to  meet  the 
burden  which,  I  think,  protection  of  First  Amendment  rights  requires. 
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jury,  unless  tLe  rei>orter  himself  is  implicated  in  a  crime.  His  immunity  in  my 
view  is  therefore  yuite  complete,  for  ubsent  his  involvement  in  a  crime,  the  First 
Amendment  protects  him  n gainst  an  appearance  before  a  grand  Jury  and  if  he 
is  involved  in  a  crime,  the  Fifth  Amendment  stands  as  a  barrier.  Since  in  my 
vi^iw  there  is  no  area  of  inquiry  not  protected  by  a  privilege,  the  reporter  need 
not  appear  for  the  futile  purpose  of  invoking  one  to  each  question.  And,  since 
in  ray  view  a  newsman  has  an  absolute  right  not  to  appear  before  a  grand  jury  it 
foll<iws  for  me  that  a  journalist  who  voluntarily  appears  before  that  body  may 
invoke  his  First  Amendment  pri>'ilej?e  to  specific  questions.  Th/J  basic  issue  is  the 
extent  to  which  the  First  Amendment  (which  is  applicable  to  iiur^tigating  com- 
mittees, Watkivut  V.  UnHed  States,  354  U.S.  178;  KAAOP  v,  AlaMPia,  367  U.S. 
440»  463;  Qibiton  v,  Florida  Lcffislative  Investigating  Commiitee^  372  U.S.  539; 
Jiaird  v.  State  Bar,  401  U.S.  1,  6-7  ;  /  re  Stolar,  401  U.S.  23)  must  yield  to  the 
Government's  asserted  need  to  know  a  reporter's  imprinted  information. 

The  starting  point  for  decision  pretty  well  marks  the  range  within  which  the 
end  result  lies.  The  New  York  Timfes,  whose  reporting  functions  are  at  issue  here, 
takes  the  amazin/?  position  that  First  Amendment  rights  are  to  be  balanced 
against  other  needs  or  conveniences  of  government.^  My  belief  is  that  all  of  the 
"balancing"  was  done  by  those  who  w  rote  tlie  Bill  of  Rights.  By  casting  the  First 
Amendment  in  absolute  term.s,  they  reiiudlated,  the  timid,  watered-down,  emas- 
culated ver.<ions  of  the  First  Amendment  which  both  the  Government  and  the 
New  Xork  Times  advances  in  the  case, 
My  view  is  close  to  that  of  the  late  Alexander  Meiklejohn :  ■ 

**For  the  understanding  of  these  principles  it  is  essential  to  keep  clear  the 
crucial  difference  between  *the  rights'  of  the  governed  and  *the  powers*  of 
the  governors.  And  at  this  point,  the  title  'Bill  of  Rights'  is  lamentably  in- 
accurate as  a  designation  of  the  first  ten  amendments.  They  are  not  a  Bill 
of  Riglits'  but  a  'Bill  of  Powers  and  Rights.*  The  Second  through  the  Ninth 
Amendments  limit  the  powers  of  the  subordinate  agencies  in  order  that  due 
regard  shall  be  paid  to  the  private  ^rights  of  the  governed.  The  First  and 
Tenth  Amendments  protect  the  governing  ^powers'  of  the  people  from  abridg- 
ment by  the  agencies  which  are  established  as  their  servants.  In  the  Held  of 
our  'rights/  each  one  of  iis  can  claim  'due  process  of  law.'  In  the  field  of  our 
governing  'powers,*  the  notion  of  'due  process  is  Irrelevant.** 
He  also  believed  that  "Self-government  can  exist  only  insofar  as  the  voters 
acquire  the  Intelligence,  integrity,  scnnJtlvity,  and  generous  devotion  to  the 
general  welfare  that,  in  theory,  casting  a  ballot  is  assumed  to  express,^*'  and 
that  "[p]ublic  discussions  of  public  issues,  together  with  the  spreacSing  of  infor- 
mation and  opinion  bearing  on  those  issues,  must  have  a  freedom  unabridged  by 
our  agents.  Though  they  govern  us,  we,  in  a  deeper  sense,  govern  them.  Over  our 
governing^  they  have  no  power.  Over  their  governing  we  have  sovereign  power."* 
Two  principles  which  follow  from  this  understanding  of  the  First  Amendment 
are  at  stake  here.  One  is  that  the  people,  the  ultimate  governors,  must  have 
absolute  freedom  of  and  therefore  privacy  of  their  individual  opinions  and  be- 
~  liefs  regardless  of  how  suspect  or  strange  they  may  appear  to  others.  Ancillary 
to  that  principle  is  the  conclusion  that  an  individual  must  also  have  absolute 
privacy  over  whatever  information  he  may  generate  in  the  course  of  testing  his 
opinions  and  beliefs.  In  this  regard,  Caldwell's  status  as  a  reporter     less  rele- 
vant than  is  his  status  as  a  student  who  affirmatively  pursued  empirical  research 
to  enlarge  his  own  intellectual  viewpoint  The  second  principle  is  that  effective 
self-government  cannot  succeed  unless  the  people  are  immersed  in  a  steady, 
robust,  unimpeded,  and  uncensored  flow  of  opinion  and  reporting  which  are 
continuously  subjected  to  critique,  rebuttal,  and  re-examlnatlon.  In  this  respect 
Galdweirs  status  as  a  newsgatherer  and  an  integral  part  ^l^hat  process  becomes 
critical. 


^  **The  three  minimal  tests  we  contend  must  be  met  before  testimony  dlvtilglDg  confidences 
may  be  compelled  from  a  reporter  are  thene :  1.  The  government  must  clear&  show  that 
there  la  probable  cause  to  believe  that  the  reporter  possesses  Information  wUcb  is  specif' 
Ically  relevant  to  a  spedfic  probable  Tiolatlon  of  law.  2.  Ttie  government  mnst  clearly  show 
that  the  Infonnation  It  seeks  cannot  be  obtained  by  alternative  means,  which  Is  to  say» 
from  sources  other  than  the  reporter.  8.  The  government  must  clearly  demonstrate  a  com* 
pelling  and  overriding  Interest  In  the  information.**  Amicus  Brief,  N.Y.  Times,  at  29* 

»  Meiklejohn,  The  Sirst  Amendment  Is  Absolute,  1&61  Sup.  Ct  Bey.  240»  2Gi» 

«/rf.,  at  286. 
at  267. 
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Government  hns  many  interests  that  compete  with  the  First  Amendment.  Gon- 
grt'ssionnl  investigations  to  determine  liow  existing  laws  actually  operate  or 
whether  new  laws  are  needed.  While  congressional  committees  have  broad  pow- 
ers, tliey  are  subject  to  the  restraints  of  the  First  Amendment  As  we  said  in 
M'atkins  v.  United  States,  354  U.  S.  178. 197 :  "Clearly,  an  investigation  is  subject 
to  the  command  tliut  the  Congress  shall  malce  no  law  abridging  freedom  of  speech 
or  press  or  assembly.  While  it  is  true  Uiat  there  is  no  statute  to  be  reviewed,  and 
that  an  iiivestigation  is  not  a  law^  nevertheless  an  Investigation  is  part  of  law- 
making. It  is  justified  solely' as  an  adjunct  to  the  legislative  process.  The  First 
Amendment  may  be  invoked  against  infringement  of  the  protected  freedoms  by 
law  or  by  lawmaki?ig.*^ 

llence  luatters  of  belief,  ideology,  religious  practices,  social  philosophy  and  the 
like  are  beyond  the  pale  and  of  no  rightful  concern  of  government,  unless  the 
belief  or  the  si)eech  or  other  expression  has  been  translated  into  action.  We8t 
Virfjinia  State  Board  of  Education  v.  Barfwtte,  319  U.  S.  624,  64:5 ;  Baird  v.  State 
Bar,  401  V.  S.  1,  6-7 ;  In  re  StOlar,  401 U.  S.  23. 

Also  at  stake  here  is  Cu  Id  well's  privacy  of  nssooiiitlon.  We  have  held  that 
"[ijnviolability  of  privacy  in  group  association  may  in  many  clrcwnistances  be 
indispen-salile  to  preservation  of  freedom  of  association,  particularly  where  a 
group  es]M)uses  dissident  beliefs.'*  ^'AACP  v.  Alabama,  357  U.  S.  449, 462;  iVAACP 
V.  Button,  371  U.  S.  415. 

As  I  said  in  Gibson  v.  Florida  Lcffislafhe  CommittGC,  372  U.S.  539.  565:  .  . 
the  assoclntional  rights  protected  by  the  First  Amendment  .  .  .  cover  the  entire 
siieetrum  ir\  political  Ideology  as  well  as  in  art,  in  journalism,  in  teaching,  and 
in  religion.  lG]overnment  Is  .  .  .  precluded  from  probing  the  intinmcies  of  spiri- 
tual and  intellectual  relationships  in  the  myriad  of  such  societies  and  groups 
that  exist  in  this  country,  rcgardlcsH  of  the  legialafive  purpose  to  he  served  .... 
If  that  is  not  true.  I  see  no  barrier  to  investigation  of  newspapers,  churches, 
political  parties,  clubs,  societies,  unions,  and  any  otiier  associations  for  their 
political,  economic,  social,  philosophical,  or  religious  vcws."  (Emphasis  added.) 

Tlie  Court  has  not  always  been  consistent  in  its  protection  of  these  First 
Amendment  rights  and  has  sometimes  allowed  a  government  interest  to  (»ver- 
ride  the  absolutes  of  the  First  Amendment  For  example,  nnder  the  banner  of 
the  "clear  and  present  danger**  test/  and  later  under  the  influence  of  the  "balanc- 
ing" formula,*  the  Court  has  permitted  men  to  be  penalized  not  for  any  harmful 
conduct  but  solely  for  holding  unpopular  beliefs. 

In  recent  years  we  have  said  over  and  again  that  where  First  Amendment  rights 
are  concerned  any  regulation  "narrowly  drawn/' '  must  be  *'compelUng*'  and  not 


state  whether  he  was  currently  a  member  of  the  Communlrt  Party)  iBraaenjr.  i^^ 
ataUi,  865  U.S.  481,  435  (leglBlatlye  In^lry  more  Important  than  protectiiig  HUAC  wit- 
n«8*  rrfnaal  to  ito^e  whether  he  bad  once  been  a  fflemhw  of  the  Commnnlst  Par^) ; 
fo^aSmv.  State  Bar,  866  V.B.  36  (refniUting  membership  of  bar  ontwdfhs  Interest  of 
fpSftSSSr  in  ^rinr  tS  wiwer  qnesBon  concerning  cwnmunlit  afflUiBonsU.i^^ 
l?SSftSS.  866  U.S.  82  (regulating  raemhershto  of  bar  outweighs  protection  of  appUca^ra 
b^  tol>Swi^ttin  V Indi«>w  that  wljseos  rtiouW  woll  aghast  an  <mpr^^^^ 
SSrSiunent);  OommunUt  PaHy  v.  iSTubtwalM  AetU>itU9  Oimtrol  Board,  867  0.8,  1  int- 
^^^^oAironSSSiu  privacy  of  aasodation  of  leaden  of  saspeet^croims) ;  Law  ftu- 
^uiSsSSk  aSSiSf V.  fraS^.  40l  IM  (WKuUtlnj  memBSslJp  ofbar  outweighs 
Drivacy  of  applicants'  views  on  the  soundness  of  the  Constltunon).  . 


manner  of  . 
T.  AMama, 


SS^Amt  ^Sk^SStei;  872  U  k  MMtoaS  04  iSkce  statute) ;  OoMii  r.  CaUformia, 
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merely  "rntlonnV*  as  is  the  cnso  where  other  aetlvltles  nro  coneorned/  But  the 
"compcHinf;**  interent  in  regulation  neither  includes  parinf?  down  or  diluting  the 
right,  nor  embrnees  penntiKing  one  solely  for  his  Intelleetutil  viewpoint;  It  con- 
cerns the  State's  interest,  for  example,  in  reg\ilating  the  time  and  place  or  per- 
hnps  manner  of  exercising  First  Amendment  rights.  Thus  one  has  an  undoubted 
right  to  read  and  proclaim  the  First  Amendment  in  the  classroom  or  in  a  park. 
But  he  would  not  have  the  right  to  blare  It  forth  from  u  sound  truck  rolling 
through  the  village  at  2  a.m.  The  distinction  drawn  in  OantwcU  v.  Connecticut,  iUO 
U.S.  21)0, 303-301,  should  still  stand :  "[T]he  Amendment  embraces  two  coneept.s— 
freedom  to  believe  and  freedom  to  act.  The  first  Is  absolute  but,  in  the  nnt\ire  of 
things,  the  second  cannot  be."  • 

IJntler  these  prucudentH  there  Is  no  doubt  tliat  Caldwell  could  not  be  bnjught 
before  the  grand  Jury  for  the  sole  purpose  of  exposing  his  political  beliefs.  Yet 
today  the  Court  eft'eetiviOy  iu»nnUs  Hint  re.^nlt  nndor  the  guise  of  allowing  nn 
a  I  tempi,  to  Hlcit  from  him  "fnctunl  infoniiiition."  To  bo  sure,  tho  innniry  will 
be  o(»\K:hud  only  in  terms  oC  exivnetlug  CnUlweirs  recoil*^  ♦ '*>ii  of  wluU  was  snid 
to  him  d\iring  thu  intorvlews,  hut  tlie  fact  reiniiiiis  tlint  his  nui'StioMs  to  the 
l*aiitlu»rs  anil  tluu-efore  thn  rt'.qiectivo  nn.s\\ers  wttro  guided  hy  c*a  id  wall's  «nvn 
])n»concej)tioiis  and  views  nhoul  Ihe  Jilat^k  J'jiiithor.w.  His  enthv  f.vperiOfKv  wa.s 
shaped  by  his  intolloctual  viewpoint.  IJnllke  the  random  bystander,  tli oso  wb<i 
tiflirmu lively  avl  o\it  to  lost  an  hypothesis,  a.s  here  have  ao  tidy  iiiean.s  oT 
.segregating  snbjortive  (tpinioii  from  objective  facts. 

»ooaer  or  hiter  any  test  which  provides  less  than  blanket  protection  to  Ik'- 
lieCs  and  associations  will  be  twisted  and  relaxed  fio  a.s  to  [irovide  virt\ially 
no  protection  at  all.  As  .Justice  Holmes  noted  in  Ahrama  v.  United  States,  ^oO 
U.S.  01 G,  sueb  was  the  fate  of  the  "clear  and  i»re.sent  danger*'  test  which  he 
bad  coined  in  Sehcuek  v.  United  States,  2-19  U.S.  47.  Kventunlly,  that  fornnila 
was  so  wntereil  down  that  the  danger  had  to  l)e  neither  clear  nor  present  but 
merely  "not  iniproiiable."  Doinns  v.  United  Stntcs.  3-tl  U.S.  404,  510.  >>ee  iny 
concurring  opiniiai  in  Jirayidcnburff  v.  Ohio,  395  U.S.  444,  447.  A  compelling 


pence  statute):  But  insofar  ar  penalizing  the  content  of  tlioufflit  and  opinion  Is  concerned, 
the  Court  has  not  In  rofont  Terms  pernilttefl  any  Interest  to  override  the  absolute  privacy 
of  ono*8  philosophy.  To  be  sure,  opinions  have  often  adverted  to  the  absence  of  a  rompelllnj; 
jiistlflcatlon  for  attempted  Intrusions  Into  pbllosoplilcal  or  assoclatlonal  privacy,  lu.ff.t  Bates 
v.  Little  Rock,  361  U.S.  516,  523  (disclo.sure  of  NAACP  niemberKblp  lists  to  citv  otliclals)  ; 
Gibson  v.  Florida  Lcffislativc  Jnvcatiaating  Committee,  372  U.S.  530,  54 «  (disclosure  of 
NAACP  membership  list  to  state  le^slature)  ;  DeOregory  v.  Attorney  General  of  Ncxo 
Hampshire,  38.^  U.S.  82f^,  820  (witness*  refusal  to  state  whether  he  had  been  a  momber  of 
the  Communist  Party  threo  years  earlier)  ;  Baird  v.  State  Bar  of  Ariaona,  401  U,S.  1,  6-7 
(refusal  of  bar  applicant  to  state  whether  she  bad  been  a  ntember  of  the  Communist  Party), 
In  rc  Stolar,  401  U.S.  23  (refiitsal  of  har  applicant  to  state  whether  hfi  was  "loyal"  to  the 
governnieut)  ;  see  also  Street  v.  New  York,3f)4  U.S.  576  (expression  of  dignst  for  flag).  Yet, 
while  the  rhetoric  of  these  opinions  did  not  oxpressly  embrace  an  absolute  jirlvitcg**  for  the 
privacy  of  opinions  and  philosophy,  the  trend  of  those  results  was  not  Inconsistent  with  and 
In  their  totality  appeared  to  be  anproaobing  sach  a  doctrine.  Moreover,  In  another  group  of 
opinions  Invalidating  for  overbreadth  Intni.slons  Into  the  realm  of  belief  and  association, 
there  was  no  .specification  of  whetlier  a  danger  test,  a  balancing  process,  an  absolute  doc- 
trine, or  a  compelling  justification  Inquiry  had  been  used  to  detect  invalid  applications 
comprehended  by  the  challenged  measures,  E.g.,  Wieman  v.  Updcgraff,  344  U.S.  183  (loyalty 
test  which  condemned  mere  unknowing  membership  In  a  suspect  group)  ;  Shelton  v.  Tucker, 
364  U.S.  47f)  (requirement  that  public  teachers  disclose  all  athllatlons)  ;  OremilUon  v. 
NAACP,  366  U.S.  2D3,  206  (disclosure  of  NAACP  membership  lists)  ;  Whitehall  v.  ElUinH, 
389  U.S.  54,  no  (nonactlve  membership  In  a  suspect  groui>  a  predicate  for  refusing  employ- 
ment as  a  public  teacher)  ;  United  States  v.  Robcl,  389  U.S.  2.58  (mere  membership  In  Com- 
munist Party  a  sole  ground  for  exduslon  from  employment  In  defense  facility).  Regret- 
tably, the  vltnllty  of  the  overdue  trend  toward  a  complof^  privilege  In  this  area  has  been 
drawn  Into  question  by  quite  recent  decisions  of  the  Court,  Law  Students  Reacarrh  Council 
V.  Wadmond,  401  U.S.  154,  holding  that  bar  applicants  may  be  turned  away  for  refu.slng  to 
disclose  their  opinions  on  the  soundness  of  the  Constitution  ;  Cole  v.  Richardson,  40fi  U.S. 

 ,  sustaining  an  oath  required  of  public  employees  that  they  will  "oppose"  a  violent 

overthrow  ;  and,  of  course,  by  today's  decision. 

8  Where  no  more  tlian  economic  Interests  were  affected  this  Court  has  upheld  legislation 
only  upon  a  showing  that  it  was  "rationally  connected"  to  some  permissible  stnte  objective, 
only  \ipon  a  showing  that  It  was  "rationally  connected"  to  somt^  nermlssible  state  objective. 
B,9.,  United  States  v.  Carole.ne  Products  Co.,  304  U.S.  144,  152  ;  Goesaert  v.  Clean/*  335 
U,S.  464;  WilHamson  v.  Lee  Optical  Co.,  348  U.S.  483;  AfcOofoan  v.  Maryland,  366  U.S. 
420 ;  McDonald  v.  Board  of  Ejection  Comm'ra.,  .S94  U.S.  802 :  TJnited  Slates  v.  Marjiland 
Savings-Share  Ina.  Corp.,  400  U.S.  4  ;  Richardaon  v.  Belcher,  404  U.S.  78;  Schilh  v.  Keubel, 
404  U.S.  357. 

®Thc  majority  cites  several  eases  which  held  that  certain  burdens  on  the  pre.ss  were 
permissible  despite  Incidental  burdens  on  Its  newsgathering  ability.  For  example,  see  Shcp- 
pard  v.  MaoBwell,  384  U.S.  333,  358.  Even  assuming  that  those  cases  were  rigidly  decided, 
the  fact  remains  that  In  none  of  them  was  the  Government  attempting  to  extract  personal 
belief  from  a  witness  and  the  privacy  of  a  citizen's  personal  Intellectual  viewpoint  was  not 
implicated. 
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InttTORt  test  may  prove  aa  pUnhlo  ns  did  the  clear  niul  present  danger  lt«.Ht,  IVr- 
ecpllons  of  the  worth  of  8tnte  objectives  will  diniige  with  tlie  composition  of 
the  Court  and  with  (ho  inteiiHlty  of  the  voWiks  of  the  times.  For  example,  in 
fjIfhnu.H  V.  Wmnn,  300  U.S.  72,  «\iHlaininK  an  attt'nipt  to  compel  a  witness  to 
divulge  the  names  of  pjirtielpants  in  a  Humaier  polltkul  e}inip,  .Ifsricii  Hhkn.nan 
dit?senled  on  tlie  ground  thnt  "it  Is  patent  iJiat  tliere  i.^  r<  ally  no  sidiordinatlnff 
interest  .  .  .  demonslnited  on  (he  part  or  the  !State."  /^/.,  lui).  The  nmjorlty,  how- 
ev(»r,  found  that  ''the  jjoverniiiental  interest  in  self-preservjillon  l«  sulUcleatl- 
CMiaipellinK  to  suhordinate  the  interest  In  nssoelntional  |)riviiev  /</.,  SI. 

That  is  to  enter  the  world  of  "make  believe."  for  New  IInmi»shire,  the  St.Ue  in- 
volved in  Uphanff,  was  never  in  fear  of  being  overthrown. 
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Todays  decision  will  impede  Uic  wide  open  and  robu.st  dlsseminntion  of  ideas 
and  eonnterthouKht  which  n  free  press  botli  fosters  and  protects  and  which  is 
essential  to  the  success  .d"  intelli;;e!.i  self.^'(»vernnieut.  I-'urein^i  h  reporter  before 
a  grand  jury  will  have  two  retanling  eflccts  upon  the  ear  and  the  pen  of  the 
press  J.  ear  of  exposure  will  cause  dissidents  to  couimunicate  less  openlv  to 
trusted  reporters.  And.  fear  of  accountability  will  cause  edit(»rs  and  critics  to 
write  with  more  restrained  pens. 

I  see  no  way  of  malting  uiandatory  tlie  disclosure  of  a  reporter's  confiiJential 
.source  ot  the  jntormation  on  which  he  bases  his  news  story. 

The  press  has  a  preferred  position  in  our  constitutional  scheuie  not  to  enable 
r  trM"''^*\^\"^'M^''^''  newsmen  apart  as  a  favored  class,  but  to  l)r!ng 

fulhiluient  to  the  public's  right  to  know.  The  right  to  know  is  crucial  to  the 
governing  powers  of  the  people,  to  paraphrase  Alexander  Meiklejohn.  Knowledge 
is  essential  to  informed  decisions. 

^^^y^^J!}!'  Justice  Black  said  in  New  York  Tmes  Co,  v.  United  Fitatr.9  <m  TLS 
iU  (concurring  opinion).  "The  pre.ss  was  to  .serve  the  governed,  not  the 
governors.  .  the  press  was  protected  so  that  it  could  bare  the  secrets  of 
government  and  inform  the  people."  . 

Government  has  an  interest  in  law  and  order;  and  hi.'story  shows  th.at  the 
trend  ot  rnlers---the  bureaucracy  and  the  police— is  to  suppress  the  radical  and 
his  J^^ejKs  and  to  arre.st  him  rather  than  the  hostile  audience.  See  Frir.cr.y.  Ncio 
y  nrJ:,  340  U.S.  \et  as  held  in  TcrminicUo  v.  Ohicaoo.  .'VHT  U.S.  if  4.  one 
funcrum  of  free  speech  under  our  system  of  government  is  to  invite  dispute." 
Me  went  on  to  say,  It  may  indeed  best  serve  its  high  purpose  when  it  induces  a 
condition  of  unrest,  creates  dissatisfaction  with  conditions  as  thev  are,  or  even 
^tirs  i>eople  to  anger.  Si)eech  is  often  provocative  and  cliallendng.'lt  niav  strike 
at  prejudices  and  preconceptions  and  have  profound  unsettling  effects  as  it 
pres.ses  for  acceptance  of  an  idea." 

The  people  who  govern  are  often  far  removed  from  the  cabals  that  threaten 
the  regime;  the  people  are  often  remote  from  the  sources  of  truth  even  though 
they  live  in  the  eity  where  the  forces  that  would  underndue  society  operate.  The 
function  of  the  press  is  to  explore  and  investigate  events,  inform  the  people 
what  is  going  on.  and  to  expose  the  harmful  as  well  as  the  good  inlluences  at 
work.  Tiiere  is  no  higljer  function  performed  under  our  constitutional  regime. 
Its  performance  means  that  the  jiress  is  often  engaged  in  projects  that  bring 
iinxiety  or  even  fear  to  the  bureaucracies  or  deiiartiueuts  or  oUicials  of  ^govern- 
ment. The  whole  weight  of  government  is  therefore  often  brought  to  bear  against 
a  paper  or  a  reporter. 

A  reporter  is  no  better  than  his  source  of  information.  Unless  he  has  a  priviloKe 
to  withhold  the  identity  of  his  source,  he  will  be  the  vietini  of  governmental  in- 
trij^'iie  or  aggression.  If  he  can  b(!  sunnnoned  to  testify  in  secret  before  a  grand 
jury,  his  sources  will  dry  up  and  the  attempted  exposure,  the  eiTort  to  enlighten 
the  public,  will  be  ended.  If  what  the  Court  sanctions  today  becomes,  settled  hiw, 
tb.en  the  reporter's  main  function  in  Aniericau  society  will  he  to  pass  on  to  the 
public  the  press  releases  which  the  various  dei»artineuts  of  government  issue. 


49G 


It  Im  no  unswor  to  reply  tlint  llio  risk  that  n  no\^«iiunii  will  aiv«lKO  one's  soerots 
to  tiii>  KHiml  Jury  Ih  no  Krenter  than  Hin  thnmt  Hint  lio  will  In  niiy  evont  Inform 
to  Ihu  iM)lioe.  lOvm  tlie  most  tnistwortliy  ropurler  nuiy  not  )»o  nblo  Ut  withstand 
rulontless  baclKerlnK  hef«>re  n  ^jrntul  Jury/" 

The  roeoril  In  tills  vwsv.  U  replete  with  weighty  nllldiivlts  from  rosiH^nsthlo 
newsmen,  telthm  how  Import  tint  are  the  .sanctity  of  their  ^onrees  of  Information." 
When  we  «leny  newsmen  that  protection,  we  ilepiive  the  people  of  tlie  Infornuitlon 
needed  to  ruti  the  ufTuIvs  of  Llie  Nation  in  an  Intelligent  way. 

Maillson  .said : 

"A  popular  Ctovernnu'nt,  without  popular  Information,  or  the  means  of 
ueipni  inK  it,  in  Imt  a  l*rolnj;ne  lo  n  Vim-c  or  a  Trajieily  ;  or,  perhaps  both. 
Knowledge  will  tnrever  govern  ignorance:  Anil,  a  people  who  m^an  to  hu 
their  own  (Jovernors,  nnisi  arm  theniselvi's  with  the  power  wIjIcIi  Knowledge 
gives  (to  W.  T.  iiarry.  Angust  4,  Its'J2)."  The  Couiplete  Madison  «37  (11)53). 
Today's  decision  Is  more  than  a  elog  upon  news  gathering.  It  Is  a  signal  to 
pnldisliers  and  editors  tliat  they  should  exercise  caution  In  how  they  u!<e  what- 
evi>r  Infonnatioii  they  can  ohtaln.  Without  imnnmity  they  may  be  summoned  to 
account  for  their  criticism.  Kn  trenched  oil  ice  rs  have  been  (pdcl;  to  cra.sh  I  heir 
powers  down  upon  uu  friendly  com  men  tutors.*'*  K./;.,  \vw  York  Thncn  Co.  v.  ^'u/- 
Uvufi,  37()  U.JS.  Li51;  Oftrrisnn  v.  [jOumana,  379  U.S,  G-1;  Pickering  v.  Board  of 
JJfiuciitiotu  3!)  I  U.S.        Or  awl  v.  United  lit  a  tea,  ante. 

Till-  intrusion  of  governnuMit  into  this  douiain  is  symptonuitic  of  tlio  dlsonso  of 
I  his  society.  As  tlie  years  pass  the  power  of  government  becomes  more  ami  more 
pervasive.  It  is  a  power  to  suffocate  Itotli  people  and  causes.  Those  in  power,  what- 
ever I  heir  politics,  want  only  to  perpot?iate  it.  Now  that  the  fences  of  the  law  and 
the  tradition  that  has  protected  the  press  are  broken  down,  the  people  are  the  vio- 
Viuis.  The  First  Auieuduient,  as  1  read  it,  wa.s  designed  precisely  to  prevent  that 
tragedy. 


'°  "Tlio  socrpcy  of  the  fffrnntl  jury 'si  procoodinffa  and  tlie  possibility  of  n  jnU  stMitonce  for 
contempt  so  IntlinUlnte  the  witness  that  he  niny  bo  led  Into  answering?  questions  which  pry 
Into  his  personal  life  and  associations  and  which,  In  the  harffnln,  are  freiiuently  Immaterial 
\\n{\  vague.  Alono  and  faced  by  either  liostlle  or  apatliotlc  grand  jurie?^.  the  witness  is  fre- 
quently undouo  by  his  experlonce.  Life  In  a  relatively  open  society  makes  him  especially 
vulnerable  to  a  secret  appearance  before  a  body  that  Is  considering  criminal  char^^es.  And 
tlie  very  body  toward  which  he  coukl  once  look  for  protection  has  become  a  weapon  of  the 
prosecution.  When  lie  seeks  protective  fculdaiice  from  his  lawyer,  iie  learns  that  the  Judicial 
broadening  of  the  due  process  which  has  occurred  In  the  past  two  decades  has  largely 
ignored  grand  Jury  matters,  precisely  because  It  was  assumed  that  the  grand  jury  still 
functioned  as  a  guardian  *ol!  the  rights  of  potential  defendants."  Donnor  5:  CerrutK  The 
(Jrauil  .Iirrv  Networl: :  Ilow  the  NLxou  .\dminIstratIou  Has  .Secretly  I'erVL'rted  A  Tradi- 
tional Safeguard  of  Individual  Uifihts,  2U  The  Nation  5,  6  (1072). 

^It  is  salil  that  "we  reumln  unclear  how  often  and  to  what  extent  Informers  are  actually 
deterred  from  furnishing  Information  when  newsm'^n  are  forced  to  testify  before  a  grand 
jury."  But  the  majority  need  look  no  further  than  Its  holdings  that  prosecutors  u  .;d  not 
disclose  informers'  names  because  disclosure  would  (a)  terminate  the  usefulness  of  au 
exposed  informant  inasmuch  as  others  would  no  longer  confide  In  hlui,  and  (b)  it  would 
generally  Inhibit  persons  from  beeouilng  coundeurial  informers.  McCray  v.  UWiois,  386  U.S. 
300  :  Seher  v.  United  Statcn,  .^05  U.S.  251 :  cf.  Kovinro  v.  United  States,  :553  U.S.  53. 

Fi)r  a  suuiniai'v  of  early  reprisals  against  the  press,  such  as  the  .lolin  IVter  Zengcr 
trial,  the  Alien  and  ."^'I'ditlon  Acts  prof^eeutious.  and  Civil  War  suppression  of  newspapers, 
see  Tress  Freedoms  Under  Pressure,  Repor  tof  the  Twentieth  Century  Fund  Task  Force 
on  the  CJoveriuuent  and  the  Press  3-5  (107:^).  We  have  not  outlived  the  tendency  of 
otUclals'  to  retaliate  against  critics.  I''i)r  recent  eNuiuples  see  .1.  Wig'r:lns,  Freedom  or 
Socroev  87  (lOoC)  ('*N'»w  I^Iex'lco,  In  lOol,  furnished  a  striking  e.N'anipIe  of  government 
reprisal  against  .  .  .  ;i  teacher  In  the  state  reform  school  [wlu>l  wrote  a  letter  to  the 
New  Afpxioan  confinuing  ."-torles  it  had  printed  ahont  uilstreatusent  of  Iniantes  by  gnanls. 
.  .  .  ITwo  davs  later  hel  was  un  tilled  oi'  his  teriM\ nation.")  ;  Note,  tiie  Hi  gilt  of  Oovcrii- 
meut  Kiiiplovc(»s  to  Fnrnisli  Information  to  Congress  :  Statutory  and  .Constitutional  As- 
peets,  1)7  Va.  U  Krv.  S.S5-SS0  (1071)  (dismissal  of  jin  Air  Force  employee  who  testified 
before  a  Senate  eounulttee  with  re^ipect  to  C-H.A  cargo  plane  cost  overruns  and  firing  of 
an  FIJI  agent  wlio  wrote  Senators  complaining  of  tUo  T.nreairs  personnel  practices;  NM. 
Times.  Nov.  8.  10f}7.  at  1,  eol.  2:  ibid.,  Nov  <).  10(57.  at  2.  <oI.  t  (Selective  Service  direc- 
tive to  local  draft  bJ)ards  reipiirlng  conscription  of  those  wlin  protested  war;  N.Y.  Times, 
Nov.  11.  1^>71.  at  !>">,  col.  -4;  ibid.,  Nov.  12.  1971,  iit  IH.  col.  1*.  ihUl.,  Nov.  14.  1071,  at 
13.  eol.  1  (FBI  investigation  of  a  television  eomnientat.)r  who  criticized  administration 
poliples)  :  ibi'L.  Nov.  14,  1071,  at  75,  col.  3  (denial  of  White  House  press  pass  to  under- 
grouml  journalist). 
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SUrnKMK  COURT  OF  TIIK  UNITKD  STATES 
Son.  70-ai,  nnd  70-57 

(70-85) 

On  Writ  of  Certiorari  to  the  Court  of  Appeals  of  Kentucky 


(70-94) 

IN  1  UK  Mattkr  or  Paul  Paitas,  rCTiTioNER 
On  Writ  of  Certiorari  to  the  Supreme  Court  of  Massachusetts 


(70-57) 

U.NITKD  STATKS,  I'KTITIONKltj  V.   KaKI.  CAUnVKI.r4 

On  Writ  of  Certiorari  to  the  United  States  Court  of  Appeals  for  the  Ninth  Circuit 

[June  29,  1972] 

Mu.  Justice  Powell,  concurrhig  in  the  opinion  of  the  Court. 

I  add  this  brief  statement  to  emphasize  what  seems  to  me  to  be  the  limited 
nature  of  the  Court'e  holding.  The  Court  does  not  hold  that  newsuien,  sub- 
poenaefl  to  testify  I»efnre  a  jrrjind  jury,  are  without  constitutional  rights  with 
respect  to  the  gathering  of  news  or  in  safeguarding  their  sources.  Certainly,  we 
do  not  hold,  as  suggested  in  the  dissenting  opiuioii»  that  stat(»  and  fedora  1  au- 
thorities are  free  to  "annex"  the  news  media  as  "an  investigative  arm  of 
government."  The  solicitude  repeatedly  shown  by  this  Court  for  First  Amend- 
ment freedoms  should  be  snliicient  assurance  against  any  such  effort,  even  if 
one  seriously  believed  that  the  media—properly  free  and  untrammeled  in  the 
fullest  sense  of  these  terms — were  not  able  to  protect  themselves. 

As  indicated  in  Uie  concluding  portion  of  the  opinion,  the  Court  states  that 
no  harassment  of  newsmen  will  be  tolerated.  If  a  newsman  believes  that  the 
grand  jury  investigation  is  not  being  conducted  in  good  faitli  he  is  not  without 
remedy.  Indeed,  if  the  newsman  :s  called  ni)on  to  give  information  bearing  only 
a  remote  and  tenuous  relationship  to  the  subject  of  the  investigation,  or  if  he  has 
some  other  reason  to  believe  that  his  testimony  implicates  confidential  source 
relationships  without  a  legitimate  need  of  law  enforeement,  he  will  have  access 
to  the  Court  on  a  motion  to  quash  and  an  approi)riate  protective  order  may  be 
entered.  The  asserted  claim  of  privilege  should  be  judged  on  its  facts  hy  the 
striking  of  a  proper  balance  between  freedom  of  the  press  and  the  obligation  of 
all  citizens  to  give  relevant  testininny  witli  resix^ct  to  crinnnal  eondiicf.  The 
balance  of  these  vital  constitutional  and  societal  interests  on  a  case-by-case 
basis  accords  with  the  tn'ed  and  traditional  way  of  adjudicating  such  questions.* 

In  short,  the  courts  will  be  available  to  newsmen  under  circumstances  where 
legitimate  First  Amendment  interests  require  protection. 


♦It  is  to  be  remembered  that  Calflwell  asserts  a  constitutional  privilege  not  even  to  appear 
before  the  errand  jury  unless  a  court  derides  that  the  government  has  made  a  showinp  that 
meetR  the  three  preconditions  specified  In  the  dissenting  opinion  of  Mr.  Justice  Stkwart. 
To  be  sure,  this  TV'ould  require  a  "balancing"  of  interests  by  the  Court,  but  under  circum- 
stances and  constraints  significantly  different  from  the  balancing  that  -will  be  appropriate 
under  the  Court's  decision.  The  newsman  witness,  like  all  other  witnesses,  win  have  to 
appear:  he. will  not  be  In  a  position  to  Utigate  at  the  threshold  the  State's  verv  authority 
to  subpoena  him.  Moreover,  absent  the  constitutional  preconditions  that  Caldwell  nnd  the 
dissenting  opinion  would  impose  as  heavy  hurdens  of  proof  to  be  carried  by  the  State,  the 
court — ^when  called  upon  to  protect  a  newsman  from  improper  or  prejudicial  questioninfr — • 
would  be  free  to  balance  the  competing  interests  on  their  merits  in  the  particular  case.  The 
new  constitutional  rule  endorsed  hy  the  dissenting  opinion  would,  as  a  pracMcal  matter, 
defeat  such  a  fair  balancing  and  the  essential  societal  interest  in  the  detention  and  prosecu- 
tion of  crime  would  be  heavily  subordinated. 
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UXITED  STATES  COURT  OF  APPEALS  FOR  TPIE  NINTH  CIRCUIT 
Is  THE  Matteii  of  tjik  AppLirATio>-  OF  Earl  Cma)Wkll  AM)  Xkw  Youk  Timks 

COMl'A.Vy  FOB  AN  ORDER  QUASHING  OKA  NO  JUUY  SUDPOliNAS,  EaKL  C  A  LI)  WELL, 
APPELLANT 

V. 

Umtki)  States  of  Amekica,  appellke 

(No.  20,025) 

[Xoveinber  10,  1070] 

Ou  Appeal  from  the  United  Stat(?s  District  Court  for  the  Nortliorn  District  of 

California 

liofore:  Mkurill  mid  Ely,  Clreiiit  .Judges,  and  Jameson,  District  Judge* 

M  K Mil  LL,  C i  rcn i t  J  u dge : 

lOnrl  Cnldwrdl  iippeals  from  an  onler  holding  him  in  contenipt  of  court  for 
disn  gard  of  an  order  directing  him  to  appear  hefore  the  Grand  Jury  of  the 
— liuited  States  District  Court  for  the  Nor  the  ni  District  of  California  pursuant  to 
a  snhpoona  issued  by  tlie  Grand  Jury. 

Appellant  is  a  black  news  reporter  for  the  New  York  Times.  lie  has  hwonie  a 
specialist  in  the  reporting  of  news  concerning  the  Black  Panther  Party,  The 
Grand  Jury  is  «vi^'«ged  in  a  general  investigation  of  the  Black  Panlljers  ajjd  tlje 
possibility  that  tbey  are  engaged  in  criminal  activities  eontiary  to  federal  law. 

In  ordc»r  to  pi-oiett  First  Amendment  inter  .sts  asserted  by  a])pellant,  the  Dis- 
trict Court  order  of  attendance,  which  appellant  disregarded,  expressly  granted 
appellant  the  privilege  of  silence  as  to  certain  nmtters  until  such  time  as  the 
Ooverinuent  should  demonstrate  *'a  compelling  and  over-riding  national  interest 
in  requiring  Mr.  CaldwelTs  testimony  which  cannot  be  served  by  any  alternative 
means."  This  protective  order  jjrovUled  : 

(1)  That  *  *  *  he  shall  not  be  required  to  reveal  confidential  associations, 
sources  or  infornmtiftn  received,  developed  or  maintained  by  iiini  as  a  pn)- 
fessional  journalist  in  the  course  of  bis  efforts  to  gather  news  for  dissemina- 
tion, to  the  public  throngli  the  pres^  or  other  news  media. 

"(2)  That  specifically,  without  limiting  paragraph  (1),  Mr.  Caldwell  shall 
not  be  required  to  answer  questions  concerning  statements  made  to  him  or 
infornmtion  given  to  him  by  members  of  the  Black  Panther  Party  unless  such 
statements  or  information  were  given  him  for  publication  or  public  disclosure. 

"(JJ)  That,  to  a.sjiJure  the  effectuation  of  this  order,  Mr.  Caldwell  shall  lie 
permitted  to  consutt  with  his  c<^mnsel  at  any  time  he  wishes  during  the 
i'ourse  of  his  appearance  before  the  grand  jury  *  ♦  *.*' 
Appellant  contends  that  tln^  privilege  granted  by  the  District  Court  will  not 
sufllce  to  i>rotert  the  First  Anumdment  interests  at  stake ;  that  unless  a  specific 
need  for  his  test! n Any  can  he  shown  by  the  United  States  he  should  be  excused 
f  rt^m  attendance  before  the  Grand  Jury  altogether  Tlnis  it  Is  not  the  scope  of  the 
interrogation  to  whic  h  he  must  submit  that  is  here  at  issue ;  It  is  whether  he  need 
nttend  at  all.  j 

The  case  is  one  of  first  imjiression  and  one  in  whith  news  media  have  shown 
great  interest  and  have  accordingly  favored  ns  with  briefs  as  amici  curiae.  As 
is  true  with  many  problems  recently  confronted  by  the  courts,  the  case  presents 
vit;il  questions  of  public  policy:  questions  as  to  how  competing  public  interests 
shall  be  balanced.  The  issues  require  as  to  turn  out  attention  to  the  underlying 
conflict  between  public  interests  and  the  nature  of  such  competing  interests.^ 

^Honorable  William  J.  Jameson,  United  States  District  Judge  for  the  DiBtrlct  of  Montana, 
Bittine  by  designatioa. 

^  Where,  as  here,  the  alleged  abridgement  of  First  Amendment  Interests  occurs  as  a  by* 
product  of  otherwise  permissible  governmeutal  action  not  directed  at  the  regulatloa  of 
speech  or  press,  "resolution  of  the  Issue  always  Involves  a  balanctuff  by  the  courts  of  the 
competing  private  and  public  Interests  at  stake  In  the  particular  arcumstances  abown." 
Barenhlatt  v.  United  8tate9,  360  U.B.  109.  126  (19S0)  :  see,  e.g.,  Konisberff  v.  Btate  Bar, 
366  U.S.  86.  SO-51  <1961) :  Batee  v.  Little  Rock,  861  U.S.  516  (1960) ;  NAJLOP  v.  Alabama, 
357  U.S.  449,  460-67  (1958)  :  Kalven.  "The  New  York  Times  Case :  A  Note  oo  'The  Central 
Meaning  of  the  First  Amendment,' "  1964,  BDp.CtBev.  191, 214->16  (1964). 
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Wliile  the  United  States  lias  not  .ippealed  from  the  grant  of  privilege  by  the 
District  Court  (which  it  opi)Oi«?(l  bslow)  aurt  the  propriety  of  that  grant  is  thm; 
not  directly  involved  here,  appellant's  contentions  here  rest  upon  the  sniue  First 
Amendjnent  foundation  as  did  the  protoetive  order  granted  below.  Thus,  before 
we  can  decide  whether  the  First  Aniendnjent  requires  more  tlmn  a  protective 
order  delimitin;r  the  scojie  of  hiterrogation,  we  must  lirst  decide  whether  it  re- 
quires any  privilege  at  all. 

THK  pnoTEcnvjE  ohdeh 

The  proceeding  below  were  initiated  by  a  motion  hy  appellant  to  quash 
subpoenas  issueii  by  the  Grand  Jury.-  In  hi.s  mo\ing  papers  appellants  po.sition 
was  that  the  ''inevitable  effect  of  the  sub])uenas  will*  be  to  suppress  vital  First 
Amendment  freedoms  of  Mr.  Caldwell,  of  the  New  York  Times,  of  the  news 
media,  and  of  militant  political  groups  by  driving  a  wedge  <if  distrust  and 
silence  between  the  new.s  media  and  the  niiUtauts.  and  that  this  Coui-t  shimhi  not 
countenance  a  u.se  of  its  i}rocess  t'Utailing  so  drastic  an  iiicursioii  upon  First 
Amendment  freedoms  iu  the  absolute  «f  coaipelliug  governmental  Intere^^t — not 
shown  liere — in  requiring  Mr.  Caldwtill's  ajipeanincG  before  ilie  Gnind  Jury.** 

Amid  cartae  solidly  supported  iii*pt>lhiut  in  this  position.  The  f:<ct  th;i't  the 
subpoenas  wouhl  have  a  -cliilling  efiecf'  on  First  Amendment  freedoms  was  im- 
pressively asserted  in  nffidavlts  of  newsruen  of  recogni/.ed  stature,  to  u  con.sider- 
able  extent  based  upon  recited  experience.  A]>]jeJhuu's  own  history  is  related  in 
his  moving  papers : 

"Karl  CaldweU  has  been  covering  the  Panthers  almost  since  the  Party's 
beginnings.  Initially  received  hesitatingly  and  with  caution,  he  has  gradu- 
ally won  the  confidence  and  trust  of  Party  leaders  and  rank-and-file  mem- 
bers. As  a  result,  Panthers  will  now  discuss  Party  views  and  activities 
freely  with  Mr.  Caldwell.  *  *  *  Their  confidences  have  enabled  him  to  write 
informed  and  balanced  stories  concerning  the  Black  Panther  Party  which 
are  unavailable  to  most  other  newsmen. 

*  *  *  j¥  *  t 

It  Mr.  Caldw^ell  were  to  disclose  Black  Panther  confidences  to  governmen- 
tal officials,  the  grand  jury,  or  any  other  person,  he  would  thereby  destroy 
the  relationship  of  trust  wliich  he  presently  enjoys  with  the  Panthers  and 
other  militant  groups.  They  would  refuse  to  speak  to  him  ;  they  would  be- 
come even  more  reluctant  than  they  are  now  to  speak  to  any  newsmen ;  and 
the  news  media  would  thereby  he  vitally  hampered  in  their  ability  to  cover 
the  views  and  activities  of  the  militants." 
The  response  of  the  United  States  disputed  the  contention  that  First  Amend- 
ment freedoms  were  endangered. 

"Newsmen  filing  alfidavits  herein  allege  Hiat  they  fear,  in  effect,  that  the 
Black  Panthers  will  refrain  from  furnishing  them  with  news.  This  con- 
tention is  specious.  Despite  some  assertions  by  Black  Panther  leaders  to  the 
contrary,  the  Black  Panthers  in  fact  depend  on  the  mass  media  for  their  con- 
stant endeavor  to  maintain  themselves  in  the  public  eye  and  thus  gain  adher- 
ents and  continued  support.  They  have  continued  unceasingly  to  exploit 
the  facilities  of  the  mass  media  for  their  own  purposes." 
Assuming,  arguendo,  that  tills  statement  is  correct,  it  is  not  fully  re.«ponsive 
to  the  claim  that  First  Amendment  frt^edoms  are  endangered.  The  premise 
underlying  the  Government's  statement  is  that  First  Amendment  interest.s  in 
this  area  are  adequately  safeguarded  as  long  as  potential  news  maker.s  do  not 
cease  \islng  the  media  as  vehicles  for  their  communication  with  the  public:  But 
the  First  Amendment  means  more  than  that.  It  exists  to  preserve  an  *  untram- 


ERIC 


■The  first  subpoena  was  served  February  2.  1970.  It  directed  appellant  to  nppear  and 
testify  and  to  bring  with  him  notes  and  tape  recordings  of  Interviews  reflecting  statements 
made  for  publication  by  officers  and  spokesmen  for  the  Black  Panther  Party  concerning  the 
alms,  purposes  and  activities  of  the  organisation.  On  .March  Ifl,  after  appellant  had  protested 
the  scone  of  the  aulipoG::a,  a  second  subpoena  was  served.  It  simply  reqiilred  appellants 
attendance.  Appellant^s  motion  to  quash  was  directed  to  both  subpoenas  flie  court  rten  ed 
the  motion  and  directed  compliance  with  the  March  10  subpoena  subject  to  the  protective 
order.  Appellant  appealed  that  decision :  but  the  appeal  was  dismissed,  apparently  on  the 
cround  that  the  District  Court  order  was  not  appealable.  By  then  the  term  of  the  Grand 
Jurv  had  expired,  and  a  new  Jury  was  sworn.  A  new  subpoena  ad  testlflrandum  was  serrea 
on  May  22.  1970.  All  proceedings  had  In  connection  with  the  earlier  subpoenas  were  made 
a  part  of  the  record  of  the  proceedings  concerning  this  last  subpoena.  A  new  order  dlrectlnc 
attendance  was  Issued;  thfs  order  also  contained  the  protectlre  provisions  or  privilege.  It 
^  is  appellant's  disregard  of  that  order  which  resulted  In  the  Judgment  of  contempt  now 

V  _  .  before  ufl» 


500 


meled  press  as  a  vital  source  of  piiblic  information,"  Grosjvan  v.  American  Pvcsn 
Co.,  297  U.S.  233,  250  (1J)3U).  Its  objective  is  tlie  maximization  of  the  "spiH^rrnm 
of  available  knowleOjre/'  arifticold  v.  Connecticut,  3S1  U.S.  479,  4S2  nJW)5).  'nuis, 
it  is  not  enonpli  that  Black  Panther  press  releases  ami  puhli*^  addresses  by 
Panther  leaders  may  continue  unabated  in  the  wake  of  subpoenas  .such  as  the 
one  here  in  question.  It  is  not  enough  that  the  public's  knowledge  of  groups 
such  as  tlie  Black  Panthers  should  i>e  confined  to  their  delilK?nite  public  pro- 
nomiceinent.p  or  distant  news  accounts  of  their  occasional  dnuiiatic  forays  into 
the  public  view. 

The  need  for  an  untraraineled  press  takes  on  special  ur^fency  in  times  of  wide- 
spread protest  and  dissent.  In  such  times  the  First  AmenduK»nt  protections  exist 
to  maintain  communication  with  dissenting  ^^ronps  and  to  provide  the  public 
with  a  widf»  range  of- information  about  the  nature  of  protest  and  lieterodnxy. 
Se(»,  e.g.,  Aasociafcfl  Press  v.  mi  tied  States,  32(5  U.S.  1,  20  (1D45)  ;  Thornhill  v. 
Alabama,  310  T.S.  .^S,  102  (1940). 

The  affidavits  contained  in  this  record  required  the  conclusion  of  the  District 
Court  that  "coinpelled  disclosure  of  information  rer-eived  by  a  journalist  withui 
th('  scope  of  such  cout5dential  vclatioushiug  jeopardizes  those  relationships  and 
thcn^by  itnpairs  the  .ionrnalist's  ability  to  gather,  analyse,  and  publish  the  news." 

AwordingJy  we  agree  with  the  District  Court  that  First  Amendment  freedoms 
arc  hen*  in  jeopar<ly. 

On  the  olher  side  of  the  balance  is  the  scope  of  the  Grand  Jury's  invcuti^ja the 
power. 

In  his  moving:  papers  appellant  complained  that  the  Government  had  not 
di.sclosed  the  subject,  direction  or  scope  of  the  Grand  Jury  inquiry  and  that 
efforts  of  coun.sel  to  obtain  some  specitlcation  had  been  unavailing. 

"Government  coun.sel  has  .said  only  that  the  i?rand  jury  has  'broad  investi- 
iralive  jiowers,*  that  he  cannot  *limit  the  inquiry  of  tiie  srand  jury  in 
advance,'  and  that  the  subject  and  scope  of  the  grand  jury's  investigation 
is  'no  concern  of  a  subpoenaed  witness,'  " 
The  Government  in  opposing  appellant's  motion  to  quash,  stated  position  in 
these  terms : 

"On  tlie  basis  of  what  he  1ms  written,,  directly  qnotiuf?  statemeuts  made  to 
him  for  publication  by  spokesmen  for  the  Black  Panther  Party,  Earl  Cald- 
well obviously  can  ffive  and  should  come  forward  with  evidence  which  will 
ho  helpful  to  the  Grand  Jury  in  its  inquiry." 
Thns  as  is  true  in  innumerable  instances,  the  Grand  Jury  does  not  know  what 
it  wants  from  this  witness.  It  wants  to  find  out  what  he  knows  that  might  shed 
light  on  the  general  problem  it  is  investigating.  This  type  of  wideranging,  ojwn- 
ended  inquiry  is,  of  course,  typical  of  many  Grand  Jury  proceedmgs.  See  Hale  v. 
Henkel.  201  U.S.  43,  26  S.Ct.  370.  50  L.Ed.  652  (1906)  ;  Note,  '*The  Grand  Jury  as 
un  Investiir;itorv  Body,"  74  Har.L.Rev.  500.  591-!>2  (10(11).  If  the  privileyo  of 
flilfiiice  as  defined  by  the  District  Court  is  made  available  to  news  gatherers,  the 
Grand  Jury  will  be  deprived  of  their  assistance  as  witnesses  in  such,  general 
investigations. 

The  question  posed  below  was  whether,  as  a  matter  of  law,  this  loss  to  the 
Grand  Jury,  this  impediment  to  its  traditionally  broad  scope  of  inquiry,  out- 
weighs the  injury  to  First  Amendment  freedoms. 

The  Government  stresses  the  historic  traditions  of  the  Grand  Jury  with  its 
extensive  powers  of  investigation,  see,  e.g.,  Hale  v.  Henkel,  supra,  and  the  corre- 
sponding duty  of  the  citizenry  to  come  before  the  Grand  Jury  to  give  testimony. 
United  States  v.  Bryan,  339  U.S.  323,  70  S.Ct.  724,  94  L.Kd.  884  (1950)  ;  Blair  v. 
United  States,  2no  U.S.  273,  39  S.Ct.  468.  63  L.Ed.  979  a^^l9).  B\it  these  senerul 
propositions  of  Government  authority  necessarily  are  tempered  by  constitutional 
prohibitions  and  other  exceptional  circumstances.  See  United  States  v.  Bryan, 
supra,  339  U.S.  at  331,  70  S.Ct.  724,  94  L.Ed.  884;  Blair  v.  United  States,  supra, 
250  U.S.  at  281-282,  39  S.Ct.  468,  63  L.Ed.  979.  In  this  respect  we  find  guidance  in 
the  Supreme  Court  decisions  regarding  conflicts  between  First  Amendment  inter- 
ests and  legislative  investigatory  needs;  ^  the  Court  has  required  the  sacrifice  of 
First  Amendment  freedoms  only  where  a  compelling  need  for  the  particular  testi- 
mony in  question  is  demonstrated.^ 


•Like  the  Grand  Jury,  legislative  committees  have  long  been  viewed  as  Invaluable  instru* 
ments  of  goverance.  See,  e.g.,  Barenhlatt  v.  United  States,  360  tJ.S.  109,  111,  79  S.  Ct.  1081, 
3  r.Eii.  2d  1115  (3950)  :  United  States  v.  Rumch/.  .S45  U.S.  41.  4.S.  7.S  S.  Ct  543.  9?  h.  LM. 

^DeOregory  v.  Attornetf  General  of  Nero  Ifampahire,  383  U.S.  825  (1966)  :  Oihson  v. 
Florida  Legialative  Investigation  Committee^  372  U.S.  539  (1963)  ;  NAAOP  v.  Alabama, 
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If  the  Grand  Jury  may  require  appellant  to  make  available  to  it  information 
obtalut'd  hy  him  in  his  capacity  as  news  gatherer,  then  the  Grand  Jiary  and  the 
DeiKirtnieiit  of  Justice  have  the  power  to  appropriate  ai>i>ellaiit's  inv<»stis:;jtive 
efforts  to  their  own  behalf — to  convert  hi  in  after  the  fact  into  an  investigative 
agent  of  t^e  Government.  The  very  concept  of  a  free  press  requires  that  the  news 
media  be  accorded  a  measure  of  autonomy;  that  they  should  he  free  to  pursue 
their  own  investigations  to  their  own  ends  without  fear  of  governmental  inter- 
ference ;  and  that  they  should  be  able  to  protect  their  investigative  processes.  To 
convert  newg  gatherers  into  Department  of  Justice  investifrators  Is  to  invade  the 
autonomy  of  the  press  by  imposing  a  governmental  function  upon  them*  To  do  so 
where  the  result  is  to  diminisili  their  future  capacity  as  news  gatherers  is  de??truc- 
tive  of  their  public  function.'  To  accomplish  this  w^here  it  has  not  been  shown  to 
be  essential  to  the  Grand  Jury  inquiry  simply  cannot  be  justified  in  the  public 
interest. 

Further  it  is  not  unreasonable  to  expect  journalists  everywhere  to  temper  their 
reporting  so  as  to  reduce  the  probability  that  they  will  be  required  to  submit  to 
interrogation.  The  First  Amendment  guards  against  governmental  action  that 
induces  such  self-censorship.  See  Neto  York  Times  v.  Sullivan,  376  U.S.  254,  279 
(1964) ;  Smith  w.  Calif ornia,  361  U.S.  147  (19.59). 

It  was  on  such  considerations  as  these  that  the  balance  was  struck  by  the  Dis* 
trict  Court.  It  ruled: 

"When  the  exercise  of  the  grand  jury  power  of  testimonial  compulsion  so 
necessary  to  the  effective  functioning  of  the  court  may  impinge  upon  or  re- 
press  First  Amendment  rights  or  freedom  of  speech,  pres.s  and  association, 
which  centuries  of  experience  have  found  to  be  Indispensable  to  the  survival 
of  a  free  society,  sncb  power  shall  not  he  exercised  in  a  manner  likely  to  do  so 
until  there  has  been  a  clear  showing  of  a  compelling  and  overriding  national 
interest  that  cannot  be  served  by  any  alternative  means." 
Finding  that  the  Government  had  show^n  no  compelling  or  overriding  national 
intere.st  for  testimony  of  the  sort  specified,  the  District  Court  imposed  the  limits 
we  have  set  forth  earlier  in  this  opinion.  It  reserved  jurisdiction  to  modify  its 
order  on  a  .sliowing-of  .snob  govornmentnl  interest  which  cnnnot  ho  served  by  means 
other  than  by  appellant^s  testimony. 

We  agree  with  the  District  Court  that  the  First  Amendment  requires  this  quali- 
fied privilege,  ami  we  find  nothing  unreasonable  in  the  terms  in  which  it  was  there 
defined.* 

ATTEND  AKCE 

We  have  noted,  the  issue  upon  this  appeal  goes  beyond  the  question  of  a  privi- 
lege to  decline  to  respond  to  interrogation  in  certain  areas.  The  District  Court 
ruled  that  although  protected  by  Its  limited  privilege,  Caldwell  was  required  to 
respond  to  the  subpoena  by  appearing  before  the  Grand  Jury  to  answer  questions 
not  privileged.  Appellant  contends  that  his  mere  appearance  before  the  Grand 
Jury  will  result  in  loss  of  his  news  sources.  The  Government  questions  this  result 


357  U.S.  449,  460-67  (1958)  ;  Sweesi/  v,  Keio  Hampshire,  354  US.  235  (1957)  ;  Watkins  v. 
United  .states,  354  t7,S.  178  (19^7)  ;  Vnited  States  v.  RuYnelj/,  345  U.S.  41  (195S).  Tt  Is 
necessary  that,  as  the  Inveatlffntlon  proccerla^  step-by-step,  "an  ade^nate  foundation  for 
Inquiry  must  be  laid."  Gibaon  v,  Florida  Lepislative  Tnvestigailon  Committee*  avpra*  jit  557. 

*It  Is  a  paradoic  of  the  Government's  position  that.  If  ^rronps  like  the  Blaok  Panthers 
cease  taklnjr  reporters  like  appellant  into  their  confidence,  thos^e  JonrnallstR  will.  In  the 
future,  be  unable  to  serve  a  pubUc  function  either  sia  news  gatherers  or  as  prosecution 
ivltnossGS. 

^(•flrJnttff  V.  Tnrre,  2no  F.2d  545  rSrl  Plr.)  ^'ert  anniffl.  n.l.S  T.S.  nlO.  70  S.Ct.  237.  3 
Ii.EfI.2d  231  |195R),  is  not  to  the  contrary.  Tlmt  case  Involved  a  libel  suit  In  wlilch  an 
author  attributed  allejred  defamatory  remarks  reported  by  lier  to  n  "network  exemtive." 
The  author,  when  called  as  a  witness  In  the  libel  action  ajralnst  the  network,  claimed  a 
First  .Mnmidnienf  prlvMpce  not  to  dl.*<ch)sc  the  Inforiiinnt*s  Identity  and  was  held  in  con- 
tempt for  her  refusal  to  dlvul^re  tbe  source* 

The  Second  Circuit  (per  Judpe,  now  Mr.  Justice.  Stewart)  affirmed  the  judjfment  of 
conte»*ipt.  But.  In  doIuR  so.  it  acoepte<l  the  proposition  "that  compulsor,v  disclosure  of 
i'niifl'lpntl'»l  snnrcps  of  InformaMon  may  entail  nn  ahrld^reuient  of  ttress  frerdoni  •  * 
Id.,  at  .548.  The  test  was  "whether  the  Interest  to  bf  served  by  compolllni?  the  testimony 
of  the  witness  In  the  present  case  Justifies  some  Impairment  of  this  First  Amendment 
freedom,"  Id.  In  that  case  the  court  notefi  that  It  was  "not  dcallntr  here  with  the  use  of 
the  judicial  process  to  force  a  wholesale  disclosure  of  a  newspaper's  confidential  Ronrces 
of  n<»n-s  nor  vUh  a  cnse  whore  the  Identify  of  the  new«  source  of  dnubtful  relevance  or 
materlalttr/'  M..  at  549-550.  There  the  Information  was  eRfi«ntIal  for  th<»  trlnl  of  plaln- 
tlCE*B  case  ";  "the  question  asked  of  appellant  went  to  the  heart  of  plaintiff's  claim/'  Id.  Thus 
an  over-rtdlng  need  for  the  specific  testimony  was  shown. 
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Tlu»  atlUlavltH  on  fUo  rnsl  coushlenibU*  ll;:la  ott  prut  v?«H  {\{  ^utlirrlhu  nv\v4 
uhoMl  tniiicint  (Uxntti/^iitions/  It  is  ]t|>))iin*nr  timl  llio  m'jridtiMliiii  wUU'U  nn 
olYcfllvt'  prlvlU');:r  In  Dils  nrvti  iiinsl  pi'DitTi  \s  ii  \fr,v  m.Moii**  irnit  uii^liihli-  imhn 
Utiliko  the  rolntidti  lirtuooii  nti  alti>nti\V  jmhI  lii.**  rliriil  n  ph,v«>iclttii  iiimI  IiN 
l>uMont.  rolntidiiships  lictwivti  jfUirtiiillsls  iitxl  twws  MtiirM^**  ilia*  tlu*  l'iititlii*rM 
arc*  not  vcMJt('(!  U\  uiiv  M.TvU'f  ,i<»;irnalhi  van  )vrovU|r  his  lnf«vviaj;;kl  .ii-ar» 
t'l-oni  tiny  |aihtl(.*ati(»ti  f  tin*  iarontiatiun  i*})tairNM).  <iohKti*lii.  '\\c\\>nioti  utu\ 
thoir  Ccain<lfnlliil  Sound's/'  New  Ur|Mil>ll<'  ).>  (Marcli  LM.  lt>70).  Tiu*  n'lali'»ti« 
.slil|nh.'I>L»ncls  on  irtist  aticl  c(ail)iIonri'  tliiil  Is  fon.-^laniiy  j<»il>Jfui  h>  nH'xaniltialmii 
aial  that  tlciifnd.s  in  I  inn  (;n  actnal  l<no\vtc(i^'e  of  how  nrw**  InforniMlhui  Itti. 
liartiMl  havf  hoou  hatulJtMl  aa<!  <»n  cunlhiuini:  n'a>s.innav  Www  \Uv  )tnntU(n>:  Ua?« 

'rhis  rojissnratn-o  (1i>aii|K*nrs  wh^n  tin*  rcpf»;-ior  Is  t-^Mrd  |o  ffj^tlfv  Im*. 
Iiital  i'h)siMl  doors.  T\n\  scvrwy  that  .snrnMuals  Wraia!  Jury  todniony  iwr* 
i'lssarily  intrc)c!iK.(>s  unfortalniy  (ti  \Uv  nihiils  nf  ihosi*  who  iVar  a  ln  iniya!  i»f 
tlu'ir  <*onlUU'U<'<»s.  'J'hfso  \na'iM'iaintU»<  an»  <  ontpotnalrif  l»y  tin*  snhilc  n.iMj;*' 
of  Iho  jonrnallsl-int'ornii  r  n'hitlon,  'i'lu*  ficnian*iii|i»n  h.M.M'rn  what  Is  t^  u* 
lhh*atiat  and  what  Is  for  p\i1)Ih-jition  Is  nt>.*  Nliarpty  drawn  nnd  oi'icti  drpt  nos 
upoa  the  piirticuliir  conloxr  or  tindau  of  Mu*  of  (hi*  infornnitloti.  Militant 
;;ronps  Mil;:ht  very  \nid('r>-lanthihly  fi'ar  thai,  andcr  fin*  prossnio  td"  fXandnn- 
Hon  lioforu  a  Cinmd  .lury.  the  witness  ajay  I'al!  to  \>Tn\vv\  \\\v\t  ronlhleacv  Nvltii 
qniio  the  .same  snre  Jud;:nient  he  Invokes  in  the  normal  etnirse  uf  his  pt'ores>|MnMl 
Work. 

The  (  JovornnuMit  (  haraeterly.es  this  anthdjiatod  I(»s>t  (»C  iMrniuanlnttion  as  Hluek 
I'aniher  rei)risal ;  a.s  manifostiiiK  a  Hhick  ranth****  tiemand  tinit.  "if  yon  >ah- 
poena  Ca It! well.  Nve  wilj  never  sjioak  to  .vou  aKain.**  It  nrKues,  that  It  Is  ant h Ink- 
able  thai  Ihij  American  people  winipl  eapllidate  to  such  eMortloii. 


"Oni»  reporter  for  tlii'  Now  York  Times  «tntp}i:  "tO|ti  ovcry  niory  tliere  Ik  n  mwcU  n\iU\Wr 
niMl  much  mom  liutn)rtaut  form  of  commnnlcatlon  nt  work  i»ftwocn  n  roportor  nad  hN 
soiircMs,  It  Is  huih  lip  ovtT  pt'rl(.»J  of  tii.M'  wi»rldn«  wifh  nlicl  ^rltiii;:  uUoiit  un  orKHidzd' 
tiou,  a  pJTscMi.  or  n  uroiip  of  perso'is.  Tho  roporter  nnd  tln'  source  onch  d^'volop?!  n  fpidlni? 
for  what  thi*  otlmr  will  do»  The  ronnrtiT  sorisos  how  (at  he  am  ko  in  writing  hrfor*'  the 
«uurtx'  Will  slop  LLHiUiuiiilciioiin  v.ua  iiliti.  Thf  huurie,  i  t  iht*  othor  hanil,  •tenitp**  how  uoirh 
hv  can  tall;  ainl  act  frn'ly  lK'f(»re  hc»  has  to  close  ofT  his  prcseucL*  and  HIh  iaforaintlon  fnmi 
the  reporter.  It  Is  often  through  such  stUah^  eonnnunlcntlon  that  the  best  niiil  frue^t  stories 
nre  written  and  printed  In  The  Times,  or  any  other  newnpnper." 

Appellant  relates  Ids  own  exiiorleiiecs  as  follows  : 

••1  heiran  c(»verlnn  a  ad  writing  artich'S  ahout  the  Illnek  Tnn  titers  almost  from  tlie  time 
of  their  inception,  and  I  myself  foiaul  tlint  In  those  Hrst  montlu*  that  they  were  verv  hrief 
and  reliietant  to  d isiii ss  any  snhstantivc  matter  wlih  me.  lt«t\vevi«r«  as  they  renllxi*d  I 
could  he  trusted  and  that  rny  sole  purpose  was  to  eollect  my  Inforniatlnn  and  present  It 
ohje(! lively  In  tlie  n(?wspaper  and  that  I  had  no  other  motive,  I  found  that  not  oiity  were 
the  party  leaders  avallahle  for  in-depth  Interviews  but  also  the  rank  and  ale  meuib««rs 
were  eooperatlvo  hi  aldiUK  rue  In  the  newsnaper  stories  that  I  wanted  to  do,  Durini:  the 
time  that  I  have  been  covering'  the  party.  F  have  noticed  other  ncwHpMperineu  representing 
le^lflmafe  nrKanlv-atloiis  In  the  news  uteUla  beluH  turiml  nway  beciuiHe  tli«*y  were  not 
known  and  trusted  by  the  party  leaih»rsldp. 

"Am  a  result  of  the  relatU)nshlp  thnt  1  have  developed,  I  have  been  able  to  write  lenctliy 
stories  ahont  the  Panthers  timt  havy  apt)eare(l  In  The  New  York  Times  anil  have  bf*n  »f 
sueh  a  nature  that  nther  reiM)rt(*r.»  who  havi>  not  known  the  iNoithers  have  net  t)een  able 
to  write.  Many  of  these  stories  hnvc  appeared  in  up  to  oO  or  00  other  newiipapertf  uronml 
the  eiMMitry. 

"The  rdaek  Panther  Part.v^s  uiethnd  of  operation  with  regard  to  members  of  the  press 
is  slKnlticuutly  diftcrcnt  from  that  of  other  organizations.  For  ln»tanco,  press  credentials 
are  ntU  reeoi:nJ'/.ed  as  heln;;  of  anv  >i;:nltic!in(e.  lu  addition,  Interviews  nre  not  ni>nnally 
doslnnated  as  hein;:  *I)ackCT<>nn»lers  or  *o(T  the  reconl*  or  *for  publlenllon*  or  'on  the  reeord.' 
Ueeause  no  tutitistautlve  Interviews  nre  ^Ivcu  until  n  relntionsldp  of  trust  and  oonddence 
is  (leveloprd  hetwi^on  the  Mlaek  PnnltuT  Party  nu'nthers  an<l  reporter,  statements  ttre 
rarely  made  to  sueh  rei>orters  on  an  expressed  *on*  or  'off*  the  rei'ord  basis.  Insteadi  nn 
understanding  Is  developoil  over  a  period  i>f  time  between  the  Itlack  Panther  Partv  »iem« 
hers  and  the  reporter  as  to  matters  wbleb  the  Hlack  Panther  Party  wishes  to  disclose  for 
publication  and  those  nnittors  which  are  Kiven  in  coididenee." 

lie  concludes  : 

"  ♦  *  *  if  1  ain  forced  to  nppear  in  secret  crnnd  Jury  proceedlnjrs,  my  nppea ranee  alone 
would  be  intcrpretetl  by  the  Hlack  Panthers  and  other  dissident  j;roups  nB  n  possible  dis> 
closure  of  eonUdcnces  and  trusts  and  would  shnllnrly  destroy  my  elToctlveness  ns  n  urws- 
paperinan.** 

A  felh>w  black  reporter,  on  leave  of  abf^ence  from  The  New  York  Times,  states: 
"Prom  niy  experience.  I  nin  certnln  that  a  black  reporter  called  upon  to  testify  about 
black  activist  croups  will  lose  his  eredlbillty  In  the  hlack  commnnlty  jronerall.v.  Ills  testt- 
fyinp  will  also  make  it  more  difllcult  for  other  reporters  to  cover  that  community.  The  net 
result,  therefore,  will  be  to  dhidnlsb  seriously  the  mcanlnRful  new?*  availabh*  aho\it  an 
important  segment  of  o\ir  population." 

'•This  Is  not  necessarily  true  of  cver.v  news  souree.  In  polltieni  nnd  dlplonmtle  areas 
where  \he  source  Is  an  tmdereover  tipster  the  relntlons!)lp  nuiy  well  bo  su1hcieu\ly  Pro* 
tccted  by  a  privilege  not  to  <I  is  close  the  source. 


V.u\  li  \n       ftti  fxtortlnmiif*  ilitpiii  \\v  (\uv.  It  l?<  liiiinan  rrnp||»»n  rrnson- 
nhlr  |M  I'M  ii'l     timt  it  i  lii  iit  uifl  l»mvi»  Uis  Uiwyvr  ulirii  liH  c<iiillHriiri»  is  MmUru. 
TIm-  M«Mi>  Mtjinv  liii*  |i!<iii»il  tiM  prill'  ijitf  «»r  i«N«(  tlon  oh  oiijoynu-hi  of  l'tr.  (  Aim 
iiHiit  fn*i*i|i*ii>s  >;ivi'  tl*«  fiMi(iiiii)ti>;  (iitillilf<M*<*  hi  ilio  ili.HiTrtloti  lit  ilir  K'lMirlt'r." 

\h  \Uv  iMiililx  mil,  t«»Hf<  or  Mirli  II  MMiHltlVi»  iH*\v?<  Miurro  tilli  «Im> 

ri»*Jili  !r«»hi  l»s  ntuiittu  \n  iiiilf^i'rnM  or  tittfiivonililr  rf|Mtrtilitf  or  rrniii  n  ri'|Mirt- 
4'rV  n»iviH h:n«»ii  uhli  lt«ivfrntia*tit  iitrciitM  or  |»rr?«»Ui!>i  in<«n|»}iri»vrtl  nf  by  tin*  ih'uh 
MMiin»'.  in  ?«iH'li  it  ijiN'.  lM»i\r\»'r.  rr.Hiill.M  frnm  ntt  < •55i  n'l'«i«  nf  the  Vlmii  t  tuitl 
ItiviUiitUi'  of  (I  irii'  \tri'i*s.  It  U  ttiit  tlu*  rrMiM  ot  lM»vfrniiirti(  fotii|Mii}«ioti. 

\V»'  «f>iiihiiU'  ttint  iU**  privilcci*  nui  (o  niis\\or  cfrlnln  qiirsiitins  d«u'!<  m»i.  Iiy 
llM-lf.  Mihi|imtHy  i'rohH'i  the  KIrM  Atnctnlinftit  frmloins  dt  snila*  in  hi?*  nn':i: 
Unit  \\inn«nt  IntpliMtii^htiUitiii  iti  tliL*  tnnnhcr  »<ntKlil  l>y  appoHanl  liie  prlviif^e 
uonlil  fail  In  It^  vi*ry  pitrp^M*. 

I  Ml  ilii*  ittlirr  .hU\v  or  till*  I'tilnnif  is  tin*  (irainl  Jnry'M  rifrlif  to  Muninion  tills  \vi(- 
iHWM  lifi'on*  It  :itni  in  stM-nvy  (-•>n:t»cl  hltn  t(*  ans\v(*r  fpn*.«<ti(inM  nr  to  rrsori  to  his 
privlif*::".  It  \h  n  it  th  '  ri^lit  lo  M*('iin*  tifi:icarancc  ami  l(*Htinii»ny  thai  is  i(M*lf  in 
iHMio :  ll.f  Mi-lfit'l  c'niiri'H  prottH'livr  onit'i'  alinip  \vi»nhl  huUU't*  wrn*  thnt  all. 
ll  !»•  tlu'  rlKhl  |o  ri»in|M'l  prcj^i'inv  at  a  ^^rret  inlcrntpttinti  with  wliirh  are 
Hili.  t*;  n^'l^ 

'riirni.uhont  lii«4«ory  sf*«*ri'i  in|(*rro;:ation  lias  |:(>*«*(l  prnhlfiii'<  atnl  rniiscd  nnonst*. 
>^n>.  I'.;:..  Nu«r.  ".\ii  IlistMriral  Aruuinrni  fur  tlii>  Klclit  |o  ('(ainsci  Muring  rnlicr 
Inh'rroKuM'ni."  ".'i  Vuh*  I...I.  Khhi.  Im:U  (5  illKM).  \Vv  ito  n'»t  ihrnia  thai  Mvivt 
intrrn>):i.ii>*n  Is  in  ;:«>ni'nil  c-yrnlial  to  tin*  tntt*crily  atnl  flTiativt  tirss  of  tlio 
tJranil  .l»iry  pnni'^s.  Ilowovi-r.  iMplhlt  In  tliv  fXtraonllnary  nntu:*-  nf  siM-rrt 
in(rrr«>;:nf Inns.  N  tor  |M>.ss|liility  orronilirt  with  l>a^i(•  rl^l.ts.  \VlM*n  this  i.<  shown 
to  ocfitr  it  is  appro|irIat('  lo  ItHtnlrc  Into  tin-  \ivvi\  In  tin*  |):irtlfnlar  ii\nv  fur  tin* 
stH'i  tiri'  in<*nr>ii.n.  Sitnr  loinpiilr'ion  to  attctnl  and  ii*sti fy  fiiinlls  the  r.Ncrris«*  of 
Jiniirial  pi'Hi^ys.  It  Is  a(iprn|»riatr  that  \)\r  IrMpilry  he  Judicially  cntorfnitifd. 

Tuv  t}*,u»stion.  tlivn.  Is  wln'thrr  th'»  Injmy  (o  I'ii'st  Ani*'in*.:»u'nt  IIIksiU's  whU'h 
'.iiftr  allonilaiMt*  threatens  <Mn  ht*  Just  Hied  l»y  the  dcinonstnited  need  of  iln> 
« hi ven intent  for  appellant's  testimony  as  to  those  snhji'»'l>*  n<)t  alreaily  proU'cted 
liy  the  pi  »\  !!es::'. 

Appellant  asserted  In  alTldnvK  that  there  is  nothing;  to  whieh  he  could  tosfify 
(heyotnl  that  whit.'h  he  has  nlremly  taaih'  laihllc  and  for  which,  therefore,  his 
nii|M>:iraiH-e  Is  unueesj<^iry )  that  Is  tuu  i»roteetetl  hy  tlie  District  (*ourt's  order. 
M  this  Is  true— and  the  (Jovenunent  apparently  has  ni»t  helU've<l  It  ueees.^ary  to 
tlis}>nte  it— ai»|»oll:int's  rest'(^t''^<*  l*^  the  siihpoetia  would  he  a  h:irren  i)erroriii:iti<'e — 
one  nf  no  Iw.MH'th  to  tlio  (irnnd  Jury,  To  ticsiroy  nt>tu'lhint's  eai):M-lty  as  nr'ws 
jjritln'pM'  fur  sinrh  a  return  Inirdly  makes  sense.  Since  the  cost  to  tin?  iMihllc  of 
oN'cnsinu  his  atieiidauee  Is  st»  slight,  it  may  he  s:iid  that  there  is  here  no  puhlio 
ititt't-est  of  real  sithstattce  In  coiai)etitii>n  witli  (he  I'lvst  Aaiendiaeiit  fieedonis 
that  are  Jt>otiurdi/ed. 

If  any  eoniiwMluK  tmlilic  Interest  Is  ever  to  arise  la  a  ease  such  as  this  (where 
rirsl  Atnendineni  litterties  are  threatened  hy  im»re  apiteaniace  at  a  (^raad  .Tnry 
iiivesti;.^itIon>  It  will  he  ail  ocinslou  In  which  I  lie  -.vUness.  armetl  with  his  prlvl- 
h'Ce.  can  still  <vv\'v  a  nsefni  inir|H)Se  before  the  (Iraud  .Inry.  C'oiisideiin;:  the 
scope  nf  tlie  iaivile;:e  eiuhoilicd  in  the  proteclive  order,  those  occaslmis  would 
r^eetii  to  he  unusual.  It  is  tu)t  nslxitiK  too  ninch  of  the  Oovortiment  to  show*  that 
siicli  an  oceasi  tti  is  preseiittil  here. 

In  Uuhl  of  these  e»Misblerutious  wo  hold  that  where  It  has  lK.'en  shown  that  the 
IiUhli(*'s  First  Ametnltaeut  ri^ht  to  Im*  informed  wouhl  lie  jeoiKiidi/ed  liy  rcMpdriu;; 
a  ]<airnaUst  U\  snIauU  U\  secret  fJrand  .T\iry  iuterropntioii.  the  Government  must 
respontl  by  tlemoastratlni;  a  cotniiellin^  Jieod  for  the  witness's  presence  before 
judicial  i>rocess  [)roi)erly  enji  issue  to  re(|Ulre  attendance. 

We  'tio  tn>  furtlH?r  than  U)  announce  this  general  rule.  As  we  noted  at  the  out- 
set, this  Is  a  ease  nt  tivsi  inii»re.ssion.  ihe  courts  can  learn  inueh  .*il)out  the  i»ro!»- 
lems  in  (his  area  as  ih(»y  f'alu  more  experience  In  dealing  with  them.  For  the 
Itresetit.  \\v.  Uu'k  the  omniscience  U\  spell  out  tlu*  details  of  Ihe  (loverniuenl  s 
Imrdeii    or  ihe  type  of  i^roceedinp  that  would  accoiuuiodute  efforts  to  meet  tlint 


•Qnlte  n  (Ufforont  sitimtlon  wonid  bp  prrspntod  worn  the  demnnd  unrelated  to  the  privl- 
Irepjf  relnilonHldp  :  K.R.  "The  police  must  frei'  oiir  lenilor." 

*'»AppeUnnt,  In  his  brief  to  this  court,  hns  cnrefully  spelled  out  what  be  feels  would  be 
requiri'd  : 

"Sprclrtraliy.  we  contend  thnt.  before  It  mnv  compel  n  newsman  to  appenr  In  Rrnnrt  jary 
proci'i'dlMKH  under  cl re nm stances  that  woidif  seriously  dnmnRe  the  news-p.itherlnpr  and 
reiiortlng  aWlltIca  of  the  prcsH,  the  Government  must  show  at  least:  (1)  that  there  arc 
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bnrdt'iu*'  Tin*  fnshlouInK  of  .vpctjiilc  rulo.v  niul  procuduros  appropriate  to  the  par- 
li<*iil:w  cn.se  mi\  Itoilcr  ho  li'I'l  to  the  UlsLrlct  (.'ouri  xuuivv  lis  irljiinuil  jurisim> 
tion.  (T.,  U7<//f  Mo(nr  (     v.  r»/7r(/  .s7»//r.y,  WTJi  U.S.  liHlJ  (  UiOM). 

I'lunlly  w  wi.Mli  to  eiupluisizi'  whnt  iniiNt  nlruady  hv  ch'Jir:  Iho  nilo  of  this 
raso  U  a  iiarnivv  ono.  Ii  U  n<il  I'vury  news  soun-i'  thai  is  as  .smisitlvo  as  thu 
JJIark  I'aiinuT  I'nrl.v  ha.s  hci'ii  shown  to  hi'  r('.'ip<»cllnK  the  piTlormancn  of  the 
"I'sUjhlishaiunl"  pJVKs  or  the  uxu*nl  lo  whirh  I  hat  poii'ornaiacc  is  opoii  to  viow. 
It  is  not  I'Vrry  ivporier  wlio  .so  anlijUfly  onjoys  lliu  tm.st  anil  conHdoMce  of  liis 
^iMisilivu  nuus  source. 


TiiK  i-'oi'inn  ami;m)Mi:vt  i.s.sub 

AiJpolhmh  n1s<i  rni)v(»(l  hi  <piasli  the  (Ji'Mnd  .Inry  jai^jioenas  on  the  ground  iliat 
tlu\v  wtTi'  l>ns«Ml  npoM  inrorniaUon  ohiahn^l  hy  uneonstitutiiinai  surveillaneu 
of  Ijis  Inifi'vU'w.*;  with  Hlnck  l^intlier  meiiiliors,  lit'  «ouglit  a  lienrinj;  to  deter- 
niino  tvlicilu*!-  ilie  sulipoi'iias  wi-ri?  so  olMJiiuiMl.  Atiivrhiun  \\  Uuitcit  ^stufvft,  IVM 
U.S.  Km  (J!KJ!)).  TIk'  DistWet  C<MH-t  (Icnird  the  ]iioti«)a  .solely  uu  the  ground 
that  :ip;u'tlant  Iih-UimI  staudinj;  to  raise  the  iMMtrtli  Auienduienl  CiUiteuliuu.  This 
Is  sissi.y:aed  as  error. 

Ill  WviUi  of  our  dispositiini  of  tlie  Kirst;  AniemluuMit  (p^**stioii  in  tliis  ease,  \vu 
n<uMl  n«»t  -eaeh  this  issue.  The  U'nited  Statos  ini;;ht  never  meet  the  I^Mrst  Amend* 
nuMit  ininh'n  int posed  upon  it  Ity  tlie  l)i strict  Court  onler  as  li<*rc  iniplenuuited. 
Mven  it'  the  (Jovcrnnient  <Ioos  u:rot  tltat  bunlcn,  the  court  may  not  have  to  reaeli 
tliis  I''(»nrtli  .Vuienihuent  claim  ;  tlie  0<»viM'nuu!nt*s  .sliowinji!  of  nci'd  for  appellant's 
testiuumy  uiay  dls<-li)se  a  basis  for  tlie  Govcrimient's  inf<u-nniti<ui  \vhi<:h  \v<uil<l 
present  no  Kiairth  Ainenduiont  prohleui.  If  such  a  problem  is  presented  it  couhl 
then  he  illscussed  in  li^ht  <jf  the  specifi(?  t;:icts. 

A'*(*nrdln;:ly,  w<'  r<'jrar<I  ilccision  upon  this  quest  inn  as  unncce.ssary  to  the 
pre-seot  di  si  position  of  Uie  casi*.  We  re^'.erve  the  i.ssue  ami  decline  to  reaeh  it  here. 

Ki'Vcrsed  ami  renuwuh'd  with  instructions  that  the  ju(l^^nlent  of  contempt  and 
the  order  direct  in;;  alten<lanre  before  the  1 1  rand  Jury  hi'  vacated.  The  l)i  strict 
Court  under  Us  retained  jurisdiction  uuiy  entertain  such  further  proceed int;s  as 
nuiy  ho  initiated  hy  the  Unitetl  States. 

I.A.MKsoN,  District  Jutlf/c  (coucurriuK)  : 

This  case  presents  narrow  issiu'.s  in  the  'Melicato  and  difficult"  task  of  recon- 
ciling the  First  Amendment  jjuarantee  of  freedom  of  the  pre.<:s  with  the  fair 
administration  of  justice,  includiuf?  the  broad  iuvesti^ratory  power  of  a  j^rand 
jury  and  the  obli^atitm  of  a  witness  to  testify.  \Vhile  perhaps  unnecessary  for 
a  determination  of  this  appeal,  it  is  helpful,  in  my  opinion,  to  note  the  guide- 
lines for  resolving'  conflicts  in  this  sensitive  area,  as  sumnuiriy.ed  by  ,ln<lge,  now 
.Air.  Justice,  Stewart,  in  Garland  v.  Torre.  2oi)  K.  2d  045,  n4S-5-in  (2d  Cir.)  cert, 
denieil  .S.-.S  C.S.  W\  71)  S.  Ct.  2.37,     h.  Kd.  2<1  231  (lOoS)  : 

•'Tmic  freedom  of  the  press,  precious  and  vital  thouirli  it  Is  to  a  free  society, 
is  not  an  absolute.  AVhat  must  be  deternnned  is  whether  the  interest  to  be  served 
hy  compelling  the  testiuumy  of  the  witness  in  the  present  case  justifies  some 
impairment  of  this  First  Aniendment  freedom.  That  kind  of  determination  often 
presents  a  Melieaie  ami  difficnlt'  task.  iCitin^  cases).  *  *  * 

*  *  Krmlom  of  the  pre.ss,  hard-wou  over  the  centuries  hy  men  of  couracfe, 
is  basic  to  a  free  society.  "But  basic  tor»  are  courts  of  justice,  armed  with  the 
power  to  <liscover  truth.  The  concept  that  it  is  tlU'  duty  of  a  witness  to  testify 
in  a  court  of  law  1ms  roots  fully  as  deep  in  our  history  as  does  the  guarantee  of 
a  free  press. 

*'It  would  be  a  needless  exercise  in  pedantry  to  review  here  the  hi.^torie  devel- 
opment of  that  duty.  Suflice  it  to  stare  that  at  th(»  foundation  of  the  Rei)UhIic  flio 
obligation  of  n  witiness  to  testify  and  the  correlative  right  of  a  litigant  to  enlist 


ronsonnhto  fjroiinds  to  hoUove  the  journnllst  has  informntion.  (2)  speolfionlly  rotcvnnt  to 
ftn  Idontlfiod  opisodo  tUnt  ti\e  prnnrt  jury  has  some  factual  basis  for  Investl^ntint:  ns  a  pos- 
siblo  violation  of  de«Iprnnte<l  criminal  stntiitos  within  Its  jarlsillctlon.  nnd  (.^)  that  tlift 
Govorninont  has  no  ntternntivo  soiiroes  of  tile  samo  or  equivalent  Informntion  whoso  use 
would  not  entnll  an  enuni  degree  of  In'^ursion  upon  First  Amendment  freedoms.  Onoe  this 
minimal  showing  ha.s  been  maile.  it  remainn  for  the  courts  to  weigh  the  precise  degree  of 
lnve';tlgatlve  need  tliat  thus  appears  against  the  demonstrated  depree  of  harm  to  First 
Amendment  interests  involved  in  compelling  the  Journalist's  testimony."  While  there  is 
nmch  to  commend  this  suggestion,  we  are  not  eertnin  that  it  represents  the  best  or  most 
satisfactory  fonnnlatlon  of  the  requirement.  See,  for  example.  People  v.  Dohm,  et  at., 
Circuit  Court  of  Cook  County,  Criminal  Division,  No.  69-3808,  May  20, 1070.  , 

11  Appellant  su.u'gests  that  the  Ooveruuient's  i«iieciacat\on  of  need  could  be  prcscntea  %n 
camera  to  the  District  Court  with  appellant  or  his  counsel  present. 
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judicial  compulsion  of  testluioiiy  wore  recoguij^cd  ns  incidents  of  tlie  judleinl 
power  of  the  United  States.  (Citing  ciiM's).  *  *  * 

"Without  question,  the  exaction  of  lliis  duty  impinges  soiiu'timcs,  if  not  alway.s. 
upon  the  First  Aniendnient  freedoms  of  the  witness.  Matoi'ial  sacrifice  iind  tlie 
invasion  of  porsonal  privacy  are  implicit  In  its  pcrformnnce.  Tlie  freedom  to 
clsnost' wtu»llH»r  lo  si)pnU  or  1k' silent  (lisappviM's.  *  *  * 

*'If  an  additional  First  Amendment  liherty — the  freedom  of  the  press — is  here 
involved,  we  do  not  hesitate  to  conclude  that  it  too  nuist  ^iive  pliicc  undt»r  (he 
Constitution  to  a  paramount  puhlic  interest  in  the  fair  administration  of  jus- 
liiK*.  * 

As  stated  in  (he  cnnrt's  t»pinion  in(;lc  (>)  Oiirlxud  v.  'I'orre  wns  a  civil  ncti<ui 
for  libel.^  The  ohligufcion  to  appear  and  testify  is  even  stronger  and  the  scope  of 
incjuiry  is  l>roadin'  in  i^nnid  jury  iuvcstijirsitious." 

The  First  Ameudment  riglits  of  appellant  were  reco?jrn*'od  fully  by  Jud^^c 
Zirpoli  in  providing  fur  the  protective  order  discussed  in  liie  court's  opinion. 
While  not  conceding  tlie  validity  or  propriety  of  the  (jualiiiea  privilege  granted 
appellant,  the  Oovernnient  did  not  seek  reviesV  of  that  order  on  this  appeal;' 

The  order  entered  hy  tlie  district  court  is  adequate  to  protect  any  umieccssury 
impingement  of  First  Amonduiont  rights  after  the  api)earance  of  tlic  wivness 
before  the  grand  jury.  Accordingly  we  art?  concerned  with  the  narrow  question 
of  whether  the  Government's  sliowing  of  a  '*compeUing  and  overriding  national 
interest  that  cannot  he  served  hy  any  alternative  means''  may  be  required  in 
advance  of  the  issuance  of  a  subpoena. 

Appellant  did  not  have  any  cxjiress  constitutional  right  to  decline  to  appear 
before  the  grand  jury.  This  is  a  duty  required  of  all  citizens.  Nor  has  Congress 
enacted  legislation  to  qccord  any  type  of  privilege  to  u  news  reporter.*  In  my 
opinion  the  order  of  the  district  court  could  properly  he  alBrmed,  and  this  would 
accord  with  the  customary  procedure  of  requiring  a  witness  to  seek  a  protective 
order  after  appearing  before  the  grand  jury.  I  have  concluded,  however,  that 
.Tudge  Merriirs  opinion  properly  holds  that  the  same  result  may  be  achieved  by 
requiring  the  Government  to  demonstrate  the  compelling  need  for  the  witness's 
presence  prior  to  the  issuance  of  a  subpoena  and  In  this  manner  avoid  any  un- 
necessary inpingemoTit  of  First  Amendment  rights. 

As  Judge  Merrill  has  suggested,  this  is  a  case  of  first  impression.  Tt  would 
seem  that  the  district  court  could  develop  procedures  which  would  not  unduly 
hamper  or  interfere  with  the  investigatory  powers  of  the  grand  jury.  The  Gov- 
ernment would  have  the  same  burden,  except  that  it  would  make  its  showing  at  a 
hearing  in  advance  of  the  issuance  of  snl>poenas  rather  than  after  the  witness 
appears  and  seeks  a  protective  order. 


1  As  Judge  Merrill's  opinion  notes.  Garland  v.  Torre  did  not  Involve  the  "use  of  the  judleinl 
process  to  force  a  wholesale  disclosure  of  a  newspaper's  confidential  sources  of  news  nor 
with  a  case  where  the  identity  of  the  news  source  is  of  doubtful  relevance  or  materiality. '^ 

3  In  distinguishing  between  investigations  by  a  grand  jury  and  thosL*  conducted  by  com- 
missions created  by  Conprress,  Mr.  Justice  Douglas  noted  that  the  grand  jury  is  the  "only 
accusatory  body  in  the  Federal  Government  that  is  recognized  by  the  Constitution,'*  and 
that  "[IJt  has  broad  investigational  powers  to  look  into  what  may  be  offensive  against 
fi'donil  criminal  Inw."  Dissoutlng  opinion  in  Hannah  v.  Larchc,  3 (J 3  U.S.  420.  499.  SO  S.  Ct. 
1502, 1549,  4  U  Ed.  2d  1307  <1960). 

8  At  oral  argument  counsel  for  tlie  Government  submitted  a  press  release  from  the  Attor- 
ney General  setting  forth  now  Department  of  Justice  guidelines  for  snhpopnns  to  the  ne^'S 
media,  in  which  It  is  expressly  recognized  that  the  ''Department  does  not  approve  of  utilizing, 
the  press  as  a  .spring  board  for  investigations^',  and  which  provide,  inter  alia,  that,  "tTlhere 
shonld  be  siifllciiMit  reason  to  helievo  that  the  infornintion  souiiht  is  essontini  ro  a  KUC(?esKftiI 
investigation — particularly  with  reference  to  directly  establishing  guilt  or  innocence"  ;  that 
•*[Tlhe  government  should  have  unsuccessfully  attempted  to  obtain  the  information  from 
alternative  non-press  sources'*;  that  subpoenas  "should  normally  be  limited  to  the  verifica- 
tion of  published  Information  and  to  such  surrounding  circumstances  as  relate  to  the 
accuracy  o.^  the  published  information'*;  and  that  "subpoenas  should,  wherever  possible, 
be  directed  at  material  Information  regarding  a  limited  subject  matter,  should  cover  a 
reasonably  limited  period  of  time,  and  should  avoid  requiring  production  of  a  large  volume 
of  unpublished  material."  Jolin  N.  Mitchell,  "Free  Press  and  Fair  Trial  :  'rhe  Subpoena 
Controvery,*'  an  address  before  House  of  Delegates,  American  Bar  Association.  (August 

Several  states  have  enacted  legislation  granting  quaI113ed  privileges  to  newsmen. 
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UNITED  STATES  DISTRICT  COURT  FOR- THE  NOUTHEUN  niSTRrCT 

OF  CALIFORNIA 

Application  of  Kahl  Caldwkt.l  am)  Tiik  Ni^v  Yoimc  Tiniks  Company  for  an 

OllDEU  QUASHliVO  SunPOKNAS 

Misc.  No.  10420  • 

Attorneys  for  Enrl  CnlcUvell : 

Anthony  O.  Amsterdam,  Stanford  University  Law  ScIiooL  Stanford  Cali- 
fornia 0430n.  Telephone  :  321^2,^00.  Ext.  H^'A, 

Charles  Stephen  Ralston,  1005  ■Nfarljet  Street,  Suite  418,  San  Francisco 
California  04108.  Telephone  :  S01-85r).3. 
Attorneys  for  Tlie  New  York  Times  Company  : 

Pillsbury,  Madison  &  Sutro,  Jolin  R 'Rales.  Armando  ]\r.  ]\renoeal.  Ill 
William  S.  jMaillijlrd,  Jr.,  225  Rush  Street,  San  Francisco.  California  04104. 
Telephone :  421-6138. 

OIIDRU  OF  THR  COURT 

This  matter  comes  before  the  Court  on  the  motion  of  Earl  Caldwell  and  The 
New  York  Times  Company  to  quash  or  modify  a  subpoena  .served  upon  ]\rr.  Cald- 
well on  March  16,  1070,  summoning  liim  to  appear  and  testify  before  the  grand 
jury  sitting  in  this  District.  The  motion  as  originally  filed  also  sought  the  quash- 
ing of  a  grand  jury  subpoena  served  upon  Mr.  Caldwell  on  February  2,  1070;  but 
at  oral  argument  of  the  matter  on  April  3,  1970  the  Government  withdrew  the 
February  2  subpoena, -and  the  parties  have  agreed  that  the  motion  to  quash 
that  subpoena  is  now  moot. 

With  regard  to  the  March  IG  subpoena,  the  Court  has  read  and  considered  the 
memoranda,  supplementary  memoranda  and  aflidavits  filed  by  the  movants  nnd  by 
the  Government,  and  the  briefs  and  annexed  aflidavits  filed  by  the  following 
amicae  curiae:  The  American  Civil  Liberties  Union  (together  with  its  afliliates 
of  Northern  and  Southern  California),  The  Associated  iPress,  Columbia  R road- 
casting  System,  Inc.,  Newsweek,  Inc.,  and  the  Reporters'  Committee  on  Freedom 
of  the  Press. 

The  Court  has  also  judicially  noticed,  read  and  considered  a  series  of  articles 
authored  by  Earl  Caldwell  and  published  in  The  New  York  Times.  Copies  of 
these  articles  were  furnished  to  the  Court  and  the  Government  by  the  n\ovaut.R. 
and  will  be  filed  by  the  Court  together  with  its  order,  for  the  convenienee  of  the 
Court  of  Appeals  in  the  event  of-  an  ai)peal.  Finnlly,  the  Court  has  read  and 
considered  the  memorandum  and  exhibits  filed  by  the  Government  in  .Mi  seel - 
hincous  No.  10410,  in  support  of  its  Application  for  Innnuuity  f<n-  Sherrie  Rurs<»y 
and  Rrenda  .Joyce  Presley.  At  oral  argument  in  the  present  matter,  coun.sel  for 
movants  was  granted  leave  to  make  this  ni'^morandum  nud  its  exhibits  part  of 
the  record  herein,  and  a  copy  of  it  will  also  be  filed  herewith. 

On  April  3,  1070,  the  Court  heard  and  considered  oral  argument  on  behalf  of 


motion  to  quash  the  subpoena  of  March  16. 

Upon  the  record  herem.  it  appears  :  .    ,  n  ^  i  *.i 

(1)  That  the  testimony  of  Earl  Caldwell  sought  to  be  compelled  by  the 
subpoena  of  March  16  will  relate  to  activities  of  members  of  the  Ulacl: 
Panther  Party ;  <    .  .      ,    .    ,  .  i 

(2)  That  Mr  Caldwell's  Icnowdedge  of  those  activities  derived  in  sub- 
stantial part  from  statements  and  information  given  to  him,  as  a  professional 
journalist,  by  members  of  the  Black  Panther  Party,  within  the  scope  of  a 

•    rolationshipof  trust  and  confidence;       ^  ^  , 

(Z)  That  confidential  relationships  of  this  sort  are  commonly  de\ eloped 
■    and  maintained  by  professional  journalists,  and  are  indispensable  to  their 

work  of  gathering,  analyzing  and  publishing  the  news  ;  .   

(4)  That  compelled  disclosure  of  information  received  by  a  lournal  st 
within  the  scope  of  such  confidential  relation.ships  jeopardizes  those  rela- 
tionships and  thereby  impairs  the  journalist's  ability  to  gather,  analyze  and 

^'nf  SnLciS  that  in  the  absence  of  a  protective  order  by  this  Conrt 
delimiting  the  s^ope  of  interrogation  of  Earl  Caldwell  by  the  grand  jury 
hfs  appea^^  and  examination  before  the  jury  will  severely  impair  and 
damage  his  confidential  relationships  with  members  of  the  Black  Panther 


ERIC 


507 


.n)n  f/T  Im?^  null  ants,  nml  thereby  severely  inumir  nnd  dainaffe  hi.s 
ab  ity  Uj  gather,  analyze  and  imbli«h  news  conoerninL'  1  lawn  •    m   tint  fc 

cei.ning^[h:'„;^a  '''''''      ^''''''^  '''^'^'''^  ^'^''v^  coi^ 

(0)  That  tiie  Government  luij^  shown  no  compelling  nntl  overridinj:  na- 

^^"^^^^-^^^^^  rolationsbip^with 
Oit^S;!?:-^'''  pursuant  to  the  Court's  opinion  of  April  6,  1070,  it  is  hereby 

(1)  That  if  and  when  Earl  Caldwell  is  (lireeted  to  appear  before  tlio  grand 
jury  pursuant  to  the  subpoena  of  Mureh  10.  1070,  he  sball  not  be  renuired  lo 
reveal  conlidentuU  associations,  sources  or  inforimition  received,  developed  or 
maintained  by  him  as  a  professional  flournalist  in  the  course  of  his  ofi'oHs  to 
me  li^'^*  dissemination  to  the  public  through  the  press  or  oiher  news 

(2)  That  siKjcifically  without  lunitiiig  paragraph  (1),  Mr.  Caldwell  shall  not 
he  reauired  to  answer  questions  concerning  statements  made  to  him  or  infor- 
mation given  to  him  by  ineinl)ers  of  the  Black*  Panther  Party  unless  such  state- 
ments or  infornialion  were  given  to  him  for  imblication  or  pul)lic  disclosure* 

(3)  That,  to  assure  the  effectuation  of  this  order,  Mr.  CnUhvell  shall  be  per- 
niitfed  to  consult  with  his  counsel  at  any  time  he  wishes  during  the  course  of 
his  !ippiiara7ice  before  tlio  grand  jury  ; 

(4)  That,  except  to  the  exf:e]it  set  forth  in  paragraphs  (1)  through  (3)  the 
motion  to  qua.sh  or  niodify  the  subpoena  of  ?Jaroh  10,  ]{)70,  is  denied  ; 

(5)  That  the  Court  will  entertain  a  motion  for  modification  of' this  order  at 
any  time  upo7i  a  showing  by  the  Government  of  a  eompeiling  and  overriding  na- 
tional interest  in  requiring  .Mr.  Caldwell's  testimony  whicli  c.-innot  be  served 
by  any  alternative  mejins;  and  that  f:he  Court  retains  jurisdiction  (if  this  nmttcr, 
for  the  purposes  of  entertainin.i;  such  a  motion  or  other  motions  bv  any  party  for 
the  implementation  or  modification  of  this  order :  and 

(0)  That  this  order  :ind  the  return  date  of  the  subpoena  of  March  16,  1970, 
are  stayed  until  April  20,  3070;  and  in  the  event  that  any  partv  herebv  files  a 
notice  of  aiM)eal  of  this  order  on  or  before  April  20.  1970,  then  this  order 
and  the  return  date  of  the  subpoena  are  further  stayed  until  final  disposition 
of  the  ai)peal.  or  until  further  order  of  this  Court. 

Dated;  April  7, 1970. 

Alfonso  J.  Zirpolt, 
Judge  of  the  XJnitcd  States  District  Court, 
Submitted  by  Attorneys  for  Movants,  April  7,  1970 
By  John  B.  Bates 

^^Service  of  a  copy  of  the  above  is  hereby  acknowledged  this  7th  day  of  April, 

By  James  L.  Browning  (U.S.  Attorney). 
United  States  Department  of  Justice. 
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120  N.J.Super.  400 

In  the  Mailer  of  Pelep  BRIDGE,  Charged 
wllh  Conlempl  of  Court 

.Sn]>CTloi'  Court  of  New  Jor.s(jy, 
Appellate  Division. 

Ai-gued  zViig.  21/1072. 
Decitletl  S(U>t.  1'2,  1972. 

Proceeding*;  on  appeal  from  order  of 
the  Superior  Court,  Law  Division,  holding 
uewspaperman  in  contempt  for  refusing  to 
answer  questions  before  grand  jury  and 
confining  him  to  jail  until  he  purged  him- 
self by  answering  questions..  The  Superior 
Court,  .'\ppellate  Division,  Collester,  P.  J. 
A.  D.,  held  that  where  in  a  published  arti- 
cle newspaper  writer  disclosed  that  Hous- 
ing Authority  Commissioner  was  source 
of  his  information  ar.  to  alleged  bribe  at- 
tempt and  disclosed  at  least  part  o^  infor- 
mation given  him  by  Commissioner,  writer 
had  waived  his  newspaperman's  privilege 
and  could  be  compelled  to  testify  before 
grand  jury  investigating  bribery;  testimo- 
ny could  be  elicited  from  writer  both  as  to 
published  and  unpublished  information  se- 
aircd  from  Commissioner.  In  addition, 
the  Court  held  that  newspaperman  had  no 
1-irst  y\mendment  privilege  to  refuse  to  an- 
swer questions. 

Order  affirmed. 

1.  Appeal  and  Error  <S=iU95{l) 

Molding,  on  appeal  from  denial  of  mo- 
tion to  quash  subpoenei  to  appear  before 
grand  jury,  that  newsman  had  waived  his 
statutory  privilege  by  disclosing  in  publish- 
ed news  article  the  source  of  his  informa- 
tion and  that  rompelling  his  appearance  did 
not  amount  to  an  abridgment  of  his  rights 
nndor  the  I'irst  Amendment  became  the 
law  of  the  case  and  was  controlling  on 
J^nch  issues  in  proceedings  on  remand.  U. 
S.C.A.Coi^st.  Amend.  1 ;  Rules  of  Evi- 
dence, rules  27,  37,  N.J.S.A.  2A:84.\~21, 
29. 


IRIDGE  N.J. 

5  A.2<1  3 

2.  Witnesses  C=2I9(I) 

Where  in  a  published  article  newspa- 
per writer  disclosed  that  Mousing  Authori- 
ty Commissioner  was  source  of  his  infor- 
mation as  to  alleged  bribe  attempt  and  dis- 
closed at  least  part  of  information  given 
him  by  Commissioner,  writer  had  waived 
his  newspaperman's  privilege,  and  could  be 
compelled  to  testify  before  grand  jury  in- 
vestigating bribery;  testimony  could  be 
elicited  from  writer  both  as  to  published 
and  unpublished  information  secured  from 
Commissioner.  Rules  of  Evidence, '  rules 
27,  37,  N.J.S.A.  2A  :S4A-2l,  29. 

3.  Statutes  C=47 

Statute  providing  that  a  person  waives 
his  right  or  privilege  to  refuse  to  disclose  a 
specified  matter  if,  without  coercion  and 
with  knowledge  of  his  right  or  privilege, 
he  makes  disclosure  of  any  part  of  the 
privileged  matter  is  not  unconstitutionally 
vague.  Rules  of  Evidence, 'rule  37,  N.J.S. 
A.  2A  :S4A-29. 

4.  Conslllullonal  Law  C=90.l(3) 

Witnesses  C=I96 

The  First  Amendment  accords  a  news- 
paperman no  privilege  against  appearing 
before  a  grand  jury  and  answering  ques- 
tions as  to  either  the  identity  of  his  news 
source,  be  it  a  public  official  or  private  in- 
dividual, or  information  which  he  has  re- 
ceived in  confidence;  no  balancing  of  soci- 
ety's interest  in  being  informed  and  the 
State's  interest  in  obtaining  information 
relevant  to  the  investigation  of  a  particular 
crim'e  is  required  to  determine  when  a  re- 
porter should  be  compelled  to  testify.  U. 

5.  C.A.Const.  Amend.  I. 

5.  Conslllullonal  Law  C=90.;(3) 
Grand  Jury  0=36 

Newspaper  writer  had  no  First  Amend- 
ment privilege  to  refuse  to  answer  ques- 
tions which  were  posed  to  him  before  grand 
jury -investigating  charge  of  bribery  and 
which  related  to  description  of  briber,  ben- 
eficiaries of  bribe  or  circumstances  sur- 
rounding attempt  to  bribe  public  official 
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supplying  newspaperman  witli  information 
used  in  pnblishcd  article;  moreover,  ques- 
tions eliciting  such  information  were  rele- 
vant to  inquiry  whether  an  offer  to  bribe  a 
public  official  had  been  made.  N.J.S.A. 
2A:93-6;  U.S.C.A.Const.  Amend.  1. 

6.  Constitutional  Law  C=570.l(7) 

Granting  of  privilege  of  nondisclosure 
to  a  newspaperman  is  a  matter  for  the  leg- 
islature and  not  for  Ihe  courts.  Const. 
19-17,  Art.  I,  par.  6. 

7.  Contempt  <3=336 

Proceeding  to  compel  newspaperman 
to  answer  questions  propounded  before 
grand  jury  or  be  committed  until  he  did'so 
constituted  a  civil,  rather  than  a  criminal, 
contempt  and,  thus,  such  proceeding  could 
be  conducted  by  a  judge  other  than  judge 
who  issued  the  order  to  show  cause  why 
newspaperman  should  not  be  adjudged  in 
contempt.  R.  1:10-5. 


the  county  jail  until  he  purged  himself  by 
answering  the  questions  posed.  The  trial 
judge  stayed'  the  order  pending  an  appeal 
and  we  granted  the  prosecutor's  motion  to 
accelerate  the  appeal  for  early  argument. 

On  May  2,  1972  the  Newark  Urcuing 
i\'c7vs  published  an  article  under  Peter 
Bridge's  by-line  concerning  an  alleged  of- 
fer of  a  bribe  to  Pearl  Beatty,  a  member 
of  the  Newark  Housing  Authority.  The 
article  contained  the  following  stateme^its: 

Mrs.  Pearl  Bealty,  a  commissioner  of 
the  Newark  Housing  Authority,  said  yes- 
terday an  unknown  man  offered  to  pay 
her  ?10,000  to  influence  her  vote  for  the 
appointment  of  an  executive  director  of 
ihti  authority. 

Mrs.  Beatty  said  also  that  at  least  two 
other  commissioners  had  been  harassed 
and  threatened  in  efforts  to  control  their 
votes. 


Edward  J.  Gilhooly,  Newark,  for  appel- 
lant (Yauch,  Peterpaul  &  Clark,  Newark, 
attorneys), 

Richard  L.  Slavitt,  Assistant  Prosecutor, 
for  respondent  (Joseph  P.  Lordi,  Essex 
County  Prosecutor,  attorney). 

Arthur  Uscher,  Rutherford,  for  Ameri- 
can Civil  Liberties  Union  of  New  Jersey 
as  amicus  curiae,  by  leave  of  court  (Fried- 
man, Kates  &  Uscher,  Rutherford,  attor- 
neys). 

Before  Judges  COLLESTER,  CARTON 
and  ALLCORN. 


The  opinion  of  the  court  was  delivered 


by 


COLLESTER,  l\  J.  A.  D. 

This  is  an  appeal  by  Peter  Bridge  from 
an  order  of  the  Superior  Court,  Law  Divi- 
sion, holding  him  in  contempt  for  refusing 
to  «mswcr  five  questions  before  the  Essex 
County  grand  jury  and  confining  him  to 


Mrs.  Beatty  said,  *'a  man  walked  ijito 
my  office  and  offered  me  $10,000  if  I 
would  vote  for  'their'  choice  for  execu- 
tive director." 

The  Essex  County  Grand  Jury  com- 
menced an  investigation  of  the  alleged 
bribe  attempt  and  on  May  19,  1972  subpoe- 
naed Bridge  to  appear  before  it.  Bridge 
moved  to  quash  the  subpoena.  Assignment 
Judge  Giuliano  denied  the  motion  and  or- 
dered Bridge  to  appear  before  the  grand 
jury.  He  rejected  Bridge's  contention  that 
com[\elHng  him  to  testify  would  violate  the 
guarantee  of  freedom  of  the  press  con- 
tained in  the  First  Amendment.  Judge 
Giuliano  held  that  Bridge  had  waived  the 
privilege  afforded  him  by  N.J.S.A. 
2A:84.'\-2I  (Evidence  Rule  27)  under  the 
provisions  of  N.J.S.A.  2A:84A~29  (Evi- 
dence Rule  37), 

Bridge  moved  for  leave  to  appeal  from 
the  order.  This  court  granted  leave  and, 
following  oral  argument,  affirmed  the  or- 
der denying  the  motion  to  quash  and  di- 
recting Bridge  to  appear  before  the  grand 
jury.    No  appeal  or  petition  for  certifica- 
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tion  of  the  appeal  wiis  thereafter  filed  with 
the  Supreme  Court. 

On  June  8,  1972,  following  this  court's 
decision,  Hridge  appeared  before  the  grand 
jury.  When  he  refused  to  answer  certain 
questions  he  was  hrought  before  Judge 
Giuliano  who»  following  a  hearing,  directed 
Bridge  to  answer.  On  June  14  Bridge 
again  returned  before  the  grand  jury  and 
refused  to  answer  certain  questions.  Judge 
CiiuUano  ordered  \\\m  to  answer  the  ques- 
tions, including  the  five  questions  which 
were  the  basis  for  the  subsequent  contempt 
action.^  When  Bridge  subsequently 
refused  to  answer  the  five  questions  before 
the  grand  jury,  Judge  Giuliano  ordered 
Bridge  to  show  cause  why  he  should  not  be 
adjudged  in  contempt.  The  order  was  made 
returnable  before  Judge  Meanor.  Follow- 
ing a  hearing,  Judge  Meanor  held  that 
Bridge  had  neither  a  constitutional  privi- 
lege nor  a  statutory  privilege  to  refuse  to 
answer  the  questions.  The  judge  entered 
an  order  adjudging  Bridge  to  be  in  con- 
tempt of  court  and  directed  that  he  be  con- 
fined to  the  county  jail  until  he  answered 
the  five  questions  or  until  the  grand  jury 
was  discharged.  This  appeal  followed. 

[1]  We  first  note  that  the  two  princi- 
pal issues  in  this  appeal ,  namely,  (I) 
whether  appellant  waived  his  newspaper- 
man's privilege  accorded  by  Evidence  Rule 
27  (N.J.S.A.  2A:S4A"2l),  and  (2)  whether 
the  First  Amendment  grants  him  the  privi- 
lege of  refusing  to  testify  before  a  grand 
jury,  were  raised  on  his  prior  appeal  (rom 
the  denial  of  the  motion  to  quash  the  sub- 
poena. In  that  appeal  we  held  that  appel- 
lant waived  his  privilege  under  Evidence 
Rule  27  by  disclosing  in  the  news  article 

•  .  Tlie  cjucHtlons  proponiiiled  to  the  witn»?.ss 
wore  ; 

1.  Mr.  Bridge,  would  you  plouse  toll  us 
wlietlier  Mrs.  Reatty  provided  a  tlcs^Tip- 
tion  of  thft  unknown  ninn? 

2.  Did  Mrs.  Boatty  provide  you  with 
specific  acts  of  hnrnssnumt  nnd  tlireat.s 
olher  than  thosft  outlined  in  the  news- 
pnpor  article? 

3.  \Vithiu  the  framework  of  this  r  •*A 
mail  walkod  into  niy  office  anrl  offered  ma 
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the  source  of  his  information  and  that 
compelling  his  appearance  before  the  grand 
jury  did  not  amount  to  an  abridgment  of 
his  rights  under  the  iMrst  Amendment. 
The  issues  having  been  decided  on  the 
merits  in  that  appeal,  the  decision  became 
the  law  of  the  case.  State  v.  Cusick,  116 
M.J.Siipcr.  482,  485,  2S2  A.2d  781  (App. 
Div.1971).  However,  rather  than  dismiss 
the  appeal  on  that  ground,  not  raised  by  ei- 
ther party,  we  prefer  to  decide  the  case  on 
its  merits. 

The  privilege  of  nondisclosure  granted 
to  a  newspapernian  in  this  State  is  set 
forth  in  Evidence  Rule  27  (N.J.S.A. 
2A  :84A-21).  It  reads  as  follows: 

Subject  to  Rule  37,  a  person  engaged 
on,  connected  with,  or  employed  by,  a 
newspaper  has  a  privilege  to  refuse  to 
disclose  the  source,  author,  means,  agen- 
cy or  person  from  or  through  whom  any 
information  published  in  such  newspaper 
was  procured,  obtained,  supplied,  fur- 
nished, or  delivered. 

Evidence  Rule  37  (N.J.S.A.  2A:S4A~29) 
provides  that  "a  person  waives  his  right  or 
privilege  to  refuse  to  disclose  ♦  ♦  *  a 
specified  matter  if  he  *  *  *  without 
coercion  and  with  knowledge  of  his  right 
or  privilege,  made  disclosure  of  any  part 
of  the  privileged  matter  *  * 

[2]  Appellant  first  argues  that  the  term 
"source"  in  Evidence  Rule  27  protects  both 
the  identity  of  the  informant  as  well  as 
that  part  of  the  informant's  statement 
which  was  not  published  and  that  his  dis- 
closure of  the  identity  of  the  informant 
does  not  constitute  a  waiver  of  his  right  of 
nondisclosure  of  the  unpublished  informa- 

.■JIO.OOO  if  t  would  vote  for  'their'  choice 
for  executive  director,'*  did  Mrs.  Bojit- 
ty  indii.'ate  who  their  choice  for  exoeutive 
director  was? 

4.  Mr.  Briflpe,  in  adilition  to  that  which 
is  contained  ia  the  nrtirU*,  what  else  did 
iMrs.  Bentty  ,say?  Did  she  say  it  was  n 
taU  ujaii,  a  white  man,  n  blafk  man.  a 
lieavy  mail,  a  short  man? 
n.  Mr.  Bridjje,  did  Mrs.  Beatty  indicate 
when,  in  fact,  the  bribe  offer  took  place? 
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tion.  VVc  conclude  thnt  the  argument  lacks 
substance.  Evidence  Ku]c  37  clearly  states 
that  a  person  waives  his  privileg^e  of  non- 
disclosure if  he  "made  tlisclosure  of  any 
part  of  the  privileged  mailer."  Cf.  In  rc 
Murtha,  115  N.J. Super.  380,  3S7-3SS.  279 
A.2d  SB9  (App.Div.l97l),  ccrtif.  den.  59 
N.J.  239.  281  A.2d  278  (1971).  Here  ap- 
pellant disclosed  in  the  newspaper  article 
that  Mrs.  Beatty  was  the  so^ircc  of  his  in- 
formation and  also  disclosed  at  least  part 
of  the  information  given  him  by  Mrs. 
Beatty.  We  are  satisfied  and  hold  that  ap- 
pellant waived  his  newspaperman's  privi- 
lege and  can  be  compelled  to  testify  before 
the  grand  jury  like  any  other  person. 

[3]  We  find  no  merit  .in  appellant's 
contention  that  Evidence  Rule  37  (N.J.S.A. 
2A  ;84A-29)    is    unconstitutionally  vague. 

[4,5]  We  turn  next  to  the  question  of 
whether  appellant  was  privileged  under  the 
First  Amendment  to  refuse  to  answer  the 
five  questions  posed  to  him  before  the 
grand  jury.  In  ruling  that  Bridge  was  not 
so  privileged  Judge  Meanor  relied  on 
Branzburg  v.  Hayes,  408  U.S.  665,  92  S.Ct. 
2646,  33  L.Ed.2d  626  (1972).  We  are  in 
full  accord  with  Judge  Meanor's  ruling. 
In  Branzhurg  the  court  laid  down  a  broad 
rule  tliat  the  First  Amendment  accords  a 
newspaperman  no  privilege  against  appear- 
ing before  a  grand  jury  and  answering 
questions  as  to  either  the  identity  of  his 
news  sources  or  information  Avhich  he  has 
received  in  confidence.  The  court  specifi- 
cally stated,  "We  are  asked  to  create  an- 
other [privilege]  by  interpreting  the  First 
Amendment  to  grant  newsmen  a  testimoni- 
al privilege  that  other  citizens  do  not  en- 
joy. This  we  decline  to  do."  (At  690.  92 
S.Ct.  at  2660,  33  L.Ed.2d  at  644). 

Appellant  contends  that  if  a  reporter  is 
required  to  testify  before  a  grand  jury 
concerning  unpublished  information  re- 
ceived from  a  public  official,  such  as  Mrs. 
Beatty,  then  "government"  will  have  an  ef- 
fective tool  to  prevent  its  wrongdoings 
from  being  brought  to  the  attention  of  the 
public;  that  not  only  must  the  identity  of  a 


public  employee  be  protected  hut  all  unpub- 
lished in  format  ion  rectjived  from  the  public 
employee  as  well.  He  bases  his  argumctit 
on  the  dissenting  opinions  filed  in  JSnittz- 
bur  (J.  We  cannot  agree  with  appellant's 
argument.  A  reading  of  the  majority 
opinion  in  BY(\nzbn)>^  indicates  th.'\t  the 
court  there  considered  a  similar  nrgnmeiit 
and  refused  to  accept  it.  See  40S  U.S.  at 
692-698,  92  S.Ct,  at  2662-2664,  33  L.Ed.2d 
at  646-648.  The  court  stated  : 

Accepting  the  fact,  however,  that  an 
undetermined  number  of  informants  not 
theni.selves  implicated  in  crime  will  nev- 
ertheless, for  whatever  reason,  refuse  to 
talk  to  newsmen  if  they  fear  identifica- 
tion by  a  reporter  in  an  official  investi- 
gation, we  cannot  accept  the  argument 
that  the  public  interest  in  possible  future 
news  about  crime  from  undisclosed,  im- 
verified  sources  must  take  precedence 
over  the  public  interest  in  pursuing  and 
prosecuting  those  crimes  reported  to  the 
press  by  informants  and  in  thus  deter- 
ring the  commission  of  such  crimes  in 
the  future.  (At  695,  92  S.Ct.  at  2663,  33 
L.Ed.2d  at  647-648). 

Appellant  also  contends  that  a  majority 
of  the  justices  in  Branzhurg  held  that  soci- 
ety's interest  in  being  informed,  which  re- 
quires a  free  flow  of  information,  must  be 
weighed  against  the  State's  interest  in  ob- 
taining information  relevant  to  the  investi- 
gation of  a  particular  crime.  He  alleges 
that  the  'five  questions  which  he  refused  to 
answer  are  so  lacking  in  relevance  antl 
need  that  no  matter  upon  whom  the  burden 
of  proof  is  placed  in  balancing  of  the  is- 
sues, it  is  clear  that  his  rights  as  a  reporter 
outweigh  any  right  of  the  State.  We  do 
not  read  the  majority  opinion  in  Branz- 
hurg as  requiring  a  balancing  of  the  inter- 
ests test  to  determine  when  a  reporter 
should  be  compelled  to  testify.  Quite  to 
the  contrary,  Justice  White  in  the  majority 
opinion  rejects  such  a  contention,  408  l-'.S. 
at  698-709,  92  S.Ct.  at  2665-2670,  33  L.Ed. 
2d  at  650-655, 

Moreover,  we  -agree  Nvith  Jndge  Meanor 
thnt    the    five    questions    which  Bridge 
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refused  to  answer  were  relevant  to  the  in- 
quiry being  conducted  l^y  the.  grand  jury  to 
determine  \vhelher  an  offer  to  bribe  a 
housing  commissioner,  in  violation  of  N'.J. 
S.A.  2A:93~6,  had  been  made. 

[6]  It  is  also  argued  that  since  the 
court  in  Branzbtirci  stated  that  it  was  pow- 
erless to  erect  any  bar  to  state  courts 
construing  tlieir  own  constitutions  so  as  to 
recognize  a  newspaperman's  privilege,  ei- 
ther qualified  or  absolute,  we  should  con- 
strue NJ. Const.,  Art.  I,  par.  6  to  include 
an  absolute  or  qualified  privilege  for  news- 
papermen for  the  reasons  expressed  in  the 
dissenting  opinions  filed  in  Branzbnrg. 
Xo  decisions  of  our  courts  are  cited  in 
support  of  this  proposition.  The  only  priv- 
ilege from  nondisclosure  by  a  newspaper- 
man in  this  State  is  s^*"  forth  in  Evidence 
Rule  27,  enacted  by  the  Legislature  in  1960 
(N.J.S.A.  2A:84A«-21).  •  We  are  satisfied 
that  the  granting  of  such  privileges  is  a 
matter  for  the  Legislature  and  not  for  the 
courts. 

[7]  Finally,  appellant  argues  that  Judge 
Meanor  lacked  jurisdiction  to  enter  the  or- 
der under  review  because  the  sole  issue  on 
the  return  of  the  order  to  show  cause  was 
whether  appellant  was  guilty  of  criminal 
contempt.  He  contends  that  a  proceeding 
to  compel  him  to  answer  the  questions  or 
be  committed  until  he  did  so,  brought  pur- 
suant to  R.  1:10-5,  could  only  be  heard  and 
determined  by  Judge  Giuliano  who  issued 
the  order  to  show  cause. 

We  find  no  merit  in  appellant's  conten- 
tions. The  record  indicates  that  the  State 
did  not  seek  to  punish  appellant  for  crimi- 
nal contempt  in  a  proceeding  under  R. 
1:10-2  but  to  compel  compliance  with  the 
order  to  answer  the  questions  propounded 
before  the  grand  jury.  Such  a  proceeding 
has  been  held  to  constitute  civil  contempt, 
ShiUitani  v.  United  States,  3S4  U.S.  364,  86 
S.Ct.  1531,  16  L.Ed.2d  622  (1966),  and  is 
provided  for  under  R.  1  :lO-5.  See  also  In 
re  Contempt  of  Carton,  4S  N.J.  9,  222  A.2d 
92  (1966),  where  the  court  stated,  "Con- 
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fiiiement  terminable  upon  defendant's  com- 
pliance is  usually  the  hallmark  of  a  civil 
proceeding."  (at  23,  222  A.2d  at  100.). 

We  do  not  read  R,  1:10-5  to  provide 
that  the  judge  who  issued  the  order  to 
show  cause  alone  has  power  to  hear  and 
determine  the  issues  raised  in  such  a  pro- 
ceeding. As  assignment  judge.  Judge  Giu- 
liano could  properly  assign  the  matter  to 
another  judge. 

We  have  carefully  considered  the  points 
raised  in  the  brief  filed  by  the  amicus  cur- 
iae, all  of  which  support  appellant's  conten- 
tions. We  find  none  of  the  points  to  be 
persuasive. 

The  order  under  review  is  affirmed. 
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ICiv.  No.  38961.  Second  Dist.,  Div.  One.  Dec.  17,  1971.] 
WILLIAM  T.  FARR,  PetiU'oner,  v. 

THE  SUPERIOR  COURT  OF  LOS  ANGELES  COUNTY,  Respondent; 
THE  PEOPLE,  Real  Party  in  Interest. 


Summary 

By  petition  for  writ  of  review  in  the  Court  of  Appeal,  an  ex-newspaper- 
man ch:illenged  the  propriety  of  a  contempt  order  entered  against  him  by 
the  trial  judge  in  a  mass  murder  trial.  The  judge  had  made  an  Order  rc 
Publicity,  restricting  news  releases  by  counsel,  court  employees,  attaches 
and  witnesses.  Under  petitioner's  by-line,  a  local  newspaper  report  was 
published  relating  some  particularly  gory  and  prejudicial  material  con- 
tained in  a  prospective  prosecution  witness'  statement,  copies  of  whicli, 
in  advance,  of  her  testimony  in  court,  had  been  circulated  by  the  district 
attorney's  office  to  prosecuting  counsel,  defense  counsel,  and  the  court. 
The  only  other  persons  that  could  properly  have  had  access  to  them  were 
the  attaches  and  the  employees  of  the  district  attorney's  office.  Much  of 
the  material  in  the  statement  was  ruled  to  be  inadmissible  at  the  murder 
trial.  Petitioner  stated  that,  on  discovering  the  existence  of  this  statement, 
he  had  solicited  and  received  three  copies  from  the  forbidden  sources, 
including  two  of  the  six  attorneys  of  record,  but  at  an  investigative  hearing 
following  entry  of  judgments  of  conviction  in  the  capital  cases,  all  six 
counsel  denied  that  they  were  the  source  of  the  leak,  and  the-  contempt 
was  based  on  petitioner's  refusal  to  identify  them  by  name.  The  Court  of 
Appeal  affirmed  the  order.  Noting  that  a  trial  court  retains  the  power  to 
punish  for  contempt  occurring  in  an  action  even  though  the  principal 
action  itself  has  terminated,  the  court  held  that  retention  of  jurisdiction 
was  vital  in  the  instant  case  to  perfect  the  record  on  appeal  in  the  capital 
cases,  especially  in  view  of  the  possibility  that  it  was  the  prosecution  team 
that  had  leaked  the  statement,  proof  of  which,  in  combination  with  peti- 
tioner's resignation  from  tlie  newspaper  and  acceptance  of  the  position  of 
press  secretary  to  the  prosecutor  himself,  would  have  raised  inferences 
likely  to  require  further  examination.  Furthermore,  petitioner  wa.s  not 
protected  by  Evid.  Code,  §  1070,  providing  immunity  from  contempt  for 
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a  rcfxuter  who  refuses  la  disclose  llie  Miurcc  of  ;iny  information  procured 
for  publication  and  published  in  a  newspaper;  to  construe  the  statute  an 
granting  immunity  to  petitioner  under  such  circumstances  would  be  to 
countenance  an  unconstitutional  interference  by  the  legislative  branch 
with  an  inherent  and  vital  power  of  the  court  to  control  its  own  proceed- 
ings and  discipline  its  own  officers.  Nor  was  petitioner  protected  by  the 
First  Amendment's  guaranty  of  the  freedom  of  the  press;  the  public  in- 
terest in  insuring  a  fair  trial  by  temporarily  denying  the  news  media  the 
u:;e  of  such  prejudicial  material  outweighed  the  inquiry's  potential  inhibi- 
tion upon  the  free  fiow  of  information.  (Opinion  by  Thompson,  with 
\Vo(xJ.  P.  J.,  and  Lillic,  J.,  concurring.) 


IIEAIKNOTES 

Classified  to  McKinney's  Digest 

(la,  lb)  Contempt  §  35 — Jurisdiction — Superior  Court — Post-trial  Inquiry 
Into  News  Restriction  Violation  in  Mass  Murder  Trial* — Automatic 
appeals  to  the  Supreme  Court  of  defendants*  convictions  in  a  mass 
murder  trial  did  not  deprive  the  trial  court  of  jurisdiction  to  conduct 
a  hearing,  to  require  the  attendance  of  witnesses,  and  to  compel  their 
testimony,  to  determine  whether  its  Order  re  Publicity,  restricting 
news  releases  by  counsel,  court  employees,  attaches,  and  witnesses, 
had  been  violated  by  a  newspaper  report  (whose  contents  were  stated 
by  its  author  to  have  emanated  from  such  sources)  relating  some 
particulariy  gory  and  prejudicial  material  contained  in  a  prospective 
prosecution  witness*  statement,  copies  of  which,  in  advance  of  her 
testimony  in  court,  had  been  circulated  by  the  district  attorney's 
office  to  projjecuting  counsel,  defense  counsel,  and  the  court  Reten- 
tion of  such  jurisdiction  by  the  trial  court  was  rendered  particulariy 
vital  by  the  possibility  that  it  was  the  prosecution  team  that  had 
leaked  the  statement,  proof  of  which,  in  combination  with  the  news 
rcporter*s  resignation  from  the  newspaper  and  acceptance  of  the 
position  of  press  secretary  to  the  prosecutor  himself,  would  have 
raised  inferences  likely  to  require  examination  during  the  hearings 
on  the  automatic  appeals  in  the  capital  cases. 

(2)  Contempt  §  35 — Jurisdiction — Superior  Courts — Inquiry  After  Ter- 
mination of  Principal  Action,  —  A  trial  court  retains  the  power  to 
punish  for  contempt  occurring  in  an  action  even  though  the  principal 
action  itself  has  terminated. 
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(3u«  3h)  Contempt  ^  30.5 — Acts  Ccinstituting  Contempt — Disobedience  of 
Court  Order — Refasul  to  Testify — Nov  Media  Sources. — Evid.  Code, 
J  1070,  providing  immunity  from  contempt  for  a  reporter  who  refuses 
to  disclose  the  source  of  any  information  procured  for  publication 
and  published  in  a  newspaper,  did  not  protect  the  author  of  a  news- 
paper report  that  (apparently  in  violation  of  an  Order  re  Publicity 
issued  by  the  trial  court  in  a  mass  murder  trial  to  restrict  news  releases 
by  counsel,  court  employees,  attaches,  and  witnesses)  related  some 
particularly  gory  and  prejudicial  material  contained  in  a  prospective 
prosecution  witness*  statem:nt,  copies  of  which,  in  advance  of  her 
testimony  in  court,  had  been  circulated  by  the  district  attorney  s  oftice 
to  prosecuting  counsel,  defense  counsel,  and  the  court,  and  much  of 
which  was  excluded  from  evidence  at  the  trial.  Although  the  author 
stated  that  he  had  solicited  and  received  three  copies  of  such  state- 
ments from  the  forbidden  sources,  including  two  of  the  six  attorneys 
of  record,  he  refused  to  identify  them  by  name,  and  all  six  counsel 
denied  that  they  were  the  source  of  the  leak;  to  construe  the  statute 
as  granting  immunity  to  the  author  under  such  circumstances  would  be 
to  countenance  an  unconstitutional  interference  by  the  legislative 
branch  with  an  inherent  and  vital  power  of  the  court  to  control  its 
own  proceedings  and  discipline  its  own  officers. 

(Publication  or  broadcast,  during  course  of  trial,  of  matter  preju- 
dicial to  criminal  defendant,  as  contempt,  note,  33  A.L.RJd  1116. 
See  also  CaI.Jur*2dy  Contempt,  §  18;  AmJur.2d,  Contempt,  §55 
ct  seq.] 

(4)  Contempt  §  6  ~  Statutory  Provisions  —  Power  of  Legislature* — The 
power  of  contempt  possessed  by  the  courts  is  inherent  in  their  consti- 
tutional status.  While  the  Legislature  can  impose  reasonable  restric- 
tions upon  the  exercise  of  that  power  or  the  procedures  by  which  it 
may  be  exercised,  it  cannot  declare  that  certain  acts  shall  not  consti- 
tute a  contempt. 

(5a,  5b)  Constitutional  Law  §  116(5) — Freedom  ol  Expression — Interfer- 
cnce  With  Justice;  Punishment  for  Contempt. — ^The  freedom  of  the 
press  guaranteed  by  the  First  Amendment  did  not  preclude  the  trial 
court  in  a  mass  murder  prosecution  from  conducting  a  post-trial 
inquiry  into  the  sources  of  a  newspaperman's  by-lined  report  that, 
apparently  in  violation  of  the  trial  court's  Order  re  Publicity,  related 
some  particularly  gory  and  prejudicial  material  contained  in  a  pro- 
spective prosecution  witness*  statement,  copies  of  which,  in  advance 
of  her  testimony  in  court,  had  been  circulated  by  the  district  attorney's 
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office  only  to  prosecuting  counsel,  defense  counsel,  and  the  court.  The 
public  interest  in  insuring  a  fair  trial  by  temporarily  denying  the 
news  media  the  use  of  such  prejudicial  material — much  of  which  was 
excluded  from  evidence  at  the  trial— outv/eighed  the  inquiry's  poten- 
tial inhibition  upon  the  free  flow  of  information. 

(6)  Comtitutional  Law  §  116(3) — ^Freedom  ol  Expression — ^Limitation  on 
Right. — Freedom  of  the  press,  guaranteed  by  the  First  Amendment 
to  insure  the  unimpeded  flow  of  information  indispensable  to  the 
existence  of  a  democratic  society,  is  not  absolute.  It  is  limited  by  nar- 
row compelling  exceptions;  for  example,  the  public  interest  in  fair 
trial  is  so  compelling  as  to  require  that  in  appropriate  situations  the 
public  temporarily  be  denied  access  to  prejudicial  publicity  emanating 
from  court  controllable  sources. 


Counsel  • 

Cooper  &  Nelson  and  Grant  B.  Cooper  for  Petitioner. 

Robert  C.  Lobdell.  Gibson,  Dunn  &  Crutcher,  Robert  S.  Warren.  Dean 
Lesher,  George  R.  Johnson,  Flint  &  Mac  Kay,  Edward  L.  Compton,  Edwin 
Freston,  Jack  B.  Purcell,  William  Whitsett,  McCutchen,  Black,  Verleger  Sc 
Shea,  Howard  J.  Privett,  Bodle,  Fogel,  Julber  &  Reinhardt,  George  E. 
Bodle,  Daniel  Fogel,  Stephen  Reinhardt,  and  Earl  Klein  as  Amici  Curiae 
on  behalf  of  Petitioner. 

John  D.  Maharg,  County  Counsel/ and  William  F.  Stewart,  Deputy  County 
Counsel,  for  Respondent. 

No  appearance  for  Real  Party  in  Interest. 


Opinion 

THOMPSON,  J  This  is  a  petition  for  writ  of  review  of  an  order  of 

respondent  court  adjudging  petitioner  Farr  to  be  in  contempt  for  failing 
to  answer  questions  put  to  him.  We  conclude  that  the  trial  court  properly 
found  petitioner  to  be  in  contempt  of  court. 

The  matter  at  bench  is  an  outgrowth  of  the  trial  of  Charles  Manson  and 
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his  codcfenclants  for  two  sets  of  multiple  murders.  The  crimes  themselves 
and  the  ensuing  trial  were  the  subjects  of  much  sensational  notoriety. 
12arly  in  the  proceedings  the  superior  court  entered  an  Order  re  Publicity. 
That  order  prohibited  any  attorney,  court  employee,  attache,  or  witness 
from  releasing  for  public  dissemination  the  content  or  nature  of  any  testi- 
mony that  might  be  given  at  trial  or  any  evidence  the  admissibility  of  which 
might  have  to  be  determined  by  the  court.  The  order  became  effective 
December  10,  1969,  and  remained  in  effect  throughout  the  trial. 

On  October  5,  1970,  during  the  course  of  the  trial,  Stephen  R.  Kay, 
one  of  the  , deputy  district  attorneys  assigned  to  the  prosecution  of  the 
Manson  case,  obtained  a  written  statement  from  Mrs.  Virginia  Graham, 
a  potential  witness.  The  statement  recites  that  Susan  Atkins,  a  codefendant 
in  the  murder  prosecution,  had  confessed  the  crimes  to  Mrs.  Graham  in 
lurid  detail  and  implicated  Manson.  It  states  that  the  defendants  planned 
after  the  murders  to  cross  the  country  by  bus  and  in  the  course  of  their 
travels  to  murder  people  at  random.  Miss  Atkins  purportedly  told  Mrs. 
Graham  that  she  and  her  codefendants  had  planned  to  murder  a  series  of 
show  business  personalities  each  in  a  particularly  vicious  and  bizarre 
manner.  Included  in  me  list  of  intended  victims  were  Elizabeth  Taylor 
whose  eyes  were  to  be  removed  and  mailed  to  an  ex-husbaud,  Richard 
Burton  who  was  to  be  castrated,  Frank  Sinatra  who  was  to  be  skinned  ■ 
alive  while  hanging  from  a  meat  hook,  and  Tom  Jones  whose  throat  was  to 
be  cut  while  he  was  engaged  in  an  act  of  sexual  intercourse  with  Miss 
Atkins  at  knife  point  if  necessary.  Steve  McQueen  was  also  mentioned  as 
a  potential  victim.' 

Copies  of  the  Virginia  Graham  statement  were  prepared  by  the  prose- 
cution and  at  the  court's  instruction  were  delivered  one  to  each  attorney 
then  appearing  for  the  defense  arid  one  to  the  trial  court.  No  other  copies 
of  the  statement  were  released.  The  statement  was  edited  to  exclude  in- 
admissible matter  in  preparation  for  Mrs.  Graham's  testimony.  In  October 
1970,  petitioner  Farr  was  a  reporter  for  the  Los  Angeles  Herald  Examiner,- 
a  daily  newspaper.  He  learned  of  the  Graham  statement.  Although  aware 
of  the  content  of  the  December  10, '1969,  Order  re  Publicity  he  contacted 
three  persons  subject  to  the  court  order  seeking  a  copy  of  the  statement. 
Farr  told  his  potential  sources  of  the  statement  that  he  would  keep  confi- 
dential the  identity  of  the  source.  He  received  two  copies  of  the  statement 
w/n  October  7,  each  from  an  attorney  of  record  in  the  murder  trial  and 
one  copy  on  the  morning  of  October  8  from  a  person  subjiJct  to  the  Order 
re  Publicity  who  may  or  may  not  have  been  an  attorney  of  record. 

On  October  8,  1970,  Robert  Steinberg,  an  attorney  representing  Mrs. 
Graham,  told  the  trial  court  that  it  had  come  to  his  attention  **that  one 
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of  the  defense  lawyers**  had  released  the  Graham  statement  to  Farr.  At  an 
'in-chambers  hearing,  Judge  Older,  presiding  over  the  Manson  trial,  asked 
Farr  if  the  Herald  Examiner  intended  to  print  a  story  based  upon  the 
.statement.  He  also  sought  the  identity  of  the  persons  who  had  given  a 
copy  to  Farr.  While  informing  the  court  that  he  had  copies  of  the  Graham 
statement,  Farr  refused  to  disclose  the  sources  of  it,  asserting  the  immunity 
from  contempt  granted  lo  newspapermen  by  Evidence  Code  section  1070. 
On  October  9,  Farr's  story  bearing  his  by-line  and  headlined  *'Liz,  Sinatra 
on  Slay  List — Tate  Witness"  appeared  in  the  Herald  Examiner.  The 
story  repeated  the  sensational,  gory  details  of  planned  murders  contained 
in  the  Graham  statement  as  well  as  material  in  the  statements  implicating 
Manson  in  the  murders  already  committed.  Mrs.  Graham  testified  in  the 
Manson  trial  on  October  10.  Much  of  the  matter  contained  in  the  state- 
ment given  by  her  to  Kay  and  printed  in  the  Herald  Examiner  .story  was 
not  permitted  in  evidence. 

Manson,  Miss  Atkins,  and  their  codefendants  were  found  guilty  of  the 
counts  of  murder  charged  against  them  and  were  sentenced  to  death.  An 
automatic  appeal  to  the  Supreme  Court  is  now  pending.  After  judgment 
in  the  Manson  case  the  trial  court,  on  May  19,  1971,  convened  a  hearing 
to  determine  the  source  of  the  Herald  Examiner  story  recounting  the 
Graham  statement.  At  the  outset,  the  trial  court  announced  that  the 
purpose  of  its  hearing  was  to  determine  whether  there  had  been  a  violation 
of  its  Order  re  Publicity  which  had  jeopardized  a  fair  trial  for  the  de- 
fendants-in  the  Manson  case. 

By  May  19,  Farr  had  terminated  his  position  with  the  Herald  Examiner 
and  accepted  employment  as  press  secretary  to  the  Los  Angeles  District 
Attorney,  the  prosecutor  in  the  Manson  trial.  Farr  was  called  as  the  first 
witness  at  the  hearing.  He  stated  that  with  knowledge  of  the  order  prohibit- 
ing the  disclosure  he  had  obtained  copies  of  the  Graham  statement  from 
two  of  the  attorneys  of  record  in  the  Manson  trial  and  identified  the  mem- 
bers of  the  group  to  which  those  two  belonged  as  Mr.  Bugliosi,  Mr.  Musich, 
and  Mr.  Kay,  all  deputy  district  attorneys,  and  Mr.  Kanarek,  Mr.  Shinn, 
and  Mr.  Fitzgerald,  counsel  for  various  of  the  defendants.^  Having  re- 
ceived that  information,,  the  trial  court  recessed  the  hearing  to.  permit 
interrogation  of  the  attorneys  designated  by  Farr. 

Messrs.  Bugliosi,  Musich,  Kay,  Kanarek,  Shinn,  and  Fitzgerald  were 
subpenaed.  Each  testified  under  oath  in  effect  denying  that  he  had  directly 
or  indirectly  furnished  the  Graham  .statement  to  Farr.  Members  of  the 


M^onald  Hughes,  counsel  for  one  of  the  defendants  in  the  Manson  trial  died 
during  the  trial.  Farr  acknowledged  that  Mr.  Hughes  was  not  a  source  of  the  Graham 
statement. 
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prosecutorial  team  strongly  intimated  that  the  statements  must  have  come 
from  one  or  more  of  defense  counsel.  The  attorneys  for  the  defense  inti- 
mated with  equal  strength  that  the  source  was  the  prosecution.  The  trial 
court  again  recessed  the  hearing  to  permit  further  questioning  of  Farr. 

The  hearing  resumed,  and  a  series  of  questions  was  asked  of  Farr.  He 
acknowledeged  that  he  had  obtained  three  copies  of  the  Graham  statement, 
two  from  attorneys  of  record,  members  of  the  previously  identified  group 
of  six,  and  one  from  a  person  subject  to  the  court  order  but  whom  Farr 
refused  to  disclose  as  either  included  or  excluded  from  the  group  of  six. 
He  refused  to  answer  a  series  of  questions  asking  the  identity  of  the  persons 
who  had  furnished  the  Graham  statement  to  him  including  specific  interro- 
gation naming  each  lawyer  in  the  group  of  six  previously  disclosed.  Farr 
similarly  refused  to  answer  questions  seeking  to  ascertain  the  places  where 
he  had  obtained  the  copies  of  the  statements,  the  attorneys  of  record  ap- 
proached by  him  to  obtain  the  statement  and  to  whom  he  had  given  a 
promise  of  confidentiality  of  source,  a  question  asking  whether  a  source 
of  the  statement  was  an  associate  of  an  attorney  of  record,  and  a  question 
asking  whether  a  copy  of  the  statement  had  been  obtained  from  the  office 
of  the  district  attorney.  Farr  justified  his  refusal  to  answer  by  reference  to 
Evidence  Code  section  1070.  In  each  instance  of  a  refusal  to  answer  the 
court  ordered  an  answer  on  penalty  of  contempt.  After  a  further  refusal 
the  court  held  Farr  to  be  in  direct  contempt.  It  ordered  him  incarcerated 
in  the  county  jail  until  he  answered  the  questions  but  stayed  its  "order  to 
permit  Farr  to  pursue  this  writ  of  review. 

In  this  proceeding,  petitioner  Farr  contends:  (I)  the  judgments  of  guilt 
entered  in  the  Manson  trial  and  automatic  appeal  of  those  judgments  to 
the  Supreme  Court  deprived  the  trial  court  of  jurisdiction  over  the  trial  so 
as  to  render  it  powerless  after  judgment  to  conduct  a  hearing  into  the 
circumstances  of  the  purported  breach  of  the  Order  re  Publicity;  (2)  peti- 
tioner Farr  is  granted  immunity  from  punishment  for  contempt  by  Evidence 
Code  section  1070  because  he  was  a  "new.spaperman"  when  he  solicited 
and  received  the  Graham  statements  although  he  was  no  longer  a  "news- 
paperman" at  the  time  of  the  hearing;  and  (3)  the  sources  of  the  Graham; 
statements  are  protected  from  disclosure  by  a  First  Amendment  privilege. 
Amici  curiae  who  have  filed  briefs  in  support  of  petitioner's  po.sition  con- 
tend, in  addition,  that  the  Order  re  Publicity  is  void  because  it  constitutes 
an  unconstitutional  restriction  upon  freedom  of  the  press.  We  conclude 
that  the  judgment  of  contempt  is  valid. 

Jurisdiction  of  Trial  Court 

(la)    Petitioner  contends  that  the  trial  court  was  without  jurisdiction 
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to  proceed  with  its  inquiry  into  possible  violations  of  its  Order  re  Publicity. 
He  argues  that  the  trial  of  the  Manson  matter  had  ended  before  the  inquiry 
commenced  and  concludes  that  by  reason  of  the  end  of  the  principal  Action 
the  court,  if  it  desired  to  institute  punishment  for  contempt  of  an  order 
made  in  the  course  of  the  trial,  was  limited  to  referring  the  matter  to  the 
cit>^  attbmey  for  appropriate  action. 

A  contention  identical  with  that  made  by  petitioner  here  has  been  made 
to  the  Court  of  Appeal  in  an  earlier  case  and  rejected  by  it.  There  a  dis- 
satisfied litigant  had  accused  the  court  reporter  of  tampering  with  the 
record  and  one  of  the  counsel  in  the  case  with  unethical  solicitation  of 
litigation.  The  trial  out  of  which  the  complaint  arose  had  been  terminated 
by  a  voluntary  dismissal.  The  trial  court  nevertheless  conducted  a  hearing 
to  determine  the  validity  of  the  charges.  Two  witnesses  called  at  the  hear- 
ing refused  to  testify  and  were  held  in  contempt.  On  review  of  the  contempt 
adjudication  the  witnesses  contended  that  jurisdiction  of  the  trial  court 
over  the  principal  action  having  terminated,  it  no  longer  could  proceed 
with  the  hearing  on  the  allegations  of  misconduct  by  the  reporter  and 
counsel.  They  argued  that  the  sole  remedy  lay  in  a  criminal  contempt 
•prosecution  instituted  by  the  district  attorney.  The  Court  of  Appeal  rejected 
the  contention  holding  that  the  trial  court  had  power  to  proceed  and  that 
the  witnesses  were  in  contempt  of  the  court  for  refusing  to  answer  questions 
put  to  them  in  the  course  of  the  hearing.  It  said:  "It  may  be  conceded  that 
if  an  unverified  complaint  were  presented  against  a  person  who  had  no 
connection  with  the  court  or  with  any  adjourned  or  pending  proceeding 
before  it  the  judge  might  be  warranted  in  declining  to  file  and  consider  it.' 
Ordinarily,  complaints  charging  crime  are  filed  in  a  justice  or  municipal 
court.  .  .  .  However,  the  same  does  not  hold  true  as  to  a  court  reporter, 
who  is.  an  adjunct  of  the  court.  .  .  .  Neither  does  it  apply  to  counsel  who 
have  conducted  a  trial  or  other  hearing  before  the  superior  court.  And  the 
court's  power  does  not  end  with  the  right  to  control  *its  ministerial  officers 
and  all  other  persons  in  any  manner  connected  with  a  judicial  proceeding,' 
but  also  in  furtherance  of  justice  it  may  'compel  the  attendance  of  persons 
to  testify  in  an  action  or  proceeding  pending  therein.'  "  {Whitlow  v.  Supe- 
rior Court,  87Cal.App.2d  175,  182[196P.2d  590];  hear,  den.)  (2)  Our 
Supreme  Court  has  recently  cited  Whitlow  with  approval  in  a  decision  up- 
holding the  proposition  that  a  trial  court  retains  the  power  to  punish  for 
contempt  occurring  in  an  action  although  the  principal  action  itself  has 
terminated.  (Morelli  v.  Superior  Court,  1  Cal.3d  328,  332  [82  Cal.Rptr. 
375,  461  P.2d  655].) 

(lb)  In  the  case  at  bench  the  trial  court  was  faced  with  information 
that  two  of  the  six  trial  counsel  who  had  conducted  a  case  before  it  were 
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guilty  of  serious  misconduct.  It  was  both  empowered  and  duty  bound  to 
inquire  into  the  validity  of  the  information.  Significantly,  in  the  early 
stages  of  its  inquiry  it  became  apparent  that  the  prosecution  in  the  princi- 
pal case,  was  asserting  the  position  that  the  Graham  statements  had  been 
given  to  Farr  by  defense  counsel  while  the  attorneys  for  the  defense  implied 
equally  that  the  statements  had  emanated  from  the  prosecution.  Judge 
Older  could  not,  if  he  recognized  his  duty  as  a  judicial  officer,  blind  him- 
self to  the  likely  possibility  that  the  question  of  prejudicial  publicity  would 
be  an  issue  on  appeal  of  the  principal  case.  Rather,  he  was  required  to  do 
as  he  did — risk  the  disapproval  of  the  powerful  press  and  mass  electronic 
communication  media  to  ascertain  at  an  early  date  facts  which  could 
assist  the  resolution  of  that  issue  on  appeal  and  determine  the  complicity 
of  the  officers  of  his  court  in  violations  of  an  order  which  would  have 
prevented  the  issue  from  arising.  If  the  members  of  the  prosecution  team ' 
leaked  the  Graham  statements  to  Farr  the  issue  of  the  prejudicial  nature  • 
of  those  statements  may  merit  serious  consideration  on  appeal.  (Sheppard 
V.  Maxwell,  384  U.S.  333,  360-361  [16  L.Ed.2d  600,  618-619,  86  S.Ct. 
1507];  People  v.  Brommel,  56  Cal.2d  629  [15  Cal.Rptr.  909,  364  P.2d, 
845].)  If  the  leak  emanated  from  counsel  for  the  defense  the  situation  is- 
materially  different.  The  necessity  for  inquiry  into  Farr*s  sources  of  the 
statement  is  particularly  acute  in  the  matter  at  bench.  There  is  the  ines- 
capable need  to  dispel  or  confirm  the  inferences  flowing  from  the  tender 
by  the  prosecution  of  an  important  position  to  Farr  shortly  after  the  leak 
and  publication  of  the  sensational  and  inflammatory  story  containing  the 
Graham  statement.  •  -  : 

We  thus  conclude  that  the  inquiry  conducted  by  the  trial  court  was 
necessary  to  its  duty  to  control  its  own  officers,  counsel  appearing  before 
it.  We  conclude,  also,  that  in  the  peculiar  facts  of  the  matter  at  bench  the 
inquiry  was  necessary  to  discharge  the  duty  of  the  trial  court  to  perfect  a 
record  pertaining  to  an  issue  likely  to  arise  on  appeal  and  an  equally 
important  duty  to  protect  the  integrity  of  the  very  process  of  prosecution 
and  defense  of  the  principal  case,  the  Manson  trial  The  necessity  of  the 
inquiry  impels  the  ultimate  conclusion  that  the  trial  court  was  empowered 
to  require  the  attendance  of  witnesses  and  compel  their  testimony  pertinent 
to  the  objects  of  the  hearing. 

Evidence  Code  Section  1070 

(3a)  Petitioner  contends- that  the  adjudication .  of  contempt  must  be 
annulled  because  of  the  immunity  from  contempt  provided  in  Evidence 
Code  section  1070.  That  section  states:  "A  publisher,  editor,  reporter,  or 
other  person  connected  with  or  employed  upon  a  newspaper,  or  by  a  press 
association  or  wire  service,  cannot  be  adjudged  in  contempt  by  a  courts 
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the  Legislature,  or  any  administrative  body,  for  refusing  to  disclose  the 
source  of  any  information  procured  for  publication  and  published  in  a 
newspaper.  Nor  can  a  radio  or  television  news  reporter  or  other  person 
connected  with  or  employed  by  a  radio  or  television  station  be  so  adjudged 
in  contempt  for  refusing  to  disclose  the  source  of  any  information  procured 
for  and  used  for  news  or  news  commentary  purposes  on  radio  or'television." 

Section  1070  read  strictly  does  not  include  petitioner  within  the  scope 
of  its  immunity.  At  the  time  of  the  hearing  at  which  he  refused  to  answer 
questions  he  was  not  a  person  described  in  the  section.  Petitioner  argues 
that  section  1070  must  be  construed  broadly  to  include  within  its  immunity 
a  person  who  occupied  a  described  status  at  the  time  he  acquired  the  in- 
formation whose  source  is  sought  although  he  no  longer  occupies  the 
status  when  disclosure  is  required.  He  contends  that  otherwise  the  under- 
lying purpose  of  the  statute,  the  encouragement  of  free  flow  of  informa- 
tion to  the  public,  will  be  impaired  by  the  reluctance  of  persons  to  com- 
municate with  reporters  because  of  the  possibility  of  the  revelation  of  their 
iderctity  if  the  reporter's  status  changes.  Respondent  counters  with  the 
argument  that  Evidence  Code  section  1070  is  considerably  less  than  an 
all  embracing  effort  to  afd  the  flow  of  information  by  protecting  sources. 
Thus,  respondent  notes  that  the  section,  while  immunizing  persons  con- 
nected with  newspapers,  radio,  and  television  from  contempt  for  failure 
to  reveal  a  source  does  not  protect  persons  connected  with  magazines,  free 
lance  authors,  lecturers,  or  pamphleteers.  {Application  of  Cepeda,  233 
F.Supp.  465, 473;  cf.  Comment,  6  Harv.  Civil  Rights-Civil  Liberties  L.Rev. 
119,130.) 

On  the  narrow  facts  of  the  case  at  bench  we  do  not  reach  the  issue  of 
construction  of  Evidence  Code  section  1070  as  protecting  former  members 
of  the  new.spaper,  radio,  and  television  profession  from  liability  to  the 
sanction  of  contempt.  To  construe  the  statute  as  granting  immunity  to 
petitioner,  Farr,  in  the  face  of  the  facts  here  present  would  be  to  counte- 
nance an  unconstitutional  interference  by  the  legislative  branch  with  an 
inherent  and  vital  power  of  the  court  to  control  its  own  proceedings  and 
officers. 

(4)  The  power  of  contempt  possessed  by  the  courts  is  inherent  in  their 
constitutional  status.  While. the  Legislature  can  impose  reasonable  restric- 
tions upon  the  exercise  of  that  power  or  the  procedures  by  which  it  may 
be  exercised  (In  re  McKinney,  70  Cal.2d  8  [73  Cal.Rptr.  580,  447  P.2d 
972)],  it  "[cannot]  declare  that  certain  acts  shall  not  constitute  a  .  .  . 
contempt."  (In  re  San  Francisco  Chronicle,  1  Cal.2d  630,  635  [36  P.2d 
369].)  Thus,  former  subdivision  13  of  Code  of  Civil  Procedure  section 
1209  which  provided:  "[N]o  speech  or  publication  reflecting  upon  or 
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concerning  any  court  or  any  officer  thereof  shall  be  treated  or  punished  as 
a  contempt  of  court  unless  made  in  the  immediate  presence  of  such  court 
while  in  session  and  in  such  a  manner  as  to  actually  interfere  with  its  pro- 
ceedings" was  held  unconstitutional  by  our  Supreme  Court  as  an  invalid 
legisluive  effort  to  abridge  the  inherent  power  of  the  court.  (In  re  San 
Francisco  Chronicle,  supra) 

(3b)  If  Evidence  Code  section  1070  were  to  be  applied  to  the  matter 
at  bench  to  immunize  petitioner  from  liability,  that  application  would 
violate  the  principle  of  separation  of  powers  established  by  our  Supreme 
Court.  That  application  would  severely  impair  th^  trial  court's  discharge 
of  a  constitutionally  compelled  duty  to  control  its  own  officers.  The  trial 
court  was  enjoined  by  controlling  precedent  of  the  United  States  Supreme 
Court  to  take  reasonable  action  to  protect  the  defendants  in  the  Manson 
case  from  the  effects  of  prejudicial  publicity.  (Sheppard  v.  Maxwell,  384 
U.S.  333  [16  L.Ed.2d  600,  86  S.Ct.  1507].)  It  performed  its  duty  by 
issuing  the  Order  re  Publicity.  By  petitioner's  own  statement  that  order 
was  violated  by  two  attorneys  of  record,  of  a  list  of  six  counsel  in  the  case. 
Those  attorneys  were  officers  of  respondent  court.  By  petitioner's  own 
statement  the  violations  occurred  because  of  his  solicitation.  Respondent 
court  was  both  bound  and  empowered  to  explore  the  violations  of  its  order 
by  its  own  officers.  (JVood  v.  Georgia,  370  U.S.  375,  383  [8  L.Ed.2d  569, 
576,  .82  S.Ct.  1364];-  see  also,  Wright,  "Fair  Trial  and  Free  Press,"  57 
Judicature  3.77,  381;  and  Mosk,  "Free  Press  and  Fair  Trial — Placing  Re- 
sponsibility," 5  Santa  Clara  Lawyer  107,  119;^  Cooper,  "The  Rationale 
for  the  ABA  Recommendations/*  42  Notre  Dame  Lawyer  857.) 

Without  the  ability  to  compel  petitioner  to  reveal  which  of  the  six 
attorney  olfficers  of  the  court  leaked  the  Graham  statement  to  him,  the 
court  is  without  power  to  discipline  the  two  attorneys  who  did  so,  both  for 
their  violations  of  the  court  order  and  for  their  misstatement  to  the  court 
that  they  were  not  the  source  of  the  leak.  Equally  significant  is  the  propo- 
sition that  petitioner  tarred  six  counsel  with  the  same  brush.  Unless  the 
court  compels  him  to  reveal  which  two  of  the  six  violated  their  profes- 
sional obligation,  four  reputations  of  officers  of  the  court  will  remain 
unjustly  impaired. 

We  thus  conclude  that  Evidence  Code  section  1070  cannot  be  applied 


2*'[C]ourls  necessarily  must  possess  the  means  of  punishing  for  contempt  when 
conduct  tends  directly  to  prevent  the  discharge  of  their  functions"  including  "the 
auihority  and  power  ...  to  assure  litigants  a  fair  trial,  ..."  ' 

3**[C]ourts  must  be  prepared  to  deal  firmly  with  lawyers  who  choose  to  conduct 
their  litigation  in  the  forum  of  newspaper  columns  or  television,  instead  of  in  ithe 
courtroom.** 
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to  shield  petitioner  from  contempt  for  failure  to  reveal  the  names  of  the 
two  attorneys  of  record  in  the  Manson  trial  who  furnished  him  with  copies 
of  the  Graham  statement.  A  closer  question  exists  with  respect  to  peti- 
tioner's refusal  to  divulge  the  identity  of  the  third  person,  possibly  not  an 
attorney  of  record  but  svtbject  to  the  Order  re  Publicity'  who  gave  him  a 
copy  of  the  statement.  Here  the  court's  power  to  compel  an  answer  in  the 
face  of  Evidence  Code  section  1070  must  rest  primarily  upon  the  necessity 
of  disclosure  as  a  means  of  enforcement  of  its  obligation  to  prevent  preju- 
dicial publicity  emanating  from  its  attaches  or  the  office  of  the  prosecuting 
attorney.  We  conclude  here,  also,  that  section  1070  if  applied  to  immunize 
petitioner  from  contempt  would  unconstitutionally  interfere  with  the  povvcr 
and  duty  of  the  court.  The  record  is  clear  that  the  only  persons  other  than 
attorneys  of  record  who  had  access  to  the  Graham  statement  and  who 
were  subject  to  the  Order  re  Publicity  were  attaches  of  tlie  court  and 
members  of  the  district  attorney's  office.  The  mandate  of  the  United  States 
Supreme  Court  that  the  trial  court  control  prejudicial  publicity  emanating 
from  such  sources  (S  hep  par  d  v.  Maxwell,  supra,  383  U.S.  333)  can  be 
discharged  only  if  that  court  can  compel  disclosure  of  the  origins  of  such 
publicity."* 

Freedom  of  the  Press 

(5a)  Petitioner  argues  that  the  freedom  of  the  press  guaranteed  by  the 
First  Amendment  to  the  United  States  Constitution  preclude  inquiry  into 
a  reporter's  sources  of  news.  While  existing  decisional  law  does  not  support 
that  position  (see  note,  "Reporters  and  Their  Sources:  The  Constitutional 
Right  to  a  Confidential  Relationship,"  80  Yale  Law  Journal  317,  318,  fn. 
5,  6;  comment,  6  Harv.  Civil  Rights-Civil  Liberties  L.Rev.  119,  120,  fn.  9, 
JO),  the  recent  grant  of  certiorari  by  the  United  States  Supreme  Court  in 
three  cases  indicates  a  substantial  possibility  of  change  in  the  concept  of 
the  scope  of  protection  afforded  by  the  First  Amendment  to  news  sources. 
{Caldwell  v.  United  States,  434  F.2d  1081,  cert,  granted,  sub.  nom. 

United  States  v.  Caldwell.  402  U.S.  942  [29  L.Ed.2d  109,  91  S.Ct.  ]; 

In  re  Pappas  (1971)  Mass.  [266  N.E.2d  297],  cert,  granted  sub. 

nom.  402  U.S.  942  [29  L.Ed.2d  110,  91  S.Ct.  1619];  Branzburg  v.  Pound 
(Ky.  1970)  461  S.W.2d  345,  cert,  granted  sub.  nom.  Branzhurg  v.  Hoyes, 
402  U.S.  942  [29  L.Ed.2d  109,  91  S.Ct.  1616].) 


■♦We  express  no  opinion  on  the  quantum  of  proof  required  to  establish  that  inquiry 
into  a  newsman's  source  is  necessary  to  permit  the  court  to  carry  out  its  duty  lo 
control  its  own  officers  and  to  restrict  persons  subject  to  its  control  from  dissemi- 
nating prejudicial  pretrial  publicity.  Here  petitioner  has  admitted  the  necessnry  facts. 
Neither  do  wc  express  an  opinion  on  the  validity  of  Evidence  Code  section  U)7() 
where  a  possible  source  of  the  newsman's  story  contrary  to  a  Shcppard  order  is  other 
than  an  attorney  of  record,  a  court  attache,  or  ihe  prosecutor's  oflice. 
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The  context  of  the  case  at  bench  precludes  the  necessity  of  awaiting  the 
outcome  of  the  three  cases  now  before  the  United  States  Supreme  Court. 
All  involve  inquiries  into  reporter's  sources  of  information  relevant  to 
prosecution  of  criminal  activity  but  none  involves  questions  seeking  the 
source  of  the  violation  of  a  trial  court  order  designed  to  prevent  prejudicial 
publicity  as  does  the  matter  here.  Existing  United  States  Supreme  Court 
precedent  indicates  that  regardless  of  the  outcome  of  the  three  cases  now 
before  that  tribunal,  no  rule  of  confidentiality  of  source  will  protect  the 
petitioner  in  the  case  at  bench. 

(6)  Freedom  of  the  press  as  guaranteed  by  the  First  Amendment" is  not 
absolute  but  is  limited  by  narrow  compelling  exceptions.  (See  Zemel  v. 
Rusk,  381  U.S.  1,  16-17  [14  L.Ed.2d  179,  189-191,  85  S.Ct.  1271]"; 
Brandenburg  V.  OhiOr  395  U.S.  444.  447  [23  L.Ed.2d  430,  433,  89  S.Ct. 
1827];  Bates  V.  Little  RocK36\  U.S.  516,  524  [4  L.Ed.2d  480,  486,  80 
S.Ct.  412].)  That  freedom  exists  to  insure  the  unimpeded  flow  of  informa- 
tion indispensable  to  the.  existence  of  a  democratic  society.  {Mills  v.  Ala- 
bama,  384  U.S.  214,  218-219  [16  L.Ed.2d  484,  487-488,  86  S.Ct.  1434]; 
note,  "Reporters  and  Their  Sources:  The  Constitutional  Right  to  a  Con- 
fidential Relationship,'*  80  Yale  Law  Journal  317,  324-325.)  Where,  as 
here,  the  impediment  to  the  free  flow  of  information  is  indirect  by  the 
creation  of  a  situation  in  which  press  informants  may  be  inhibited  by  the 
possibility  that  their  identity  will  be  revealed,  the  need  for  disclosure  of 
source  must  be  weighed  to  determine  whether  it  is  so  compelling  as  to 
outbalance  the  vital  interest  in  uninhibited  flow  of  news.  (Note,  "Reporters 
and  Their  Sources:  The  Constitvinonal  Right  to  a  Confidential  Relation- 
ship," 80  Yale  Law  Journal  317,  319-320;  note  and  comment,  "Privileged 
Communications — News  Media,"  46  Oregon  L.Rev.  99,  101;  comment, 
"Silence  Orders — Preserving  Political  Expression  by  Defendants  and  Their 
Lawyt  ;s,"  6  Harv.  Civil  Rights— Civil  Liberties  L.Rev.  595,  597-598; 
comment  "Constitutional  Protection  For  the  Newsman's  Work  Product," 
6  Harv.  Civil  Rights— Civil  Liberties  L.  Rev.  1 19,  135.) 

In  the  matter  at  bench  there  is  an  undeniable  need  for  disclosure  of 
source  if  the  court  is  not  to  be  thwarted  in  its  effort  to  enforce  its  order 
against  prejudicial  publicity  issued  to  comply  with  the  mandate  of  the 
United  States  Supreme  Court  in  Sheppard  v.  Maxwell^  supra^  384  U.S.  333. 
That  same  mandate  declares  that  the  public  interest  in  fair  trial  is  so 
compelling  as  to  both  validate  and  require  that  in  appropriate  situations 
the  public  temporarily  be  denied  access  to  prejudicial  publicity  emanating 
from  court  controllable  sources.  (5b)  Since  the  highest  court  in  the 
United  States  has  ruled  that  prejudicial  material  from  those  sources  may 
properly  be  kept  from  news  m'idia  no  public  purpose  is  frustrated  by  com- 
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pelling  a  newsman  to  reveal  his  source  of  a  violation  of  an  order  such  as 
that  considered  here.  If  disclosure  of  the  source  of  a  violation  may  inhibit 
future  violations,  the  inhibition  serves  the  public  purpose  declared  by  the 
High  Court  and  deprives  the  public  of  only  that  information  which"  that 
court  has  declared  must  be  kept  from  it  temporarily  if  the  constitutional 
right  to  a  fair  trial  is  to  be  preserved. 

Balancing,  as  we  are  required  to  do,  the  interest  to  be  served  by  dis- 
closure of  source  against  its  potential  inhibition  upon  the  free  flow  of  in- 
formation, we  conclude  that  petitioner  is  not  privileged  by  the  First  Amend- 
ment to  refuse  to  answer  the  questions  put  to  him  in  the  trial  court. 

Validity  of  Order  re  Publicity 

Amici  curiae  contend  that  the  Order  re  Publicity  issued  by  the  trial 
court  is  a  void  interference  with  freedom  of  the  press.  They  argue  that  the 
jury  was  sequestered  in  the  Manson  trial  and  no  purpose  could  be  served 
by  an  order  limiting  publicity  after  the  jury  was  sequestered.  The  issue  was 
not  raised  by  petitioner  in  the  trial  court  and  is  not  raised  by  him  in  his 
petition  for  review.  We  thus  do  not  have  before  us  a  record  adequate  to 
deal  with  the  contention  raised  by  amici.  We  cannot  determine  from  the 
information  available  to  us  who  effect  the  release  of  prejudicial  publicity 
during  the  course  of  the  Manson  trial  might  have  had.  We  thus  must  reject 
the  contention. 

Disposition 

The  order  imposing  judgment  of  contempt  is  affirmed. 
Wood,  P.  J.,  and  Lillie,  J.,  concurred. 
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[4]  The  other  witness,  FBI  AkciU 
Michael  Downey,  testified  that  only  a 
month  01*  so  before  the  Unisonic  stereos 
were  missed  from  Pier  21  he  had  found 
at  the  Fried  place  of  business  a  carton 
of  men's  jackets  also  stolen  from  a 
Brooklyn  pier.  This  testimony  could  not 
properly  have  been  elicited  in  the  Gov- 
ernment's direct  case  to  show  a  probabil- 
ity that  the  defendants  committed  the 
charged  crime  because  they  were  of  bad 
character,  United  States  v.  Bozza,  365 
F.2d  206,  213  (2d  Cir.1966),  and  even 
though  it  might  have  gone  to  the  issue 
of  guilty  knowledge  or  intent,  see  United 
States  V.  Deaton,  381  F.2d  114,  117-118 
(2d  Cir.1967),  and  authorities  cited 
therein,  it  was  not  so  limited  after  prop- 
er and  timely  objection.  The  testimony 
was,  however,  produced  only  on  rebuttal, 
after  Ishak  Fried  had  testified,  on 
cross-examination  to '  be  sure,  that  he 
could  not  recall  any  previous  seizure  of 
new  merchandise  but  that  he  had  had  on 
the  premises  shoes,  old  clothing  and 
dresses,  for  distribution  to  the  poor 
through  his  yeshiva.  Thus  it  did  go 
toward  his  credibility.  That  the  admis- 
sion of  this  testimony,  even  if  erroneous 
as  being  hearsay,  was  not  prejudicial 
may  be  inferred  from  the  fact  that  Is- 
hak Fried  was  not  convicted  in  this  9- 
day  trial.  The  evidence  against  Zali 
Fried  was  more  than  enough  to  justify  a 
conclusion  that  admission  of  Downey's 
testimony  was  harmless. 

[5]  Finally,  the  argument  that  the 
carton  found  in  the  hallway  of  Levy's 
loft  was  not  admissible  is  grasping  at 
straws.  While  the  hallway  may  have 
been  used  by  other  tenants,  the  Water- 
front Commission  agent  who  found  the 
carton  discovered  it  just  outside  the 
Levy  door,  which  in  turn  was  "isolated 
by  itself.    .     .  With  a  veritable 

treasure  trove  of  pirated  eight-track 
units  inside  the  loft,  absent  their  car- 
tons, and  proof  of  the  sale  of  cartons 
and  stereos  by  the  Frieds  to  Levy,  the 
inference  that  a  carton  located  outside 


an  isolated  door  in  the  hallway  might 
have  come  from  Levy's  by  way  of  the 
Frieds  is  not,  we  think,  altogether  un- 
warranted or  unjustified. 
Judgment  affirmed. 


Alfonso  J.  CERVANTES,  Appellant, 
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TIME,  INC.,  and  Denny  Walsh,  Appellees. 
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Rehearing  Denied  Aug.  17,  1972. 

The  United  States  District  Court 
for  the  Eastern  District  of  Missouri, 
James  H.  Meredith,  Chief  Judge,  330  F. 
Supp.  936,  granted  magazine's  and  re- 
porter's motion  for  summary  judgment 
in  libel  action  and  appeal  was  taken. 
The  Court  of  Appeals,  Stephenson,  Cir- 
cuit Judge,  held  that  where  mayor  who 
brought  libel  action  against  magazine 
presented  little  more  than  series  of  self- 
serving  affidavits  to  rebut  magazine's 
showing  that  hundreds  of  documents 
were  utilized  in  preparation  of  article 
and  that  all  employees  connected  with 
article's  preparation  believed  in  truth  of 
article  with  strong  inference  that  there 
was  good  reason  for  belief,  grant  of 
judgment  for  publisher  and  reporter 
without  permitting  mayor  to  examine 
anonymous  news  sources  was  proper. 

'Affirmed. 

1.  Evidence  0=101 

Missouri  adheres  to  generally  ac- 
cepted principle  that  admissibility  of  ev- 
idence is  governed  by  law  of  state  where 
testimony  is  to  be  heard. 


CERVANTES 

2,  I'Vdcral  CMvll  rrocediin;  C=>l\l\ 

Where  ii«po.silion  was  bcin^'  takers 
in  New  York  for  list?  in  action  bn.scd  on 
diversity  of  citizenship  pending  in  Di's- 
triet  Court  .silling  in  Missouri  and  w»t- 
ness,  a  citizen  of  New  York,  claimed  tes- 
timonial privile^je  not  ret-oKnizod  in  Mis- 
souri, witness,  who  was  magazine  re- 
porter, w;is  not  entitled  to  refuse  to  dis- 
close news  sources  based  on  New  York 
privilege.  Civil  Ki;.'Ms  l.aw  N.Y.  §§ 
79~h,  79.-h(b) ;  rcd.Rulen;  Civ.Proc. 
rules  2G(h)  (1),  4:Ua).  28  U.S.C.A. 

3.  Const ittidoual  Law  G=00 

Constitutional  protection  is  extend- 
ed to  all  discussions  and  comnuinication 
involvini^  matters  of  public  or  general 
concern  without  regard  to  whether  per- 
sons involved  are  famous  or  anonymous. 
U.S.C.A.Const.  Amend.  1. 

1.  Libel  and  Slander  0=5I(5) 

Where  statements  contained  in  mag- 
azine article  concerned  issues  of  public 
or  general  concern,  mayor  who  brought 
libel  action  could  not  recover  damages 
under  Missouri  law  of  defamation  unless 
there  was  showing  of  actual  malice. 

i5.  Libel  and  Stander  G=48(l) 

Missouri  law  recognizes  qualified 
privilege  in  news  media  to  comment  on 
matters  and  persons  of  public  concern  so 
long  as  account  is  fair  and  not  actuated 
by  malice. 

6.  Lil)el  and  Slander  C=93 

Privilege  granted  news  media  to 
comment  on  matters  and  persons  of  pub- 
lie  concern  so  long  as  account  is  fair  and 
not  actuated  by  malice  is  affirmative  de- 
fense. 

7.  Constitutional  Law  O=90 
Federal  Civil  Procodnre  <^126l 

First  Amendment  does  not  grant  re- 
porters a  testimonial  privilerre  to  with- 
hold news  sources,  but  to  I'outinely  grant 
motions  seeking  compuKsoi-y  disclosure 
of  anonymous  news  sources  without  first 
inquiring  into  substance  of  libel  allega- 
tion would  be  improper.  U.S.C.A.Const. 
Amend.  1. 


V.  TIME,  INC. 

8.  I'Vdcra!  Civil  rnnredun*  C=>2'iQl 

ICxlreme  nature  of  summary  judg- 
ment does  not  lighten  burden  of  party 
against  whom  motion  therefor  is  inter- 
posed. Ked.Uulo.s  Civ.Proc.  rule  50(e), 
28  U.S.C.A.  • 

9.  Federal  Civil  Procedure  C=>2r>15 
Libel  and  Slander  C=93 

Where  there  is  concrete  demon.'^tni- 
tion  that  identity  of  defense  new.s 
sources  will  lead  to  persuasive  evidence 
on  issue  of  malice,  district  court  in 
wJiicli  libel  action  was  pending  should 
not  reacli  merits  of  defense  motion  for 
summary  judgment  until  and  unless 
plaintiff  is  first  given  meaningful  op- 
portunity to  cross-examine  those  sources, 
whether  they  be  anonymous  or  known. 

10.  Federal  Civil  Procedure  C=524Gri 

There  must  be  showing  of  cogniza- 
ble prejudice  before  failure  to  permit 
examination  of  anonymous  news  sources 
can  rise  to  level  of  error. 

n.  Federal  Civil  Procedure  C»2539,  2517 

•  Where  mayor  who  brought  libel  ac- 
tion against  magazine  presented  I'ttle 
more  than  series  of  self-serving  affida- 
vits to  rebut  magazine's  showing  that 
hundreds  of  documents  were  utilized  in 
preparation  of  article  and  that  all  em- 
ployees connected  with  article's  prepara- 
tion believed  in  truth  of  article  with 
strong  inference  that  there  was  good 
reason  for  belief,  grant  of  judgment  for 
publisher  and  reporter  without  permit- 
ting mayor  to  examine  anonymous  news 
sources  was  proper. 

12.  Federal  Civil  Procedure  G=126-J 

Where  published  materials,  objec- 
tively considered  in  light  of  all  evidence, 
musL  be  taken  as  having  been  published 
in  good  faith,  without  actual  malice  and 
on  basis  of  careful  verification  efforts, 
compulsory  revelation  of  news  sources  is 
not  required. 


Mortimer  A.  Rosecan,  Rosecau  &  Pop- 
kin,  St.  Louis,  Mo.,  for  appellant. 

Harold  I^fedina,  Ji-.,  New  York  City, 
and  D.  Jeff  Lance,  Robert  S.  Allen,  ^i. 
Louis,  Mo.,  for  appellees. 
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Before  VAN  OOSTKRHOUT,  Senior 
Circuit  Judge,  nnd  MKHAKFY  and 
STKPIIKNSON,  Circuit  JudKea. 

STEPHENSO^»  Circuit  Judge. 

Alfonso  J.  Cervantes  is  the  mayor  of 
Saint  Louis,  Missouri.  In  May  1070 
there  ai)p eared  in  appellee*s  Life  maga- 
zine an  article  of  8Y  paragraphs  accus- 
ing the  mayor  of  maintaining  "business 
and  per^jonal  ties  with  the  gangsters 
that  operate  in  his  city."  The  article 
was  entitled  "The  Mayor,  The  iMob  and 
The  Lawyer,**  and  captioned  with  a  com- 
ment explaining:  "Both  the  mayor  and 
his  new  crime  commissioner  have  per- 
sonal ties  to  the  underworld."  The  sub- 
stance of  the  article  describes  in  aomct 
detail  the  relationship  said  to  exist  be- 
tween Mayor  Cervantes,  Morris  Shenk- 
er,'  a  Saint  Louis  criminal  lawyer  and 
then  the  mayor's  appointee  "to  head 
[the]  newly  formed  Commission  on 
Crime  and  Law  Enforcement,"  and  Tony 
Sansone^  who,  according  to  the  article, 
is  "the  mayor's  liaison  with  the  two 
mobs  that  run  the  St.  Louis  under- 
world." 

Mayor  Cervantes  instituted  this  diver- 
sity libel  action  in  the  United  States 
District  Court  for  the  Eastern  District 

1.  Mr.  Shenker  is  dmraeterizeil  hy  the 
article?  ns  "tlic  foremost  lawyer  for  tho 
mob  In  the  U.  S."  -'iris  n-hUions  with 
some  of  tlie  nation's  to|»  lioodlum.s.  Life's 
investitcutious  show,  go  far  beyond  legal 
represeutntioii."  Tbt*  article  describes 
Mr.  Shenker  as  **a  brilliant  organijcer 
of  labyrinthine  busiaess  aad  finaacial 
schemes  wliieh  dazzle  and  befuddle  the 
Rovenuncat,**  and  ns  one  who  **wonld 
have  to  do  little  mure  tliau  to  tell  whnt 
he  nl ready  knows  about  organizefl  crime 
to  go  a  long  Avny  toward  breaking  its 
back  in  St.  Louis  uud  several  other 
places  aH  well." 

2.  Life  has  this  to  say  about  Mr.  Saasoue: 

**Thc  aiaa  clo.sest  to  Ccrvaaten,  an 
friend,  business  associate,  camiiaiga 
taaaager  and  unofficial  but  forceful 
iaflueace  arouad  city  hall,  is  Tony  San- 
sone.  A  wealthy  and  socially  prom- 
incut  real  estate  and  insurance  aian. 
Sausoae  is,  to  begin  with,  the  son* 
in-law  of  Jimmy  Michaels,  a  notorious 
guuuiau  and  gang  leader  whose  record 


of  Missouri  seeking  $2,000,000  compen- 
satory  and  $10,000,000  punitive  dam- 
age.s.  He  sought  relief  against  and 
named  a.s  defendants  the  publisher  of 
Life  magazine  and  the  reporter  whose 
inve.stigative  efforts  produced  grist  for 
the  article.^  Ho  alleged  in  his  amended 
complaint  that  A  paragraphs  of  the  arti- 
cle contained  false  statements  which 
were  authored,  published,  and  communi- 
cated with  knowledge  of  their  falsity  or. 
alternatively,  with  reckless  disregard  as 
to  their  ti'uth.-*  Th'^  defendants  answer- 
ed raising  both  the  defense  of  truth  and 
constitutional  privilege. 

[1,2]  The  mayor  undertook  e.xten- 
sive  pre-tral  discovery.  He  deposed  the 
reporter  who  testified  that  he  gathered 
information  which  formed  the  basis  for 
most  of  the  story  from  informants  with- 
in the  Federal  Bureau  of  Investigation 
and  within  the  United  States  Depart- 
ment  of  Justice.  He  revealed  that  these 
informants  furnished  him  copies  of  con- 
fidential reports  and  orally  transmitted 
additional  and  supplemental  corroborato- 
ry information  from  which  he  construct- 
ed the  events  embodied  in  3  of  the  4  dis- 
puted paragraph^,  but  he  refused,  under 
repeated  questioning,  to  divulge  the 
names  of  the  individuals  from  whom  he 

goe.s  back  to  th«  shootiag  wars  of  the 
*203  in  St.  r>ouiM.  Michaels  runs  the 
Syrian  Mob,  an  ethnic  gang  that  co- 
exists those  days  as  an  *ally  by  treaty* 
with  the  Hicilinn  ISfafia  family  in  J<r. 
Loais  headed  by  Anthony  Ciardano. 
MichueKs*  geaoral  f  ranch 'se  is  th« 
gaaihling  and  bookio  op-iratiouH  in 
south  St.  Louis.  He  is  also  the  inont 
effective  entrepreneur  ia  either  mob  in 
politieji  and  lesitiinale  business." 

3.  The  article  was  published  under  the  ri*« 
partcr*«  hy-line.  The  record  reveals  that 
although  ultimate  editorial  responsibility 
for  the  article's  content  rested  with 
Life's  A-ssociate  and  Managing  editors, 
the  reporter  shared,  with  others,  drafts* 
maaship  duties. 

4.  The  mayor  buses  part  of  his  antioa  on 
the  prepublicntion  pre«s  relense  which 
Life  dispatched  to  herald  the  <;omiag  oi 
the  article.  The  com  plaint  charges  tlmt 
this  reIeas<».^vnK  transmitted  by  the  pub- 
lislier  to  radio  and  television  .stations 


530 


CERVANTES  v,  TIME,  INC. 

Citi?  IIS  104  l-'.LM  (UiV-M 

oxtrattcil  this  information,  That  rufus-  which  can  b«.'  obtained  only  if  he,  as  a 
ai  \v:i.<  bottomed  on  the  theories  (i)  that  professional  journalist,  may  effectively 
to  assume  a  contrary  position  would  be  guarantee  anonymity  of  the  source;  and 
to  .subject  his  informants  to  retaliation  (iii)  that  he,  a.s  a  professional  journalist 
or  reprisals  and  physical  danger;  (ii)  and  as  a  resident  and  citi/en  of  the 
that  compulsory  disclo.su re  of  confideii-  State  of  New  York,  possesses  a  statu to- 
tial  sources  would  violate  the  First  ry  reportorial  j)rivilege  to  withhold  the 
Amendment's  freedom  of  the  press  by  source  of  news  coming  into  his  posses- 
impeding   the   dissemination   of  "news  sion."^    The  mayor  promptly  moved  for 


tlirou{:liont  ^^i^^sou^i  niid  elsewlieru  to 
Ktinuilnte  reiuler  iiUnrost.  Tite  rcleiisi> 
iiivifetl  iuhI  niiHiorized  tiie  iiiedin  to  nii- 
lumiice  tliiit  tlip  fortlicomiiiiJ  issue  of 
Life  would  report  that  ita  .vcars-lonf;  iri- 
vfl.sti;;ntinu  disclosed,  inter  alia,  tlint 
Mayor  Corvuntos  lias  Inisincsn  and  per- 
sonni  tius  with  tlie  gniiKstfr.s  that  oper- 
ate ia  Saint  LoniK. 

5.  Tlus  aspect  ot  tin;  reporter's  VL-Cusal 
is  root<;d  ia  X.Y.  Civil  liiylits  Law,  § 
TO-li  (>rcKiniie.v*s  Consol.Laws,  c.  0, 
11)70).  .SulipnruKraph  (h)  of  the  statute 
provijlcs.  in  jjub.sfaace,  that  a  profes- 
.sional  journalist  shall  aot  b<!  adjudtrnl 
in  couteaipt  by  any  court  for  "refusiu}; 
Or  failing'  to  disclose  any  news  or  tlic 
source  of  nay  sudi  news  coining;  into  his 
posst'ssif  ."  in  the  course  of  pitheriuR  or 
ohtniaiujr  new.s  for  publication  or  to  be 
published  in  a  *  *  *  magazine 
*  "  *  by  which  lie  Is  professionally 
oiapluyi'il  or  othtrrwise  ussociati^d  in  a 
news  f^atheria;;  capacity."  The  law  of 
Misftjuri  rr'"0j;ni3'e"<  no  su'-h  privileye, 
AVu  I.1VU  henn  referred  to  no  Xew 
York  cases  definiuf;  the  scope  of  '  this 
•Statutory  privilege.  Xor  have  we  fouiul 
a  Xew  Vork  case  affording  prcceflcnt 
from  which  we  caa  determine  whether 
tile  statute  draws  a  distinction  bused  on 
tlic  context  in  which  the  privilege  is 
assorrcil.  But  see  People  v.  Wolf,  '-529 
X.y.S.^d  ilOl  ({>up.Ct.  New  Vork  County 
1072),  aad  Jn  Ue  WHAl^IOf,  32(i  X.Y. 
S.2d  -J'.M  (Albany  County  Ct.lOTl). 

scope  of  dis<-overy  permitted  by 
Fethljulrs  Civ.Proc.  fiale  20  (b)  (1). 
2-S  L*.S.C..\.  is  liuiirefl  to  matters  not 
privllejjed.  This  case  presents  the  some- 
what aausual  situation  where  u  deposi- 
tion is  hciuj,'  taken  ia  Xew  York  for  use 
ia  an  action  based  on  diversity  of  citizen- 
ship pcndinj;  in  a  United  .States  Distri(;t 
Court  .sitting  in  Missouri,  and  tlie  wit- 
ness, a  citizen  of  Xew  York,  (dainis  a 
testimonial  privilege  aot  reco;;aizcd  in 
M!«sijtiri.  In  determining  the  validity 
of  i\w  us.se rtud  statutory  privilege,  a 
court'  h  taued  with  the  quest  ion  whether 
to  .'ipply  rederal  law  or  J>tatc  law;  and, 
if  State  law  is  to  control,  is  it  to  be 


upplicil  under  the  .so-called  AV/c  doc- 
trine, see  Krie  Uailrnnd  Co,  v.  Toai[i- 
kins.  :J0I  U.S.  G-1,  58  S.Ct.  SJT.  S2  L.Ed. 
ll-SS  (1038),  or  under  Fed. Rules  Civ. 
True.  Kule  43(n),  providing,  inter  alia, 
that  evhlence  shall  be  admitted  if  it  is 
atlmissible  under  the  rules  of  evidem*e 
in  tlie  courts  of  the  State  in  which  the 
federal  court  is  .situate?  Dace  these 
(piestions  have  Iieeu  resolved,  the  court 
must  determine  wliether  to  apply  tli^  law 
of  the  trial  State  or  that  of  the  depo.si* 
tion  State. 

This  court  long  ago  adopted  the  rule, 
itaid  to  comport  with  the  "weight  of  au- 
thority'*, see  Mussaciiu.sptts  Mutual  I^ife 
Insurance  Company  v.  IJrei,  311  F.2d 
403,  '{CM(i&  (CA2  10(>2).  that  State, 
not  federal,  law  is  determinative  of  evi- 
dentiary problems  arising,  in  a  diversity 
case.  See,  c.  g.,  I?ennett  v.  Wood,  271 
F.2d  3-19,  351  (CAS  lOHO)  (burden  of 
proof) :  Seversoa  v.  Fleck,  251  F.2<1 
920,  923-024  (CAS  195S) ;  and  State 
Mutual  Life  Assurance  Co.  v.  Witten- 
berg. 239  F.2d  S7,  -89-90  (CAS  1957) 
(burden  of  proof).  Similarly,  it  is  well- 
settled  law  that  a  federal  diversity  court 
must  apply  the  choice-of-law  rules  of 
the  State  in  which  it  sits.  Imrc  Mi.ssouri. 
Klaxon  Com  puny  v.  Stentor  Electric 
Maaufacturing  Co.,  Inc.,  313  U.S.  487, 
490,  Gl  S.Ct.  1020,  S5  L.Kd.  1477  (lO-tl). 
Applying  these  rules,  we  note  that  Mis- 
souri seenungly  adheres  to  the  generally 
accepted  principle  that  the  admissibility 
of  evidence  is  governed  by  the  law  of  the 
State  where  the  testimony  is  to  be 
heard.  Ilosser  v.  Standard  MHling  Cotn- 
pan.v.  Mo.,  312  S.W.2d  106,  110  (105.S), 
and  Prentiss  v.  Illinois  Life  Ins.  Co., 
Mo.,  225  S.W.  G05,  702  (1020).  Thus, 
by  this  analysis,  Xew  York's  law  as  to 
the  testimonial  pri\ilege  of  n  journalist 
does  not  apply>  and  the  reporter  is  en- 
titled to  no  protectitui  on  that  grouml. 
Comp.'ire  Application  of  Cepeda,  233  F. 
Supp.  4G5  (S.U.X.Y.IOG-U.  The  same 
result  would  follow  under  application  of 
the  propos**d  Rules  of  Evidem-.e  for  the 
United  States  Courts  and  ftfagist rotes, 
albeit  for  different  reasons.  See  .')1  F. 
li.D.  315.  350,  35S-3G0. 
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an  order  to  compel  disclosure  of  the 
identity  of  the  iiiformant| sj.  The  de- 
fendants responded  by  moving  for  sum- 
mary judgment  on  the  ground  that  each 
had  acted  in  ^rood  faith  in  publishing  the 
article  and  that  both  believed  all  of  the 
allegedly  defatnatory  statements  to  be 
true. 

The  District  Court  (The  Honorable 
James  H.  Meredith,  Chief  Judge),  did 
not  reach  the  merits  of  the  motion  to 
compel.  However,  on  the  basis  of  a 
well-developed  record  consisting  of  affi- 
davits, depositions,  and  other  documen- 
tary evidence,  it  entered  summary  judg- 
ment for  the  defendants  on  the  grounds 
that  neither  defendant  had  knowledge  of 
falsity,  that  neither  entertained  serious 
doubts  as  to  the  truth  of  any  statement 
in  the  article,  and  that  neither  acted 
with  reckless  disregard  for  truth  or  fal- 
sity. 330  F.Supp.  j6o,  940  (1970). 
This  appeal  followed. 

I 

[3]  In  New  York  Times  Co.  v.  Sulli- 
van, 376  U.S.  254,  84  S.Ct.  710,  11  L. 
Ed.2d  686  (1964),  it  was  established 
that  the  First  and  Fourteenth  Amend- 
ments* protection  of  speech  and  the 
press  restrict  the  enforcement  of  State 
libel  laws.  Times  accordingly  held  that 
a  public  official  may  recover  damage?? 
"for  a  defamatory  falsehood  relating  to 
his  official  conduct"  only  if  he  "proves 
that  t)ie  statement  was  made  with  'ac- 
tual malice' — that  is,  with  knowledge 
that  it  was  false  or  with  reckless  disre- 
gard of  whether  it  was  false  or  not." 
Id.,  at  279-2'80,  84  S.Ct.  .it  726.  The 
holding  of  Times  was  reaffirmed  and 
the  reckless  disregard  aspect  of  its  ac- 

6.  Various  aspeet.s  of  the  Missouri  Uiw  of 
ilefamarloH  have  receiverl  tho  eareful  at- 
tentiou  of  tlii.«;  court  in  previous  cases. 
Sec,  c.  g.,  Uuderer  v.  Meyer,  413  F.2(l 
175  (CAS  19G0),  certiorari  denied  396 
U.S.  93G,  90  S.Ct.  2S0,  24  L.K(1.2d  235; 
Underwood  v.  Wooda,  406  F.2d  910,. '^15 
(CAS  19G9);  Walker  v.  Pulitzer  I 
lishin;,'  Co..  394  P.2(]  SOO  (CAS  190S); 
Pauliat'  V.  Glohe-Dcinocrat  Publisliinp 
Co.,  362  F.2d  ISS  (CAS  1966);  certio- 


tual  malic(!  standaru  amplified  in  St. 
Amant  v.  Thompson,  390  U.S.  727,  88. s' 
Ct.  1323,  20  L.Ed. 2d  262  (1968).  Th« 
Court  said  with  respect  to  thi.s  aspect  of 
the  constitutional  standard: 
"[RJeckleas  conduct  is  not  measured 
by  whether  a  reasonably  prudent  man 
would  have  published,  or  would  have 
investigated  before  publishing.  There 
must  be  sufficient  evidence  to  permit 
the  conclusion  that  the  defendant  in 
fact  entertained  serious  doubts  as  to 
the  truth  of  his  publication.  Publish- 
ing  with  such  doubts  shows  reckleaa 
disregard   for  truth   or  falsity  and 
demonstrates  actual  malice."    390  U. 
S.,  at  731,  88  S.Ct.,  at  1325. 
It  is  clear,  finally,  that  the  conditional 
privilege  granted  by  ^ivies  to  false  de- 
famatory expression  no  longer  is  con- 
fined to  statements  concerning  public  of- 
ficials.  Rosenblooni  v.  Metromedia,  Inc., 
403  U.S.  29,  91  S.Ct.  1811,  29  L.Ed.2d 
296    (1971),    holds   that  constitutional 
protection  is  to  be  extended  to  "all  dis- 
cussion   and    communication  involving 
matters  of  public  or  general  concern, 
without  regard  to  whether  the  per.sons 
involved   are   famous   or  anon\'moud.'* 
/d.,  at  44,  91  S.Ct.,  at  1820.   Thus,  "the 
determinant  whether  the  First  Amend- 
ment applies  to  state  libel  actions  is 
whether  the  utterance  involved  concerns 
an  issue  of  public  or  general  concern.** 
403  U.S.,  at  44,  91  S.Ct.,  at  1820. 

[4-6]  Since  .the  statements  in  suit 
are  conceded  by  all  to  touch  and  concern 
issues  of  public  or  general  concern,  it  is 
clear  that  Mayor  Cervantes  cannot,  ab- 
sent a  showing  of  actual  malice,  recover 
damages  under  the  Missouri  law  of 
defamation.^    The  District  Court  con- 

rari  detued  3SS  U.S.  '^09.  ST  S.Ct.  2007, 
IS  L.E(1.2(1  1347;'  and  Kiss  v.  Amler- 
.son.  304  F.2fl  (CAS  1002).  TIte 

Missouri  law  reooKnizes  n  qnnliftpjl  ]»r5v' 
ile^e  it»  tiro  news;  media  to  comment:  on 
mutters  nnd  person.s  of  jmblie-  concern 
.so  Ion?  OS  the  account  is  fair  mid  not 
actuated  by  malice.  8ee  c.  o-,  MoritT: 
V.  Kansas  City  Star  Co.,  304  iNfo. 
258  S.W.2d  r.$3  (J953).  Tiiis  iirivilej^e 
iji  au  affirnicitive  defense  AVhich  nrust  be 
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eluded,  and  tho  defendai^ts  here  suiCi^cst, 
that  because  substantial  editorial  effort 
was  expended  to  secure  independent  cor- 
roboration of  the  published  materials, 
the  mayor  cannot  meet  the  applicable 
constitutional  standard  of  proof. 

11 

Without  (Question  the  article  fashions 
a  broadside  attack  on  the  ability  of  May- 
or Cervantes  to  perform  responsibly  in 
the  governmental  domain.  It  directs 
sharp  and  coarse  comment  both  toward 
his  official  conduct  and  also  his  fitness 
for  office.  Indeed,  the  entire  thrust  of 
the  article's  message  is  that  the  mayor, 
despite  public  pronouncements  to  the 
contrary,  seeminj^ly  possesses  substan- 
tial personal  and  business  interest  in  the 
perpetuation  of  profitable  criminal  ac- 
tivity in  this  city.  Vet  in  the  face  of 
this  massive  attack  on  liis  fitness  to  oc- 
cupy his  important  office,  the  mayor 
takes  issue  with  but  4  of  the  87  para- 
graphs comprising  the  article."  So  far 
as  the  vast  amount  of  the  other  material 
is  concerned,  its  truth  is  either  admitted 
or  not  explicitly  denied.  Thus,  we  are 
concerned  here  with  only  the  compara- 
tively few  words  said  by  the  mayor  to  be 
false  and  defamatory,  and  as  to  these,  he 
acknowledges  that  the  burden  is  his  to 
establish  with  "convincing  clarity"  delib- 
erate or  reckless  error.  Times,  suyra, 
376  U.S.  at  285-286,  84  S.Ct.  710,  11  L. 
Ed.2d  686. 

Central  to  the  mayor's  appellate  attack 
is  his  contention  that  he  cannot  possibly 
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•2il  (10T2) 

meet  his  burden  of  proof  if  the  reporter 
is  allowed  to  hide  behind  anonymous 
news  sourjos.  Ho  argues  that  in  a  libel 
case  of  this  kind  the  identity  of  a  re- 
porter's sources  is  absolutely  essential  to 
the  successful  outcome  of  the  lawsuit. 
His  arguments  in  favor  of  compulsory 
disclosure  may  be  summarized  as  fol- 
lows: [a]  disclosure  enables  the  plain- 
tiff to  scrutinize  the  accuracy  and  bal- 
ance of  the  defendant's  repoi-ting  and 
editorial  processes;  [b]  through  disclo- 
sure it  is  possible  to  derive  an  accurate 
and  comprehensive  understanding  of  the 
factual  data  forming  the  predicate  for 
the  news  story  in  suit;  [c]  disclosure 
assists  successful  determination  of  the 
extent  to  which  independent  verification 
of  the  published  materials  was  secured; 
and  [d]  disclosure  is  the  sole  means  by 
which  a  libeled  plaintiff  can  effectively 
test  the  credibility  of  the  news'  source, 
thereby  determining  whether  it  can  be 
said  that  the  particular  source  is  a  per- 
jurer, a  well-known  libeler,  or  a  person 
of  such  character  that,  if  called  as  a  wit- 
ness, any  jury  would  likely  conclude  that 
a  publisher  relying  on  such  a  person's 
information  does  so  with  reckless  disre- 
gard for  truth  or  falsity.  Moreover, 
these  particularized  considerations  are 
said  to  assume  extraordinary  importance 
when,  as  in  this  case^  the  information 
forming  the  core  of  the  publication  by 
its  nature  is  not  available  to  the  public 
generally  and  is  obtainable  only  from 
governmental  employees  who  are  under  a 
duty  not  to  reveal  it  to  outsiders."  On 


proven  by  the.  ilcfondant.  Walker  v. 
KansHS  Cil.v  Star  Co.,  Mo... 400  S.W.2a 
44  (IflnC).  Sec  also  r*ullinni  v.  Bond. 
Mo..  400  S.\V.2tl  035  (1000). 

7.  hi  ]iis  Kniily  Brh»f  on  tlii.s  point  tlic 
nm.vor  {\HSt*rts  tlwit  most  of  the  otlicr. 
inaterifil  fVul  not  i)ert:nn  to  hiin.  In  tlio 
li;,'I>t  of  Mnyor  Orvantcs'  rolan'onsliip 
witli  Coniniissioncr  .Slienkor,  liowover,  a 
fair  r<»v\»UnK  of  the  recoril  leaves  us  \\'\\\\ 
tlie  contrary  inforonce. 

8.  The  reporter  freely  n<hnitK  niul  iiosiitve- 
ly  asserts  rhat  certain  key  jjuomiation 
useil  ni  proparalion  of  the  article  u'ns 
•*leakc«r*  to  Inn)  by  iniuuynions  govern- 


mental onip)oyo(!.s.    Tltc  mayor  coiifentls 
that  the  reporter  helpeil  iTnusolf  to  eon- 
fidential  inforiiinlion  from  «ovorninenral 
fil«s  anil,  i»  so  jlohi;:,  i^oHcil  a  viohition 
of  regnlations  designated  as  'Trescrilanj: 
S'tandanls  of  Ethienl  Conduet  for  C.'ov- 
ernnient  Office r.s  and  Kniployees.*'  issued 
by  Vr^jsident  .folniKon  uniler  autlinrivca- 
tion  of  :■)  U.S.C.A.  §  im.  ICxee.Order 
.\o.   ^1.222,  30   Fed.Uo^'.   GJGi)  (1^;.-;) 
provides  in  pertinent  part,'  tliat 
•'t>»«t'tion  101.     NYliore  ;,'overinnent  is 
based  on  the  consent  of  the  ^joverned. 
every  citb.en  is'  entitled  to  have  com- 
l>)etc  confidence  in  the  intofiHty  of  his* 
government.     Eac)i  individual  offirer. 
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iho  ba5>i5  of  these  considerations,  the 
niayor  advanced  argumcints  in  the  Dis- 
trict Court  that  it  should  not  reach  the 
defense  motion  for  summary  judgment 
until  he  was  given  the  opportunity  to  de- 
pose and  examine  the  Federal  Bureau  of 
Investigation  and  Department  of  Justice 
employees  who  supplied  Life's  reporter 
with  confidential  rcpoj-ts  and  corrobora- 
tory materials  used  in  connection  with 
the  article.  The  failure  of  the  District 
Court  to  respond  favorably  to  this  plea 
ii  urged  as  error  here. 

These  arguments  in  behalf  of  compul- 
sory disclosure  of  confidential  news 
sources,  when  urged  on  behalf  of  a  pub- 
lic official  whose  reputation  and  integri- 
ty have  been  assaulted  on  the  basis  of 
information  supplied  by  Chose  sources, 
do  not  strike  us  as  frivolous.  Especially 
is  this  so  when  much  of  the  information 
supplied  by  the  anonymous  informants 

cmiilo:.*ee,  or  adviser  of  government 
must  ]ieli>  to  cam  and  must  Iionor  tliat 
trust  by  his  own.intORrity  and  conduct 
in  all  official  actions. 
".Section  205.  An  eniidoyce  shall  not 
make  use  of,  or  permit  others  to  make 
use  of,  for  the  puri>ose  of  furthering 
a  private  interest,  official  inforiuution 
not  made  available  to  the  general 
public." 

Purloined  fiovommental  doeumouts  have 
been  before  the  conrts  before,  fjee,  c.  p.. 
New  York  Times  Co.  v.  United  State.*?, 
40:^  U.S.  713,  91  S.Ct.  21 10,  20  L.Ed.'id 
822  (1971),  and  Dodd  v.  IVarson,  279 
F.Supp.  101  (D.  DC  190S).  Compare 
Liberty  Lobby,  Inc.  v.  Pearson,  129  U.S. 
App.D.C.  7-1,  300  F.2d  4S9  (lOOS). 

9.  The  woiRlit  of  deeisiona!  autliority  so 
holds.  See,  c.  Garland  v.  Torre,  250 
F.2d  54.5.  5JS-540  iCA2  1958),  certio- 
rari denied,  3oS  U.S.  QlO,  70  S.Ct.  237, 
3  L.E*1.2d  231;  State  v.  Buclianan.  200 
Or.  244,  436  P.2d  729  (lOftS),  certiorari 
ilenied.  392  U.S.  905,  SS  S.Ct.  2055,  20 
L.Ed.'id  1363;  In  re  Taylor,  412  Pa.  32, 
193  A.2d  ISl  (19C3);  and  In  re  Good- 
fader,  45  Haw.  317,  307  P.2d  472  (1061). 
.See  also,  Adains  v.  Associated  Press.  40 
F.It.D.  439,  440~H1  (Si^  Tex.lOUO) ; 
Application  of  Cepcda,  n.  .'j,  .supra; 
r»r»i\vb*tfcr  V.  P»oston  irerald-TrftV(4er 
Corp..  20  F.R.D.  410  (D.Mass.l957) : 
and  Posenberj?  v.  Carroll  (In  re  Lyons"), 
W  F..Supp.  029  (SD  N.Y.1051).   But  see 


has  been  obtained  from  the  private  files 
of  Government.  Ncverthele.ss,  on  the 
facts  of  this  particular  case,  we  believe 
that  in  his  preoccupation  with  the  iden« 
tity  of  Life's  news  sources,  the  mayor 
has  overlooked  the. central  point  involved 
in  this  appeal:  that  the  depositions  and 
other  evidentiary  materials  comprisinjf 
this  record  establish,  without  room  for 
substantial  argument,  facts  that  entitled 
both  defendants  to  judgment  as  a  matter 
of  law,  viz,,  that,  quite  apart  from  the 
tactics  employed  in  collecting  data  for 
the  article,  the  mayor  has  wholly  failed 
to  demonstrate  with  convincing  clarity 
that  cither  defendant  acted  with  'know- 
ing or  reckless  disregard  of  the  truth, 

[7]  ^Ve  arc  aware  of  the  prior  casea 
holding  that  the  First  Amendment  does 
not  grant  to  reporters  a  testimonial 
privilege   to   withhold    news  sources,* 

In   re  Grand  .Tury  Witnesses,  322  .F. 
Supp.  573,  57G-57S   (ND  Cal.1970). 

In  two  reeent  cases,  however,  it  Uhh 
been  held  that  a  libel  defendaafs  re- 
fusal to  reveal  the  identity  of  its  newn 
sourcea  need  not  bar  the  entry  of  sum* 
mary  judgment  in  itK  favor.  I\onl)csb*»r>f 
V.  a^'me.  Inc.,  312  F.Supp.  S4S  (SD  N.Y, 
1970);  and  Cerrito  v.  Tune,  Inc.,  'Mf2 
F.Supp.  1071  (XD  Cal.lOOO),  affd  p«r 
curiam,  440  F.2d  306  (CA9  1971).  Im- 
plicit  in  each  of  these  easen  is  tacit 
proval  of  the  contention  tliat  Hie  free 
flow  of  news  obtainable  only  from  auon- 
ynious  .sources  is  liUely  to  be  deterrtwl 
absent  complete  confidentiality.  Ilenct*. 
each  court  seemed  to  reason  that,  abstfac 
a  pOMitive  .showing  of  relevance  or  ma- 
teriality, a  newsman  ueed  not  divuljje  the 
identity  of  his  confidential  new.H  inform- 
ant.s. 

Finally,  U\  Rranv.burg  v.  Unitwt  Stiitw. 
408  U.J3.  005,  92  S.Ct  2046,  33  L.Ediid 
626  (Caldwell  v.  United  States)  (1070». 
the  Snpreme  Conrt  nvu»  asked  to  ndd«s* 
the  constitutional  aspects  of  grand  jury 
effnrts  to  ac<^uire  from  professional  jour* 
nalists  information  about  possible  lawr 
violations  committed  by  thtdr 
sources.  Si'c  Caldwell  v.  Unitwl  Staten. 
434  F.iid  lOSl  (CA9  1970),  certiorari 
granted.  402  U.S.  042,  91  S.Ct,  lOlO.'-^J 
L.ICd.2d  109:  In  re  Pappas^,  226  N\K.lM 
207  (Mnss.107]),  certiorari  granted.  «^»^* 
and  Branzbnrg  v.  Pound,  401  S.W.2d  345 
(Ky.Ct.App.l070),     certiorari  grautW* 
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Cito  OS  r, 

But  to  routinely  grant  motions  seeking' 
compulsory  disclosure  of  anonymous 
news  sources  without  first  inquiring 
into  the  substance  of  a  libel  allegation 
would  utterly  emasculate  the  fundamen- 
tal principles  that  underlay  the  line  of 
cases  articulating  the  constitutional  re- 
strictions to  be  engrafted  upon  the  en- 
forcement of  State  libel  laws.^<>  Such  a 
course  would  also  overlook  the  basic  phi- 
losophy at  the  heart  of  the  summary 
judgment  doctrine. 

ni 

[8]  Some  twenty  years  ago,  this 
court,  in  Tray  lor  v.  Black,  Si  vails  &. 
Bryson,  Inc.,  189  F.2d  213  (CA8  1951), 
set  forth  the  general  policy  of  the  cir- 
cuit with  regard  to  (he  entry  of  summa- 
ry judgment.    There  it  was  said  that: 

"A  summary  judgment  upon  motion 
therefor  by  a  defendant  in  an  action 
.should  never  be  entered  except  where 
the  defendant  is  entitled  to  its  allow- 
ance beyond  all  doubt.  To  warrant  its 
entry  the  facts  conceded  by  the  plain- 
tiff, or  demonstrated  beyond  reason- 
able question  to  exist,  should  show  the 
right  of  the  defendant  to  a  judgment 
with  such  clarity  as  to  leave  no  room 
for  controversy,  and  they  should  show 
affirmatively  that  the  plaintiff  would 
not  be  entitled  to  recover  under  any 
discernible  circumstances."  189  F.2d, 
at  216.  (Citations  omitted). 
Summary  judgment,  as  the  foregoing 
excerpt  makes  clear,  is  an  extreme  reme- 


V.  TIME.  INC. 

•Jd  OSC  (1072) 

dy  to  be  granted  only  in  those  cases 
where  there  clearly  is  no  genuine  issue 
to  be  tried.  }3ut  its  extreme  nature  does 
not  lig}iten  the  burden  of  a  party 
against  whom  a  motion  therefor  is  inter- 
posed. Indeed,  Fed.Rules  Civ.Proc.  Rule 
56(e),  28  U.S.C.A.,  supplies  the  other 
side  of  the  proposition  recognized  in 
Black,  Sivalh  &  Bryson.  In  pertinent 
'part,  it  is  therein  stated: 

*'When  a  motion  for  summary  judg- 
ment is  made  and  supported  as  pro- 
vided in  t]iis  rule,  an  adverse  party 
may  not  rest  upon  the  mere  allega- 
tions or  denials  of  his  pleading,  but 
his  response,  by  affidavits  or  as  oth- 
erwise provided  in  this  rule,  must  set 
forth  specific  facts  showing  that  there 
is  a  genuine  issue  for  trial.  If  he 
does  not  so  respond,  summary  judg- 
ment, if  appropriate,  shall  be  enterjjd 
against  him." 

This  aspect  of  Rule  56(e)  has  been  fol- 
lowed in  prior  decisions  of  this  court, 
both  in  summary  judgment  cases  gener- 
ally, Lundeen  V.  Cordner,  354  F.2d  401, 
407-408  (CA8  1966),  and  in  First 
Amendment  libel  cases  in  particular. 
Hurley  v.  Northwest  Publications,  Inc., 
398  F.2d  346  (CA8  1968),  aff'g  per  cur- 
iam, 273  F.Supp.  967,  974-975  (D.Minn. 
1967).  It  accords  with  recent  construc- 
tions of  Rule  56(e)  by  the  Supreme 
Court,  Adickes  v.  S.  H.  Kress  &  Compa- 
ny, 398  U.S.  144,  153,  160-161,  90  S.Ct. 
1598,  26  L.Ed.2d  142  (1970),  and  First 
National  Bank  of  Arizona  v.  Cities  Serv- 


ERIC 


ihid.  It  was  lieitl,  over  4  dissi-ntH,  tlint  n 
iiow'KiTiun  iloos  not  jiossesa  a  I'^irst  Aintoul- 
iiieut  iirivilej^e  to  n»fusc  to  answer  rele- 
Vjmt  and  mjuerinl  questions  nskeO  (luring 
:i  Kood-faj'tli  graml  jury-  iiivcstisation. 
Noting  tliat  "thu  First  Amcndmtnit  iloes 
not  invaiiilntc  ovury  incitlentnl  bunleninK 
of  tlic  press  that  may-  result  from  tlitf 
f'nforponicnt  of  civil  or  crimiusil  statiitos 
of  general  applicabilityi"  408  U.S.  at  GS2, 
92  S.Ct.  at  2657,  the  Court  declined  to 
exempt  ne%V8men  from  the  general  obliga- 
tion of  all  citizens  ^*to  anR\%'er  questions 
relevant  to  an  investigation  into  the  com- 
mission of  crime."  Ihid.  The  Court  v:n^ 
not  faced  with  and,  tliereforc,  did  not  ad- 

4M  F.2d— 63 


dvess,  the  question  whether  a  civil  libel 
Kult  should  command  the  quite  different 
reeonciliation  of  conflicting  interests 
pressed  upon  uS  here  by  the  defense. 

10.  Indeed,  as  tlie  Court  observed  in  C</W- 
K'c//,  n.  9,  Jiupra,  "without  some  protec- 
tion for  .seeliing  out  tlie  news,  freedom  of 
the  prcjjs  rouUl  he  evisoonvted."  -iCG  U.S. 
at  6S1,  92  S.Ct.,  at  2C5G.  Similarly,  lo 
comnel  a  newsman  to  breach  a  confiden* 
trill  relationship  merely  because  a  lihrl 
suit  haR  been  filed  a«.'iinst  him  would 
seem  inevitably  to  lend  to  an  excessive 
restraint  on  the  scope  uf  Irgitirnntc  mnvs- 
gntli(?nng  nrtivity. 
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.  ice  Co.,  391  U.S.  253,  288-290,  88  S.Ct. 
1575,  20  L.Ed.2d  569  (1068),  and  it  ad- 
vances the  important  summary  judgment 
objective  of  Judicially  assessing  the 
proof  to  see  where  there  is  a  genuine  is- 
sue for  trial. 

[9,l0]  Applying  these  niles  to  the 
case  before  us,  the  compulsory'  disclosure 
issue  is  drawn  into  clearer  focus. 
Where  there  is  a  concrete  demonstration 
that  the  identity  of  defense  news 
sources  will  lead  to  persuasive  evidence 
on  the  issue  of  malice,  a  District  Court 
should  not  reach  the  merits  of  a  defense 
motion  for  summary  judgment  until  and 
unless  the  plaintiff  is  first  given  a 
meaningful  opportunity  to  cross-examine 
those  sources,  whether  they  be  anony- 
mous or  known.  For  only  then  can  it  be 
said  that  no  genuine  issue  remains  to  be 
tried.  Thus,  if,  in  the  course  of  pre- 
trial discovery,  an  allegedly  libeled  plain* 
tiff  uncovers  substantial  evidence  tend- 
ing to  show  that  the  defendant's  pub- 
lished assertions  are  so"  inherently  im- 
probable that  there  are  strong  reasons 
to  doubt  the  veracity  of  the  defense  in- 
formant or  the  accuracy  of  his  reports, 
the  reasons  favoring  compulsory  disci- 
sure  in  advance  of  a  ruling  on  the  sum- 
mary judgment  motion  should  become 
more  compelling.  Similarly,  where  pre- 
trial discovery  produces  some  factor 
which  would  support  the  conclusion  that 
the  defendant  in  fact  entertained  serious 
doubt  as  to  the  truth  of  the  matters 
published,  identification  and  examina- 
tion of  defense  news  sources  seemingly 
would  be  in  order,  and  traditional  sum- 
mary judgment  doctrine  would  command 
pursuit  of  further  discovery  prior  to  ad- 
judication of  a  summary  judgment  mo- 
tion. The  point  of  principal  importance 
is  that  there  must  be  a  showing  of  cog- 
nizable prejudice  before  the  failure  to 
permit  examination  of  anonymous  news 

1 1,  The  fciuule  oxception  if;  this:  one  of 
Life*H  lioiiso  comiscl  testificil  only  thnt 
Jie  hnd  fliithentit-Qted  the  genuineness  of 
eertflin  Government  (Joeuments  which  hn<J 
come  into  the  posse.ssion  of  Life's  re« 


sources  can  rise  to  the  level  of  error. 
i^Iere  speculation  or  conjecture  about  the 
fruits  of  such  examination  simply  will 
not  suffice.  Hurley,  i^npra,  p.  974  of 
273  F.Supp. 

[11]  But  such  is  not  this  case.  As 
the  opinion  of  the  District  Court  makes 
clear,  the  record  contains  substantial  ev- 
idence indicating  that  it  was  over  a  peri- 
od of  many  months  that  Life's  reporter 
carefully  collected  and  documented  the 
data  on  the  basis  of  which  the  article 
was  written  and  published.  In  turn, 
Life's  key  personnel,  including  one  re- 
searcher, four  editors  and  three  lawyers, 
spent  countless  hours  corroborating  and 
evaluating  this  data.  Once  suit  was  in- 
stituted, the  mayor  was  provided  with 
hundreds  of  documents  utilized  in  prepa- 
ration of  the  article.  He  then  deposed 
virtually  every  Life  employee  who  pos- 
sessed any  connection  whatever  with  the 
article's  preparation  and  publication 
and,  with  one  exception,  each  affirmed 
his  or  her  belief  in  the  truth  of  the  arti- 
cle and  each  gave  deposition  testimony 
sufficient  to  raise  a  strong  inference 
that  there  was  good  reason  for  that 
belief.'^  To  rebut  this  evidence,  and  to 
support  his  claim  that  4  of  the  87  para- 
graphs conveyed  false  information,  the 
mayor  was  content  to  present  little  more 
than  a  series  of  self-serving  affidavits 
from  himself  and  from  Mr.  Sansone,  to- 
gether with  other  evidentiary  materials 
which  framed  but  a  minimal  assault  on 
the  truth  of  the  matters  contained  in  the 
four  paragraphs.  Aside  from  this  evi- 
dence, he  has  not  produced  a  scintilla  of 
proof  supportive  of  a  finding  that  either 
defendant  in  fact  entertained  serious 
doubts  about  the  truth  of  a  single  sen- 
tence in  the  article.  Neither  has  he 
come  forward  with  competent  evidence 
from  which  the  District  Court  could  rea- 
sonably discern  the  inherent  improbabil- 

portvr.  Ho  Uitl  not  purport  to  imss  on 
iJie  truth  or  faJs-ity  of  these  purloineil 
materials.  This  snmc  enii»loyee  formerly 
hml  served  na  Chief  of  the  Deii.irtnient 
of  JiisticoV  Org.inizeJ  Crime  section. 
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cue  fts  4GI  r.2a  oor>  (iotj) 
ity  of  the  matters  published.  In  short, 
the  mayor's  pi'oof  simply  does  not  meet 
the  standard  traditionally  required  of 
one  a^^ainst  whom  a  motion  for  summa- 
yy  judgment  is  i  titer  posed. 


[12]  We  have  mentioned  long-stand- 
ing decisions  of  the  Supreme  Court  mak- 
inif  clear  that  the  mayor  is  obligated  to 
demonstrate  with  convincing  clarity  that 
the  materials  he  alleges  to  be  defamato- 
i-y  were  published  with  knowledge  of 
their  falsity  or  with  reckless  disregard 
for  their  truth.  Where,  as  here,  the 
published  materials,  objectively  consid- 
ered in  the  light  of  all  the  evidence, 
must  be  taken  as  having  been  published 
in  good  faith,  without  actual  malice  and 
on  the  basis  of  careful  verification  ef- 
forts, that  is,  they  were  published  in 
good  faith  without  regard  to  the  identi- 
ty of  the  news  sources,  there  is  no  rule 
of  law  or  policy  consideration  of  which 
we  are  uware  that  counsels  compulsory 
revelation  of  news  sources.*^  Neither  is 
there  any  evidence  by  which  a  jury 
eouUl  reasonably  find  liability  under  the 
constitutionally  required  instructions. 
When  these  factors  conjoin,  the  proper 
disposition  is  to  grant  the  defense  mo- 
tion for  .summary  judgment.^^  The 
3udj,'ment  of  the  District  Court  must 
therefore  be  affirmed." 

Affirmed. 


I.uella  IL  MirxS,  on  belmlf  of  herself  and 
all  otlier  persons  simUarly  situated, 
Plaintiff -AppeHant, 

V. 

Klliofc  L.  RICIIARDSON,  Individually  and 
in  his  capacity  as  Sccrt'tary  of  Health, 
Education  and  Welfare,  Defendant-Ap- 
pellee. 

No.  768,  Docket  71-;J172. 

United  States  Cau\*t  of  Appeals, ' 
Second  Circuit. 

Argued  June  7,  1972. 

Decided  July  14,  1972. 


Action  challenging  constitutionality 
of  procedures  of  the  Department  of 
Health,  Education  and  Welfare  to  re- 
cover overpayments  of  social  security 
benefits.  The  United  States  District 
Court  for  the  Northern  District  of  New 
York,  Edmund  Port,  J.,  entered  order 
dismissing  action  as  moot,  and  plaintiff 
appealed.  The  Court  of  Appeals, 
Friendly,  Chief  Judge,  held  that  such  ac- 
tion was  properly  dismissed  as  moot  on 
basis  of  facts  that  not  only  had  plaintiff 
been  promised  return  of  withheld  bene- 
fits, but  issue  of  waiver  of  recoupment 
was  to  be  reexamined  under  new  proce- 
dures ;  however  when  facts  were  brought 
to  attention  of  Court  of  Appeals  which 
meant  that  should  the  court  affirm  the 


12.  Crtldivcll  tiinkcs  denr  that  hnrnssment 
of  tlte  prL'tJs  undertaken  uot  for  leKitininte 
rt'nsons/  is  without  justification.  408 
U.&i.  ^>5,  92  S.Ct.  2640  (opinion  of 
Powell.  ./,).  'J'o  ribiui)L'l  OisvlosniL'  iimlor 
the  ci  reu mytniifos  shown  by  this  record 
wonhl  seem  to  constitute  precisely  the 
hnniKsmont  Cnldiccll  svcka  to  curb. 

13.  Cf.  T)ionii)son  v.  .Kvenin^  Star  News- 
i)Mlier,  12V  U.S.App.aC.  299.  394  F.2d 
77-1,  770  (19GS).  ccrtioniri  Oenled.  393 
U.S.  SSI,  y.Ct.  194.  21  L.LM.sa  IGO: 
M.MikiiJi  V.  I'enn  Miilniil  Life  Insurance 
Co.,  1-28  U.S.Aiii).D.C.  3GS.  3S9  F.2a  53S. 
o}5.  n.  {)  (J 907)  :  and  Washington  Post 
Co.  V.  KeoKh.  12.^.  U.S.App.D.C  .'32.  3G5 
K2.1  n(,U  Ofi.S  (19GG),  certiorari 
denifd.  385  U.S.  1011,  S7  S.Ct.  70S,  17  L. 
Kd.2d  niS. 


14.  The  rcsnlt  We  reacli  in  tlie  instant  rase 
is  not  to  he  conss'trued  ns  precedent  for 
the  propo.sitiou  that  news  reporters  nro 
free  to  ronm  at  will  thronjjh  the  private 
papers  of  Government  in  searcli  of  n 
news  story.  We  ha«ten  to  omphasiy.c 
that  throttgli  enactn)Gnt  of  tlio  Freedom 
of  Infornmtion  Act,  r»  U..S.C.  § "  O.^S 
(J970),  amending  5  U.S.C.  §  1002  (lOGU. 
the  Congrews  has  attempted  to  .strike  the 
proper  hnlnnec  between  the  public's  *'nKht 
to  know*'  and  the  Governments  need  for 
secrecy.  We  note  this  Act  provides  tlmt 
nil  Government  files  are  to  bo  made  nvail- 
ubie  by  publication,  or  otherwise,  nnless 
expressly  excepted  by  one  oC  nine  care- 
fully delineated  exceptions.  As  to  the 
exceptions,  sec  §  r,J52(a)  (4).  (b)  (5), 
(b)  (7). 
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United  States  District  Court  for  the  District  of  Columbia 
Civil  Action  Nos.  1233-T2;  1847-72;  1S54-72 
Democratic  Nation'al  Committee,  et  al,,  plaintiffs 

V. 

James  W.  McCord,  et  al.,  defendants 

[Filed  March  22, 1973 ;  James  F.  Davey,  Clerk] 

In  re  Carl  Bernstein,  Robert  Woodward,  Katharine  Graham,  Joseph  Volz, 
Patrick  Collins,  Jeremiah  O'Leary,  James  Polk,  John  Crewdsoii,  Dean  Fischer, 
Howard  Simons,  Movants,  and  the  Xew  York  Times  Company,  Intervenor. 

Memorandum  Opinion  of  United  States  District  Judge  Charles  R.  Riciiey 

i.  baokgbound 

This  cause  comes  before  the  Court  on  Motions  to  Quash  Ten  Subpoenas  issued 
and  served  on  behalf  of  the  Committee  for  the  Re-election  of  the  President 
(CRP),  the  Finance  Committee  to  Re-elect  the  President  (FCRP),  Francis  L. 
Dale,  Chairman  of  CRK  and  Maurice  X^.  Stans.  Chairman  of  ITCRP,  all  of  whom 
are  parties  in  these  civil  actions  arising  out  of  the  break-in  on  June  17,  1972, 
at  the  Watergate  offices  of  the  Democratic  National  Committee  (DNC)/  The 
subpoenas  were  issued  to  the  Movants  herein,  who  are  reporters  for,  or 
managing  personnel  of,  the  "New  yorh  Tiims^  the  Washington  Postt  the  Wash- 
ingt07t  Sfar-A^eios  and  Time  Magazine.  In  identical  terms  the  subpoenas  command 
the  summoned  members  of  the  press  to  appear  for  depositions  and  bring  with 
them  all  documents,  papers,  letters,  photographs,  audio  and  video  tapes  relating 
in  any  way  to  the  Watergate  "break-in"  or  other  political  espionage  operaitions 
against  the  DNC  and  associated  organizations  and  individuals;  all  manuscripts, 
notes,  or  tape  record ing.s  of  communications  during  the  period  June  17,  1972, 
through  November  7,  1972,  with  a  broad  range  of  DNC  officials  and  employees, 
persons  connected  with  the  McGovern-Sh river  campaign,  the  FBI,  the  Metro- 
politan Police  Department,  or  the  United  States  Attorney's  Office  for  the  District 
of  Columbia;  and  all  drafts,  copies,  and  final  drafts  of  news  material  relating 
in  any  way  to  the  Watergate  break-in  or  other  political  espionage  operations 
against  the  DNC  or  connected  entities  and  individuals.  All  of  those  summoned 
have  moved  the  Court  to  (luash  the  subpoenas;  some  of  them  have  alternatively 
retiuested  protective  orders. 

II.  ISSUES 

There  are  basically  two  issues  raised  by  the  Motions  under  consideration.  The 
first  is  primarily  a  matter  of  procedure,  namely,  whether  the  subpoenas  are  so 
sweeping  as  to  be  unreasonable  and  oppressive  and  thus  invalid  under  Rules  26 
and  45  of  the  Federal  Rules  of  Civil  Procedure.  The  second  issue  is  infinitely  more 
important  under  the  current  state  of  the  law  and  involves  a  fundamental  con- 
stitutional right.  Simply  put,  it  is  whether  these  subpoenas  to  the  press  are 
valid  under  the  First  Amendment  to  the  United  States  Constitution, 

ni.  DISCUSSION 

A.  These  Supoenas  Are  not  so  Broad  and  Sweeping  as  To  Be  Unreasonable  or 
Oppressive,  and  Are  Therefore  Valid  Under  the  Federal  Rules  of  Civil 
Procedure 

Rule  26  of  the  Federal  Rules  of  Civil  Procedure  contains  the  general  provisions 
relating  to  discovery.  It  has  long  been  held  that  the  deposition-discovery  rules 
are  to  be  accorded  a  broad  and  liberal  treatment,^  and  that  subject  to  certain 
specific  limitations,  discovery  is  to  be  allowed  as  to  any  matter  that  is  relevant 
to  the  subject  matter  of  the  action.^  Despite  this  liberal  pohcy.  Movants  argue 

1  Democratic  National  Committee,  et  al.,  v.  James  W.  McCord,  et  al..  Civil  Action  No. 
J2.33-72;  Maurice  H.  Stana,  et  ah,  v.  Lawrence  F.  O'Brien,  Civil  Action  No.  1847-72:  and 
Maurice  IL  Stans  v.  Lnwrance  F.  O'Brien  Civil  Action  No.  1854-72.  were  consolidated  for 
purposes  of  dificovery  by  Order  of  the  Court  dated  February  16,  1973. 

^Hickman  v.  Tnulor,  .320  U.S.  495  (1947 K 

a  8  Wright  &  Miller,  Federal  Practice  and  Procedure:  Civil  §  2007. 
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that  the  subpoenas  should  be  quashed  under  those  provisions  of  Rules  26  and  45 
which  state  that  such  action  may  be  taken  by  the  Court  where  tlie  subpoenas 
would  cause  undue  "annoyance,  emburassment,  or  undue  burden"  or  are 
"unreasonable  and  oppressive." 

The  Court  does  not  find  the  subpoenas  so  unreasonable  or  oppressive  as  to 
justify  the  action  requested  by  the  Movants.  Under  the  theory  that  relevance  is 
not  to  be  measured  by  the  prc»cise  issues  framed  by  the  pleadings,  but  by  the 
general  relevance  to  the  subject  matter,*  it  wonld  he  difficult  indeed  for  tlie 
Court  to  find  that  none  of  the  material  requested  by  the  parties  is  relevant, 
particularly  at  this  stage  of  the  proceeding.  Further,  it  is  well  established  that 
if  the  requested  material  is  relevant,  discovery  should  be  allowed  without  regard 
to  admissibility  at  trial.^  The  fact  that  the  materials  requested  cover  an 
extended  period  of  time  and  are  voluminous  will  not  render  the  .subpoenas 
invalid,"  especially  in  view  of  the  fact  that  the  subpof»nas  are  limited  to  a  reason- 
able period  of  time  and  specify  with  reasonable  particularity  the  .subjects  to 
which  the  requested  materials  relate.^  It  is  therefore  evident  that  application  of 
these  general  principles  precludes  the  granting  of  relief  to  Movants  under  the 
Federal  Rules  of  Civil  Procedure. 

If.  The  Unique  Circumstances  arid  Great  Public  Importance  of  These  Cases 
Compel  a  FiJiding  by  the  Court  That  Movants  Arc  Entitled  to  At  Least 
a.  Qualified  Privilege  Under  the  First  AmcndniefU  to  the  United  States 
Constitution 

Because  of  its  finding  that  the  subpoenas  in  question  are  not  unreasonable  or 
oppressive  under  the  Federal  Rules  of  Civil  Procedure,  tlie  Court  is  directly 
confronted  with  a  constitutional  issue  of  the  first  magnitude.  What  is  involved 
here  is  the  right  of  the  press  to  gather  and  publish,  and  that  of  the  public  to 
receive  news,  from  widespread,  diverse  and  oftimes  confidential  sources.  Movants 
have  supplemented  the  record  with  numerous  and  persuasive  affidavits  of 
prominent  figures  of  the  Fourth  Estate  which  assert  that  the  enforcement  of 
these  subpoenas  would  load,  to  the  disclosure  and  subsequent  depletion  of 
confidential  news  sources  \\ithout  which  investigative  reporting  would  be 
severely  if  not  totally  hampered.  The  competing  consideration  is  the  right 
of  litigants  to  procure  evidence  in  civil  litigation;  "Underlying  that  right  is  the 
basic  proposition  that  the  public  *'has  a  right  to  every  nian*;3  evidence"  and 
that,  in  examining  any  claim  of  exemption  from  the  correlative  duty  to  testify, 
there  is  the  "primary  assumption  that  there  is  a  general  duty  to  give  .what 
testimony  one  is  capable  of  giving  and  that  any  exemptions  which  may  exist  are 
distinctly  exceptional,  being  so  many  derogations  from  a  positive  generai  rule."® 
These  cases  all  are  exceptional  on  the  facts  alleged  and  thus  require  particular 
scrutiny  by  the  Court. 

The  Court  is  well  aware  that  other  courts  in  "civil"  and  "criminal"  cases,®  and 
the  Supreme  Court  of  the  United  States  in  a  landmark  case  involving  a  newsman's 
testimony  before  a  grand  jury,"  have  been  reluctant  in  the  absence  of  a  statute 
to  recognize  even  a  qualified  newsman's  privilege  from  disclosure  of  confidential 
news  sources.  In  view  of  the  decisions  and  circumstances  present  in  the  above- 
cited  cases,  it  is  instructive  to  note  what  is  not  present  in  the  instant  cases. 
These  cases  are  not  "criminal"  cases,  and  even  though  they  are  primarily  actions 
for  money  damages,  their  importance  traascends  anything  yet  encountered  in  tlie 
annals  of  American  judicial  history.  Moreover.  ^lovants  are  not  parties  to  the 
actions,  lint  have  merely  been  called  to  testify  and  produce  documents  at 
deposition.  The  parties  on  whose  behalf  the'  subpoenas  were  issued  have  not 
demonstrated  that  the  testimony  and  materials  sought  go  to  the  ^'heart  of  [their] 


*  4  Moore'8  Fcdrral  Practice,  I  2r>.56rn.  n.  2(>^1.S1  (2d  ed.  1072). 

'^Freeman  v.  Seligson,  40r>  F.  2d  1326  (C.A.D.C.  lOGS)  :  Boeing  Airplane  Co.  v.  Cogge- 

280  F.  2d  054  (C.A.n.C.  1900K 
«Sce  Brown  v.  United  States,  276  U.S.  1.34  (in2S)  :  O'Malley  v.  ChruaJer  Corp.,  160  F. 
2(135  (C.A.7in47).  . 

Brown  v.  United  States,  supra;  United  States  v.  Medical  SocietV,  26  F.  Sunn.  55 

(D.D.c.  mas). 

^Wigmore,  Evidencer  S  2192,  p.  .70  (McXaiiphton  rev.  1961).  See  United  States  v. 
Bnffin,  3.Sfl  U.S.  H23  (1950). 

oSep.  e.g.,Oar}and  v.  Torre.  259  F.  2d  545  (C.A.  2).  cert  denied.  .SoS  U.S.  010  (1058).* 
^furphy  V.  Colorado,  (Colo.  S«p.  Ct.  wnrouorted  opinion),  cert,  denied,  365  U.S.  843 
(1961)  :  Tn  re  Goodfader,  45  Hnwall  317.  ?t67  P.  2d  472  (1961)  ;  State  v.  Buchanan,  250 
Ore.  244.  436  P.  2d  720,  cert,  denied.  302  U.S.  005  (1968). 

10  Bramhurg  v.  Hayes,  408  U.S.  665  (1972). 
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elniin,"  as  wn.s  foiiiicl  to  ])e  tnic  in  the  cnsc  of  Garland  v.-Totre.^^  What  is 
iilliiiiately  involved  in  tliesc  ca.scs  ljL'l\veL'n  lliu  majoi*  polilicnl  parlies  is  tlie 
Very  iiito.i^i'iiy  oi!  tiio  .iucliciiil  ;uul  executive  bvaiiclies  of  owr  i,^overiiinciit  juid 
our  i)o]itio:U  proce.sses,  i'or  without  iiifoi'ination  conceniiug  tlic  AVorKMntrs  of 
liio  .J^overiunent,  IJie  piiblici's  confideuce  in  (liat  iutegrily  will  inevitul>ly  iSUlTer.^^ 
!rhi.s  is  e.spt'cially  true  where,  as  here,  strong?  ;i!legal:ions  have  lioon  uukIc  of 
corrupt' inn  N\"iiliii]  tlie  hij^liu.st  circles  of  governnicut,  and  in  ;i  cfuupaij^ni  f<ir  (he 
I'rrsidiMicy  it.soif.  '.rhis  Court  cajjnot  blind  il.self  to  Ihe  po<?sil>le  "chilling  (jfrecl;'* 
tlic  enforcement:  tlie.se  broad  .subpoenas  would  have  on  (he  How  of  infurinalion 
lo  (he  pi-es.s,  and  so  to  the  puhlic.'^  'J'his  Court  .stands  convinced  that  if  it  allows 
liie  di.seoni"a.t:enienl-  of  inve.stiyat:ive  reporting  into  (he  iughe.sfc  levels  ot  yoveni- 
ineid,  no  aaunmr  of  le^^'ul  theorizing  eould  allay  tlie  public  .suspicions  cui;eadered 
iiy  its  ucibfu.'-i  and  by  Ihe  lua t  iers  alUiiced  in  Mie.sc  hiv.'.suity. 

It;  is  (jf  critical  iDiptjrtance  in  these  case;-?  (o  lude  an<]  hear  in  ijund  that  the 
uiain  piu'pose  ut  the  Judicial  system — a  seavc-h  for  the  truUi — must,  be  llexilde 
In  «)rd(»r  lo  acconjinndMte  itself  to  (he  Jioed.s  of  our  tiine.^  and  needs  of  an  in- 
dividual (-ase.  TIjc  eases  at  bar  are  luiprecodeiited  in  tlie  annals  of  legal  hi. story 
and  have  raistni  jmu'c  than  one  is,sue  (jf  lirst  imprcssioii.  In  such  eircuni.stajices, 
Ihe  CouiM  is  called  apon  to  fasluoii  a  i^(nu<»dy  consi.slent  with  the  entls*  of  justice. 
In  pvueeedi\ii;-  to  fa.shion  u  remedy  in  the  instant  eases..  Ihe  Court  i-eiuiiias  in  full 
accoi'd  with  Ihe  lan;^ua;re  of  :\lr.  Ju.s(ice  I'owell's  concuri^ing  (jpinion  in  Bninzhurt/ 
v.  IftfifCH.  in  whieh  lie  slated  : 

•■The  a.ssericd  chiini  lo  privilege  should  be  Judged  on  its  facts  by  tlie  strilvliig  of 
a  pnijMM'  ba!ane(i  be! ween  freedom  of  the  press  aiul  Ihe  obligation  oC.al!  citizens 
to  iKive  relevant  testinu)ny  .  .  .  The  b:iJaiice  of  tliese  vital  constitutional  and 
soeictal  interests  (ai  a  ease-by*case  basis  accords  with  tlie  tried  and  traditional 
way  of  adjadicathig  sueli  (laeslions/^ 

^J'lie  Court  ha.s  noted  the  al)0ve  constitutional  inlei'c.st — an  intei-est.  \\  hieh  trans- 
lal:cs  into  nothing  less  than  the  problem  of  maintaining  "an  inforjued  public 
ea]>able  (if  condneting  its  ou'u  affair.s  .  .  .  Against:  thi.s  iiderest  must  be  bal- 
anced liie  interests  of  the  parties  to  receive  evidence  going  to  the  substance  of 
their  claims.  Yet  tliere  has  been  no  showing  by  the  parties  that  alternative  sotivccs 
of  evidence  have  beeii  exhausted  or  even  ai)proached  as  to  the  possible  gleaning 
of  facts  alterinif ively  available  from  the  Movants  hcrelu.  Nor  has  there  been 
any  positive  sliowlng  of  the  materiality  of  the  documents  and  other  materials 
sought  by  the  subpoenas.  lu  tlie  face  of  these  considerations  the  parties  still  in- 
sist: that  }^Lovants  in  effect  open  their  doors  fov  inspection.  The  scales,  however, 
are  heavily  weighted  in  the  Movants'  favor. 

The  recognition  that  Movants  are  entitled  to  a  qualified  privilege  from  having 
to  testify  under  the  circumstances  of  these  eases  is  not  totally  without  legal 
precedent.  Thus,  in  Baker  v.  F.  cG  i'\,  hweHmcnt,  tlie  Second  Circuit  held  that  a 
reporter  eould  uot  be.  compelled  by  civil  discovery  to  reveal  a  confidential  source 
M*ho  had  informed  him  of  discriminatory  practices  by  sellers  of  homes  in  the 
City  of  Ciiieago.  The  Court  stated: 

••[Tlhc  [Sui)reniel  Court's  concern  with  the  iiitcgrify  of  the  grand  jury  as  an 
investigating  arm  of  the  criminal  iju.stice  system  distinguishes  Bran::hurf;  from 
the  ca.se  presently  before  ns.  If,  as  ^^Ii*.  .Tnstiec  Powell  noted  in  that  case,  in- 
j^tanees  will  arise  in  which  l-'irst  Amend  meat  values  outweigh  tlie  duly  of  a 
.ionrualist  to  testify  even  in  the  context  of  a  eviminal  investigation,  surely  in 
civil  case?,  courts  must  I'ccogni/.e  that  the  public  interest  in  non-diselosnr'e  of 
.{oni'ualists'  confidential  new.?  sources  will  often  be  weightier  than  the  private 
interest  in  compelled  disclosure." 

80  also.  Chief  Judge  Sirica  of  this  Court  noted  in  TJvUcd  States  v.  TAMy  that 
C(ynsiderations  in  civil  discovery  are  vastly  different  from  those  in  the  criminal 
context  and  ''First  Amendment  values  will  weigh  differently.""  And  the  Bran:!' 
hur()  <!.'onrt  itself  deelai*ed  that  "\vithout  some  protection  for  seeking  out  the 
news,  freedom  of  the  press  eonUl  be  eviscerated.'*" 

250  F,  2<1  nt  o.jO. 

^-Of  onn.nl  hujiortiince  is  the  necessity  of  a  well-IuCornied  piihUc  which  is  fully  able  to 
ani'ticipJitc  in  the  political  proces.s.  This  has  long  been  rccngnl*/ed  by  the  Supreme  Court  to 
])c  a  hasle  concern  uiulerlylnf:  tbe  First  Anicndmeiit^s  protection  of  freedom  of  the  press. 

o.'O'i  New  Yorh  Thncfi  Co.  v.  SuUivaiij  3T0  U.S.  254  (1964)  ;  Grosjean  y.  Avierican 
PnJ.'iH  Co.; 207  U..S.  2:-)a  (1030). 

«i  See  Haker  v.  F.  d-  F.  Invcstnicut,  470  F.  2a  77S.  7S2  (C.A.  2  1972). 

^MOS  XI. S.  at  700-710. 

"  IM  Lion  Itromlcusthig  Co.  v.  FCO,  305  U.S.  3G7,  302  (1909).  t 

Cr.  No.  1827-72  (December  21.  1972) ,  Alem.  op.,  9,  n.  14. 
"40SU,S.  atCSl. 

03-474—73  85 
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MoroOVLM*.  the  Crmi-1.  in  im  wwy  wishes  lo  imply  Ihsil:  1o(]m>'"s  rulhi^^  e«nistiliiles 
the  iini)lieit.  re(j«)giiili<.ni  ol*  {iii  ;il)solule  pri vih.'i^e  for  newsmen.  Siieh  woiihl  clejirly 
hi'  imin-oper  inuhM*  t  lie  lU-unzhun,/  deeisiuii.  It  imiy  l,)e  Uuil.  al:  some  fill  lire  (l:ile. 
th(»  i>{n'lie.s  will  hii  a  hie  to  demonslrale  to  the  Cinirt:  tlwil:  they  are  iniahle  lo  nh- 
iuin  tli(,»  sajn(»  iui'vi'mnlUm  I'rom  sonrecs  olher  ihnw  AJ(Jv;nils,  :iju]  thai;  Ihey  have 
a  eoiiii)elliii.!;  anil  overridinii'  interest,  in  the  ini:ormation  tlius  souiiht.  Until  that 
tiuM',  however,  the  (Jonrt;  will  not;  recpiini  Movants  to  testify  at  the  schednled 
dep(>sitions  or  to  ninke  any  of  llio  requested  materials  avallahle  to  the  parlu's. 

IV.  LM).\ei.L'.S!0>' 

In  eoneliision,  the  Co  art  notes  that  tin.'  First  Amendment  entitles  the  pnhlie  to  . 
more  than  a  ri^'lit  to  Kno\\'.  .It  also  re^nires  that  any  incnrsi(ms  into  the  areas 
proteet:e(l  l)y  the  Bill  of  Kiglits  wiW  i>e  given  a  i)rompt  jndleial  uainii-y  and 
lioj)eridly  one  t.liat  \\'ill  not  only  be  SiMuid  hat  \\'hleli  the  i)nl>lic  will  also  under- 
stand aiid  aceej)t.  Govi»rnnu?nt  generally  and  the  courts  in  partieidar  must  always 
stand  llrst  in' the  vanguard  of  upholding  the  spirit  as  WiA\  as  the  letter  ol'  the 
first  anaMulment  ^'reedoni  which  are  among  (he  nu)st  iin.'ciou.s  (tf  a  eiti/.iMi's 
fundaiiu'Utal  rights., This  is  what  this  Court  understands  legitimate  and  neees.-=ary 
••striet  eonst ruction"  of  the  C(»u.stitntion  to  ho  all  about.  This  includes  recogni- 
tion of  a  si)eeial  role  for  the  press,  J*or  as  written  by  .Janu'S  Madison:'" 

"A  i)0i)nlar  goviu'uuieut  \\'ith(Mit  i)oi)ular  inforniati(»n  or  the  means  of  acquiring 
it  is  but  a  prologue  to  a  farce  or  t  ragedy  or  perliaps  both.** 

Tile  CoiiJ-t  will  entei*  an  (jrder./hat  tlie  .swl>p(>e]ja.s  ))e  <jnjis]ied. 

Dated:  March  22,  1973 

Cll.MM.F.S  K.  KlOHKV, 

6'.»S'.  Di.strict  Jtahjc, 


STATE.MENTS  SUBMITTKU  ¥0R  TJiE  lillCOlW 

Statk-MKNT  01''  ]]ox.  P>Ki.r..\  8.  .Vnzi:o,  A  Kkpkksk.vt.a'i'ivk  j.n  Coxmn-ss  Kia>.M 
Tnic  20'1'n  ]Ji.stiuct  fou  tiik  Statk  oi-  NfvW  Vouk 

■As  we  discuss  the  vital  i.s.sue  of  freedom  of  infonuation.  nuiy  I  offer  my  own 
bill,  II. U.  lTyr>.  Called  all  act  to  i)rotect  the  conlideiitial  souri;es  of  tJie  news 
media,  it  ctaisists  of  ima  simi)le  pa  ragraph  : 

B c  i i  cn a c I cd  h}/  the  l>!cnatc  an d  II o u .s- c  of  .U c})ro.sc)i laii v c.s'  of  t h o  Uv i i cd  S t a t c.s 
uf  America-  in  Conf/rc-ss  a^ifivniOlcd,  That  no  person  con  no  c  ted  with  or  employ  e(l 
hy  Wh)  news  media  or  ])ress,  or  otherwise  engaged  in  gathering  news  nuitdrial 
for  publication  or  1)  road  cast,  can  be  recpiired  by  the  Congress  or  any  court',  graml 
jury  01- administrative  l>ody  to  disclose  any  information  procured  for  publieatiiui 
or  broiidcast,  whether  oi*  not  such  infonuation  is  actually  published  or  [u*o;uii"USt. 

It  is  not  (juite  as  short  as  the  Kirst  Aniendnient,  but  its  implieatious  for  pro- 
tecting fnicdoiu  of  the  press  may  be  as  I'ar  reaching. 

1  wonder  whether  Jiiehard  Nixon  recalls  the  signilicauce  of  the  year  ^7:Vy. 

It  is  a  date  of  special  meaning  to  lawyers  like  my.self  and  to  ne\\"si)aper 
l>ublishers  and  reporters  who  liv(}  by  the  principle  of  freedoiu  of  the  press: 
173o  was  /he  .vear  when  tlie  Ih'itisli  cohaiial  anihoritie.s  placed  oji  /rial  .7ohn 
Teter  Zenger,  a  priuter,  editpi*.  and  i)ublisher  of  The  jS^cu'  ynrJ:  Wcel'hj  Journal. 
It  \\'as  the  fii-st  free  j>i'ess  case  in  the  history  of  our  laud.  Zengor  was  accused  of 
criminal  libel.  AN'hat  he  had  nsilly  done  wwin  dare  to  run  an  .'irticle  severely 
criticizing  the  Governor  of  the  Colony  of  N(.»w  York, 

His  lawyers  were  disbarred  and  he  was  le4;t  aluio.st  defenseless  until  a'  bviUiaut 
IMMladeli)liiu  lawyer,  Andrew  Hanulton,  came  to  the  rescue.  Hainilton  argued 
iu  a  i)owerful  defease  speech  that  Zen.ger  had  simply  printed  the  truth  ami  that 
the  truth  is  imt  libelous.  5^enger  was  found  not  guilty  and  tlie  i)riiieiplo  of  free 
l)ress  toolv  root  and  later  became  part  of  the  lir.st  aniendmeiit,  which,  to  me.  as  a 
civil  lil»orties  lawyer  and  an  halutual  lifelong  dissenter,  is  the  very  soul  of  our 
Constitution  and  our  democraey. 

As  a  member  of  Congi'ess,  3  have  done  my  share  of  comjilaining  at  how  T  have 
lK.>en  treated  in  the  uewsi)apeivs.  I  am  always  convinced  t:liat  I  could  have  writ- 
ten the  Jirticle  better  or  more  fairly,  but  frankly,  if  I  laid  to  choose  1  between  a 
totality  noncriticjil  press  and  a  totally  and  sometimes  even  paiurully  critical  press, 
I  woidd  take  niy  chances  with  the  latter. 


w  G  Writings  of  James  Madi-^nn,  2,08  (Hunt  ed.  lOOG). 
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I  niii  lint,  tilllvin.ii'  iihoiit  ri'OtMloni  of  tlu'  lavss  {is  iiii  McMdciiiic  issiii*.  I'liior- 
Ifiimli'ly,  II;  is  }it,  tliis  ni(»im»ul;  a  wvy  m\i;ent  i-jsiu".  Wo  aiv  in  daiiiior  ot*  lo.siii;^^ 
i(.  ill  iliv.  ((ik'visifni  uml  radio  uitHlia  as  well  -is  in  (In*  jn-intcd  uu'clia.  (Jno  doijs 
iiul  lusii  a  fi'i't!  press  (»vernij;ht-  nor  is  winit.  "s  liapiK'uinj^  wcMn»S5>a  rily  oUvidns  to 
lln'  uiunrornuMl.  It  uan  hai>l>t*n  insiiliinisly.  lud  I  lK}liiM"i»  \  cnrnMit  oldll  tliat; 
is  fr('(»piii.i;  over  tlic  media  ij^yan  s<»V('ral  yaws  a.n'o  wlirn  Yin'  iM'esidrnI  A.uiii'w 
lannclii'd  iiis  caniijai.n'ii  ol"  intiinidaf ion  a,iiainst  TV  and  llio  pros.s. 

'I*Ih»  sidl''(.'oiiS(H's!iip,  pa  rt icnia rly  in  ti'Icvisinii,  lliat:  JnlI(»\V(M(  lias  Ik'imi  ovidiMit 
even  l!ion;;li  no  laws  were  rliau.nod.  TlH're  are  tisver  news  dociiuieiitiu'ies.  fewer 
iuird-liit Un^Mliscnssion  )n'<v;Li"raiiis.  and  so-t-alled  news  sliows  ari»  now  t»xpeeied  to 
i»(»'(Miti»rtaiiiin.!4*  rat  lie  r  than  inrorinarive.  'I'lu?  eliill  turned  t<»  rrost  wlieii  a  Nixori 
adiiiinist r,'i M(jn  s]M)ki»sniaii  recently  liidced  a  ljr<iiideast;  license  n»iiewal  l»Hl  witli  a 
iH)t>l(io-siilill(?  n-arniiig  (<»  nelwoi'U  atliliates  to  "Jinnp  on"  (1m^  networUs  Uw  al- 
Ie.u:ed  bias  in  iii.'(w(n'U  news  in'(>.v;ranis.  (M lUTwi.^e.  they  wer(»  (old.  jifUliates  w»aild 
\)\-  held  respoiisildc  for  wliatc\"er  appeared  in  a  net  work  prou;rain. 

1  lii^lievij  in  balanced  jnH'.siMitatioii  ot'  the  news,  hut  s<aiiet inuvs-  ii's  carried  to 
al).sur(Iity. 

On  .7a Hilary  20,  I  wa.s  in  \Vashiii.yt<Mi  tor  Inaniiiiral  Day.  hnt  noi  at  (he  <'<'r<»- 
iiion>'  iii.stjdliii;;  Mv.  ■Nixon.  In  fact,  an  extraio'dinar>'  niiinher  of  ^Icuihers  ot! 
(.'oni;res.s  decided  to  slay  luune  (U-  i;o  elsewhere  (Ui  thai  day.  1  was  at  I  lie  <M>nnti'r- 
inangiiral  ion  iu'ai:e  rally  held  hetweeii  Ihe  AVashiii;j:toii  Monniiiont  and  Lincoln 
Memorial,  aloii.ir  witli  about  IdO.OCM)  otliei*  peoi»le.  \Vc  had  a  larger  (iiriioiir  than 
there  was  tor  the  formal  inaii.n'iiral  i)arade.  but  you  would  never  have  icnowii  it 
riMUii  watchiuji;  TV  or  readiiiii"  (h(»  pr(?ss.  And  >'et:  tliese  l(X),Ot)0  peopU?  who  came  on 
Vi'ry  short  noth:e  to  their  (Capita!  to  exju-ess  (heir  deterniliiatiwii  ilial  this  linn^ 
llK'*n»  had  l(j  i)e  a  jjoaco  setiU'inoiit  wen;  as  uiuch  a  part  of  the  Aim»ricaii  political 
jjroi.'essas  tin;  oflicials  siMin^^  in  tli(»  inaii;;'iiral  .stands. 

rerhai>s  soim?  of  yon  read  an  ediltu'ial  in  the  Xeto  \'orh'  Thucs  rui  .lainniry  LMI 
caHed  "Voictvs  ot:  Conscience,*'  which  sabl  of  America's  "ill-fated  involvement *'  in 
(ln»  war  in  Indochina  ; 

Xow  thai  the  olllcial  protocols  at  U»ast  jiive  hopt'  that  tin*  killin.u'  and  snfferin.i; 
may  nide(id  oouh.'  to  an  (Mid.  i)  would  in*  an  nii^^rat(.'fnl  act  of  instant  liistf»rical  r(.'- 
\'isionisiu  (o  fail  to  note  tlie  contribution  of  tin;  p(?ac(-'  luoveiiient.  That:  inove- 
nuMit:  ^ave  oxpre.s.sion  to  a  facet  of.  iUv  American  character  whit'li  on.i;lit  not  in 
hv.  furj;(ttteu  \\l  the  V(M'\'  moimnit  when  its  prayers  uinitiar — at  least  teinp<n'arily — 
to  lia  ve  been  aiiswuvtMt  and  its  goal  a  }>proa(died. 

It  con ti lines : 

I>(»spite  .S(mi(j  (.'xct.'ssos  and  abuses,  for  tin;  most  \uivt  tin?  peace  iiiovemeiil; 
luaiiKHl  simply  the  conscionot^  ot*  a  conlitioii :  >'onnp;  aiul  old.  relijrious  l/'iiders  and 
veteran  politicians,  itlen lists  and  in-a.^niatists  w(n'Ued  and  nmrclh'fl  '\.nler  its 
banner. 

And  The  Times  coiicliulos  that  roc^cij^'iiition  must  he  given  now — 

To  those  who  doggedly  Icept  pointing  and  pushing  toward  i)ea(.'e.  ]\tany — i»arri- 
cularly  tlio  yoiuig — novoi*  faltered  in  their  conviction  that  pence  was  too  .seri- 
ous II  nmttuiv  to  be  loft  to  govern nient. 

And  1  might  add  that  what  goes  into  onr  newsi)apers  and  into  our  television 
I)r(jgr:inLS  is  too  .serious  n  matter  to  b(?  left  to  (»(n*eriiiiieiit. 

I  si>olce  earlier  of  a  present  threat'  to  ihv.  freedom  of  the  press  which  has 
emerged  as.  part  of  wdiat  I  believe?  is  the  Nixoii  administrjitiim's  attempt  to  Ueei) 
onr  voices  so  low  that  they  are.  indee<I.  silent  and  the  eyes  <jf  tUo  press  so  closed 
that  they  will  b^^  Ijliml  to  such  scandals  as  tlui  Watergate  "bugging"  conspiracy. 
It:  was  the  jS'i.\*r)ii  administration  that  attempted  U)  restrsiin  piil>Iication  in  The 
Times  and  otlior  newspapers  of  tlie  Pentagon  papers  wliicli  dealt  the  /inal  blow  to 
any.iUnsions  about  tlie  morality  of  the  war.  It  Is  the  NMxon  administration  that  is 
increasingly  using  grand  juries  as  tisliiiig  expeditions  to  obtain  evidence  that 
can  be  used  in  conspii  acy  indictments. 

As  yon  know,  in  I'ecout  months  four  reporters  hnvG  been  .sent  to  jail  for  refu.s- 
iiig  to  divulge  information  of  a  conlideiitial  natui'o  to  courts  or  grand  juries,  and 
at:  least  a  half  a  dozen  others  face  jail  sentences  for  defying*  court  orders  that 
they  must  reveal  their  sources  of  information. 

Accf)riiing  to  President  Cliurh»s  I'erlik  of  tiie  Xowspaper  Guild — AFL-CTO — 
news  reporters  iiave  been  flooded  with  demands  Hint  they  disclose  their  informa- 
tion, materials  and  .sources  not  only  to  biw  enforcement  bodies  Imt  to  defendants 
as  well. 
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III  llio  lli'sl  liV'j  yi'iirs  of        NlxoM  nduiiiiisli-jilinM.  in  fjurt,  .HO  .suIjik'miis 
si'i'vcd  (HI  the  {:hlc(f(/n  .SHn-Tlinc-'i  iiml  /»f/////  A'c//'.s"  Jilmu-,  l^^•o-lllil'(l.s  nl"  liu'iu  on 
hvhnW  of  tln^  UoVLTiiiiioiil .  Ono  I'cpni-tor,  iMiniH'  lljill  ol"  lln'  N//>/-77i/K'.s",  wjik 
si'i'vi'd  ill  .1 1  .sopjii'Jilc?  ]H'o(:o(HliMirs  williin  J 8  iiionlli!  .  • 

Diiriiitr  llK'  same  'M)  iiionllis  I'JI  sul)iU'Miis  wore  siM-vcd  <ni  NIU'  ;iml  CI'S  and 
tln'ir  \\'lhtll.v  own  01 1  si  nt  ions,  some  by  I'YuUtjiI  ant  I  Stall*  i»ri)sc(Milors.  otlii-rs  by 
(l(»rr.'nd:in(s. 

At  llu'  sanio  time  snnie  lu^ws  niiMlia  nninajifnuiiii.s  lu-KiHi  tuniiniJ:  over  tiles,  enii- 
tniniii;^"  ]Hiiplis!H-(l  aiu!  mii)ulilislieil  i)lioln.nTaiilis,  ver.lii'd  and  iinvei'ilied.  iiirornni- 
tioii.  the  names  nl*  son  rues,  and  so  t'oi'lh,  to  (hivernanMit  ai^mn-ies—soinel  imes  willi- 
ont.  any  siilipena  lieinjj:  issned--wit Inmt,  so  mneh  ns  tlie  eonrtesy  of  infnrndn;; 
Ihe  reji^'J'Jers  in \-<>1v(h1.  Snnn?  sn bpi^n a ej]  reporters  were  a  1st  refnsed  sni»; »ort  l)y 
t  iieir  imlilisliers  in  resisting"  snh])enas. 

In  ihis  al nh>s[»here  t>f  Ki'owini;"  intimidation,  llu*  t'.S.  Sni»renn'  ("onrt,  on  ,7nno 
121).  IDTli.  held  in  a  Ti-ttJ-t  ih?eisien  Ih.'il'  !l'<'  lirst  jjniendnn'ut:  does  not  [iroviile  jonr- 
nalisis  \'.'itli  a  privih'.i;e  to  ^^■i^ldnlld  eontidential  information  j'rom  a  iJ^vi\\\(\  ."ni'y. 
'I'he  does  ref'o;inize  eerlajn  conli/lenlial  r(?lalioi(sldi).s  sm-Ji  as  hns)i,'Uid  and 
wile,  attorney  and  elienl,  physii-ian  and  ))atient.  i)riest  anil  iMmilenl,  bnl  in  Ihi-eo 
easos  on  whieh  ihe  Conrt.  rnli;d  tin.'  ma. fori  I  y  hold  that  : 

'I'he  (.'onslilulion  does  not,  as  it  nover  has,  exenipl,  tiie  nev.-snn'n  from  iH-rforni- 
ing  the  eilizon's  lioriiial  dnty  of  appoarinji!:  and  fnrnisldn;;'  information  ri'U'vant 
to  a  ;^rand  Jnry's  (ask. 

In  his  separate  dissentini;  f>pinion,  .Instico  AVilliam  Dnn.udas.  who  is  the  Conrl's 
most  ardent,  elianipion  of  tli(»  lirst  annMuhnonl-.  said  : 

Jf  the  Cunrl  sanctions  today  beconio.s  settled  Uiw,  then  the  re])orlor's 

main  J'nn(:tii>n  in  Amoriian  soeicty  will  be  U)  ])ass  on  to  the  pnhlic  the  i)ress 
ndeasi's  whioh  the  various  departnient.s  of  i^overnnienf,  i.ssne. 

In  their  dissenting  opinions,  Jnsticos  Stewart.  .P.rennan,  and  ^Slar.shall  assorted 
tlial:  ''the  riii'ht.  to  gather  news  implies,  in  turn,  a  li.i^lit  to  oontidentinl  relation- 
ship l»otW(>en  a  reporter  nnd  his  .sonrce.*'  Tliey  pointed  out  that  nncertainty  al>ont 
e\*erei.*^o  of  the  power  will  lead  to  self-censorship  and  also  hold  : 

The  Conrt's  (!ral)bed  view  of  the  first  a  mend  men  t  retlects  a  distnrhin.c:  insensi- 
tiviiy  to  the  eritieal  role  of  an  independent  press  in  onr  .society.  Tlie  Conrt  .  .  . 
iiivili's  state  and  Federal  anthorities  to  niKlonnine  the  historic  independence  of 
the  press  by  attempting  to  annex  the  jonrnalistic  profession  iis  an  investigative 
nrm  of  the  government.  Not  only  will  this  decision  impair  perforuiauce  of  the 
liross*  const itntionally  protected  fnnction.s.  but  it  w'lW  ...  in  the  long  nni  harm 
rtither  than  help  the  administration  of  .instice. 

Although  I  Iiave  quoted  at  length  from  these  di.s.scnting  opinions,  it  i.s  the 
ma.iority  ophiion  that  now  reigns  supreme,  and  it  will  do  so  lUitil  Congress  cn- 
iicts  legislation  to  create  a  aI>,solntG  newsmen's  privilege.  At  present,  several 
states  have  emu- ted  some  legislation  tliat  affords,  in  varying  degrees,  a  testi- 
monial privilege  to  newsmen.  Tliese  laws  are  not  uniform,  however,  and  none  of 
them  guarantees  absolute  protection  to  a  reporter  v. ho.  if  he  is  really  to  do  his 
job.  must  be  able  to  protect  his  sources. 

So  now  we  get:  back  to  1735,  not  tJie  year  but  tJ)e  number,  cJiosen  i>y  (Jesign, 
of  a  bill  I  inti'odnced  at  the  opening  of  the  03rd  Congress  and  similar  to  a  bill 
I  int  roduced  last  June. 

This  is  one  of  two  bills  in  Congress  that  would  create  an  absolute  newsmen's 
privilege. 

I  iind  it  interesting  ihtit  .pist  tJie  olJior  (lt\y  Frank  Stanton,  vice  cliairnian  of 
the  Golnnd)iii  Broadcasting  System,  called  ff)r  enactment  of  an  absolute  privi- 
lege bill.  He  said  ho  had  changed  his  stand  l)ecauso  of  the  ♦'dismaying  and  very 
sorio\*.s  j\ssa\\lt  that  has  devoloped  in  the  courts  and  elsewhere,  against  nows- 
inen's  riglitvs  and  the  public's  right  to  receive  an  \in restricted  lU>w  of  information." 

The  lieads  of  NBC  and  ATiC  Imve  taken  similar  iiositions. 

Although  newspai)ors  and  magazines  may  not  always  look  with  favor  on  their 
'l.'V  competitors,  T  think  this  is  one  instance  in  which  all  the  media  share  a  com- 
mon interest  and  connuon  pnrpf)se.  I  hope  there  will  he  a  nationwide  effort  by 
all  the  media  to  obtain  this  very  crucial  protection. 

Wc  in  Congress  cannot  enact  a  law  rei]uiring  the  President  to  Iiold  news  con- 
feroiices,  a  practice  which  seems  to  be  withering  away.  AVe  cannot  reipiire  the  ^ 
President  to  submit  to  questioning  by  committees  of  Congress  .so  that  we  can  f\illy 
cvnlMnto  adminiscration  policies.  But  we  can  extend  to  the  press  the  full  freedom 
to  do  its  job — to  investigate,  to  dig  out  facts,  to  expose,  to  criticize,  to  arm  citi- 
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zi'iis  Willi  Uio  liir<u-Mialloii  liicy  itwd  Id  clmiiw  Onvcriiiiii'iil  policy  il'  Ouit  is  wliat: 
lins  lo  >U.n\i\ 

'V}\\)  Tin}t\\  si)oUl'  of  "voieos  t)r  n)Us<'ioH('0."  W'v  sllU  nml  Uu'in.  ami  llioy  will 
nut,  \M\  luianl  \i\iU'sm  lUoro  is  w  i'wv  pi-css.  •i'liiTo  Is  \ivvvv  n  limr  wlirii  wi'  do  not 
itcod  n  rr('i»  press,  bill  tliiTt?  nro  limes  wIk'U  wr  need  il  more  llum  ever.  ^Ve  are 
in  such  a  f  iinr. 

W'lii'fhci-  yiui  ix^^wv  or  dIsajiToc  willi  tlio  p(Oicit's  (-1'  llii'  Nixmi  adiinui'l  ralinii, 
1  Ihink  you*  will  naict'do  Ihal;  Uum-o  -  vo  mauv  A\ni'rii-aiis  wlu»  will  l«i'  opiiosiuK 
sniiu'  or  Us  politrh's  Pa  [\\v  m.'xl.  -1  y^'ars.  \Vi?  do  liavo  a  (I'uco  in  ladnrhina  a(  lasL 
lull  only  a  I'rauili'  I'l-acr.  Tin-  wm-k  of  iho  ])i':.'/o  :;n>vi'iaoid  is  ad  rad^J.  Wf  will 
♦  'OMfinuV  li»  di'hiaial  liaiilaliiais  na  Iht-  I'rcsidcai '.s  nnitrtTcdriUi'il  aad,  I  lu'liovo, 
nar(a)sillatiuaal  n"-o  pawn*  lo  aiako  war  and  lo  rondii'.'l  aiass  (error  iMindiin.^s. 
Wo  will  rontinno  in  (.'lamToss  I  la'  laovc  \o  rrassi'i't  lair  auUiorily  a?u\  mil  ol'f 
U\M\h^  St)  tlial.  l'rcsid\*nt-  I'anaui.  srntl  tn^ips  ^^v  plaiU's  \,;\v\<  pi  Indnrdina  i«* 
tlio  "ivil  war  (lu'i'o  is  r('Sii;n('tl.  \ 

"Aial  a^^Jho  i'rosidi'at  iNad.'naf  s  tn  disaianllo  }i!'M.urMins  Wn'  iUv  pnoi-,  na*  iho  ill- 
liMnst'tl.  foi-  vi-icrans,  Ini^  <-lnid  caro.  t'oi'  laj'dii.'a!  n-sca icli,  i'or  cdm-a I  inn.  l'io*  anti- 
puMalion  n)oasnrO^.  lor  Iniaiaa  nt'cds.  wliilo  lio  inairs  uioncy  inio  loiVilary  pro- 
;iranis  IJaav  will  la*  Uia  voices  ol'  dissent  heard  all  ovor  Uk;  land. 
As  .lel'lVrsoii  sa'ul — 

"'ria»  peoplo  art*  I  lie  iiiliiaalo  resposiUa'y  td'all  powei'.'' 

And  I  woiild  add.  Hir.\'  raanol  cxia'cisr  (hai  jiowi-r  willmnt  a  l:r(K*  press. 


Sr.NTKMKX'j-  o\  Till-;  Ski-a)  i'o:;  ^  K.':i)i;ii.\r.  Snna.n  Taw 
(I'.y.  UolM'iT  Iirail>;(.'l)) 

Tin  snr(j  (ho  na'anin.i; ,oi'  fho  fi'rin  KUKK  I'UKSS  is  inalerslodd  Uy  aiosl:  ciii- 
iiciis— certainly  hy  most;/ L'niltMl  Slafos  Senalor.s.  Bat  the  iiaiairf anei»  of  a  I'rce 
press  to  tlie  jiVivernna'aial  systt'oi— and  ilio  coaso(iuoat  .society— tlaU  hi\.^  oxlstod 
in  this  countvy  for  IS-t  years  has  apparoidly  e.scnpefl  tlu;  nndevstandtnu'  of  \uany, 
iaolndinL?  srane  \aeinlaM-s  oC  the  pross  it.scilf. 

'.Poday.  a  vv.vy  vrnl  throat,  exists  to. the  I'rco  pi-ess — as  it  doe.s  to  a  ''rreo  Con- 
.i,r|'e.ss-'— I'rorn  tlu'  oxeciifivo  hraiudi.  1  don't  nieaa  to  \h)  poaiii{)ns.  There  are  paral- 
lels hetween  the  Con^^ress  and  tin?  j)i'Oss— and  sliai'ed  roalitios  .  .  . 

.  .  .  'i'he  ]n'ess.  liko  t 'oji.irress,  is  in\*()lved  in  invostitiaiin.ii'  in'f\u:ranis.  pr(K*e- 
dur('s,  policies,  and  poo\ile  l»oth  in  a\nl  ont  ot:  p:over]n\ioi\t.  The  assun\ptioa  of 
powei'-— even  partial  i)ower — hy  anyoao  over  I  ho  inveslijialive  rolo  can  ho 
dcvast.atiai;  to  oitlicr  ... 

.  .  .  'I'ho  pi'o.ss,  like  ( '(aru'ress.  can  iu*ver  fnlly  a.uM-i^i  on  anydihiL:'.  T!)o  ('{Hi.j^i'Css. 
ol:  coarse.  Ijas  m.'istered  the  art  ot:  coaipronn.-'o.  The  press  is  inherently  iaoapal»lo 
even  ol:  that.  non(Je  the  assort i tats  hy  so\no  tlvat  the  national  prcr?s  is  contrfkUod 
hy  a  **uoj';heast.  estahii:<hineiit"  Ihoni^dit  st rrictni'c  is  ncaisensc?. 

'i'ho  first  aiaeiidaaatf.  with  ils  'aio  law"  .provisinn.  is  a  rariuM'  clear  la-ohihi- 
tiiai  a.u';'iiist  any  inovt?  to  slide  I  ho  frtso  i)ross.  T^  "rtj  arc  ooniplic'ation.^;,  oT  oonrso. 
The  ,i:naranleed  riii'ht.  to  an  nnhaaii)ered  trial  hy  ;jnry  is  an  often-cpioted  evaniplo. 
P»nt.  tlu^  i)ress,  with  n  littUvhel])  from  a  conrt  ordtn'  or  two,  has  managed  to 
fu\u'ti(a\  qnite  well  alonjrside  t hat.  ginarantoc. 

7*0  (Jfj^cfrh^Kro  of  a  source-'^'.  /.''>/<.v  and  ''dKffa/.'r.s"  iMiytillcU 

no  tnturouicn  io  mij/onn.  As  SenMfor  Krviii  ijoiiited  ont  in  his  aanonnoonwnt  of 
these  henriairs  .  .  It  is  rather  iroair.'  .  .  .  (that  in  fliose  cases  invMlviiiju^  indicfc- 
njcnl:  of  ineaihcrs  of  tin?  pr(»ss  since  llie  (UihlivrU  and  lU-ni^zlntrfj  de<asions')  .  .  . 
the  lanl  resnlt.  has  not  heen  the  tliscovi^ry  of  evid(aice  which  has  led  to  the  jailne^ 
or  a  crindnal.  hut:  rather  tlio  ineureoration  oi*  now.cinen  whose  reijortinj;'  was 
responsihI(»  for  hi-ia.i^injr  the  iniscoadact  to  tin*  aftjidion  of  the  pnlilic  in  the 
lirst  |)lace." 

Snch  forced  disclr)snro  apparently  ixuartinlees  Imt  one  tliiiiK:  tln»  stitlin.i:  of 
the  free  ]>ross. 

Since  Senator  Clark  invited  n\e  to  o(nanioid;  on  the  hills  heftn'C  you  for  yonr 
consideration,  I'vo  iriveir  ninch  thonjirht:  to  the  ])rooleni.  Tiu're  seems  to  ho  no 
coniparahle  jn-ecedont  for  the  \u)t}<}  for  snch  considerations. 

1'hnro  are  stronir  arixmnents  Ijeinj;  made  a.iraii!St  any  coni^ressioaal  ''shield 
law,'* 

The  current  Adiiiinistration  ar2:\ies  in  favor  of  its  own.  Justice  Deiiartment 
"guidelines"  on  the  snhjeef',  1  considei-  this  a r.jrn nuad-.  ridiculous.  If  the  Adminis- 
tration of  the  .STtii  rresident  can  initiate  such  ^nudelinos,  what  is  to  pro\Ti\t 


544 


llio  siiiiK?  Adniiiiislnilion— or  Hint,  of  ViSlU  IM-osidiMit— tVoin  cliininatin;,^  or 
olinii.i^iM-  c-onipU'k'l.v  Mioso  iriiidoliiios?  And,  n.s  sovonil  roportDrs  coiild  (osliCy, 
ihi}  current:  ji'nidt'lincs  don't;  .scoin  to  Ui  workinj^  ((h»  well.  lU?.voiul  t.liuf.,  (lie 
JMs!ti(M»  Dopnrtniont.'s  Kulilelinos  npiKNir  lo  Ikj  a  picci;  (>i:  "iion-pennnnont;  paniloK- 
islalion"  which  hardly  scimms  t,o  fall  williin  the  laii'vev  of  tliat;  depji r(.nieiil;.s 
responsihililics. 

Many  ineniliers  (d*  tlu)  liress  ar^ne  a.ii'ainst;  iho  shield  hiw  .  .  .  and  I*(»r  some 
very  irot.Kl  n^asons  : 

.1.  .  .  .  Any  law  dcsi^^ned  to  relnl'onM*  a  constitutional  .i,niarauteo  inevitahlv 
includes  conditions  anil  avhitrary  lin\ila(luns  on  tlie  j;\iaraulee  ... 

li.  .  .  .  A  lest,  should  he  niadt?  ha sed  on  the  J-'irst,  AnuMnlniont,  alone,  without 
the e<nupli('atii)ns  inipos(fd  by  a  Tollow-np  Inw  ... 

.  .  .  Any  law  is  apt,  to  he  tlu!  result,  of  ctanproadse,  which  cindd  soverclv  Mailt 
the  Mrst  Aun'UduKMd  p^narantee . . . 

'1.  .  .  .  Any  CDU.i^ressioual  shield  law  would  he  deelared  uuconslilutiona'  :>*■ 
the  lirst  test — a  \*ei*y  r<'al  possihility  ia  the  case  el*  uiauy  existin^^  sta*-  ..le'^. 
laws — heea\ise  id' (luMiniilat  ions  just  lueut  idued  . .  . 

Meariuir  laU  niy  eon  I  cation  that  a  fret:  press  ean  u<'\-er  Tnlly  airnMi  on  anything. 
I  disa.^rree.  In  the  lirst  i)lacc,  the  Mrst  Anieudnnnit  d(H's  not  si)ell  oat. a  guilrautee 
a.irainsi  fun-cd  diseliisuro. — it  iuerely  infers  it.  And  secondly.  i(,"s  my  feeliin;- — 
aatl  the  fe<^linjL:'  nf  many  in  the  press—tliat  the  cnrreul;  threat  of 'nn-ccjl  dis- 
closure,  and  the  eonsequent:  Ihn^at.  t(t  a  via! do  free  press,  is  so  .ui-caf  as  to  war- 
rant a  federal  law  spi'cifyiuir  t  he  .una  ra  alee.  /  dn  vol  feci,  hnivrrcr.  lliul  Uir  four 
anfunirnf\'  li-'^'lrd  nhnrc  -s-hoKhf  he  n.-i'ff  rnrcfullif  aoihshfcrvd  in  I  he  dcsiffn 
of  aurh  0  hnr. 

Ill  e.niuaiad iujn*  on  the  hills  hefore  yon — or  on  those  of  which  I  am  aware— 
\\\  like  to  lirst  (o  a  tl  dress  myself  to  Sena  lor  I-:rvin*s  six  points  of  i-onsid  era  linn 
:i.  Is-.'ffnslolirni  drsinihlv.^ 

\\  s.  I  1  lliul;  it  is — foi*  reas(nis  e.\)>rc.^seil  ia  aiy  eonuaeuls  to  this  iKUat. 
L*.  sunuh!  (itr  (tririln/c  he  ah.solnlo  or  ({ifnlificd / 

Here  l".'}  like  to  recall  at;  least;  twfi  of  flu^  ar.iiinaenls  put  forth  hy  nieiahm-s 
of  the  pri'ss  a.uainsl  i>assa.u(;  of  a  i'cderal  slii^'hlhiw; 

.  .  .  Any  law  desi.uned  to  rciuf(>rec  a  cf)uslitutional  .una rant (•(,»  inevitalily  in- 
cludes eondit  ions  a  nd  a  rhit  rary  11  mil  at  ioas  ou  t  he  .i^na  ra  ule(s  ... 

...  Any  law  is  apt  to  ho  tlu;  result  of  (M)mproiuisc.  which  could  seV(M-clv  limit: 
Mie  Kirst  .-Vmeudnuuit  ^niaraiitcc  .  .  . 

Any  le.irislated  •■\a'ivileiie;'.  if  not.  ahsolute.  w<mld  have  a  tetidcui-y  to  fail  into 
such  a  trap.  The  uuM-e  *'-i(:t  that  qualilieatitm  exist" — ;iud  lienc<i  some  narliauisin 
.for  ohtaiuiiiir  -pricileire* — would  havo  a  teudeiicy  tti  iiros.sii.rc  many  editors  (if  not 
reporters)  into  non-puhlioation  r)r  noii-hroa<lcast  of  s<aisiti\*c  stories.  And  pei*- 
haps  more  iuipr)rlautly,  such  pressure  would  he  lelt  most:  hy  those  witli  the 
least  wealtliy.  least  influential  oi-juauization  heliind  tlnan. 

:  I.  .s"  It  nn  hi  III  c  t)  rii '  i  I  (ujc  u  />  }i  /  //  /  o  .s-  tulca  s  i  re  1 1  a  ,v  .Frv/  cm  I  ffrnccvil  ^ 

Ideally.  I'd  arjiue  in  favor  of  a  lull  designed  to  apply  to  Iioth.  "it  is  after  all  - 
in  slate  proceed i a gs  whei't^  the  tlin-at  of  fon-etl  diselosun-  lias  arisen  nir>st  often. 
It  is  also  ill  state  proceedings  wlu'i-e  imMiilKu-s  of  tin?  press  most:  in  need  of  pro- 
tection, and  proseeutor.s  least  ineliued  to  restraint  are  to  he  Humd. 

However — I'd  C(m.sider  this  ihswh  less  imjMa-tant  at  thi.s  point  than  the  otiier.s 
under  con.^iideration.  and  I  'd  he  very  much  dishea rtciUMl  if  an  otherwise  adcjjnafe 
hill  should  founder  hecause  of  debate'  r)\-er  federal/state  vs.  fedora l>onlv  ap- 
plication. '  - 

If  there  is  room  for  eomi)romi.se  at  all  in  adoi)tiii.i!:  a  federal  .shield  law,  it  is 
on  tills  iioinr  that  Iho  compromising  sliould  he  dom?.  A  federal  i)rcced(ail  would 
make  it.  all  the  mtwo  imssn)ic  to  suecessfully  lobby  slate  legislalnres  into  folhnv- 
lowiiig  suit. 

^1 .  To  wfi  0  n  I-  i^h  0  u  1  d  f  he  pri  o  ilcf/e  a  on '.'/  - 

II  is  on  thi.<  i»oint-.  I  feel,  that  the  actual  wording  of  a  .sliicld  law  hill  becomes 
most  erirical.  It  must:  he  precise,— and  it  must  cover  all  ba.sGS--if  wo  are  to  escape 
coiuplex  and  confli'-ting  i)ost:degislat:iv')n  iiiten)retatiou. 

Under  the  lorims  of  .some  proposed  state  shield  laws,  such  uol:able  joaraalists 
as  Tbonv.is  raine  and  H.  L.  Mencken  Jiiay  iiot  have  been  granted  'protection. 
Both  men  woi'o.  at  times,  esscnt:}ally  self-oniployed  social  critics— and  would 
have  been  nnahk  to  i)ro\-e  primary  employment  for  some  miniininii  number  of 
months  ^or  year.^  with  a      .  .  regularly  published  m;wspapcr  .  ,  .  or  .periodi- 

A  ratlier  recent  i)lienomenon  in  the  press  has  been  the  emergence  ofLtlic  so- 
called  '•i)nblie  access  rormat;'\  With  t:hc  implied  (and  .sometimes  mystic)  urgings 


of  (lit'  I'*CC--~ir  not  Uioso  of  loenl  ui%'UJizatioMs--*.srvorjil  hrojulcn.slors  hnvo  oiu- 
hnrkiMl  1)11  t\  soinotiiiios  .sriiry  eoiir.so  in  Jillo-.vin.u;  (iin/nnn  to  spoaU  out.  on  Jiliiiost 
jiiiy  s\M>joL't.  The  print:  iiiodiiuii  lui.s  to  a  limitoa  oxtont  i»)ck(Ml  ni)  on  tlio  tlienio 
jilso.  As  progrniiis  ami  eoluniiifi  of  lliis  sort  incrcast^  in  rriMinoncy,  and  as  nion» 
adciitiou  is  rociisod  on  tluMii,  more.'  and  inonj  -news'  is  Ul<oly  Vo  oonie  r>nt  id' 
theni.  Can  you  iinaA'inL'  tlie  einhn rrassinont  to  *'tlie  land  (d:  tiie  I'lve"  siioidd 
tlH«s(\  c-iliJieiis  standiii.u-  on  a  nuuueidary  soai)l>ox  .suddenly  lind  (lieniselvos  hein.L? 
called  oil  to  disclose?  "eonliiU'ntial  so\irees''  and  notes. 

II'  a  federal  shield  law  is  to  prevent  the  need  for  special  eon.sidoratitai.s  due  to 
.sunuj  individual  eircnuistanee.  in*  some  as  yet  nnn.sed  nRMliinn,  then  it  had  bettor 
nwiKe  itself  ai»ply  in  the  simplest  and  broadest  terms  i)os.sible. 

o  and  (1.  Whal  (juali/icut ion-s,  and  \rhut  nicchunitinis':' 

None.  T  siiare  the  feeliujir  by  many  in  thi^  i)ress  that  a  law  iiielndiU|L?  ''nut  o]>- 
lainalde  by  ullernative  means''  or  ""except  in  cases. of  national  security"  clausos— 
(M-  one  which  es(ai>lislies  a  mechanism,  no  matter  how  elaborat:e,  for  obtaining  or 
(bdii^r  away  with  tlu^  newsmen's  privile^^ti — would  prove  to  inhibit,  ratbov  than 
pndcct".  Ibe  free  press. 

]{eco.miizin,!^  au  iimlerstaii.laitle  tendency  to  imt  lemislato  nnliniiled  privile.ire 
In  any  ^rrtaipl  let  me  restate  the  ar>i:\uneiit  that  un  shiebl  law  need  inttM'fcre  with 
the  siniidavd  Muditdnient  after  the  fact:'  provisions  of  criminal  law.  A  nowsnian 
who  breaks  (he  law  shmild  certainly  remain  liable  i;or  i)rosecidion.  . 

At  this  wi-itinj;'.  tbvee  bills  and  one  re.solnti<ui  are.  due  to  1)0  considered  by  this 
siibcoiuiuittee.  All  an*.  I'm  snro,  well  iiueiitioned.  All  contain  commorJablc  i^oints. 
Two.  however— S.  .IHS  and  S.  .loiiit  liosolntion  8 — ai)pcai-  nmst  capable  of  ac- 
complisliinu:  the  •newsiuen'.s  privilej^i^'  inferred  in  (be  First  Amendment;. 

,s'^  .7/;, — is,  ill  my  esVimation. .a  poor  bill.  It  mets  ilsivlf  in  tnadd*^  ininiedialely  by 
attiMiipting  to  "oi'itit-e"  nil  thos,.  wlio  nii,i,dit.  conceivably  diss^enunaie  news  to  the 
public.  Such  an  attemiit  is  needless,  in  my  view,  and  arbitrarily  limitin;;*. 

.More  si-nilicanlly.  at  the  head  of  its  .'^ectioi;  :>.  ''N.vcept  as  i)rovided  in  soo- 
(ion  4  .  .  .  ".  the  bill  calls  for  a  proced\n-e  emibUn.u;  the  removal  of  Its  own  iuteudod 
protect  ion.  .Snob  a  provision,  if  made  law,  would  liave  a  i^oteutially  stilliuji'  el  feet 
im  the  pre<s  .  .  .  hardly  the  in  (cut  ion  of  .Senator  SclnveiUcr,  Tin  .sure. 

N'.  .i/iS. — is  fraujj;ht  with  prf)posed  conditions,  and  procedures  for  doiui?  away 
with  newsmen's  pn>((M;tion.  t" 

Th(j  bill's  stKttion  7,  sub.section  (c)  i.s  particularly  botlior.sonio.  In  its  itoniij^ed 
mention  of  specific  crimes  and  circunKstunoe.s,  it  atC:^ln  imposes  unnecessary  ajul 
unwarranted  lin.dtin.cr  factors.  'J'lie  specific  montion,  p.-iraj^^raph  (3),  of-  ca.ses 
"  .  .■  .  involvin.i^  clnssilied  national  security  doenments  or  details  ordered  to  bo 
kept  secret''.  I  would  have  hoped  to  ho  seen  a.s  nnneces.sary  in. the  walce  of  the 
iv:uns  of  t(.'s(iinoiiy  and  debate — and  tlio  Snprome  Court  decision  on  prior  re- 

valid:- — that  carve  out  of  the  Pen ta lion  I.Mpers  ease. 

>\'itli  all  due  respect  to  Senator  W'eiclcer,  S.  81S  ;i.s  hardly  in  the  best  interests 
of  a  i'vQv,  press. 

tS'.  h'tS. — if  passed  intact,  would  iudecul  "insure  th?  free  flow  of  information  to 
the  public''.  It  appli(?s  to  anyone  engaged  in  informing  the  public.  It  would  nn- 
doul)t-edly  protect  scholars  and  painpbletcer.s,  as  well  as  tho.se  more  traditionally 
tluuiglu;  of  as  "the  pre.s.s''.  And  it  inhibits  itself  loa.st  in. its  various  definitions  of 
tern  IS. 

As  introdui'ed  by  Senator  Hartke.  S.  .7.  Resolution  8  is  similarly  all  inehisivo. 
and  least  encumbered  by  qualifyijig  definitions  and  renin rlcs.  In  the  event  8.  ]oS 
would  prove  '.'unpa.ssal^le".  Resolution  S  would  1)(^  a  nio.tjt  welcome  substitute. 

lIiLliUe  many,  this  nation  can  yu'ide  itself  on  its  '-constitutionality".  II  has 
guarded  its  dociunent  of  foundation  like  a  Rible — ^or  perhaps  more  accurately, 
lias  allowed  itself  to  bo  guarded,  by  the  document.  The  Constitution — added  to, 
interpreted,  re-interpreted^  ami  at  times  stretched  almost  to  the  broalcing  point — 
has  supported  one  of  liis(:ory's  most  aiuaxdng  feats,  Tt  has  i^eriuitted  the  existonce 
of  an  ''experiment  in  i)oi)ular  govornniont/'  for  an  almost  unheard  of  b^ngth  of 
time — and  it  has  done  so  tli rough  a  period  in  history  so  inarlcod  by  change  as  to 
be  iK^arl.N*  inconij)reliensible  to  all  but  the  phobic  historian. 

^fhe  United  States  of  lOTS  would  appear  as  a  \)woa)  of  au  alien  world  to  a  mem- 
l)er  of  ITSO's  1st  Congress.  Tlnu'e  is  but  one  coninion  thread  to  which  the  sanity 
of  such  a  hypotlietically  reincarnated  congressman  might  cling  .  .  .  ^riie  Con- 
stitution. 

T.s  tliis  foast  a  tribute  to  tho.se  proxies  of  the  peo])le — the  elected  and  appointed 
officials  of  .cfovernment.  who  have  '^niana.ged;'  the  docnmeut  all  of  those  years*:"  Tn 
liart.  yes— but  only  iii  part.  ^loro,  T  think  it  is  a  tribute  to  those  who  framed 
ihe  document  to  begin  .with. 
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If  Illy  roincni'imted  iiicuiboi'  of  t:Iic  1st  Coiigro.ss  happened  (:o  be  .Taiii(»s  Mjulison. 
it  \v<n*il(l  1)0  nil  Uic  more  likely  Mint;  lie  would  iiiaiiitMiii  lii.s  sniiity  iji  'such  u 
sl:raii.£?e  i)hice  as  this'  by  way  oL'  The  CoiistituHoii.  For  al'ter  beiiifi:  .so  h'lrgoiy  re- 
sponsible for  t:h(»  eliarrer  iloeiiuieiil:.  lie — in  1;he  spirit,  ol;  a  well  wf)rn  editor— Inifl 
the  foresijrlit.  to  dral't  V2  I'eiuuiiiiioiuled  iinuuidnieiUs  to  it.  Tlie  ten  that  made  it  as 
IWil  of  Ki.ulits  are  \indouhtedly  more  si.^niticant— niore  relevant — more  uoees- 
.sary  in  contemporary  America  lliaii  tln'y  were  in  171)1. 

In  his  lirst  amenduKMit,  i^Fadiyon  illustrates  his  imder.standini^  (d:  the  iui])or- 
tanee  oi:  a  I'ree  i)re?is:  .  .  Con.irress  s)ia)l  niaK'o  no  law  .  ,  .'•  abn<l;xiii£i:  its  L'reo- 
doMi.  Of  ccmrse  in  Jiis  day.  Con^jress  wa.s  the  only  in-aueli  of  iiovernment  iiiaUin;;- 
laws. 

.V  truly  fn'o  jumsss  is  a  llireat  to  no  goveriiiiioni;  lhat  fnnelion.s  lioni'slly  and 
openly.  And — as  I  said  earlier— the  press,  like  Conti'H'SS,  can  nev(:M''  really  uixwo 
iu\  anythin.u'.  IFeiico  it  is  not.  about  to  control  it>'ell;  tlirou^''li  any  iiatifuinl  board 
oi:  review.  "Xational  i^>ews  C(anicil.''  or  any  other  orii'a nidation  thai;  Mie  '.IVenli- 
eiU  (.'eniury  Vnnd  in-  any  other  jrrmip  couies  \^\^  witii.  i>ut  vliere  is  a  very  real 
attomi)!:  beinti-  niadi' — subtle  and  indirect  tlioii:rli  it  may  be — lo  aWilv,  it'  not  con- 
trol, the  press  in  t  his  country. 

At(a(,*ks  on  j)nblie  broad  cast  in,:,'  were  at  first  cli  cored  l>y  ?onie  commercial  bruad- 
casters.  J>iil;  snbsefineut.  events  have  sliowii  the  threat  to  public  brondca.sMu.ir  to 
bo  only  n  ti!'.sl:  .step.  And  while  the  tlireat.  at  tirst  was  seen  liy  most  print  .ioiir- 
nalists  us  something':  to  j^assiveiy  write  about,  admiiiistrativi:  jiresjuire  on  the 
press  has  siicceiHled — as  lOric  .Si'vereia  pointed  (nit;  in  Jiis  conjuientary  .s<n'('ral 
uijLdd.s  a.£i"o  on  the  C.RS  lOveiiiug  News — in  imitiug'  print  and  broadcast;' newsmen 
on  tlii.s  issue  at  least.  "  . 

rin  currently  iuvolviMl  in  i)ublic  ]H'oad(;astlii;.i* — in  Vv^i  ^[oinos,  Iowa,  scene  ol: 
Mr.  A.2:u(»w's  Iniidiiinrk  a  1  tack  on  the  news  media.  The  threat,  to  public  broad- 
castin.ic  \i;  a  frif^'hteniu^iy  real  oiu*.  *''*ln  a.  sjieecli  .irivrm  two  wei»k>  i  .u'o  the  C'ui- 
sumer  Federa.lion  of  Auuu-iea  in  Washiiiii'toii.  Kobert  MacX(»il — Hr.iloi:  Corri»s- 
lion  dent  for  the  National  I'ldjlic  Affairs  Center  for  Television — quot.ed  Seuator 
lOrvin  iu  a  .speech  he  had  jriven  : 

'Mt  v.'as  Mil*  intent:  of  Coujirress  in  enacting*  the  Ihiblic  Broadcastin;:'  Act  ot;  1007 
wliicli  created  an  intermediary  Corporation  to  receive  funds  for  i)nblic  television, 
to  insulate  control  of  pvop;riuiuninj^  from  those  who  appropriated  the  dollars  Uk- 
it.  It:  now  appears  that  the  intermediate  ajreucy  is  asserting  the  sort  of  jjolitical 
eontTol  which  the  Congress  wisely  denied  itself.'' 

The  Corporation  for  Fnblic  P.roadcastinjLC  (Cl'B)?  under  the  direction  of  its 
newly  recoiist.itiUed  board,  has  taken  over  most  of  the  resvionsibnitie.s  for  pro-, 
gramminti-  and  operating  tlu>  IMiblic  Bro.ad casting  Service  7n  his  speech. 

Ki>l»ert  :\IacNeil  pointed  out  that;     .  .  PI'S  retaiu(Ml  the  most  experienced  broad-' 
casting  lawyer  in  Washlngtfui  as  outside  counscd.  llarry  Plotlcin.  to  advise  tlieni. 
liis  finding  was  t!ia(:  t:lie  (I'orpora tion  wa.s  sfjcci fically  and  i»xi^licitly  forbidden  by 
Congri'ss  in  the  Act  to  run  the  system.  Tii  other  words,  (he  Cl'J^  takeover,  is, 
according  to  this  opinion,  illegal.'' 

Apparently  CPB,  or  Us  counsel,  would  disagree  .  ...  And  ai^parently  there  is 
siiniei(.Mit  room  in  the  Act  it.^-elf  for  such  di.saii'reement.  ft  M  /////  frrrcnt  hope  tliaf 
ill,  ('finsidcrhif/  pro})OS(ifhs  for  a  fctfcral  ''nUh'hl  Jau'"  hill,  ihi^i  suhcnnmiiffcc  s-ce-'^ 
in. If  tlidt  sfuvli.  7oop//o/r.s'  art;  cor-crcd.  ft  ./.s-  further  nijf  hope  iliaf.  should  such- 
1 00 ph ol c.^i  - a }) pear  i)i  (inp  ,shicld  lino  hUl  lo  come  .hoforc  Conf/rrsfi,  if  if}  ('/efcaicd. 
.  ljesvnt(»  a.s.sertii)ns  of  its  massive  jiower  in  the  country,  tlie  i)ress  has  proven 
Wf»ak  in  at.tiMni>ting  to  defend  itself  against  the  barrage  of  government  threats'. 
Its  inherent  iondeney  to  disagree  endlessly  has  shov>'u  tlso  free  pro^i;?>  to  lie  a 
threat  to  no  one  but:  iL-^ielf,  when  it  is  itself  threatened. 

A  controlled  press  is  a  different:  animal  nltogether.  iMadifioii  obviously  nudor- 
stood  that  what  had  originated  in  ^Faiir/.  Crermany.  with  a  seiai-nia:s.s-i,)rodnced 
T^ilde  hml,  by  his  time,  become  a  potential  tool  for  ina.ss  persuasion  and  iudoc- 
ti'.ination.  And  even  lie  could  not  have  foreseen  the  potential  effects  of  electronic 
media.  A  coiitr(>lled  ])ress — no  niatt:er  who  does  tlie  controlling — can  indeed  he- 
conn^  an  ominous  weapon.  'Diere  is  no  lack  of.historical  evidence  proving  the  point. 

Had.  Pant  .To.sejih  Ooehhels  not  so  (^tncieutly  controlled  the  German  ju'ess  in 
the  .^Os.  the  man  behind  hiin  would  not  have  so  easily  reduced  that  country's  par- 
lia  iiient  to  a  .joke. 

It's  boon  nKked  over  and  over  about  Nazi  Germany.  .  .  but  where  were  all  the 
good  Gerniaus?"  They  were  exactly  wlier^-  all  the  good  Britons  and  Canadians 
aud  Chinese  niid  Americaii.s  are.  Once  anyone  controls  the  iirc-^s  and  the  media,  he 
controls  to  a  large  extent  what  the  peoi)l(>' know..  And  once  he  controls  what  they 
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i<Jif>\v,  llie  pcdjjlc  are  in  tlio  piilin  of  hlfi  luuul  .  .  .  Tliey  luivo  no  choice  but  to 
I'oIIow  Iiiin  MiiywliLM'e. 

'.i'ho  tlirent  of  J'ori-etl  (li>-clo,suro  lias  surfaced  n.s  the  most:  sij^Miliennt  tlirenl  to 
(lie  IM-L'^is  ill  this  count i*y  (u  dale.  In  a  day  and  a|j;o  of  hiueh  uuprocodoutt»d  exeeii- 
livo  j)o\vor,  tlKJ  Cou.i:n>'S  owes  it"  to  tlio  couiit.ry — Miid  out:  of  it.s  own  .solf  intor- 
es(' — Jo  "sliiold"  tlic  "wMtdido.u'"'  in  every  \y;iy  it:  can.  Give  ns  the  hiliieUl  law.  And 
'/jyo  Hi  Mie  ,shiol(l  hnv  t  hat  worlcM. 

I  thank  you,  5i'(Milleuu'ii.  fur  iUh»win'4  im  t  liis  opportunity  to  eojunient  candidly 
Mini  at:  Kueh  lon.i^tli.  J  hojie  J've  not'  ocenjiiod  too  nnicli  of  your  tiiup. 

XoTi:. — Tiiii  eiUire  to.vt  of  tlio  simmm-U  li.v  K»»b(>i't.  M;K'Xell — 'A  '.I'linNit  Ui  I'ul>II».'  'i'ole- 
viskui.— wtis  cutcn'd  In  Uio  Coii.irros.siuiml  itocord  for  I'dirunry  0,  107-",  li.v  CoiigrL'ssiuaii 
lU'Oii  of  c.'dirorniji.  I  ui't;ii  ynii  all  to  ruail  it. 


S'rATHMi:.\T  oi:'  i'KTKit  .T.  PfHiDoi-:,  J()i.;i;?;ai.iS'i' 

My  name  is-  Peter  .T.  BridL^o.  1  have  been  a  newspapr^-  reporter  for  the  jia.sl-  13 
yonrs,  on  \'arjous  newspnpor.s  thronghont  the  Northeast eni  United  States.  My 
le.sliniony  i.s  in  snpport  of  a  law  gj-antini!;  absolute  testimonial  privilege  i.o  new.s- 
men  iu  federal  jurisdictions,  a.s  well  as*  preemptive  legislation  which  would  make 
(he  rnle  applieable  t:o  .state  juri.sdietion.s. 

J  believe  this  form  of  privilege- statute  can  be  the  only  mcaiiiuicfnl  le^cislntion 
in  this  area.  Oilier  wise,  as  experiiniee  of  recent  months  and  yeai'S  has  di  eta  ted, 
th(i  conditionsj  whatever  they  may  he,  will  be  n.sed  to  evaporate  the  remainder 
of  the  shield. 

Siioh  was  the  case  last  ye:ir  when  I  wnn  held  iu  contempt  of  court  for  refnsing* 
to  answer  some  HO  questions  before  an  Kssex  County,  New  .Tnrsey  graiul  jury. 
Nc."  .Teisey  statute  grants  a  qualified  privilege  wlitch  would  not  apply  in  my 
ca.se.  Tlio  reason  for  that  u*as  a  waiver  statute  which  .says  that  if  a  reporter 
reveals  his  source  of  in  formation,  then  hn  may  not  chiiin  t:he  luivilego,  and  nuist 
answer  all  (piestions  put  to  him  iu  any  proceeding.  The  pun)0.se  oi;  the  waiver 
.statute  was  never  considered  throughout  the  court  proceedings:  that  it  was' 
intended  to  prevent  a  rcjiorter,  in  tlie  event  he  voluntarily  decided  to  testity; 
from  claiming  the  i)rivilege  when  the  time  came  for  ero.ss  examination. 

The  article  iu  question  was  ^vritten  by  me,  anil  appeared  last  May  2  on  the 
front  page  of  the  Evening  News  of  Newark,  New  .7ersey.  Iu  tlnit  article,  a.s  n 
matter  of  fact  in  the  first  paragraph  of  that  article,  I  quoted  Mrs.  Pearl  Beafcty, 
a  commissioner  of  the  Newark  Housing  Authority  a^  stating  that  an  unknown 
man  walked  into  her  office  and  offered  her  a  $10,000  bribe  to  iufiuenee  her  vote 
in  the  .selection  of  an  Executive  Director  of  the  housing  authority.  While  Mvs. 
Ihsitty,  on  the  day  the  article  api)earcd  in  the  uewspajier,  veritied  the  accuracy  of 
every  .single  word  of  tliat  artiele,^she  later  \\-a.s  to  relate  several  other  versions 
of  the  story  to  the  grand  jury.       "  . 

l'rosocntf)r  .Toseph  P.  T.ordi  of  Rssex  County  had  announced,  even  before  the 
tirticle  api)eared,  that  he  would  seek  to  empanel  a  special  grand  jury  to  investi- 
gate "alleged  irrogularities"  in  tlie  housing  antho.rity.  Ilis  incentive  for  thisaclion 
came  from  statements  forthcoming  early  in  April  from  ^layor  Kenneth  A.  Gibson 
to  the  effect  t:hat  he,  Gibson,  ^'suspected  that  elements  of  organized  crime''  were  at 
work  to  inlliicnce  the  selection  of  tlie  Kxecntive  Director.  Shortly  after  .Mayor 
GilisoM  made  that  statement  in  a  letter  to  then.  Secretary  of  ITousiug  and  Urban 
Development,  George  Homnoy,  but.?K'/o>*c  the  publication  of  my  article,  others 
l»ogan  making  counter  allegatioiLS. 

Anthony  Imperiale,  a  controversial  personality  in  Newark,  who  had  served 
as  a  city  conneilman,  and  who  had  been  defeated  in  a  primary  election  for 
mayor  hy  (Jibsnn  in  lOTO.  alleged  tliat  if  there  were  corruption  in  Newark,  it 
was  in  Gih.s-on\s  oflicc.  He  then  related  that  t.ho  mayor  had  offered  him  (Im- 
periale) his  choice  in  the  appointment  of  a  munieii)al  judge  in  return  for 
Tmpcrialo's  cooperation  in  lining  up  Housing  Commission  votes  on  behalf  of 
Gibson's  own  candidate  for  Executive  Director.  Both  parties  began  to  demand 
a  grand  jury  investigation,  leading  to  some  political  embarras.suieut  for  Lordi. 
w  ho  was  nca ring  the  end  of  his  term  as  prosecutor.  In  a  .sense,  Lordi  was  forced 
to  call  for  the  special  jury.  But  his  motives  w^ere  less  than  pure. 

The  pro.secutor  related  to  persons  in  his  office  that  the  jury  would  "investigate" 
and  find  no  substance  to  either  Gibson's  or  Iniperiale's  allegations.  The  jury 
would  then  return  a  presentment  criticizing  both  officials  (Inii>eriale  currently 
.J^erves  as  a  State  Assemblyman)  for  seeking  to  use  the  prosecutorial  sy.steni  and 
the  in*ess  for  their  own  i>ersonal  politleal  purposes.  Tlie  irony  of  the  present- 
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iiicnt's  substance  is,  of  course,  tlint  tlie  prosecutor,  tlirongh  the  jur.v,  was  accus- 
ing Oibsoii  nii(l  Imperiale  of  doing  the  precise  thing  he.  himself  was  doing. 

After  the  jury  was  empaneled,  but  before  it  began  to  meet,  Mrs.  B(?att.v  niiule 
Jier  statement  to  nie,  and  1  reported  it  in  niy  article. 

I  havu  never  denied  that  Mrs.  l.^eatty  was  the  source  ot  that  statement,  hut 
1  have  nrgueil,  unsuccessfully  in  the  courts,  I  hat  she  was  not  the  only  source  <^t' 
information  for  that  article. 

At  the  time  of  pnhlication.  I  was  assigned  as  City  ILill  reporter  for  The  yen's. 
with  side  responsihilil ics  as  an  investigative  reporter.  I.  have  held  the  sjnni. 
assignuKMit  I'or  The  ^cwfi  since  Kehruary  and  achieved  .severaLsnccesses  in 
both  areas  during  that  time,  l^or  exnniple  :  it  was  a  group  of  articles  by  nie 
(investigative)  .which  cvcntmlly  established  the  atmosphere  in  which  Ihe 
United  IStatcs  Attorney  conducted  a  successful  inv(,'stigation  into  cornii)tion  in 
N(^wark,  U.'ading  to  the  indictnu^nl;  and  conviction  of  th(^  incnmhent  mayor  {in<l 
.scvcrjil  others;  an  article  co-;iutliored  by  me  after  eight  weeks  investigaiiou 
l(Ml  to  the  indictment  and  conviction  of  the  fornuM'  Speaker  of  tlic  Stale  A>'send)Iy. 
and  a  continuing  investigation  which  led  to  other  indictments,  yet  to  be  Iried, 
and  an  invcstigati(ni  which  led  to  legal  processes  against  several  li<pior  whole- 
sale dealers  in  >sew  .7(M'scy  I'or  improper  practices,  to  name  a  few. 

I  am  sure  the  members  of  the  conunittee  are  well  aware,  by  Toi'mer  testiuiony 
that  rejiorters.  particularly  invf^stigative  reporters.  r(^ly  heavily  on  promis(»s 
of  anonymity  to. sources,  in  order  to  obtain  information  which  the  ]»ublic  has 
the  right,  or  more  properly,  the  need,  to  know.  I  am  not  uni(iue  in  that:  sense, 
and  was  ahhi  to  use  coniidential  sources  in  all  of  tlui  ahov(i  cases  to  the  oxt<'nl: 
t  hat  niine  would  Imve  ever  been  pnbli.shed  wit  hont  them. 

The.se  sources  arc  ''developed,"  usually  over  an  extended  period  f>C  tina^.  and 
never  come  fi)rth  with  needed  information.  1  have  leariunl.  unices  they  liavo  eon- 
lideaco  that  the  reporter  will  not  betray  tin.'  identity  conlhlcnce.  Sometimes  this 
means  heaving  out  .^signal  iteni.s.  so  hmg  as  they  do  not  detract  ti-nm  the  lin'ust 
of  the  nows  article,  which  might  lead  to  the  identilicatiim.  (For  (^\ami)l<'.  if  a 
newsman  were. to  atti'ibute  some  informathm  to  *'inforiiied  ^ourcc.s  in  liie  ol- 
lice  of  the  budget;,"  and  th(M-e  were  only  one  (.employee  in  that  <ifhce.  it  would 
not  take  any  jfrofound  innigination  to  dcterniir.e  the  i(lontit;y  of  the  soni'cc.) 

'Pliis  interpolation  on  c<niti<lential  sources  is  so  that  the  members  miglit  i»elter 
understand  the  l)asis  for  my  decision  not  to  testify  fully  !»efore  that  grand  Jni-y 
last  year. 

I  was  snmuuined  by  the  grand  jury  ou  Afay  111.  some  IT  days  after  ujy  arlieU' 
appeared.  The  subjioena  sai<l  T  was  to  be  askc<l  tpaistioiis  "relating  t:o  a  news 
stdry."  Motions  to  (piash  were  deined,  and  I  appeared  l»efore  the  jury  in  the 
early  days  of  .Tune  30Ti2.  I  answcired  a\r  questions  "rehiting  to  a  uew.s  story.  ' 
the  story  in  <jnestion.  of  course.  r»nt'l  riM'nsed  to  (,'oopei'at(^  v.'ith  the  pi-o.'s-ecnior 
when  he  began  asking  me  nncstioiis  that  went  lM\vond  the  story.  Those  non- 
related  (luesthms,  by  the  way.  smacked  of  a  li.shing  eNp(»dition  niad(i  ner(?.<sjn-y 
by  the  fact",  later  verihed  by  me.  tliat  the  i)ro.secutor  had  not  even  Iiothcred  to 
send  a  single  investigator  (udo  the  ^<trcot  in  this  i;ase.  lie  sought  to  mak(>  nu} 
the  inv(\stigator. 

After  my  refn.sal  to  comply  with  the  court's  order  to  answer  any  and  all 
fiuesti(uis,  1  was  held  to  be  in  contempt  of  court  and  of  the  grand  jiii-y.  I  was 
ordered  to  jail  until  T  answcr(Ml  the  rpiestions.  or  until  the  gi-ajid  jury  was  (li.<' 
chai'ged.  lly  that  day.  .Inly  (>.  lOTi*..  the  grand  jury  had  iu'en  extended  once,  and 
was  to  Ijc  extended  twice  more,  to  October  '^»0.  ]0Ti3  to  await  the  outcome  of  my 
npiicals. 

J  entered  the  K.s.sex  County  .Tail  Octobei:  4.  1072  and  was  i'e)eas(>d  20  days 
hiter.  October  2\,  1072.  This  was  a  week  iiefi^re-  the  jm-y  was  due  to  expire, 
and  ten  days  after  the  lU'c.sent.ment  was  i.^sued  by  tPui  jury,  \\"\\:\\  one  exceii- 
tion.  that  presentnient  was  exactly  the  san\e  iu.sub.«;tanco  as  was  prcnlictod  by 
the  prosec\d(u'  in  April.  U,  was  exactly  tlip  .s;nue  in  sulJstanc(»  as  rehited  in  a 
st:ory  about  the  pr(\sentment  which  }^i)pcared  in  my  paper  in  .Tune — befoi'e  T 
was  lieUl  to  be  in  contempt-. 

The  .single  except i<m  was  an  item,  inserted  by  the  prosecutor,  criticixi ng  me 
for  failing  to  cooiierate  with  the  "investigation."  Tucid'cntally,  the  pro.«;ecut:or 
adnu*tt(Ml  to  the  press  when  the  lU'esentuient  was  made  inddic.  that  the  document 
was  ess(mtially  the  same  a.s  the  *'draft"  which  was  reported  in  Tune. 

One  of  the  things  that:  neither  the  prosecutor  nor  tlie  assignment  judge 
of  »vsex  County  ever  admitted,  but  which  nonetheless  is  true,  is  that 7  was  re- 
leased a  week  ahead  of  schedule  heeau.se  of  the  wave  of  public  opinion  that  in- 
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undntt'd  both  of  tUciii.  Tlic  piO^VMi  wns  oiilni^jetl  nl,  tlicir  action,  i\n([  one  liniidrcd 
IKM'  ci'iit  in  concord  with  my  actiou.s.  Tlie  public  saw  this  thing  as  a  i^iant  ornsion 
ot'  indivklunl  riglits. 

1  know  tliis,  because  I  was  ununlalod  b.v  mail,  also.  Of  tlus  liftcen  ImndriMl  or 
more  letters  tliat  X  r(H,'(?iv(Ml.  not  a  siii^jjlo  piM-son  tonk  tixcejition  to  my  decision  (o 
stand  my  j^round ;  and  virtually  every  letter  writer  considered  that  I  was  their 
\\  /rcsentative  in  this,  nialti^r, 

That  public — those  letter  writcr.s — wcri?  not  <inly  of  New  .7(ir.sey.  Nor  was  tlio 
preponderance  of  mail  from  other  newspeoplc,  altliongh  the  profession  snpi)orted 
me  well  enough  during  tlujsc  days.  My  mail  came  from  housewives  aiul  truck 
drivers:  froni  policemen  and  even  prison  inmates;  froni  children,  college  stiKleuts 
and  old  peoi)le.  It  came  from  every  stale  in  tll(^  union. 

^iMio  ])res.s  of  this  country  lias  s(?rvcd  the  union  honorably,  and  has  served  the 
country  even  longer  than  tlie  c<aistitul ion.  An  attorney  once  said  to  mc  that,  it 
was  "di/hcult  to  know  what  the  Founding  Fa  1  hers  nu?ant  when  they  wrote  the 
lirst  amendment/' 

I  said  to  him.  that  it  was  not  dillicult  for  nie  to  lig)irir  out.  1  ,^imply  go  to  the 
history  books  and  reatl  the  rhings  that  were  said  by  the  liUes  ot  1'liouuis  .reiTer- 
son  and  J'»eujamin  Franklin.  It  was  JeJ'rerson  who  ol)se,rved.  when  asked,  that 
given  the  choice  I)etwe(Mi  government  and  no  Tree  press,  and  free  ])res.s  with  no 
gnvermueut.  that  lie  would  "not  hesitate  to  choose  the  latter."  Franklin.  on(i  of 
our  earliest  patriots,  and  himself  a  newsman,  no((?d  once  that:  "Whoever  would 
over  throw  the  liherly  of  a  nation  must  begin  by  subduing  the  f reeness  of  the 
I)re.*^s." 

In  every  single  ca-Sc  where  a  newsinau  has  Iicmmi  jailed  or  tlireatened  ^vitll  jail, 
the  courts  have  luther  I'ound  fault  wit  h  the  will  of  tlui  logislatur<^  or  declari'd  (he 
legi.^latnre'.s  act  ion  invalid  because  of  ])crsonal  preferences.  I  do  not  view  such 
.judicial  a<.'tion  without  a  great  deal  of  trepidation.  "When  tlic  i)attern  that  iia.^ 
cl(^arly  eiiuu-god  in  recent  year.s.  of  inm  branch  nullifying  tlie  netious  of  aaotlier. 
wliirli  has  been  concurrc'd  in  by  the  third.  T  cannot  help  bnt  woiuler  whether  <mr 
.\vstem  of  checks  and  babiuces  has  not  gone  awry. 

•  In  my  case,  the  reader  had  to  know  that,  even  l:hough  oiu?  statement  in  the  story 
liad  l)een  attribxitcd  ton  person ^vith  n.  uanie,  other  iufornmtiou  was  obtained  from 
other  sources.  That  tenn  was  used  in  the  story.  It  was  not  a  mystery.  Furtlier- 
nioie,  the  courts  observed,  if  T  had  not  attributed  that  (piote  to  that  C(aunii.s- 
sioner.  but  instead  had  used  tlu?  l:erni  "auonymons  .source,"  then  I  woidd  have 
never  even  been  called  before  the  jury... 

In  the  ca.se  of  William  Farr,  in  C'alit'oi'uia.  thi?  judge  in  my  opiui<>u,  actually 
entrapped  Farr,  by  telling  him  before  the  story  (^veu  app(>ared,  that  he  could  not 
bigally  order  il.s  pnblicatifui  stopped.  Neither  did  h.e  attempt  to  force  the  identity 
of  liis  sourc(?  from  Farr  becau.*<e.  the  judge  told  him,  the  California  .shield 
statute  prohibited  it. 

Vet'.  Seven  iiioutli.s  later,  that  saum  judge  held  Farr  in  contenii»t  of  eou.i't  for 
refusing  to  comply  with  the  demand  of  .'^onrce  identit.v. 

Frankly,  if  tlu^  courts  atid  11m  aduii)nstration  were  as  careful  al)out  treading 
OH  informatiou  rights  of  the  i)eoi)h^  as  is  lllt^  (Jongress,  T  would  not  have  any 
fears.  . 

But  this  Series  of  frivolous  interpretations  of  law. by  tli<-  courts  across  the 
country  indieati-;^  tliat  their  respect  for  individual  rights  heaves  a  great  deal  to 
he  desired. 

As  I  told, you,  in  my  case,  T  knew  that  the  so-called  "iuvesigation"*  coustitni(»d, 
not  .n  boiia  lid(;  action  by  a  grand  Jury,  but  rather  a  political  laundering  opera- 
tion by  a  prosecutor.  KiUAving  this  from  tlui  beginning.  T  Veo^  that  "not  only  dwl  T 
not  allow  the  prosecutor  of  Kssex  County  invade  an(l  destroy  a  free  press,  but  I 
also  did  a  citizen's  duly  by  showing  that  he  wa.s  not  en.anged  in  a  legitimate  mis- 
sion, although  he  was  using  a  time-honored  institution,  taxpayers"  money  and 
the  color  of  ofiicial  light. 

The  grand  jury  sits  in  secret,  session.  While  there  are  exceptions,  in  uu'ist  .states, 
only  the  prosecutor  \^  allowed  in  the  room.  Whatever  happens  there  is  not  .sup- 
po.sed  to  be  di.scus.sed  on  t  he  outside,  although  the  witness  liim.self  is  uotuormally 
l)onud  by  this  secrecy.  If  t:he  grand  jury  tlnds  reason  to  take  action  against  one 
of  the  reporter\s  eoufidential  .sources  after  the  reporter  has  apy^eared.  then  no 
amount  of  iiersiia.sivo  atlem])ts  will  convince  that  source,  and  therefore  other 
s<u)rce.o;  and  potential  sources,  that  the  reporter  did  not:  contribute  t<i  the  action. 
Tlio  I'esnllant  atrophe  of  informatiou  from  sources  which  will  no  longer  service 
the  reporter  occurs,  not.  so  nuidr  to  t;he  detrijueiit  of  the  reporter,  who  will  proh- 
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;ibly  retain  his  job,  hut  it  does  affect  drjislically,  the  \*olinne  niul  quality  of 
iiit;onua(ion  nuulo  avjiilable  to  tiie  puhlio.  Tliis  tii  turn  (Mieotinigcs  all  manner  of 
nntoward  action  by  jniblic  ollicials,  wJio  nucil  not;  J:t?nr  ilotoclion. 

Tliis  hara.s.snieni;  of  tlio  press  in  a  conscious  and  open  attempt:  to  contnji  flic 
(list:ribnli(ai  of  infoi'mation  to  tlie  public  is  ni)t  happening?  in  a  vacuum,  any  m(M*o 
than  my  snl)i>oenu  to  appear  bollore  that,  jnry  hn])pem;(l  in  ii  vaonum. 

My  case.,  and  nil  those  iiUo  it,  are  simply  pieces  in  a  iiinch  lai*;;ei*  mosaic  of 
inliniidation  and  tial;  that:  W(nihl  place  Auun-ica's  inrormation  dissemination  sys- 
tem at.  the  I'xclwsive  disposal  of  govennnent  amVpower  brokers. 

We  have  seen  a  pi'oposed  new  code  of  evidence  foi*  ti'dera)  vonrts  that  .yi'aufs 
the  source  iileiitily  privilejje  to  poHcenieu,  but  aholi.shes  the  tradilional  doctor- 
p;ilient  i>rivilege,  and  even'  the  hnsband-wil'e  privilege;  oi\!y  rce(»\\tly  it  was 
revealed  that  legislation  has  been  introdneed  which  would  punish  source  and  me- 
diM  for  revealing  information  of  corr\iption,  ineiMitude  or  incomi)elenco  in  ;l?ov- 
eVnmeut  if  that:  infornnition  was  chissitied  "secret."  In  New  .lers(\v,  Govi^rnor 
Caiiiil  vel:ood  tiie  only  jneaningfnl,  legislation  at  the  state  level  to  pass  on  news- 
men's privilcv^e,  ;^iving  a  ludicrous  rationale  for  J  lis  reason.  B\]t  four  days  after 
that;  veto,  Govcj'uor  Calull  revealed  liis  real  reason  for  indlifyinj^  the  action  of  a 
virtual  tnianijnou.s  state  le^;*ishitu]-e :  IJo  wajit.s  lo  decide  wJio  will  be  a  reportei*. 

told  a  gathering  of  tlie  New  .Jersey  Press  Assfteiatifa»  that  day,  tliat  if  the 
law  limit(id  the  roU?  oJ:  press  to  daily  newsi)apers.  he  woidd  have  no  trouble.  lie 
snggested  that  the  NJL'A  "certify  and  fjnalify"  who  wotUd  be  a  new.sman, 

i  fear  that  government  olheials  would  nil  agree  with  the  governor  on  that 
point.  Anyone  who  conh.l  actually  choost  or  (.*liall(?nge  a  newsi»erson's  right  to 
function,  eonld  eonl  '(jI  the  press  without  any  fnrtlier  intijnidati<ai. 
■  But  I  hoi)e  1  detect  that  even  the  "U.S.  Supreme  Court  would  reject  that  prac- 
tice, since' it  did  .state,  in  the  majority  opiniini  of  Hranzhvrfj  vs.  Iluycft:  '•Free- 
dom of  the  Press  is  a  fundamental  personal  right  which  is  not  conlined  to  news- 
papers and  periodicals.  It  necessarily  embraces  pamphlets  and  Icallets.  The 
press  in  its  historical  eonnotation  comprehends  every  sort  of  pnblicati<m  which 
affords  a  vehicle  of  information  and  opinion." 

Tlie  court  seemed  to  Ija  rellecting  that  feeling  when,  on  ^Farch  19  of  this  year, 
it  rnlod  that  even  the  nineli  feared  "underground  press''  in  America  has  tlie 
same  rights  as  the  .so-ealled  ''establishment*'  press. 

To  me  this  entire  issue  boils  down  to  this  question:  Will  the  press  in  America 
be  a  free  press,  as  guaranteed  under  the  first  amendment,  or  will  it  be  a  con- 
trolled press,  such  as  in  Russia,"  China,  the  Philippines,  North  and  South  Korea, 
and  numerous  other  eonntricsV 

Unless  my  instincts  are  all  wrong,  I  bclievo.onr  press  will  remain  free,  aII)eU 
somewhat  strained  for  a  time.  I  know  \vhat  the  Aniei'ican  people  want,  been  use' 
so  many  of  thein  have  told  me  persomiH.v. 

In  addition  to  the  stacks  of  mail  I  have  received,  I  have  traveled  throughout 
the  country  in  the  last  six  months,  listening  even  more  than  talking.  There  is 
a  very  real  eoueeru  about  the  conscious  and  obvious  erosion  of  persomil  riglit.s 
in  this  country. 

I'eoplc  are  now  beginning  to  see  the  eonnecti(ui  between  t;h(i  warped  philosophy 
that  would  conduct  tlie  Watergate  bugging  caper  and  that  of  a  Justice  Depart:- 
n)ent  that  would  argue  ))eforc  the  United  Slates  Supreme  Com-t  that  the  FTU 
should  be  allowed,  at  his  discretion,  to  conduct  surveillance  and  wiretapping.  The 
1)00] >h»  51  re  beginning  to  roalixe  the  link  between  tlic  utsw  rules  of  evidence  and  tin? 
so-called  **.seci'et  docnniout  pnni.sliment"  pro  postals.  W})en  the  government  is 
linislied  putting*  repori;er.s  in  jail,  it  will  .start  putting  Oougressjuen  in  jail.  A\'hen 
that  task  l.s  eoniidet.ed,  it  will  roam  the  coiniti'ysi(le  putting  anyone  it  chooses 
in  jail. 

If  that  seems  an  ovcrremotional  fabrication,  T  would  I'emind  yon  that  it 
hai)i)em»d  in  Gennan.v,  and  it  ims,  an.it  is  happening,  right:- now,  in  other  (coun- 
tries. r>ut  wherever  it  has  hapl)eiied,  the  free  press  has  aiw/ivs  been  destrovod 
lirst.  ■    »  •  .  * 

I  will  ivlate  to  you  a  .<ita foment  made  ?iot  so  Jong  ago,  and  then  tell  yon  the 
author:  .  .  the  coneentration  of  powoi*  can  get  to  be  a  dangevoMS  habit  (iov- 
ernment  oHieials  who  get  ])ower  over  others  tend  t;o  want  to  keep  it  And  the 
more  ])ower  they  get,  the  luoitj  they  want." 

That  paraphrase  of  a  statement  made  more  than  sixty  years  ago  by  .Tiistieo. 
Holmes  was  uttered  over  the  aii'ways  only  hist  October  by  none  other  than  Presi- 
dent Richard      Nixon.  How  right  he  is. 
■  The  argument  has  been  put  forth  that  the  first  a  mend  incut  prohibits  the. 
pas.sage  of  shield  laws  because  it  states  "Congress  shall  make  no  law  ,  .  ." 


If  Hint  is  wliiit  tlie  iii'st  auiondmniii:  iiipiiiis,  llioi  Conirrt'ss  luis  Ik'imi  adiiiir 
uneorislit.utionall.v  ior  2U(}  yiMi-s,  nliiiosM-. 

Anulliei'  iir;^'iniioiit;  I  ins  been  iinule,  wliit-h  1  lijippen  to  ti^njn  wiUi.  'J'luii:  is  (lie 
ii.sse/'lioM  thill  {iJJiuss  si  .sJiioJd  hiw  is  jil».sohj|e  in  jijil.nrOf  tiuMi  (Iio  eon(.liU(.>iis  oi' 
<.»xc(»iHioii.s  Uu.'iusi.'lves  ei>ii.sl.iliUii  an  ii1irhl.irt;iiietit  of  ji  free  iiruss,  wliiuli  i.s 
>!jHM;iliea]ly  ijruliiljileO  liy  the  first  aiiKiiiGintMit. 

To  lUL'',  llial;  moans  l.lial,  (JiJiif^rcss  iiiiisl:  pays  an  aljsnhilo  ui-ivikviiv,  or  noiif  at 
all.  l.'or  liair-nieasiires  svill  ihj  iio  gooil  on  Ijic  i>raclk'al  levul,  and  ijrolianly  hn 
(liHiIarLHl  niiijonsliLinional  on  tin.'  lu^al  k'V(.']. 

For  those  \\"]ioso  iiistjiie(;s  lell  them  they  have  no  Ijiisino.-s  siipl>^n'| iiii;  a  {yvvas 
which  lias,  and  f.M-ohaljly  will  do  l:/i(»]ii  ilanifi.w.  I  wotiUJ  Sfiy  this:  A  h'w  press 
(■0111  L's  ill  two  l.in-ius-- J^tjod  and  had.  A  eon-trolled  press  comes  onlv  in  one  I'onii— 
had. 

J:'url.h(M'inore,  niider  a  l!j'ee  press,  even  tht»  irrL*sp()]isiI.>iHty  that  does  e.xist, 
t'xists  at.  tlui  whim  oi'  a  \"ariety  of  iiulividuals.  II:  the  press  is  eontrolled.  then 
thai;  whim  is  ooiiediit rateil  in  the  hands  ot  the  adiniiiistraiiim — l:lu*  man— who 
eonti'ols  it.  Tliat  is  a  powerful  t<iol  a.uaiiist  dissent,  e\"eii  In  Con^^-ress. 

My  expcrionee  lias  taught  nio  liiat  there  are  urri/  fcio  eon(.']'eto  arKumenfs 
a.^ninst  adoplioii  of  an  absolute  ■shield  to  prevent  fonahiu  (lisel(»snre  of  .^iourees 
<ir  unpublished  information.  Those  that  oxis[;are  [aiivly  hypothedeal.  This  means 
t(»  nnylhiit  the  ojiponejils  ofshii-^hl  Je^i'islatiou  mast  reacJi  inlo  Hieir  imayinalions 
to  Had  aaimuivition. 

On  the  otiier  liaiul,  the  ar.^■nm^Mll;s  in  sn])port  nt;  shield  IciJ^islalifni  are  case 
liistorie.s,  concrete  evi<len::e,  ian;j:ihle  material  which  (ells  what  IniMi)ens  in  tlio 
absence  of  proper  si  del  d  lei;"ishU:ion. 

If  the  (jiiestion  becomes  whether  shield  loiiislation  interferes  with  the  en*'orce- 
ment  of  other  laws,  wa  must,  therefore,  ask  ourselves  wliether  i*eter  J-^ruiiie  inter- 
fered wiMi  Mk;  cnt'orccmeid;  of  (ho  law  by  refiisinjL,''  to  coojjora^e  in  n  polin<;aI 
venture;  whether  J*»iil  I^'arr  interrored  with  enforcement  of  the  law  hv  not  allow- 
iiii^  a  personally-inotivated  jndije  work  his  violence  on  the  iVee  How 'of  informa- 
tion; and  iTa  Joscidi  AVeiler  of  iVIeinphis.  TenncsscG  iiilerferod  with  enforcement 
of  ihe  law  hy  refiisini;  t:<j  cooperate  with  a  state  senate  invest;ijA'atinj^  couuiiitteo* 
that  sought  to  liold  him  in. cont;enipt  of  the  legislature  aft:er  one  of  it.^  nieinhers 
(U»c!ared:  ''now  let's  seii  the  troublemakers  (newsmen}  sweat."  Woiler's  crime, 
of  course,  was  a  sei'ics  of  articles  in  wldcli  lie  pointed  out  mfslrcatniGUt  of  chil- 
dren ill  a  Jiome  for  mentally  retarded,  and  then  refusing  to  name  his  s<nirces. 

We  have  conic  to  an  era  wiiere  form,  to  the  abandonment,  of  sid.istance :  where 
law  and  order,  to  the  aijandonmont  of  justice,  and  where  i-lietorlc  wUlioiit  rea.son, 
has  taken  on  too  juuch  weight. 

Wc  tln-GC  above  ineiitionod,  and  scores  of  others  believe  mightily,  that  we  are 
SLM-\'ing  the  cause  of  substance  ovej^  form,  justice  oyer  law  and  order,  and  reason 
over  rhetoric.  Jt  can  he  no  difl.'ereiit.  We  will,  he  going  to  n'aiL  as  long  as  that  i.s 
the  only  remedy  available  because,  it  is  jns^-  as  IJJenjamin  Franklin  said; 

*They  t.bat  can  give  up  essential  liberty  to  obtain  a  little  temporary  safety 
deserve  jieitlier  Iihori:;\'  dov  safety."  .  '  ' 

If  there  were  no  need  for  shield  legislation,  I  would  not  bother  to  say  so.  I  be- 
lieve that  need  is  lievo,  and  Tni  sorry  that  it  is,  because  .1  truly  believe  the  First 
Ajuemlnicnt  provide  $  {hat  shield,  no  matter  what  the  Supremo  Court  savs. 

If  r  felt  only  a  conditions  sliie.ld,  applying  only  to  federal  jurisdictioiis  were 
necessary,  I  would  say  .so.  I  fee?,,  however,'  tliat  experionce  at  the  sta'te  level 
makes  federal  absolute  and  preemptive  legislation  necessary. 

I  appreciate  the  opportunity  to  make  my  views  known 'to  the  Cona-ess  on 
tins  uiost  serious  niatl:er.  I  Iiope  my  thoughts  have  had  some  value  to  the  com- 
mittee and  to  the  Coiigress. 

S'rATKMKXT  OF  IIO.V.  HOW.MU)  W.  CANNON,  U.S.  SlCiVATOU  FHOSC  NEVADA,  SENATE 
SunCOMMlTTKl':  ON  C0XSTrrUTI0.NAL  1{IGHTS 

Mr.  Chairman,  I  am  honored  to  present  testimony  before  this  subeomniittee  "on 
the  subject  of  a  testimonial  privilege  for  newsmen. 

I  have  co-sponsored  S.  authored  by  Senator  Weicker,  which,  it  seems, 
is  eoiLsidered  a  conservative  approach.  I  feel,  however  that  tJie  approach  taken 
in  this  bill  .is  tlio  best  one  and  I  would  like  to  tell  yon  why. 

X  read  with  interest  the  recent  remarks  of  your  distinguished  chair:\iaii. 
Senator  Krviu,  in  the  ^^cio  York  Tivies,  QOiiccvn\i\Q  this  issue.  He  noted  ti.at 
there  are  four  basic  questions  addressed  in  the  numerous  shield  bills  introduced 
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in  llic  House  and  Sonsilo.  Those  are  u'liotlior  the  iiriviUjge  sIioiiUl  be  absoliifo 
or  (]MjiIiM(?(I ;  u'liet.lior  it  should  he  applied  to  only  federal  bodies  or  also  to  llie 
slate.s;  who  is  a  iieu'sninii ;  and,  finally,  what  .should  be  the  proeedural  inecha- 
iiisni  for  invoking  privilege. 

Senator  W(;iekor*s  bill  soenis  to  na;  to  have  addrcNsscMl  Iheso  main  i.ssucs  in  (lie 
uio.'^t  i;niupruliiMii;ive  nninner.  It  (aKe.s  ii  stand  on  (?ach  of  them  and,  according  in 
niy  reading  of  the  is'sues  in  this  matter,  takes  the  correct  stand. 

318  was  the  first  logislatinn  to  eslahlish  the  iiriuciple  that  ahsolulo  iju- 
nuinily  is  d(?sirable  in  some  instances.  U'liih;  (iualin(Ml  iuininnity  is  the  aus\,rr 
in  others.  To  nie,  this  is  the  only  way  to  guarantee  a  lJ*(?e  flow  of  intormalion  with- 
out dei)riviag  tli(!  i)rincipals  in  oonrt  trials  of  their  right  to  their  neighl^or's _((»sl i- 
mouy.  .1  am  au*are  of  Ihv,  argument  that  (jualitying  ininiuuity  in  any  wa.\"  ("ipeiis 
llie  door  to  unintended  iul'eri)reta tions  oL'  (hat  (inalilieation.  Jlut  we  must  reali/.e 
that  wear(.'  dealing  with  a  jjolitieal  issue  and  pQlitics  seldom  allows  eitluM'  side  in 
aa  i.ssnc?  t()])revail  niiscatliod. 

1  found  it  instrueti\*e  that  the  feeling  of  the  House  sula^onnnitlxie  l,hat  recently 
held  heai'ings  on  this  nialter  seemed  to  h(^  that  an  "all  or  mithing"  approach  was 
iini)rt>ner.  Kven  the  Xcio  ')'orU  T\mcs,  whose  own  rei)ortor  has  heeonie  a  central 
iigure  in  tliis  disjtnte,  n^ceutiy  edito.riaiixed  :  "Abynlntist  laws,  moreover,  ai'e 
alu'ays  subject  to  the  objection  that  n(»t  every  case  ean  b(;  foreseen.'' 

1  support  strong  legislation  to  i)roteet  tin?  public  from  government  iidervention 
■in  the  free  How  of  th(i  nev»'S.  'I'o  me,  it  is  not  a  great  stej)  fron^  high-ranking  ad- 
m.i n is t ration  ofMciais  coniplaiuing  to  network  execntives  tlnit  a  r(?porler  dared  vo 
sngg(*st  incfMisistoncy  in  some  of  the  President's  slalemenls  to  turning  grand 
.'inries  into  witch  hnnts  of  rijporters'  .sources. 

]Iow(»vor.  I  Iioi)e  this  conjiulttee  does  not  i>roclnde  positiv(5  .action  on  this  issue 
by  S(»ekiug  too  much  protection  for  n(nvsnH»n.  'J'he  i)ublie  w'^W  not  stan<l  even  the 
slightest  hint  of  creating  ji  .special  class  of  citinen.s,  inimnno  from  deliV{M'ing  vital 
ini:(.>rniat ion  in  cert:ain  cases.  3^>ut  it  will  sni)i)ort  a  reasoned  safeguard  against 
imi)roi)t!r  use  of  newsmen'.s  delicate  relationship  wit  h  his  sonrces.  I  lirge  the  snl)- 
oommittee  to  u'ork  tou'ard  that  sai'egnard.  Thank  you. 


St.ntkmkxt  01''  Till-:  Citi/.lw'.s  HmiiT  ro  NKwy  Com.mittki^,  Maucii  1073 

The  Citixen's*  liight  to  News  Conunittcc  (CUNG)  is  a  nun-pa rt.isan  and  mui- 
l)roliV,  association  dedicated  to  protecting  the  public.s  right  to  news  and  to  up})Os- 
ing  (efforts  to  force  newsmen  to  divulge  ihciv  confidential  sources  of  information. 
lie(:aus(»  f'.his  confidentiality  is  cs.sential  to  maintain  a  free  flow  of  ind(»i)cnd(»nt. 
])enelrating,  and  critical  neu'S  to  our  citizens,  CllNO  supports  a  federal  KhieUl  law 
\vhic!\ ;  provides  an  (f?>.so?i//c  shield  to  newspersons  against  compiilsoi;>-  disclosure 
of  news  sonrces  or  content;  applies  to  investigative  and  ndjudicative  fonnns  in 
both  civil  and  criminal  proceedings  and  on  both  state  and  federal  levels. 

Our  Committee  would  like  to  i)rescnt  briefly  to  this  SubeoinmiUcc  our  reason.? 
for  supporting  x\i\  lUKpialified  slueld  law,  and  ask  permission  that  the.  CUXC's 
lengtlii(»i'  Position  l»ai)cr  on  the  iirot.cction  of  conlideutial  news  stones  and  infor- 
mation bo  placed  in  the  printed  hearing  I'eeord. 

T.   niI5Kl)0M  OF  SlMiLSCU  IN  OUJ{  SOCIICTY 

Freedom  of  siieech  is  such  a  fundamental  comi)onent  of  any  dcniocratic'socict.y 
that  its  iniiiortance.necds  little  elaboration  at.  this  liearing.  It  is  enough  to  rec- 
■ognixe  that  no  citi/.cn  can  begin  to  cxcrci.sc  meaningfully  lii.s  right  of  political 
I)articipation  u*ithout  adequate  debate  and  information.  And  in  any  complex 
society  such  as  ours,  individual  citixens  liavc  no  choice  but  to  rely  upon  the  press 
as  tJie  almost  cx'cln.sivc  source  of  sucJi  debate  and  inforjuation. 

This  special  role  of  the  press  as  tlic  means  by  wliich  citizens  gain  enough  in- 
formation to  make  democracy  work  was  rccogiux.cd  in  tlic  first  amendment  to 
our  Constitution.  The  ci'itical,  constitntiomilly-i)rotect;cd  ndssion  of  the  press 
continues  to  be  rccogm'xcd  in  literally  hundreds  of  court  decisions;  these  cases 
have  developed  standards  to  insure  tiic  first  auiendn'icnt's  grant  of  free  speech 
by  Icceping  the  press  unburdened  from  outside  Md;erferencc  and  control.  These 
decisions  rest  on  the  premise  that  the  press  deserves  special  treatment  only  be- 
cause it  serves  the  ordinary  citixcu's  ncGd  to  know. 

It  is  important  to  recognise  some  of  the  basic  themes  that  run  tJirongh  the,«.M? 
free  speech  decisions  that  have  a  direct  bearing  on  the  issue  of  n  newsman's  shield 
law.  First,  courts  have  rccognixcd  that  free  speech  and  a  free  press  are  fragile 
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oleiiRMil.s  ill  aii.v  society.  To  iiiaiutain  their  vitality,  tiiey  must  be  carefully  pro- 
tected from  both  dircet  aud  iiulireet  "ehilling''  j)re.s.sures.  Soeoiid,  the  courts 
recognize  thut  such  protection  is  often  only  possible  at  the  sacinlicc  of  other, 
ro\upcting  .societal  va'^cs.  Thii  Bupveme  Court  has  exiilicltly  held  that  Uu>  use 
of  govtiruuwut  uivusi.gative  aud  adjiudicativc  proceediiigs  must  be  limited  in 
UiJiuy  instances  iu  order  to  maintain  free  speech,  and  that  under  certain  cir- 
cumstances anonymity  is  a  rcfpurcnicut  of  pnrticipation  in  tlic  debate  of  ti  free 
sueicly  that  d(NServes  constitutional  protection. 

II.        Ni'.r.i)  von  ritnss  coNi^'ini'iNTiAi.rrY 

One  of  the  nmny  areas  where  the- special  refiuii'ements- of  the  lirst  amend' 
meut  and  otlicr,  conipetnig  societul  iTiterests  couiliet  is  the  question  of  con- 
lidentiality  of  newsniCTi's  sources  and  tlu,'  inforu\ation  tlioy  eoUect..  Such  in- 
(orumMou  is  often  admittedly  usc^ful,  and  at,  rare  t.in'ies,  is  of  eentral  importance 
lo  ;;nvcr]uucnt  oiJicials  as  they  pcrforni  investigatory,  pi'Osecutonil,  aud  adjudica- 
tory funcdous.  Access  to  such  information,  liowever,  would  seriously  wcaUen  or 
desii'oy  the  iire.ss'  function  as  a  conveyer  of  Ticws  from  tlic  j:ov(M-umeut  and  our 
S(K.'iety  1m  our  citij^cns.  This  is  true  because  nuich  news  yatherin.L?  in  our  society 
nf)W  ilei)emls  ni)on  sonroes  that  \\\\\  not,  i'ov  various  reasons,  provich^  this  iuforiua- 
tiou  if  their  identity  is  revealed.  Studies  of  repcu-ters'  experiencies,  nu morons 
aMidiivits  of  our  most  prominent  journal isfs,  antl  some  of  the  recent  most  cru- 
cial aud  si>ccfncular  ncnvs  stori(\s  of  our  times  support  the  iuescapahle  conelu- 
siou  Unit,  witliout  the  conlidentiality  of  news  stnu'ces,  our  citi/.ens  will  l»e  de- 
])rived  of  nuicli  ol:  the  most  revealini?  information  ab(jul:  their  societies  and  the 
world. 

And  it  slujuld  l>e  recognized  that  the  hcHt  kind  of  reporting  about  tlie  nmst 
}m  ft  Off  (tut  type  of  news  now  depends,  heavily  and  in  somo  cases  almost  ex- 
clusively, upon  con/idontiality.  'J'lie  relatively  recont  development  of  indeptli  re- 
j)0rtlng  and  news  analysis,  tlie  growth  of  news  covei'age  of  minority,  ividieal,  and 
fringe  groni).s  in  our  .society,  tlie  attention  to  a  now  i'orms  ot  di.ssent,  dispur<»,  and 
couiliet  in  n\oderu  America,  and  the  searcldni^  .scrutiny  of  governuiont  corrup- 
tion, distort i(ju,  waste,  and  secrecy  all  rely,  aud  must,  eoutiime  to  rely,  dpou 
contidential  sources  at  infornmtion. 

Governuiont  cuuployees  that  know  of  liidden  corruption  or  incompoteuce,  radical 
leaders  or  groups  tlmt  m ay- 'tlirea ten  the  stability,  of  (tur  society,  persons  wlio 
engage  in  new  forms  of  prote.*<t  or  illegal  behavior  will  not  provide  information 
to  uewsauin  if  their  names  will  soon  bo  revealed  to  their  .superiors  or  to  the  police. 
Vet:,  this"  is  the  very  news  that  is  so  vital  to  the  coutiiuu'd  functioning  of  our 
denu)cratic  society.  Our  citizens  linist  learn  about:  s*ov""uuiental  corruption,  about 
di.«^sent  ami  radical.s,  and  about  illegal  behavior  if  we  are  to  maintain  lionesfc 
gov(M'mnent,  if  we  are  to  respond  to  our  society's  problem.s,  if  we  are  to  deal 
witli  lawhreaking — in  fact,  if  we  are  to  survive  as  a  democratic  society. 

The  protection  of  the  coniideutiality  ol:  news  sources  is  thus  clearly  reauired 
for  the  continued  flow  of  crucial  and  meauingt'uL  news  to  our  citi/.ens.  The  al- 
ternative would  be  the  disappearance  of  these  news  sources,  cutting  otf  or.r 
society;s  access  to  infonuatiou  about  fringe  groups,  illegal  activity,  and  govern- 
ment corruption.  Wo  would  be  forced  to  rely  exclusively  upon  ^tlie  otticial.  .self- 
serving  press  release  version  of  government  action  and  the  police  and  district  at- 
torney's version  of  crime  ami  dissent. 

The  American  people  would  never  have  read  about  the  Pcniaoon  Puiiers,  the 
Bobby  Baker  affair,  the  IMmlidaaiide  horror,  the  My  Lai  nia.ssaere,  and  much 
about  tlie  Watergate  scandal  if , eontidential  news  .sei'vices  wei'e  not  willing  to 
speak  to  tlie  press.  V/illiani  Farr,  news  writer  fov  the  Los  A.rffclvs  Times,  who 
spent.  days  in  ;)uil  rnther  than  reveal  a  contidential  news  source,  luis  de- 
scribed how  two  Pulitizer  prize-winning  stories  about  city  eorruptiou  and  the 
Watts  riots  could  never  have  been  written  without  eonlidential  news  sources. 
.From  tlie  other  testimony  before  this  Conimittee  this  list  of  news  stories  oould 
1)0  made  infinitely  lotiger. 

Bven  more  destructive  if  thi.s  eonfidentialit:y  were  lost,  would  be  that  the 
luusecuting  attorney,  the  civil  litigant,  and  the  investigating  grand  jury  or 
legislative  committee  could,  aud  inexorably  would,  annex  the  pre^.s,  and  turn  it 
into  au  investigative  branch  of  the  government,  This  would  occur  not  from  un- 
principaled  design,  hut  rather  from  tl)e  desperate  need  for  infonuatiou  about 
aud  insight  into  .some  of  the  most  troublesoiae  prdbloiiis  of  our  time.  }^>ut  such 
misguided  use  of  press  information  and  sources  would  destroy  the  i)re.ss'  rela- 
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fioiisli'i)  with  coiifidcMliiil  sources,  flonyinjj:  tlio  iMi'oi*iu;iti(ni  lo  1m>11i  iiew^p.-iinT 
reiulors  aiul  }j;ovornu\«nt.  iigoucics.  It  also  would,  in  tl.c  oyos  oL'  (ho  iiirunuci*  ami 
ill  I'll 0  eyes  oL'  the  publie,  luuleniiiiie  iiiucli  oi'  tlu;  iniIei)Oii(UMu:o  ot'  \lw  pi-os.s  i'nuii 
^•(jV(»riiiiieiil". 

The.  iivnihihility  ol!  compulsory  process  ;ii;;iiii.st  rei>orlers  is,  ().l)Viou.sly.  open 
to  easy  niul  devastating  abuse.  The  burden  of  ])rovi(liiijr  volmniiuais  luui'-'-  and 
olhoi*  material  1'or  discovery,  the  eliniinali^Mi  of  inronnaiits.  the  revelation  oi;  a 
n^'^\•s  a.iCiMicy's  jiiost  hitiinuto  and  secret  Uhk  and  methods  of  oporatuju.  anti  pos- 
sil>l(5  incarciM'ation  ol*  reporters  for  railn.n:';' to  cooperate  are  almost  ideal  lo(Ms 
for  a  government  to  chill  or  silence  the  tu'es!--:. 

AVliiit  h(itt(!r  nuitlHjd  is  tli(»re  for  h)cal,  s(-h'te  or  federal  oflieials  to  luilt  inve.sli- 
pWions  of  corruption  and  misfeasance  iind'to  silence  any  j^nixjrdinales  who  dare 
io  simaU  to  the  t)ress?  What  nioi*e  ideal  way  is  there  for  jjoliro  or  proseciilnr 
to  coven*  lip  corrui)tiou.  inaction,  or  unUiiown  areas  of  (fi'iiue  that  ilir(\'iien 
eiMzeiih;?  What  l)ettor .process  Is  tliere  for  iiatit»iial  leaders  to  )veep  hidden  di.ssen.; 
and  disajzreemciit  over  its  j)oIicies  tl-'at  exist  Ijoth  inside  i^nveriimeiit  and  aernss 
the  land? 

i U.  Tl i  K  V li  1-:SK N T  T 1 1  W \Z .VI* 

If  thifJ  discussion  were  to  take  i^lace  or  even  10  yeai's  a.^'o,  it  would  he 
considered  by  jill  but  a  fev;  Inw  i)i-ofo.ssors  and  joiiriiaiists  as  arcane  and  aca- 
demic. But  tiic  events  of  the  past  i'ew  year's  have  denion.strated  lhat  the  conlliet 
b(itwecn  subpoena  and  reporter  is  very  re.il  and  increasin^^  and  that  the  threar 
to  cilizeirs  access  to  news  throii.ii-!t  the. press  is  now  seriously  t]nv;}tene(],  ? 

Othei'  witnesses  before  this  Coninuttec  have  described  this  problem  in  elofineut. 
dramatic,  and  trai^'ieally-iirst  hand  detail  ;  it  is  enoni;'h  for  us  in  underscore  that 
there  can  be  do  doubt  that  the  scope  and  frequency  of  use  of  compulsory  i)roce.ss 
is  burgeoning.  Grand  juries  are  increasingly  turuiug  to  newsmen  for  coniidential 
information,  often  spui'rcd  into  actioi;  *  ,>  the  publicaiion  of  iiarticuhir  articles. 
Legislative  coniniittecs  are  issuing  subpoenas.  I'rivate  litigants,  such  as  the 
])jirties  to  tlie  Watergate  cases,  liave  requested  sweeping  discovery  orders,  rolice 
Inive  utiiized  search  warrants  to  sci/.c  press,  nrdes  and  piiotogra])h.s ;  him  and 
videotape  , of  broadcast  material  nud  **outtaUes"  have  becii  sought.  Again  and 
again  ncwsnven  have  been  sent  to  jail.  ■ 

Tlie  underlying  cause  of  this  seeming  assault  upon  the  pres.s  is  no  douht  multi- 
fa  ce  ted.  In  part,  it  stems  from  the  increased  sophistication,  depth,  and  impact 

print  and  elect.vonic  news.coveviige,  for  the  first  time  maUing  available  infornni- 
tion  and  sources  relating  to  sensitive  iind  critical  problems  and,  causing  acute 
discomfort  and  enibarrassuient  to  government  oilicials  and  private  segments  in 
ouv  .society^  In  part»  this  conflict  arises  from  the  deeper  division.s  and  fragmenta- 
tion of  our  society  that  have  either  grown  from  recent  events  or  lliially  surfaced 
after  having  been  lor.g  hidden  from  the  public  arena.  And  in  part,  the  attitudes 
and  practices  of  government  otiicials  have  changed.  UiuTer  iuoreasing  strain  as 
divisions  and  unsolved  problems  mount,  they  naturally  searcli  o\it  any  infornia- 
tion  l:hat  can  possibly  hcl])  them.  Once  one  otlicial  has  used  a  subi)0caa  to  gain 
access  to  this  new  and  potentially  rewarding  source;.;' of  information,  it  is  easy 
for  olliers  to  follow,  and  any  internal  I'estraiiits  grown  fi'om  a  tradition  of  con- 
stitnitional  respect  of  the  press  are  swept  aside. 

Finally,  it  cannot  be  denied  that  the  traditional  adversary  roles  of  press  and 
government  have  become  more  bitter  with  sonic  go /crn incut  oiDcials  voicing 
iiiirestrained_autagoiiisin  towards  the  value  which  underlie  the  First  Amend- 
ment,- encouraging  others  to  disregard  traditional  rights  associated  with  the 
l>rcss  and  io  seek  to  weaken  the  iudepcndeiice  and  impact  of  our  "Fourth  Branch*' 
of  go. crnmcnt. 

The  i)resi5  reacted  strongly  to  this,  invasion  of  what  many  considered  a  press 
right  \iuder  the  first  aiaeuduiciit,  and  reporters  liave  tr-rucd  to  the  courts  for  pro- 
tection. A  few  notable  lower  court  decisions  found  some  uieasnre  of  constitu- 
tional protection  under  first  amendment  precedents  against  the  compulsory  dis- 
closure of  eouiidcntial  news  sources.  However,  the  Supreme  Conrt  in  the  Branz- 
l}urg  V.  Hayes  decision  of  June  1072,  rejected  any  press  claim  to  Constitntiomil 
protection  uiidOi  l:he  iirst  anicndment. 

The  iiui.iority  opinion  in  BranzVurf/  apparently  relied  heavily  upon  the  assertion 
that  the  Imrm  .to  the  free  flow  of  news  from  disclosure. of  coniidential  informa- 
tion and  sources  was  highly  speculative.  We  take  issue  with  this  apprcjch  b.y  tlie 
Court's  majority.  First,  never  before  in  first  amendment  eases,  especially  those 
involving  the  chilling  of  free  speech  rights,  was  scientific  proof  and  overwhelming 
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(litrniiUMJiiition  ot."  Imi'iii  n  prorofitiisiju  oi'.  (".'onslitulinnjil  iipofocf icui.  IiuK'od.  (ho 
viM'.v  iiiijiu'ci  rif  tlio  Tree;  .spcocli  iHatcH:! ion  :nii',  \\\\\  \\^\\\\\A{.{}  ul>stMH'0  nl;  LVar  lo 
oxerciso  l-h:i(:  I'iijlil;  mi"o  n(?{,'i'.Si-*n rHy  (lllluaill  or  iiiJ]Mi.s?^ililr  to  quiint  il'y  mid  to  stiul.v. 

iWtDii:  ]mvl  ot!  no\\".s  relitMl  iii)Oii  (.•oiifuU'iiUjil  soiirt-c.-i  wms  bnislu-tl  :i.-'ido  hy  (liu 
Colli"!',  iu  spile  of  (.he  Oiel  Vim  I  luin.'h  of  IJiiif  news  wji.s  Hie  iiiosL  .vigiiilicniil:  to  our 
irocwiy. 

Fiiuilly,  if  tiie  elTect  oi."  iiii.v  hiek  i>{;  co!is:l  itiilhm;iI  proiccliou  \v:i5^  sp(Hnilfili\"e  .Mt 
the  tiuio  ot  (lie  ./^vi.'i.r/Hfr/^  tleeii^ii)!!,  it  cfiniiol'.  l>e  now.  i'ur  (lie  re:ietioii  h)  the  rl(»(.'i- 
sidii  w;!s  a  pnielleal  Hood  oT  sweeplii.if  siiliiHieiuis  al  ail  l(?vels  ol'.  ,^'oveninient  and 
more  jniliii.*?^  ol!  re]i(»i'i-or.s,  iiitorprel  iiit?  I  lie  de(^i.sioii  as  a  siu'iia!  to  end  any 
nMii7iJi  Ills  ot*  sol  t'-rcst  raj  lit". 

'J'lie  Jtoi^'Ji'tt'i'!^?"  Coininitee  U>v  J'^i'eedoin  ol!  J'ress  lias  reported  : 
AVhile  the  currinit  .subpoena  iirooleiii  oriiciiiatiul  wWU  fedevul  .^'r;md  Juries  and 
with  .slate  .u'rand  Juries,  t:lie  iitl'eet  ion  is  spreadiujL:'.  .Tos(.>pIi  AVoiler  ol;  tlu-  }fcnti}hi.^ 
C'o»r;aavc;/(f7  A.})}u^iil  and  .losepii  lU^niiington  or  radio  slalioii  AVIMOfl  weJ"o  called 
hof'oi'G  a  slafo  lejrislat-ive  iiive,s(ii;at:iri?4*  coniiniMeo.  J^eaii  Jenislon,  Stewart  Wilk 
and  Miss  Gene  CimiiiiiijhaMi  oi*  tlio  Milwaukee  Hctiihicl  and  Alj*ied  Kallc  of  flic 
Voftniihia'  •Joiirnalisui  U'cvicfv,  .  .  .  were  nnked  to  diseUiKO  eontidenUai  sources 
fliii'iii;^  ci^■i!  Iu?arin,',;'.s  before  letUa'al  di strict  eourts.  William  Vi\rv  resisted  a 
eouidy  judge's  personal  invcstiiraiion  into  violations  ol*  his  Tslasoii  trial  pnlilieity 
order. 

Thi'oo  Bt  T. 0X1  is  I'oportcr.s  :u»p  cared  bc^forc  (he  Btato  I'^tliiilc  Com  mi  (tee  \N'liieli 
appears  to  he  sonio  kind  of  e.\*ecu tJ vo  eoinniittoe  aiif'horiml  by  stat'.:  h',u:isla(:\ire 
l<f  invesfiL-iatx*  state  Jim1.!j:os.  Rrit:  Mimic  of  the  .7aek  Aiulersoii  col  man  and  ii<Miiiy 
AValsU  (d;  Life  resisted  Uhel  case  subpoenas. 

And  this  li.st  does  not  ineliidi^  the  sweeping  discovery  of  ail  nu\terAa!  ivlatiiig  to 
the  V/atorgate  affair  atteni]it:ed  of  Hie  l\^cw  York  Thiirft.  tJie  M'OHhiUfjIrm  Pont, 
'Ncicsiccvl't  Time  Maga'/aue,  and  tlie  'Washivgion  Siftr-Dailij  ^'cn:»  in  the  AVater- 
gixio  cMvil  case. 

IMiich  as  t:)io  CRNC  hoHevos  thai:  the  Fivst  A.inpndnicnt:  roqnir<?s  protection  cif 
newsnien's  eonfidential  sources,  and  that  such  constitntionally-saiietioued  pro- 
tection is  ultJniatuIy  necessary  to  a.ssnre  to  our  cttiKCns  a  free  and  aderpinto  flow 
of  infoi-niatioii,  we  hGlieve  that,  the  present.  aHenipls  to  subpoena  information- 
frojn  newsmen,  i)artienlarly  in  the  aft:erniatli  of  the  BnnizJyurf/  decision,  demands 
iunnediaVo  statutory  protoctton  for  the  press-'.  Tn  Bnni^lnirf/.  the  ina:ioi-iry  of  tJio 
C(n  £  r  t  I  n  V  i  t  ed  Coi  igr  e.ss  to  act  in  tl  u/-'  a  rc  a  ;  wo  i  i  n  pi  o  re  Coii  gross  ton  ocep  t  tlii  s 
invitation  to  sustain  c:.vcry  citiKcn'.s  riglit  to  news. 

IV.  TIIK  7<FAZl)  FOIl  AX  jMJSOUITU  SHlEr.D  T.AAV 

The  CKXO  strongly  believes  that  for  any newsmoirs  shield  law  to  be  effective 
in  maintaining  a  llow  of  i\ews  to  citizens,  it  niii.st  grant  an  absolute  riglit  to 
new.? men  to  decline  to  reveal  the  source  and  content  of  the  infonnat-ion  they 
bave  g.-ithered  during  tlie  course  of  tlicir  work.  The  Committee  takes  tliat  jiosi- 
tion  because  a  qualified  sJiiold  law  will  simply  not  work.  As  Protles-sor  Preiind  of 
l  lai-N-jird  T.aw  Scliool  has  stated  :  It  is  impossible  to  write  a  qualified  new.snniii's 
privilege.  Any  q\ialiric:\tion  creatc^^  looi)lioles  that  will  destroy  11  le  i)rivi<ege. 
•  We  einphallcall.v  agree.  Whether  the  quali  lien  tion  relates  i:o  the  nature  of  t'lic 
information  such  a.s  national  secnrit:y  or  serion.s  felonies,  to  the  tyiie  of  i^roceed- 
ing  .such  as  criminal  ti'ial  or  grand  Jnry  meeting,  or  to  the  iin]iortance  of  t!ie  in- 
formation to  sncb  a  proceeding,  such  as  tlje  "heart  of  the  matter"  test,  or  ''crucial 
to  a  criminal!  convict  ion''  test,  it  still  can  be  expanded  and  will  r*^^vUably  be 
applied  to  .'some  crucial  contidential  inConiiation.  Experience  nndrji-  the  state" 
sliieUl  laws  demonstrates  tlie  liostllitiy  of  many  courts  to  sucli  laws  and  the  uii- 
limited  resourcefulness  of  pro.-^ecntor.s  and  judges  in  voiding  their  protection. 

But.  more  Important,  the  focus  of  a  discussion  on  the  merits  of  a  qualiflcd 
vs.  unnnalified  shield  law  must  rest  upon  the  poteutal  effect  on  tlie  oows  source, 
for  he  or  she  is  the  key  to  the  free  tlow  of  news.  Tfie  coufKlrnliiJl  v^K^f^  fioarcc  inv.it 
lic  rea  so\wh  ly  a  h  s  ure  d  1  hat  ?i  is  i  dent  it);  wi  U  rcmam  unknown  or  vital  info  rn  i  a- 
tion  win  disappear.  If  those  .sources  grow^  qu,let,  the  cause  is  lost  and  no  elabo- 
rate law  or  procedure  will  be  of  any  use. 

We  feel  it  is  clear  that  only  nu  absolute  sliieUl  can  offer  reasonable  nssnrance 
to    confidential  /-ource.  No  confidentiality  that  rests  upon  a  future  determina-- 
"^y  judge  or  prosecntov  about  the  relevance,  importance  and  legal  fornm  of 
a  v-tifidential  shield  will  give"  adequate  protection  to  a  new^s  soiuov.  Kor  can 
93-^74—73  30 
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tlu'.sv  soni'w.^      oxiioeted  to  conli.n.o  to  rely  for  tlicir  protect loii  upon  rcpoi  l^<'  >, 

to  i.risoii  for  Ions  i.c-rlo.ls  o£  timo.  Aiul  luulor  j.roso.i  ^•''■^'""/f    "f '^^^^ 
uurwlistic  to  o.Niioc't  tlioKc  pooplo  to  l.c  comforted  hy  tlio  solt-rost mint.  oL  olliLMi.l> 
sciisiifivp  to  tliL' iiOL'ils  of  tUo  lirst  luiicMidiuciit.  ,, 

Ana  onJi  0^  is  revealea,  no  nnittov  wluit  the  dvcnuistanms.  all  otlior 

LM)nti(UMaiaIs()n^:(^S^villn^a(M^s^■an(lal)lyl.)Oall'^U(l,  ,.n  ,i 

The  recent;  testinionv  oH  mmiMcns  rtenionst ratin.ir  (he  yileiuang  of  eonlulenti  U 
S(a■mM^^  and  the  enneeliat.ion  o*'  news  Morie.s'aoiieuainir  upon  these  soiiree^s  aUests 
lo  the  deva.slat.in.i:  eft'eet:  ot;  tiie  sonmis'  erodiiii;  eoiilideneo  in  llieir  ehanees  oL 

^^'\'li*thisl)?S  is  imporlaiit  to  understand  that,  tlie  o^■oA'^y]\i>\lnUv^  nuniher 
of  c.ndulential  S(airees  relied  npon  hy  tlu?  Dross  are  not  radical  leaders  or  pro- 
I'esMonal  eriniinals.  hnt  rntlier  they  are  dt^dicaled  and  ha rd\v o rUui^i  bureauerats. 
TlU'V  <peak  to  vejuM'ters  hacanse  they  disaj^ree  wit.li  their  superior's  iK)li(Mes 
because  ihev  see  dislione.st:y  or  corrnptioii  uncorrected,  and  because  they  lecl 
tho  public  <-ii«»uld  Uiiow  what;  is  ;.^oini;  on.  Adiintledly,  some  avc  ncUiig  seUishly ; 
(^tluM"^  act  as  patriots.  AVhat  is  important  Is  that  those  individuals  are  />if//,ypc>/.s'/- 
hlc  to'  keei)inu-  Anu'ricnns  inl'ornied  about:  Jiow  the  st::ite  and  federal  jroyornuieuts 
are  op-era t ini—or  J'ailin^^  to  operate.  In  many  rases,  they  are  the  oidy  acee.^s  t.o 
iurtu-inutiou'that;  is  improperly  hidden  rroni  the  public.  And  tlioy  are  i)ractical- 
Iv  the  ouiv  effect  ive  deterrent  to  corruption.  - 

These  i»e(a>lo  know  ilmt.  their  t'eUow  workers  and  suporior.s  wdl  act.  to  silence 
them.  Tliev  uiuhn-slaud  that  tluMr  jobs  or  career.s  will  vanish  it  they  are  dis- 
covered Thev  .stand  to  lose  a  job  that  sui)ports  a  family,  ehihlrens  (?diieatioiu 
and  a  uiort-'auv,  AVUii  such  :i  risk  and  certain  retaliation  il:  tiiey  are  ever  di.s- 
eovercMl  liow  'nianv  will  .si)ejik  up  dependiu)-:  upon  an  unoertiiin  d(>cision  by  a 
iudire  on  the  (pieslion  of  iuat:erialily  or  national  interest.?  The  aii.^wer  is  ])laiii. 
'  This  Moiivt  is  so  obvitms  and  compelliug  thiit:-ino.^t  opponents  of  an  absolute 
shield  law  readilv  eoncedo  it;  they  a.^sort,  however,  that;  the  eosts  of  .such  an  • 
unniialilied  .shield  law  t:o  the  proper  lluiictioniu.^  of  the  criniinal  justice  system 
are  too  trroat  The  CRNG  ])eliov(>s  that;  a  carelhil  exauiiuation  oi'  these  "costs'  to 
sc^eioty  of  n  .sliield  law  jire  liiglily  ex:agj;oriitod  and,  in  fact,  they  do  not;  re[)r(?sent 
u  sij;n*lfieant  loss  to  our  criminal  .system  at;  fiU. 

In  the  .set.l;iim-  of  an  invostiq-atory  proceediiii;,  either  of  a  j^rand  jury  or  a 
leiL^ishitive  comniitteo.  t;lie  .so-called  jmblic  costs  of  an  absolute  .shield  law  {.iro, 
upon  rellectioii,  in.^iii'uiljcaut  in  comparison  to  the  first  aiuouduieut,  values  in- 
volved. Manv  conlidontial  news  .sources  nro  concornod  .with  nuitf:ers  of  bureau- 
cratic policy*  or  social  protest  that  do  not  involve  criminal  behavior.  Those  that 
do  iuvf>lv(^  'criminal  behavior  often  focus  upon  oflicial  corruption.  The  deulnl 
of  tho  sourci?  of  tlio  inforiiuitioii  that  lirst  revealed  the  exi.steneo  of  this  cor- 
ruption cannot  roalisticnlly  ho  deemed  an  in.sunnountablo  barrier  to  a-^raiul 
juvv  or  lesiislative  couiiui"tt.eG  fvoiu  using  its  broad  .subpoena  powers  to  iuvestiKnt.e 
the' principals  involved.  Of  cour.so,  it  would  ho  on.sjer  to  force  the  .source  to 
l)Oint  tlio  fiu.gor,  but  .snob  n  .saviup:  of  oft'ort  would  merely  cui.  oa'  all  fnt\ive  ■ 
soureos  find  .serve  to  protect  corrurtion  in  the  future.  Nor  does  the  denial  of 
such  a  SMurco  inhibit  .such  n  body  from  exonerating  individtial.':  from  inaccurate 
accusations. 

The  fact  tliat  confidontJal  informants  use  tlio  i)ro.ss  to  oxpo.se  oorrni)*ion  is, 
in  itself,  a  groat  woai)0n  against  crime:  it  det:ors  sucli  behavior,  and  it  forces 
re.«^ponsU)le  ollicials  as  well  as  nrosocutors  to  act. 

The  sumo  analysis  appHo,s  to  information  i)nl)lishod  about  .serious  criminal  ac- 
tivity outside  the  govorinuent.  either  by  ortranij^od  criniD  grou])s  or  radical  politi- 
cal grouivs.  The  Uiiowledgo  gained  by  society  and  the  investigating  body  far  out- 
weighs the  ofhliiUmtil  information  that  would  ho  jjJiinod  from  tlio  appoar:inco  of 
tlui  "informant  and  the  cost  of  losing  such  informants  in  the  future.  In  these  cases, 
exyjosuro  of  the  informant  can  moan  a  serious  threat  to  him.  It  is  not  sensible  to 
saorifice  tliis  potent  force  for  exposing  criminal  behavior  merely  to  add  one 
witness,  mucli  of  whoso  testimony  is  already  revealed,  to  the  oyidonoo  that  the 
entire  crhiunal  justice  .system  is  cai)able  of  adducing, 
•  Hoports  of  another  t.yi)o  of  criminal  activity  Iiavo  b(?on  sought  by  subi)onas — 
new  forms  or  social  activity  by  fringe  groups  or  normal  eiti^^cMis  who  violate  crimi- 
nal staiidtirds  of  behavior  without  threatening  grave  harm  tOj^'he  society.  ;Most 
of  these  reports  focus  iii^on  activity  such  as  drug  use  by  yonngsrers,  new  form.«^  of 
.sexna)  activity,  the  widespread  n.se  of  illegal  abortions,  etc".  These  reports  raise 
vital  questions  a!)out  our  rociety  that  .should  be  considered  and  that  citizens 
should  Know  al)out.  In  .these  ea.sos,  the  society's  ne(Hl  for  tliese  investigative 
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IkkIk's  Hi  liavojhc  nfiiucss  oC  sJourcos,  wUu  arc  UUoly  to  I  jo  iiulivulunl  oxuinpU'H  oC 
\vi(k?spraul  vi<»lu(ioM  of  iho.sc  laws,  is  mt  as  givat  a,s  the  society  s  need  to  Uiunv 
that;  1 1  lose  activities  i  nice  phi  ee  at  all. 

Ill  addition  to  the  fiiet  timt  revelation  of  coiitideiitial  sources  to  investigative 
hodies  wonid  dearly  cost;  tlie  society  more  tlian  it  conid  i»ossibly  gain,  the  news 
media  are  particalarly  snscej) tilde  to  damage  from  these  investigators.  I'lic  scoj)e 
of  llieir  iminlries  are  hroad  and  the  limits  on  their  snbpoena  powers  very  mirrow ; 
they  wfudd  naturally  .soeU  to  gain  as  mnch  information  as  possible  from  a  re- 
porter, exposing  all  ol:  his  information  and  sonrces  in  n  "lishing  ex'pedition"  that 
is  certain  to  destroy  nay  I'ntnre  conhtlcntial  s  Mirces  in  that  entire  area. 

T!ie  c<)st.  to  soeiely  of  an  abisolnle  si  del  d  law  in  criannal  trials  is  similar  to  rliat 
diseiisst'd  relalive  to  investigations,  except  the  proximity  to  actnal  crinumil  bc- 
i)aviur  and  Wii  ininishnient  is  niiieh  greater,  lint  again,  nu  aualyr^is  will  denuai- 
slrate  that  socu't.y  loses  very  little  in  snch  a  sitnatioii. 

lu  (ho  case  of  government  c(>rrni»ti(m  or  private  criminal  acts,  it  i.s  imiu'ohahle 
to  the  extretno  that  the  coidi<lentiai  soiiree  of  int'ormation  will  possess  the  only 
evhlence  needed  for  convir-tion,  Kven  in  cast's  where  imlividnal  is^datcd  criminal 
acts  arc  nivolved,  this  is  rare.  In  fact,  in  all  of  these  cases,  the  conlidential  news- 
paper sonrce  plays  the^in-ecise  role  that  the  widely  nsod  and  accepted  police  in- 
formant doe.s — excei)t  the  press  sonrce  alsr)  plays  a  vital  fa  action  in  delivering 
news  to  onr  citizens.  '  ■■ 

.\nd  the  plain  facts  are  that  tlie  overwhelming  number  of  conlid<'ntial  sonrces 
tinr  not.  disenssing  eriminal  activity  at  all;  of  tliose  that  do.  raA'ly  arc  Miey 
Ihemseives  crimimilly  involved.  Serious?  criminals  simply  do  ne<  conI!ess  to  re- 
porters, nor  do  they  invite  reporters  to  witness  miirders,  rapes,  burglaries,  or 
espionage.  And  if  reporters  do  loam  of  sncli  scvions  crimes  they  are  miUK'cly  to 
agree  to  keep  eoi  tidentiul  the  names  ol:  the  iicrpetriitors. 

Kinally.  even  Mirier  an  absolnte  shield  law,  in  the  rare  and  extraordinary  case 
wlK'n-  a  iTporiei  ocs  h'arn  in  cfnilideiico  of  the  identity  of  felon,  or  f>f  a  person 
abniii:  lo  conimir.  a  felony,  that  reporter  can  weigh  the  societal  interest  himself 
and  <.'oaie  forward  and  ItreaU  coii/idcntiality  Mdicn  manifest  injnstice  W(ail<l 
ol  lierwise  oecn* 

'.rhese  rare.  1.  pothvMcal  dilemmas  cxiot  more  h\  the  minds -of  matiy  wlio  op- 
pes(  ?  a  shield  law  than  in  the  co  n  r  ^ :  onscs  onr  co  n  n  t  ry .  Th  cy  a  re  ' :  I  ea  li  y  o  it  t- 
w<Mg.red  l)y  onr  citizen.*?'  riglit  a*,  need  for  news.  In  jnalcing  this  iialance  be- 
tween the  lirst  amondnient  and  r.iic  criminal  jnsticc  sy.stcm,  we  slionUl  com- 
pare other  evidentiary  privileges  now  existing.  'j:i\e  doctor-patient  privilege 
jnstiticd  to  ciisnrc  t.liat  doctors  can  cRcctivcly  treat  their  patients,  and  the 
lawyer-client  privilege,  jnstided  to  ensure  the  proper  functioning  of  an  ad- 
ver-vary  legal  systcjn,  i)rotecfc  interests  tliat  arc  clearly  no  more  important  in 
onr  ecmstitntional  system  than  a  key  part  of  the  first  nmcndment:.  And  these 
privileges  are  mnch  more  likely  t:o  prevent  crucial  evidence  of  criminal  conduct 
fnmi  being  revealed. 

Tims,,  in  making  the  balance  between  the  need  to  prot;ect  confidential  soni'ces 
to  provide  onr  cilizens  with  a  free  and  adequate  How  of  information  and  the 
benefits  that  may  occasionally  accrne  to  onr  criminal  justice  system.  CRXC  feels 
the  scales  lean  overwliemingly  to  the  .side  of  tlic  first  amoiidmcnt.-  Wc  would 
not  sacrilice  the  Pentagon  P.-jpers  or  knowledge  about  the  Watergate  affair:  we 
wonUl  not  give  up  the  rcpcifed  exposures  or  widespread  corruption  in  govern- 
ment at  all  lev-;.-:,  vvn  wo'vid  not  cut  ofl:  o\ir  few  ius'igids  into  the  behavior  of 
fringe  radleai  groups,  o^ -l-lie  activities  of  the  Mafia,  the  illegal  abortion  trade, 
or  the  venereal  disease  epidemic  in  our  youngsters .^11  this  could  be  lost  for  the 
uncertain  and  unlikely  jiccd  for  a  witness  in  few  criminal  trials. 

Never  before  have  our  citizens  needed  .so  inucli  the  news  that  i.^?  provided  by 
confidential  sources,  Never  before  has  t;bis  news  source  been  so  threatened,  ft 
must  he  prot:cct:cd.  And  it  only  can  be  prot:cctcd  by  an  absolute  shield  law.  AVc 
respectfully  urge  t:his  Committee  and  Congress  to  support  such  a  law  to  vindicate 
the  fi  rst  amendricnt  riglit.s  of  all  of  or  -  citizens. 

Statkmknt  by  riiK  Exhoutivi-:  Bo.om  op  tjiic  Co:^imunicatioiNS  AVorkkks 

OF  Ameuica  o 

•nrE  lUGlIT  TO  IvlVOW 

N(.'ver.  since  17S7.  has  the  right  of  the  pnblic  to  know  about  public  business 
been  under  so  strong  and  concerted  an  attack  tlian  during  the  present  time.  This  is 
an  attack  on  a  principal  guarantee  of  the  Constitution. 
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A  li{;Uo  n  Him^  llio  iulininis!i'M(i(»ii  li:is  i^'stifUil  lo  tirojHlsitlr  }u!}K-1-:s  nn  \  \w 
ri.Lih:;  ol"  (he  ikmv.s  nu.-dia  lu  ;ni!il.v>:i.'  aiiVl  iTiik-i/.i.'  Ihif  nin'i-n I  Ions  oC  :4<»\-i'niuu'in . 
Tlio  ndniiiiisli'Mli'Mi  .^■Mcmy  (u  lie  rullowiii;;-  tlu,;  liiiu  of  11  lo  pri'sciit  iniliijii-.v  .no\r.-H- 
nuMit'.  iM'  (Jrocee*.  wJiicli  noniijuilly  jj'iini'jniU'i's  {L  "rrcLMloiu  of  iJn-  iii>'s.s"  hut  in 
1'm<M;  cr,'i(;ks  ilowii  on  tlU'  ul'W.s  uuulin  wliii.'li  "^U^u^^\.»""  tlu^r  ■■rr*'i*t.U>;n.*' 

niasi;  .Nini-sU'r  (lo\"i»lf)iiriu.»iit  in  the  UiiiLod  .^tjilos  is  llio  ;ill.(MMj>(:  (o  c<)iii]iol 
I)er.soiis  in  iK'\vs?^;il:Jioi'iiiy'  lu  rovciil  sources  ot.'  niL'«>rinnt ioii.  TJic*  prucl-icjil 

^'UVct  <il'  siicli  ilisclo^..i"u  ol!  sovu'co?  wtmkl  la^ci^s^urily  l>c     stillu  free  (.♦xpre.s.sujn. 

Wlioii  11 10  UoiisriUiiioii  \vu.s  JulujiUMi,  tlioro  wns  widL'  coii( J'ovorsy  dvut  llu; 
(|Ul'.sI ion  lii!  rnHMlniii  ol'  (lio  pross.  At,  thai:  Hnie.  vjU'icu.s  .scjrniotils  ol'.  the  pix'.s.s 
wvvd  cnrryiiiir  (jm  jH{;nrrilous  aUnc.k.s  on  pnbliu  olfiirhils,  ovon  iiie3inHiig  C^'Ol%a• 
^V:^sh^l^l:^.•n.  T'lit'  Consl il ulional  Convi.-ntion  {ii:  IT^T  at.  i'lvnt  poJol-IlmI  a  provision 
U)  {^^iniruntoo  in  viola  iilo  i'rotnloin  of  the  pr(.'.s&\  Snl^-scquonily.  as  a  <'ap:^toia'  or, 
Iho  J'.ill  (►L'  Kiiihf.s.  Lliu  Convention  pruvideit  Tor  the  frco  prtj.sr?,  fo  help  eii.snr<! 
}|}j;;iinst  ;ihu!?e  oi'  jM>\ver  by  Lj'ovcrnuient. 

'i;iu.'  .sirinition  in  the  early  I'JTO'.s' Jms  beconu?  .so  serious  l'lia(:  llie  .Congress 
i.s  l<K»IciM.y  into  i6iL^if?jiJtion  l;<i  dorme,  once  a^iain.  the  (ioctrifie  tliat  fhe  fnie  How 
ol'  inrto'nia(i(ni  mn.st,  be  unr-jstrietod.  Tlie  .liulieiary  Conn:iiU:(MJ  o|-  tJuj  Mouse  oT 
Uepn.'H(M:l;iri\"us  and  rho  J>enalo  arc  Iiard  ai.  worlc  on  lei^is-'hU ion  l:o  prohibil: 
j;t.»veriMuent  ajrencies  i'nun  eonipvlliii.i^  di.seloi^nro -ot:  .source  materials.  The  pro-, 
posetl  hills  rnu  fi'om  t<JtjiI  privile.ij^u  ol;  tlie  nmvs.iratherin.i;  pers()n,s  to  a  "fiuah 
ilied"*  pHvile'j;e. 

A'jnji.jor  re^ason  Tor  the  Intense  ]iit:or<!St;  witiiin  ilie  Con.trres.s  lor  Je.id.slation  if* 
pniteel;  tlie  nicilia  is  a  .sirries  oC  federal  and  .state  coiirl:  decisions  in  tJie  hiK(;  :\ 
yours.  iXow.s  tiathi^rtirs  hiivc;  hoen  suinnionml  hel'ore  i:rau<\  jnrios  to  i»roduee  men- 
tal and  written  notes*,  .still  Him  negatives,  ami  film  and  tape  "onMalie.s*'  not 
n.sod  in  hrondeast  proprrainiiijr.  Some  iww'ii  media  roj)reKeii[a tives  Inive  licen 
incareornted  hecan.^e  they  wore  i)rdtecting  news  so  a  roes ;  flie  reason  olYcnnl  Uy 
.u-overnnient  for  ja.jling  of  roportor.-i  has  been  the  iniplieatioii  tlmt  justiee  w.a.s 
being  oh.stnicted. 

Tlie  United  Stjil:o.s  Supi-eino  Court  in  June  1072  thi'ew  oviu'  londioid  tradili<'ui 
ae.il  est.'ildishod  precedcni:  by  ifis  decision  in  Branzhurtj  v.  Jlai/c.^,  tlm.s  deciding 
on  ii  n-4  vote  thai;  an  investigative  i-cportcr  mn.st  disclose  to  a  grand  jury  infor- 
Jiiation  gathered  in. the  eonrsc  ol'  his  ;lutie.s.  The  tradition  and  precedents  da(;(,* 
"hack  t:o  Tlioinas  ."Tel't'orson,  Jnnios  Madi.son  and  Alexander  Hamiilnn  through 
the  **lVntagon  Pai)ors"  ca.so  ngaaisl:  tl>e  New  Yorh  Times  in  1071.  In  all  ot'  t:Uos;e. 
the  woigljt  ol'  decision  had  been  toward  nntrnniineled  disclosure  ot  inCorniation 
vital  to  the  public's  right  to  know  about  its  business.  '  * 

Among  tlio  -many  bills  the  Congress  pre'sently  is  Dxaiiiiniiig  on  the  subject 
i>1l  h^gal  privilege  lor  newsgtitlierers  to  proiv-^ct  .sources  and  contiime  to  report 
tiui.publie'.s.  husincs.s  witliont  liara.ssnient  are  those  introdnccd  by  ■Kepreseuta- 
tives  OtrdoiJLJytMd  aud  .Teromo  ^YaUUe  and  ScruU;or  Alan  Cvanstoii.  Coiigre.^^.sniau 
Keid's-  bill  \A-onld  provide  for  nntiualifiod  UJid  total  j>rivilcge  lO?;  reiiortei'S,  so 
that  tiu?y  might  not:  be  required  to  abridge  the  fii-st  aiuendn'ient-s  rigld:.^  in  pro- 
ceedings berr>re  the  Ciuigress,  federal  courts  and  agencies.  The  AValdie-Cranston 
propo.sal  wovdd  exteiul  the  nnqualitled  privilege  to  reporters  in  all  federal  nm\ 
state  proceeding.?. 

'i'lie  JCxecutive  Board  oC  the  Conununicatioiis  Wovlcers  of  America  sub.scribo.s 
to  the  principles  of  tlie  Reid,  Waldie  aud  Cranston  proposals.  This  Board  does 
not  draw  .stringent  distinctions  between  tlie  Reid  aiid  the  ■\Vaklio-Cran.st:ou 
proposals,  .since  the  basie  right. of  news  media  m.ust  in  the  end  be  determined 
by  the  Federal  eourt  .sy.stem — whteh  is.  aud  must  eontinue  to  bo,  governed  by  iho 
T'ln'ted  States  Giustitution  a.s  a  result  of  the  decisions  taken  by  the  Coustitn- 
tional  Couven.iiou  of  ITST. 

The  OWA  Exeeutive  Board,  moreover,  condemns  the  trend  toward  stifling  of 
iul'oriuntiou  iU.tompted  by  government  nt  all  levels  by  Mdiatever  pretext 
ejni)loyed.  ■     ■  ■ 

The  CAVA  Executive  Board  urges  the  Congress  to  ejiact  legislation  for  un- 
(puiliiicd  privilege  in  terms  sutlieioutly  ciear  that  tlie  declarations  of  the  nation's 
foiuiders  in  17S7  may  be. fully  honored  in  the  1070's  and  boyoiKl. 
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J>rATi:.Mi:N'i'  oi-*  Wiu.ia.m  J'^ii.nton,  Iowa  City  rniiss-CrrixKN 

My  vU'W  i\\\y  is  tluil:  alisnlulo,  uiniualilkHl  prolt'ct  imi  for  n(.'^^■sm(Ml  }i;is  Ikm-oiuc 
cssoi'iK'i!  (o  iiin'ii.'rMiii  llio  j'roc  tl'»v.*  ui'  i.'ifnrmnl.ion  to  llio  jjooiiIl',  And  I  rocog- 
n'lv.c  tlinl;  :i)nist'.s  nijiv  follow, 

'I'his  coiujliisioii  wu.s  :'t:::t:tMMl  ri'liictniill  r.  nflcu*  \\w.  (l(.H'isu»ii  in  \\w  CahhrcU 
.Jinil  rt'ljiUnl  Insi:  Jnne  Jin*!  Iln?  inc'tvisiuLr  InirnssincMil'  ol*  ncwsnuMi  IliJit 

snhs'.'(in(»nll.V  dovL'lnpod.  U'lu;  innidioius  Mitni't*  ol'  sncli  hni'Mssnu'iil  lio.s  in  \\,< 
f'.'ipriciousnoss.  U:  inliil»il.s  |)nl)lic  neooss  o  inforninl ioi:  'hrooiili  IIkj  pivxs  ninrc 
I  lijin  do  ovovl  :u'tion.s  or  throats  ot;  \  lioni. 

I'lilil  ln>t  fjiU.  nir  lV(;lin.:rs  nlwny,^  Imd  hvvu  (lint:  th(?  .ii'n'Jilcsr  pn»l("'tinn  a 
(•ilix(»n.  01*  ;i  r(']»ortOT  ms  a  citiJ^cn.  coidd  luivo  dt»volojiod  from  tli(»  .i.';('n(M-al-  pro 
sinii])ti<in  nj"  a  imblic  ri.udit  lo-inl'fo'nialion  about",  lii.s  g'overnuu'nt.  '.I'ld.s  right  was 
fnund(Ml.  it'  s(M-nK'd  to  ino.  nut  onl.v  in  tlio  first  annMulnicnt  pndi'i.'tions  in 
r.S.  CoiistUntion  \»nt.  also  in  tho  nintii  anuMuluK'nt.  couM^arahlL'  soctiun.s— 

L'.  7.  and  2ri — c^r  tho  Iftwn  Constitnlioa  for  citi:<cn,s      tins  stat*')- 

Sncli  Constitnthund  ^rnarantfOH.  proieohnl  hy  th(;  ttoniM.s,  always  .st'i-njod  t()  luc 
stVnii}j:(»r  than  niort;  specific  Ic.ui.slat ion  for  two  n;a.sons: 

I.('.ii:islaf ion  onr-o  pasHod  also  can  !»c  repealed  and  ilie  eonrls  eonld  liardly 
,  oviM'lool;  t.lie  }'n)->!ieaHon  nTMieii  \'i'iH*jd. 

f.e.i^^islatinn  providing  protections  intended  to  g'narantoo  a  nuninnnn  stand- 
ard in  tins  area  ot  access  to  in  Tor  ma  lion  tends  in  ini])!  en  ion  tat  ion  by  administra- 
tors to  l)econio  a  maximnni.  leather  than  opening  doors,  they  h.\*ivo  them  only 
sligldly  ajar. 

Kecent;  developuients,  Iiowever,  have  caused  u  complete  ehnu?:e  in  eariiei-  views. 
Current  le/^'al  iirecedents  do  not  i)rovi(U.*  i)ro'lection  ;  perhap.s  adetpiate  le;5dslation 
can. 

'.rhe  elinngos  in  society,  in  frovcrnnient.  in  journali.sni  winch  hiWQ  led  ro  new 
situations  nre  known  and  docunuMdod  when  they  reach  a  elinmx  drawing  na- 
tional attention. 

However,  not  only  tlie  hnra.ssinent  of  a  reporter  who  seeks  to  he  sonu^tlung  other 
than  a  clieerleader'for  a  government,  but  also  the  effects  in  a  loonl  situation  may 
1m^  less  familiar.  I^oeal  ollieers  in  Iowa  have  tnkon  their  cue  from  court  de- 
cisions, both  SIS  a  means  of  attemi)tiug  to.  inhibit  newsmen  in  their  work 
and  thus  the  public  in  obtaining  infornnition  and  as  a  niean.s  of  locating  sources 
of  information. 

Twice  in  tlie  past  two  years,  reporters  for  this  newspaper  have  been  threatened 
M'ith  subpoenas  to  testify  in  proceedings  wlien  only  information  they  could  have 
provided  was  tlie  source  of  nuiterial  i^nblished.  On  another  occasion,  a  reiiorter 
for  t;h(^  PrefiS'Gitii^cn  was  sin  gled  out  for  arrest  and  removed  from  the  scene  of  a 
campus  disturbance.  This  action  deprived  jiersons  depending  upon,  tliis  newsjiajier 
of  information  of  concern  to  them  and  forced  them  to  rely  solel.^  upon  an  ofTicial 
report  fron^  i)articipant — and  I'umor.  Jn  all  these  instances  our  attorneys  oljtainod 
a  result  favorable  to  us  and  to  tlie  public.  But  why  should  we  lie  c(^ni})elled  't:o 
invest  time  and  money  to  proteet  wJiat  is  guaranteed  by  tlie  Constitul ions  of  the 
l.'nited  States  and  of  Iowa. 

Harassment,  thus,  is  tho  continuing  threat.  And  it  is  a  threat  in  Iowa  City  as 
in  AVaslnngttm.  or  Newark-  or  San  Francisco  on  matters  of  local,  as  well  sis  of 
national  significance.  Tt  is  a  tlireat  because  ofncials  at  any  level  may  .seek  to 
prevent  infovniation  of  consequence  to  a  free  .socict-y  from  reaching  the  mem))Crs  of 
that  society. 

The  ihvusc.  of  recent  court  decisious  and  otlicial  actions  has  been  to  strengthen 
those  who  wiudd  obstruct  the  free  flow  of  infoi'mation  and  to  imjiede  reiyirters 
who  seek  to  fulfill  their  responsibility  of  infoYining  the  public.  A  legishitive  enact- 
nic-nt  by  Cougr(\ss  would  e(Uitribute  to  reversing  that  trend.  (Slate  legislotion 
would  be  almost  as  efTective  a.^  a  f^tatement  of  public-  i)oiiey  and  likely  more 
elTecHve  practically.) 
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SiKn-ilically,  or  tlu»  moni?\in's  I  am  soimwlial  t'niniliar  with,  t:liat:  ol!  SiMialor 
CrausloM  (S.  IHS)  is  iirof(jra.l)l(?.  'I'Ikj  Sclnvt.'ilitM-  and  tlu^  Wciclcor  Iiills  provide 
c|nalifi(Ml  privilcjua-  wlilcli  lias  nol;  i)ruvl(i(Ml  pro! eel  ion  for  t  lie  laiidie's  iiiUM'csi. 
Joint;  rcsolutioM.s  addro^i  iul  lo  a  proljlum  .seein  to  J.^c  ol:  liltlu  (»lteel.. 


Statk.mknt  01'  Dick  Kookl 

I  offor  llieso  reniarlcs  on  .sliiuld  hfgislation  as  an  iLi(on.'s(:ed  eUizea  who  lias 
)mn\  a  i)n)l:"().s.sioual  iiewsiiiaii  for  the  '^o  years.  Al.  pr(!S(M!t;  I  am  Assist  it 
:\Iana^^inK  I'Mitor  of  the,  Of/A'/fH/f/  (Calil*.)  Trihinic.  IaxhI  yvwv  I  was  ehairman  ot; 
t;li(»  iS'at.icaial  Kreedoia  ol:  Jn^onaation  Connnitiee  ul*  liio  pn)ressinnal  jonrnalistie' 
stx.'iety  Sij^ma  Di»lt:i  Chi.  In  thai:  capacity,  and  pr(;\*ionsly  as  <*hairnian  ot*  the 
Califorrda  Freed o in  ol!  J ?i format  ion  Conindtlee,  I  have  made  an  intensive  study 
of  shield  law  jn'o.hleni.s.  T  wonld  eihi)ha.sizo  thai:  the  rollowin.i;  are  my  i)er.'^<inal 
vi(;w.^  and  not:  n(»eessarily  those  fif  the  aforementioned  or^aniy-al ions. 

1  wtudd  stronjiiy  \irgc  that  Conj^ress,  in  ;\tteuii)t int:  to  draft  apiM'opriate  shield 
Ie;jdslation,  not  overlook  .soim(;  ha  sic  t  hintrs  ahout  the  Hill  of  Ki^^lds. 

Wo  knctw  fr(a)i  history,  that  tlu;  Mill  of  Jii^dits  was  created  to  pro\*ide  a  .^hii'h.l— 
a  shit;hl  it*  protect  tlie  individnal  and  t:lio  i>eople  at;  larjut*  from  ahnse  "f  po\ver 
deh%'itod  to  jiovernment  under  the  nt:wly  en»a(i;d  CousliVnl ion. 

^^*e  know  from  events  which  pr(,'ei  pita  tod  its  adoiition  that  there  was  an  iidiMi- 
tion  to  i)revrMit  censorship  and  seen  re  the  ri^iil  of  free  (»xi)re.ssion  foi-  all 
citizen.s, 

'I'liero  is  a  seldom  noticed  introdnction  oi*  ])rera(:e  to  \]u}  JVdl  of  Uijrlds  winch 
i;tves  up  explicit  knowhMlji'i;  of  t.la,'  purp<JSo: 

This  i)reface  is  not  included  in  i>ri/d'ed  versions  of  tluj  (..'rmstitutioii  hnt.  it 
iloes  ai)p(>ar  at  the  start  of  the  ori.tifina]  ]^il!  <d;  J{i:;hts  on  disi)lay  at:  the  \ational 
Archives.  1 1  say.'s : 

'•Tin?  Convention  of  a  ninuUt»r  of  the  States,  havhiir  at  the  time  <d*  tljeir 
adoi)tin!Lf  tlu)  Con.stitntion.  oxi)i*e.»^sed  a  de.^^ire  in  order  to  preveid'  jnisc(>nsi  i-nel  ion 
Ol-  ahnst*  of  it.<  powers,  that  fnrtii(»r  declaralfn-y  ami  rc.^^t rict iv(»  clauses  should 
1m»  addtftl :  And  a.s  oxtondinK  tht?  Ki'onnd  of  puhlic  contideia'e  in  the  Ciovernment, 
will  best  ensure  Ihe  benihceid:  ends. of  its  instittitinu. 

"Kesolved  ..." 

*l'hi.>^,  I  li(^Ii<n*o.  f^OA'H  to  the  heart  of  the  issue. 

'.riie  ]^ill  fd*  Ri.u*ht-.s  cstahlislied  the  place 'of  the  individnal  a.u*ainst  tlu»  tlov(»rn- 
meat  in  a  way  which  makes  onr  AnuM'iean  demoi-racy  nni(pit».  Its  franuM's  not 
nidy  jiuarded  a^ain.st  ah  use  of  iLrovei'nuuuit  power:  they  knew  and  stated  that  the 
onumerated  piai'antecs  would  ex'tend  "the  jiround  of  pnhlic  conlideucc?  in  the 
Ciovernment.'" 

Btr(»ssfnl  ev(»nts  of  r(»eent  limes  hav(^  led  to  slronK  as.s<»rtinn  of  these  individ- 
ual rights  of  free  cxpres^siiiU  hy  oiti*/eus  lieut  npou  etVectiuj^  ehauire.  Tlu>  (Iovt»rn- 
nient.  reactinj;.  lias  come  down  hard  on  tiic  press  in  a  .strnggie  over  ac(j(ii.-ilioii 
and  di.sseminatiou  of  inforinat ion. 

It  has  never-  heon  more  clear  that  ilie  prci.ss' .lias  a  \*ital  and  es.^oulial  role — 
wliich  is  to  keep  the  pnhlie  tlan-ougUly  informed  alvont:  the  oiM-ratiou  of  its 
institutions  and  to  maintain  a  fr(Hj  How  of  infr)rmation  i)rnvidLng  tlie  valiil 
news  and  diverse  views  so  iieee.ssar\'  in  fi  democracy  like  ours. 

Rut,  I  s(?e  signiticajit  danjirer  in  leAdslation  which  attcnii)ts  to  define  who  is  a 
newsman  and  o*ho  isn'v.  The  dt»iinition  could  develop  an  implicit  form  o\'.  cen- 
sovship  if  it  were  too  narrow.  If  it  wore  too  hnwid  it  wonld  set  up  a  class  privilei^e 
peruiitting  all  kind.s  of  people  to  take  on  t:ne  .strij)e  of  a  newsiu;;n  for  their  own 
jnirposes. 

Any  clas.s  .i»gisl.'*tinn  wonld  s(»t  tlie  newsman  apart  from  l;lie  rest  of  the  jMipn- 
latifui,  and  that     ;  ,ld  render  him  hjss  eff(»ctive  than  Ue  is  now. 
Why  not  in.steac':  act  to  protectiUi.*^  function  V 

That'.s  what  tiie  oi'i^riufil  California  shield  law  did.*  It  rertnired  the  fact  of 
I'addieation  or  hroadcast  hef(n*e  refusal  to  nn*eal  a.  conndoutJal  source  coidd  he 
assert(Ml.  If  thi.s  apin-nach  were  \ised.  anyone  wlw>  authored  information  which 
was.])uhlished  or  broadcast  wonld  enjoy  the  same  rijj:ht. 

1  fioction  lOTO  of  tho  California  Kvith-uvo  CJodo.  passotl  in  lO^H.  *aitl :  A  pvihlii;l\<?r,  (mUVot. 
roporlor.  or  fitlicr  porsnn  (.■ninirot^Ml  wPli  or  oniploy*!<1  upon  a  iiowspapjM*.  nr  by  a  pn?s:5  a.ssn- 
ciiitlon  (o*  wU'i)  s<'rvi(.M».  enmioi  \\(\  niljndircd  in  conlonipt  by  a  court-,  t.lio  Lotrislatun?,  or  any 
a  dnd  11  is  tr;itiv(  body,  for  ri»ni.sin^'  to  disclose  th(j  sonnM?  of  any  in  form  at  ion  prucurod  for 
pnl^llcatioa  and  pnhlishod  in  a  ii<*\v.'='pnpor.  Xdr  can  a  radio  or  t<d<»visioa  a<nv.s  rop(n*rer  or 
other  person  c(onioctod  wltli  or  otuidoyod  li;.  a  ra<llo  or  toU' vision  station  ho  so  udjudy:i>d 
in  eontoaipt  for  rofiislufr  to  (liscIosi»  Moj  .(uircc  of  any  information  proeiircd  Tor  and 
iJSiMl  for  news  or  news  connnontar.v  p\'.r|ms(.*s  on  radio  or  liduvi>;iiin. 
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J  would  rosiMKjU'iillv  su;i'?^e.st  tlmt  this  could  l»o  I'lirt;  1  ul'  n  dual  .slilold  Inw,  K. 
would  provide  ul^snlute  prut.ocliou  oC  tlie  new.sninu.s  eoiilidoiit  inl  .sources. 

Vjirt  II  would  bo  Ji  ejirctuny  drawn  eoiuHlioMal  sluUitc  cxteudiiig  protcMjl hju 
npiinstsuhiiooiuis  wliici.  (D  -ure  {liiiiod  at  obtiiiuiiig  news  inr<>ruiaUon .rolutiMl  to 
or  bovond  the  scope  ol'  a  iinblislied  or  broadcast  story,  or  C^')  sec^k  lutornijition 
acqiih-ed  in  tlie'?;eneral  course  oi!  newsgiitheviug  but  not  pubUsbed  or  broadcas  . 

Tliis  would  bo  iniploniented  procedurally  tlirouy:li  a  Judieiar  beann^?  wbieii 
wonhl  provide  Ji  delenninatiou  on  an  individual  case  basis,  Altbougb  it  agam 
raises  the  questiou  of  delinition,  oUtribilty  ol!  the  newsman  or  news  organisation 
eonUl  also  bo  related  to  tiuietion,  i.e.,  the  information  sought  was  actiuhvd  in  Iho 
ejiurso  of  gathering  or  obtaining  news  intended  Tor  piiblicafion  or  bi^mdcast. 

Part  n'woidd  provide  a  defense  which  does  not  present;ly  exist  against  the 
c\mudative  or  aggregate  effect  of  many  subpoenas  which  is  so  sliiltifyiug  to  news 

prfjductioii.  .     .       „       ,  .  , 

It  w(aild  protect  the  right  to  edit  and  prcveul:  news  orgain/alions  troui  being 
turned  into  investigative  arms  of  tlie  governaicnt. 

Jt  w(mld  not  put  the  newsman  above  and  beyond  tiie  law  but  instead  place  ihc 
iMirden  of  proving  the  absolute  need  foi  testimony  iip<ni  anyone  who  seeks  ui- 
foruKitioii  from  a  uewsinau  or  news  organization.  , 

A  subpoena  t;o  appear  and  testify  before  a  grand  Jury  or  oIIkm'  governmental  lu- 
vostigniivo  lH)dv  would  be  (luashed  unless  it  wore  proved  at  a  hearing  that  the 
iiiformalion  was  uuol)tainable  by  'Ulun*  means  less  destructive  of  lirst  anieiid- 
uicut  rights.  (fiKl-'ilmt  there  is  i)roiij-.blyl  cause  the  protected  person  lais  inforiua- 
jiou  clcarly'relevant  to  a  specidc  probable  violation  of  the  law,  f/////~tliat  llicre 
is  a  compelling  a)ul  overriding  iintioiial  need  for  the  inLornmti(m. 

These  are  .similar  but  not  identiea.l  to  fpialitications  already  ..suggested  iii  other 
])roposod  laws,  inc.'iuling  a  Inll  intro(iiiced  in  August  l)y  Seiiattn-  AVaKer  b'.  Mon- 
dale  of  :Mimiesola.    ,  ^. 

Tt  may  be  noted  that  Ids  measure  dul  not  prohibit  disclosure  ol  a  .source  ot 
allegedly  defaniat:(n-y  infonnation  wiieic  a  defendant  a.sserls  a  dctVuse  in  a'  civil 
action  based  on  the  source  of  such  inforniation. 

Oi\e  of  ♦he  most  dillicnlt  questions  connecteo  with  shield  h'gislatinii  i-i  lu»w 
to  liaiidle  otTiations  wUerjMii  newsmen  obtain  knowledge  of  crimes  nv  a.-tually 
witness  tl.^m.  I  would  think  in  most  cases  they  should  teslify  tn-ovided  there 
was  not  a  couti<lcnce  involved  and  doing  so  did  not  impair  the  newsumirs  at'ility 
to  tJinctioii  as  an  investigator.  Practically  spi^aking.  however,  report(MN  nftcu 
have  knowledge  of  crimes  for  a  considerable  period  of  tinu»  bcfori!  Uu^y  are  nl>le 
to  disclose  them  hi  stories.  On^ot.her  occasions  fliey  may  rcv-eive  an(niyiii<ms 
warning  of  an  impending  crime,  and  almost  invariably  they  will  i)a.ss  such  in- 
formation along  to  Ihc  in-oper  authorities.  _ 

1.  liav(^  two  other  observations:  I  feel  inuunuity,  when  as.scrtc<l.  sUoidd  extend  . 
to  rcpoJ-'ters'  notes  and  tapes,  uiii)ublislie'd  i)hotographs  aud/or  negatives,  |-ele- 
vision  outtakes  and  telephone  records.  The  sanctity  of  all  is  essential  to  protec- 
tion of  the  editing  fiuiction.  Congress  sliould  do  whatever  it  can  to  protect  (lie 
nu'dia  from  ."^eareh  warrants.  United  St:ates  District  Judge  Robert  V.  IVckluiiu, 
ruling  in  a  California  case  now  on  appe.'il.  dcclarerl  that  "a  .^^oarcli  warrant 
l)i'(^souts  an  ov(n-whelming  threat  to  tlio  press's  ability  to  gatlier  and  disseiaisiate 
the  news  .  .  ." 

.  Finally,  to  suuimarix.c  all  the  fprogoing,  le/.  mo  repeat  (his  comment  of  Dr. 
Alberto  Gaiax.a  I*a/. :  ' 

'*Tho  freedom  which  the  nowsihan  wants  and  needs  is  m»t  a  freedom  restricted 
to  his  own  prid'ession.  nor  is  it  a  privi!(\ge  for  cditfu's  alone.  What  Journalisiii 
defends  is  the  right  of  all  men  to  got  int!orniation  and  .shari?  opiiiicni." 

Tliiiuk  you  for  this  opviortuiiity  to  otTov  my  views. 
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T  am  Alhci'fc  K.  .Tenner,  long-time  )uend.ier  of  tlie  Illinois  and  Chicago 

Bars,  1  am  pa.^t -rreshlent  of  jlie  THiiioi^  State  Bar  .\.ss(»ciation,  the  American 
.Tmlicatnre  Society,  the  American  'College  of  ^Prial  Lawyers,  the  llliimis  Coni- 
mission  ou  Uniforniity  of  Legislation  in  tlio  United  States,  and  the  X;iti<nial 
Conference  of  Commissioners  on  Uniform  State  Law.s.  I  have  b(?en  a^^ueuiber 
of  the  Hon.se  of  Delegates  of  the  America n  Bar  Association  since  10-IS  and  wjis 
for  foul*  years  Chairman  of  its  Standing  Committee  on  the  Federal  .Tudiciai-y, 
For  ten  years,  •1900-1970,  I  was  a  member  of  the  United  States  .Tndieial  Con- 
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IVrciK.'O  Advisory  Coniiiiii/<'c  oirFcdiM'al  Knlos  of  Civil  I'roccdnro.  Siiiee  .Mnrrli, 
lUDH,  1  hiWi)  s(U*V(m1  as  Chniriniui  oi!  fiio  .ludicinl  Coufomiuo's  Ailvi.snry  C«v>uinl> 
OH  KtHl(?r;il  Kiilos  of  K\"iUenoo.  Tlioso  Uiili^.s  wpro  roei'iiDy  .suhiuiMcd  (o  y^ii 
disliii.Lcni.sliCil  inoiuliors  of  Hie  Scnnl'o  hy  ihn  Unitf^d  Sni)n'im;  Cnuif. 

OiiriJi.u^  niy  ;;oo(l  iimny  years  at  tlu}  V,iiv,  .1  li.nvii  bocii  jiriniarily  a  lilijA'atnr  I  ry- 
injr  (.■asos.  civil  and  oriiiiiiuU,  oT  iiiduitti  vju'ioty  i"  ''?io  s?(at:o  courts  (^t:  UUiinis 
many  ofhcr  .slates  and  in  tlio  federal  dislrict  ooarts  l:liroii,ulJoii(:  ihv.  ^{^\onih 
(".:-ci\it  and  oMirr  Circuils  in  llio  United  States.  ;i  have  enya.5j:o(l  in  a  (piile. 
snl)^vauM!il  n\inibor  oTappeals  state  eonrts  ol'  last:  resort'  as  well  as  in  Vlie 
I'YdtM-al  0(airls  ol:  Ai)i)oals  of  the  vi'.-ions  Oircuit:s  t liront^lioul.  llio  United  .Staie.s 
and  in  llu'  Uiult-d  Stat.es  Court  of  Ui.  ais  and  the  United  States  Snprenu*  Conrl. 

1  have  also  aiij^eared  Jiefyre  as  m'o]]  a.s  represent (mI  .stale  and  federal  eouunis. 
is(ais  eny:ai;'e<l  in  hotli  adminislvativo  and  in\'esl:iij;at()ry  inMtl(n"s.  ..Vu'ionj;"  ol:hers.  I 
w'i\ii.  .seni(n-  oounsid  lo  the  Warr(?n  Connnission.  \vhos<»  nuMuber.sJiip  was  ^'rneiHl 
l)y  yonr  distinpilslied  late  conea,i;n(\s  Jlonorabh)  3iicliard  B.  Kussijll  and  Monnr- 
aiile  .'hihn  Shernniu  Cooper;  1  served  with  yonr  distiujrnisUed  coUeatriU'S.  Seinv 
iovH  Mrnska  and  Hart:,  as  a  uieadan-  of  l:Me  rresidentia!  Connnission  to  Invest i- 
.nalc?  t  he  Prevention  and  T'anses  of  ^■io!enee  in  t  he  Unit:ed  Stales :  and  in  tin?  early 
lOijU's.  .]  was  a.  nu>nd)er  oi*  ibe  United  States  T.oynUy  Keviow  J-loard  a))))ointt-d 
l)y  the  (list in.f:nisli(Hl  laVc  Presidcnil:  Marry  S.  Trnnian.  I  conducted,  as  a  Special 
Assistant;  At:lorn(\v  G(?iieral  of  Illinois  t;lie  inv(^stiyat'ion  of  the  (h'i"aleal;ions  (d; 
Orvillc  30.  II(Klge,  Auditor  of  Vnblie  Accounts  of  JUinois. 

T  nieution  t  hese  bits  of  Uist'.ory  for  Mie  purpose  only  of  indicaUng  to  you  a  (;bor- 
ou^rhly  brond  and  deep  oxperienco  in  lit:if?at:ion  and  invest:ii5:at:ion. 

Your  di.sf.inji:uished  collenfrue.  Senator  Jlruska,  nunitioncd  to  nic  that  you,  I^fr. 
Chairinau,  and  perhai)S  several  of  the  disi.iuguislicd  uieuihers  of  this  Coinuiit;lee 
had  noted  the  fact  that  tlie  Judicial  Conf'crence  Advisory  Counnifctce  on  Federal 
Rules  of  Kvidence  Iiad  not  included  a  Newsman's  or  Journalist's  Privile^^e  anion^' 
l:hoso  llules  conii)rising  Article  V.  on  I*rivilegcs.  Senator  Hruska,  in  invitinjL^  nic 
to  att(»nd  a  session  of  this  distinguished  Connuittce,  sngpiested  that  I  indicate  to 
the  Connuitiec  the  reason  or  reasons  for  tJiat  action  or  non-action  on  the  part 
of  the  Advisory  Committee. 

With  yx>ur  pcruiission.  ISfr.^  Chairman,  may  T  .say  that  I  appear  licre  solely  in 
my  individual  capacity.  Wliatever  views  I  liereafter  express  in  the  area  of  News- 
man's Privilege  arc  solely  niy  own,  colored,  of  course,  to  some  extent  at  lea.st, 
by  any  work  \vitli  the  Advisory  Coniinittee  over  the  past  years. 

Tf  would  be  well  for  me  to  indicate  to  you  the  basic  philosophy  of  tlic  Advisory 
Committee  respecting  'the  admission  and  exclusion  of  evidence.  The  Connnittce 
adhered  to  the  overwhelming  rule  in  this  country  that,  as  stated  in  Rule  402: 
'•all  relevant  evidence  is  admissible,  except  as  otherwise  provided  l)y  these  rules, 
hyother  rules  adojjted  by  the  Supreme  Court,  by  Act  of  Congress,  or.  by  the  Con- 
stil:ution'  of  l:he  United  States." 

The  Committee  recognized,  however,  that  evidence,  even  though  rclcvai.vt, 
might  be  excluded  I)ecanse  of  other  compelling  considerations  consistent  with 
sound  niul  eflicient  admiidstration  of  justice,  as  well  as  public  policy  and  inter(?st. 
Tlici'efore,  for  example,  Rule  403  provides  that  evidence,  tliough  r(»levant, .might 
be  excluded  "if  its  probative  value  is  substantially  out:weighefl  by  the  danger 
of  unfair  prejudice,  of  confusion  of  tlie  is.sues  or  of  misleading  tlie  jury.'* 

.\a(l  nl.so  ''if  its  ]jrob;itive  vahu?  is  sulistaidially  ontweiglu^d  ))y  consideratlon.i; 
of  \uulue  delay,  waste  of  tiuu^,  or  needless  i>vesentati(vu  of  accumulative  evi- 
dence." ' 

The  Couimittee  adhered  t:o  the  basic  i)rinciplc  that  the  adUMuistratiou  of  jus- 
tice and  the  public  interest  are  ])etter  to  be  served  by  bringing  to  bear  in  litigated 
matters  in  f(»deral  courts  as  well  as  federal  ad  mi  lustra  tivc  l)(..dies  and  the  Con- 
r(»ss  of  tlu;  United  Stat.es  and  its  distingui.shed  committees  all  relevant  cvidcMice. 
Tlien^fore.  Rule  501  provides  thnt  crvccpt-  as  recpiired  l)y  t:hc.  Con.stitntion  of  the 
United.  Statx^s  or  an  Act  of  Congress,  or  as  is  provided  i!i  the  evidence  rules 
tluMnscIves,  no  one  lias  the  privilege  to — 
•'■'(1)  refuse  to  be  a  witness  ;  or 
'•(2)  refuse  to  disclose  any  matter;  or 
"  (3)  refu.se  to  produce  any  object  or  writing ;  or 

•'(4)  prevent  anotlicr  from 'being  a  wntness.or  disclosing  any  matter  or 
producing  any  object  or  w^riting." 
Rule  noi  is  the  first  of  the  privilege  rules  set  forth  in  Article  V. 
E.-^sontially  the  pliilosopliy  of  the  Committee  veas  that  tiie  burden  sliould  rest  on 
a  party  or  a  witness  wdio  seeks  to  exclude  rehfvant  testimony  or  otlicr  relevant 
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ovidciico  ti)  mlvniiCG  i\  coiistltnf.ioiinl  prLMuiso.  iu\  Acl.  of  flic  Coiiifre.ss.  jin  oxolu- 
sluiuiry  provision  of  tlio  r)r(»posr(i  Jinl(»s  of  l^jvidcncc  or  yonu'  oflun*  rulo  pronuil- 
.iratcd  li.v  t.)iO  Suijrt'ino  Court;  .')t'  tlic  Unilcd  Stales. 

As  to  11  ic  Xl'Wshi  Mil's  or  .Ton  run  list's  IM'ivilCLrc.  tlio  Conim  it  loo's  rcsoarclj  cstal)- 
lisluMl  liuit;  llic  comiaoii  law  reco,iriii/x»d  uo  i)rivik'j»o  iK-rjiiit tin;^'  jfjuraalisls  or 
.uratliorrrs  of  nt;\vs  for  other  niodia  In  refuse  to  diselosu  the  iiniiies  or  <ulior  ideii- 
til.v  tjf  jiersoiis  aetiuir  as  tlioir  souree  of  inforuiatioii.  8eo  anllioritios  collected  in 
OnrhtVif  v.  Torre,  i*riV>  >M>d  r.4r>  (2iid  Oir.  :  In  re  (londffnlrr'.'i  Appcnl.  -tr, 

ll.'iw.  ;i()T  V.  2([  ^!72  (1001)  ;  7  AIM  noi.  55)2  iVMM\)  Cnlifornia  Law  Kevi- 
sinii  Conjuiission.  I\ ';voi)})nc)idft( ion  uvd  i^imiif.  Art.  l'riviieii<'.  -181  (jUCI)  ; 
JiCporl  0  Con/hlofco  Lairs  and  .A'(j/(.'.s?/K///*.v  Prtvilcf/c,  IT.  .Massaclnisolis  I.(\yis- 
lativolicse.arcli  ]»iu'eaii  f  lihl!)), 

We  noted  lliat:  neitlnM*  t}ie  Anua-icaii  l.aw  Tnstilnto  Mndel  Codo  r>!'  KvidoM'^o  of 
jiMl)  nor  the  Un iforai  T.aw  Ooijunissioners  Uaii'orni  Hnles  of  I'>vi.'!(»nee  prumu' 
Milled  in  lUo'^  ooutained  a  Jonrnali.sl:  or  Xfiwsni nil's  Privilejii*. 

^\'e  .'ilso  noted  that;  hut  only  somo  .in  or  so  slnles  had  ad<iifted  Jonrnalist  Privi- 
Uk(  st;jitA  There  are  .1*J  of  them  eitod  in  S  Wi.i-'iiore  1^  :^l^Sii.  ji.  r,:vj  .  u*  :J0). 
M<-Xani:li.on  rev.  IDiVl..  5Seo  ah^o  the  other  sources  In  whieh  T  ]iav(»  en  f>(\  yonr 
at.ioiition. 

'i'Jie  prototyi)t?  stntnto  was  enaeted  in  :\I;iryhin'd  in  :l.Snf>.  No  further  netivity 
oecarred  until  the  New  Jersey  Aet  of  .Hl.-j;^.  Tlioroafter.  Alahnnm  and  <'aliforaia 
a(i')pted  statutes  in  MK\r,.  Ai:K*ansus  and  Kentucky  in  liVM],  Tndinua  and  Ohi<i  in 
llMI.  MniUnnn  in  and  j\[Je)iij^.'i?i  in  vO-^.O.  ^I'hore  have  been  a  few  otliers  in 
recent;  .\'enrs. 

Wo  jlsn  noted  tl^it  (h\spite  monntiii??  eamiiaijiiis  in  a  uunilier  of  ,1urisdielioi)s 
in  recent:  y-^rirs.  relatively  few  .stat(»  .-latutes  had  iiecn  ndopted.  .See  Iho  ahove 
Massnchnsetts  Research  linrean's  report;  and  tlie  n.'iiort:  of  the  (.■alifornia  f.iiw 
1  Revision  Com  mission. 

We  also  toolc  nnlo  of  Mio  fact;  that;  althongli  Journalist's  lM-ivile:?o  bills  had 
been  intrndneed  in  the  Congress  from  lime  to  tinu*.  none  had  acliieved  iiassa^^e. 
'I'his  oircuiiistjuico  wa.s  also  noted  in  the  ahove  mentioned  Mos.saehusetts  and 
California  .rejiorts. 

Brnnzhurff  v.  Jfnuc.%  4 OS  U.S.  Cslo  was  not  decided  until  June  2f».  Vi)T2  lon^'  after 
the  Advisory  Committee  and  the  Stand  inn-  ComnUttec  on  Knle.s  of  Practice  and 
Procedure  had  completed  t;lioir  work  on  the  Rules  of  Evidenco  and  transmitted 
that  work  t;n  t\u)  United  States  Judicial  CoiU'ereneo.  The  oiiini()us  of  tlie  Justices, 
both  the  majority  and  the  dissent,  contain  a  wealth  of  historie  data  with  which 
you.  Mr.  Ciiainuan.  and  yonr  di.stiu;^nished  colleagne^  are  nndonbtedly  by  now 
eminently  familiar. 

^I'ho  fact  thnt  the  Cbnsrc^ss  of  the  United  States  had  not  seen  fit  to  pronni)iiat;e  a 
Jonrnali.st'.s  i^rivile.ire  siatnte  nndeivs{nndal?ly  innucuced  the  Ad\'isory  Commit.tee. 
From  the  vcn-y  outset  of  its  delil.irn t ion.s,  WU)  .\dvisory  Committee  was  at  renins  to 
ascertain  and  iucorportite  in  the  proposed  Federal  Knle.'-;  of  Vlvidr-ueo  all  ar(>a?^  in 
tlui  Held  of  evidenee  in  which  the  Coimress  of  the  T'nited  Stares  Imd  adojited 
le.u:isbMtion  and  also  tliose  area.s  iu  which  it  had  not  noted  favornl>ly  on  lulls  nnd 
reports  in  the  evide3iC(;  tiold. 

Til  addition,  and  as  the  Committee's  work  ]'.ro.G.'res?ed.  it  became  apparent  to  ns 
that'  tliere  was  s\ibstantial  likelihood  that  the  snlgeeV  mattev  of  o  Newsman'.^?  or 
Journnli.st's  Privilege  would  soon  once  a.^raiu  he  considered  by  tlu^  CoiLcrrcs."^-.  The 
Jlidd  involved  not  only  constitutional  issues,  but  stron.ir.  hiirli  level  pid)lic  ]iolicy 
considerations,  the  resolution  of  which,  we  concluded,  was  far  better  the  in-ovinoe 
of  the  Conirress  tlian  the  Advi.sory  Cornnnttee. 

The  initial  draft:  of  the  proiioscd  rnles  was  pnlili.'^-lied  to  the  bench  and  i»ar 
of  the  nation  iu  >tavch.  10(iO.  It  was  widely  disJ-eminated.  Many  tlion.-:nuds  of 
coi)ies  were  di.stribnted.  There  wa.s  a  frreat  weaitli  of  response  froui  tlie  l)ene]i 
and  bar  duviui^  the  14  months  the  initial  draft  lay  before  the  country.'  Thi.s  crvont 
volume  of  coinmnnicatifui.s  to  the  Coininittee.'consistinp;  of  law  review' articles, 
seminar  diseu??s*ion.s;.  lotievs,  bar  aKsoointion  com  mil  tees,  etc.,  was  cnve.fully 
analyzed  by  the  Advisory  Committee  and  a  revised  draft  wa.s  prep,u red.  published 
and  distributed  to  the  bench  and  bar  in  ^[areh  of  107.1.  Puriiijo:  t'ljo  next  .six 
months,  we  received  respon.ses.  though,  liuderstandably,  in  a  inncli  les.ser  volume 
thaii  with  respect  to  the  Preliminary  Draft.  After  a  six  month  i^eriod.  the  re- 
sponses to  the  draft  ^Yere  analyzed  and  fnvthev  vevisvons  made.  No  suggestions  or 
requests  c?imc  to  the  Coumutt;ce  from  the  bench,  the  bar  or  ,aii.v  ether  sonrce, 
inibUc  or  private,  for  the  inclusion  of  a  Journalist's  Privilege  in  the  Rnle.s. 
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For  \\k)  rojistJiis  uiid  consifU'i'.'U ions  wlin'li  1  Uiw'o  now  rcjirn'tetl  to  yon,  \\w 
Advisin'.v  Commit  let'  did  not  nllcMupt.  tn  dnil'l  :i  Nowsunui's  I'rivilcjro.  Ind  r;illi<M'. 
Ud't  tlir  JiiiitU'i'  to  lluj  CunmTSs. 

*rii('  coniptjsit ion  oj'  [\\v  Advisin'.v  Conimittoo  iiniy  l)o  of  sonic  sii;nili('niMM»  to  yon 
in  tins  ('C)nn(M.!tion.  Tlui  Conunitleo  tronsisltul  of  S  imti(>.ii:dly  known  disiin;;ni:Oiod 
protVssitmnl  Iri.-il  lawyers  wlio  Imd  Imd  i\  wonllli  nl'  liti^i^ntion  (»x|)oriLMiC(.'  in  <Mvil 
snid  crindnnl  rjisos  on  l>otl:  sidos  of  llio  connstd  tnldo.  jjInintilV  and  <l(»l'(Mulant-. 
jn'oseont.ion  nnd  dofunsi*.  in  tlu!  sfjili.'  nnd  fodcrsil  conrt.s  t.lironxl^ont.  tlio  natimi  : 
i-{  rod(»r:iI  .Ind^M'S.  2  of  wlioni  liiid  l)onn  woll  l<nown  profcssionnl  Irial  InwytTS  tor, 
ninny  y(»ars  luilVn'o  a.stM»ndinii:  in  tin?  JVdiM-al  Ihmh-Ii  :  M  nationally  known  law 
si'holars  who  had  drvotod  llu'ir  dist ini^nisliod  a<'ad<Mnitf  i-arotn's  to  tlni  lii.dd  of 
cvidonro:  and  rlio  lon.ir  tinio.  Iniildy  rogardod  alilo  Cliiof  (d'  tlio  Criminal  Ajipcais 
Divisitni  of  tlic  l)opartnu»nt  oi,'  Jasliro.  'I' lie  Connniit(M»*H  disi  inn  nisi  unl  report  rr. 
iMMd'ossor  Kdward  \V.  Cloary.  liad  boiai  a  well  known  trial  lawyer  in  central 
lllinttis  for  l-i  years  hefore  joining  Hie  faiadty  of  tlio  rniv(»rsity  of  lUinoi.s 
Colh^iic  of  TiOW  in  HMO  and  tlunvafter  hocomin;^.  in  the  yeai's  thai'  followed,  u 
nationally  known  .scholar  in  the  lield  of  evidenee.  Anntnji"  many  of  his  ind)lished 
works  in  the  evidenei}  lield  is  the;  editors! Ml)  of  the  recently  pnhlished  latest  edi- 
tion of  .McCornneU  on  Ivvidenee.  tht}  evidence  hihle  of  the  hentdi  and  luir  of  the 
I *ni ted  ^States.  Kijirld  of  tluj  trial  lawyer  and' jndieial  mend)ers  of  the  Advisory 
Connjdrif"^-  are  Fellows  of  tlio  American  CoIleiLie  of  'J^rial  Lawyers,  of  tlunn 
former  iM'Cssidi'nts  of  the  ColIe,u;e. 

1  nirn  now.  if  I  may.  Mr.  Ohairmnn,  to  the  jn'oposed  legislation  whi(di  is  before 
ymi  and  yonr  (iisiinunished  collea.unes.  As  1  said  at  the  on  1  set.  I  advance  only 
my  i>ersonal  views.  1  do  not:  speak  for  or  represent  the  .\dvisory  C^jnnnittee  rn- 
nny  of  its  niemhers  in  this  re.uard. 

Von, are  faced  with  two  (piite  conn)e!nnf;'  and  t  ri'niemlonsly  imi>oi'tau(,  fnnda- 
meiital.  far-reaeliin.n.  and  emniietinj^  considerations.  On  tla^  one  hand  is  fr(»edom 
of  llie'i)ri^<s,  dissemination  of  inftnamifion  to  tlie  indtlie;  on  the  other  is  the  fair 
adnunisl  ration  f)f  Jnsl  ice  in  wliich  litigants,  inclndin.LC  tin  I'nited  States,  are  en- 
titleil  to  relevant;  evidence.  IJotli  arc  niattur.s  of  t:remenriOH.s  i)nhlic  concern  ami 
iidcre-f.  Makini;-  either  of  the  two  con.sidcrntion.s  ahsolnle.  necessarily  resnjls  in 
an  imixingemont  of  the  other.  .1  Ioi»efnlly.  tlier*'  may  he  some  a(MManmodati(n,. 

Trres]UH'iiv(;  of  how  we  as  individnals  \'iew  the  opinion  of  fho  majority  or  tliat: 
of  the  minority  \n  UrtDLihiirf/  v.  //(///tf-s-.  the  majority  oi)iiiioii  stands  as  the  law 
of  the  United  States  on  the  (piestion  of  wh(.d:hor  {lie  freedom  of  the  i:'<vss  provi- 
sifai  of  the  lirst,  atnendmiMd".  alTonls  a  news  .uatlierer  a  constitutional  pi'iyile^'c  to 
nd'nse  to  disclose  the  sonrce  of  his  information. 

1  will  not  dwell  ou  the  umny  siiUnulid  law  review  articles,  textbooks  of  learned 
antUors.  reports  of  oonnnissimis  ami  other  stmly  jironi)s.  oi*  on  the  wealth  r)f 
decided  ca S(»s.  a'hese  haV(»  all  heen  hron.nlifc  to  yonr  alteiit^ion  hy  the  witnesses  who 
have  api>eanMl  and  l)y  yonr  learned  conn.sel. 

Tin*  conrts  of  this-conntry,  from  its  inceptionriiave  with  rare  excei>tinn  atl- 
hcred  to  the  basic  doctrine  that  the  "fair  administration  of  Jnslice"  retinire.s  that 
all  onr  citizens,  rei^ardhjss  of  their  ^valks  of  or  fnnctions  in  life,  may  be  com- 
pelled \(i  aiipear  and  j!;ive  evidence  relevant:  to  the  issues  l^efore  a  court  or  before 
a  committee  of  the  Congres.s  or  other  lo.t;islative  body.  This  is  the  basic  principle 
ni»on  wdiich  now  .Tnstico  Stewart  relied  when  hobliiiLC  in  Cifirhind  v.  Torre.  2.1!) 
F.~2d  O-io  (lOOS),  t'lai;  where  the  identity  of  source  ji;o(}s  to  the  heart  of  a  party'.s 
claim  or  defense,  t.lio  constitntion  confer.^  no  rij^ht  on  the  part  of  a  witm^ss  to 
refnso  to  answer,  excejit.  of  course,  the  privilege  ai^aiust  self-iucrimimition.  Wii»- 
more.  Mor.Lcau  and  ^rcCormick,  onr  g'reate.^t  evidence  scliolars.  elucidated  this 
doctrine.  It:  is  that  the  public  has  a  ri;rht  to  every  man's  evidence  ami  it  is  a  pub- 
lic dntv  that  cili'/,eus  appear  aiul  give  Unit  evidonce.'S  Wijrmoro  §  2102  (McKau^^b- 
ton  Kev.  HKH)  :  >bn-iian.  Forward.  Mod(»i  Code.  pp.  22-80  n042)  :  Hhtir  \\ 
Vniivfl  ^tuicfi,  2no  U.S.  27^:  AndcrRO))  v.  Dumi.  10  U.S.  (fi  Wheat)  204  (1821)  : 
ru;  Va.  L.Rev.  7n-,S2 :  V)\\tcd  Htata^  v.  ilnjmi,  880  TT.S,  823,  881,  (jOnO),:  This 
duty  to  a]) pear  ami  testify  and  the  ri;;ht  to  c<uui)el  test i nun iv  is  not  absolute,  bni: 
cju'ts  have  nniformly  been  reluctant  to  find  exceptions.  They  have  placed  the 
l)nrden  on  those  who  sc.'ck  to  (»x elude  testiniony  to  justify  the  claimed  exeeption. 
V)\Uca  Sfotca  w  Un/an.  880  U.S.  828.  881  (1050). 

In  tais  coiniection,  we  siionld  note  the  provision  of  Article  VI  of  the  Uinted 
States  Constitntion  that  *Mn  all  eriniinal  prosecutions,  the  aecn.sed  shall  enjoy 
the  ri.ixht  .  .  .  to  have  compulsory  ]u*ocess  for  obtaininjLi;  witnesses  in . dti.s 
favor  .'. .." 

Tcrbai^s  T  niiirld:  best  proffer  my  viow.s  in  this  area  by  resi^ondinij:  to  the  six 
nuestions 'Which  yon  pose,  'Mw  Chairman,  in  a  press  release  issued  Tnesday, 
^Tanuary  10.  1073.  I  will  pursne  them  in  the  order  stated  in  that  release. 


I,   SlIOl-I.I)  'I'llKHK  HK  I.Kf.'ISI.ATlO.N 


I'lM'soM.'illy,  1  liavo  coiiin  lu  tlio  coiKjlusion  Hint:  IIkm-o  >^lionl(I  ho  no  li'^rishi  1  ion. 
\V('  arc  soon  U\  i;eU?UnUi'.  llio.  'JdOlli  amiivdrsary  ot*  tlii.'  (..'ouslituthm  of  tlu?  Tiuilrtt 
Si;ilos.  J^iiriiijj:  .'ill  ol:  tlio.so  yojir.s  thcrcj  luis  I)fM»ij  no  NcjwsmMirs  l'i*iviU'K<^  iindi'i' 
('('(h'l'al  law.  y\ii-|]\i?ri\\(>J'o.  tlu»rt?  lias  bvi^n  iioiio  in  (liog\Ta(.  laajoril.v  ol!  t;lu!  s{at\'s. 
Kvvn  t\[.  proso.af;,  only  a  liandful  (il*  stalu.S'  luivi*  a  .ioiirnnlisli's  I*rivilc'go  ??tatiito 
and  tlK'Si*  .stat.\itv^s  Mivy  in  tliriisl;  and  roach  Vron*  slato  to  sttUo. 

,\lnssacIni.sot;ts  and  New  York  condnctod  V('i-.\'  tlMa-oiiKli  stndl(»s  of  (1h»  snl>J(Vf 
inaiioi*.  and  llic  jog:islaiorM  ol!  ll)os(»  slates,  wlncli  oonsidon-d  siKMafui  logislation. 
did  nni:  pr(annI?;;it;o  a  ^'I'wsu.'in's  ri-ivil('.^v.  Un  the  oilier  hand,  tin*  Caliroi-nia 
Ic.n'islatnre  Oid  adopt:  a  l,nnrnalisl;'s  Pri\'.ih?f;(,;  slatnto. 

In  niy  own  state*  illinois,  tlH»  0(Miei-al  AssiMnhly  ])r(jninl.y;at:od  a  l<('p(n*tor-s 
stalnt(}  in  .1071.  providin/j:' I  hat:  "no  ronrt:  may  conipc)  any  person  to 
disclose  tlH»  sbnrc(\  Jil'  any  inl^jmia t ion  ohtained  hy  a  report (m*  dirt*in.u;  tin;  ennrse 
of  his  employment;  '^xeeid:  as  provid(,'d  .in  this  Act:.*'  exci»p^-  for  llli(>l  or  shnnlcr 
actions  ir  a  reporti^i*  or  news  media  is  t'\  dct!endjint".  'i'lien,-  follows  ])roc(.»(inre  r<»r 
appIicMtions  tn  tin?  C(Mirt  for  divestilnn'  of  I  lif;  pri\'ileue  if  claimed:  tlie  a])plica- 
'ion  nnist:  slaie  amonj;'  (..'l  inn'  fhin.us  "a  s  )ccitic  pnhlic  inlei'cst:  wJncli  wonld  he  ad- 
rcr<ely  alVecl(Ml  if  the  fnctual  information  son.iiht;  \V(M-e  not  dischised!*  as  W{»n  as 
''a'l  '(piacy  oJ:  the  remedy  otluM'Wisi.' nvailahU*,  if  any,  the  rel(»v.*incy  of  fln-sonrne. 
afjt't  the  possihility  of  cstahlislnn.ir  hy  -  her  means  tlnif:  whl(;li  ii;  is  jilleji;:ed  the 
son»".'e  nMpi(*st(»d  will  tctid  to  prove."  ' 

'I'Ih*  jii-fMit;  invesl  i.uatin.u:  newspajicrs  (r*  (h(.'  nation  have  rendered  I  rtMnc-ndoiis 
pulilic  sovvico  in  oxiiotdn^  criiiu;  and  coi-rnption,  pnliU(t  and  private,  in  the  ah- 
sence  of  a  X(nvsman*s  I'l'ivilcire  siiiehl.  T  have  in  ndnd  the  Xcir  )'orl:  Tinirfi.  th(* 
Wfialfiiifftan  /'o.s^  the  Chrtannif  sv-tcucr  M<mif<tr,  (he  AHunin  ('ourd! al iufi  and 
JoHf'iifiL  the  S7.  Pns'i  Dis-fttifr'*.  Ihe  Ao.s'  A}if/ch!.'{  Tiiiics  niui  in  my  nwn  stale 

the  i'hivfiffo  TriUunv.  thy  ('Incauu  .s'wjf  V^fjJK'S  and  llie  Chlvnijo  naihj  .Vcinx.  'lM\ese 
ar(?  hnl  exniniiles.  'I'hei'c  are  a  immhor  olhers. 

1  an^  of  tlie  sdiof)!  of  tln>nu:lit  that  a  very  Ir  avy  t^urdon,  lies  npon  Ih-ose  wan 
seel;  Id  exclndf?  evidence. 

I  am  also  (»f  tlio  view  l:liat;  tlio  courts,  especially  tlio  federal  conrt.s.  liav-- 
heen  and  will  c-ontimv;  to  he  very  wary  of  crimpjillini;  newsmen  to  r(»V(?al  tlieir 
siuirc.'S.  yor  examjiJe.  1  call  yonr  ailcnt:ion  to  tlie  recent:  nmininHn?s  de<'isiim 
of  tlie  ronrt  of  Ai)i)oals  of  the  Second  Circuit:  in  Clurfc  v.  IJinrrrxul  /iulhfrr.^, 
F.  iid  ,  now  pendin/j:  l)cforc  the  lJnit:cd  J3t:al:e.s  Supreme  Cr)nrt".  as  r>nK't!r- 
V.  vf  Tuvcsfiiicnl  an  apj)Iicat:ioii  for  cort:iorari.  In  Ihnt.  case,  the  conrt:  adirmed 
the  decipion  of  Federal  Pi.sb'icl;  -Tiid.iro  J'onsel  in  I'efnsin^'*  to  oo/nj/ol  a  joni'nalisf: 
fo  reveal  Ins  source  of  information  in  a  civil  snil:  under  the  Civil  ]ij.i;iits  Aet,  in 
which  a  elnss  ot;  ap]>ro.\mi!il:ely  .S.OOO  hlack  cilixens  wlio  Jiad  luircliascd  honms 
in  Cliioatro  .son.s:Iit:  the  srmrce  njjon  whicli  Mie  joiirnnlinl;  relied  iln  reportin.t: 
ael  nal  "hlockhnslinj^''  in  the  cily  of  CMdcaisc).  Tim  V(.»rdict:  ui'  the  Court:  of  .-Vppeals 
wn.s  (hat:  thei'e  was  'MnsnHicient'.  compelling:  intei'est"  on  tlie  part:  of  the  phiiii- 
tilfs  in  seek  in  the  s:oiii'C(j  of  infoi'iiiatlon  as  a^iainst  the  stron;Lj:  i)nhlic  prjlicy 
expressed  in  the  free(h)ni  of  press  provision  of  tlie  Fii-st:  Amendment. 

I  am  also  led  to  this  view  hy  the  fact  tlnit  l(j.uisiatioii  in  this  area  poses  S(»rions* 
ditlienlties,  the  least  of  which  i.s  the  statutory  dctinition  of  a  journalist.. 

2.   SHOULD  TiiK  i»Kivii.r.{ai  lac  Ai;soi.irrE  on  QUAinnKD? 

In  my  jndjjmient,  tlie  privile;,^o,  if  tlie  Conj^rcss  in  its  wisdom  defei'iniiies  to 
(Miaet  a  statute,  shonhl  he  (iiialitied."'I>y  jH'oiiinl^^al iii;i- a  rpialified  iM'ivile^^e.  tln»re 
win  he  ah  accommodation  of  the  stroiiji,''.  conipetiiig  iatei'e.s*t:.s  to  which  I  have 
alluded,  and  of  which  yon,  ^Ir.  Chairman,  and  yonr  distinguished  collca^ru(>s. 
two  \'ery  mnoli  aware.  A  oi^-'ili^iod  privilo.irc  will  also  hrin^j;*  the  fed(»ral  .Indies  into 
l>lay  jind  afford  them  aa  opportunity  to  administer  jnstice  hy  ac.'Oiiimodatin^c  the 
condictiii.u'  pnhlic  inter{?sts.  , 

•A,  SM01;MJ  TDK  PKJVH.KffK  APPLY  'I'O  VKl>Kl{AL  PHOCKlCDIXOS  OXLV,  01;  SHOl'LU  STATH 

puociU'.ni.N'GS  uli  tNoi.uniio? 

A  am  uundfnl,  !Mr.  Chairman,  that"  recently,  if  l:Ue  article  I  read  in  the 
Ijress  is  aocnratc,  yon  stated  that:  yon  had  coine  to  the  conclnsion  that  the 
l)rivile.Lre,  if  provided  hy  statvitc,  should  embrace  stnt.e  proceedings  as  well  as 

3-111.  Kov.  Stat.  Vol.  2,  eli.  51,  §§  lll-llG  (1071). 
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f('(l(M-:il  proceed in.tj.s.  I  rospcctivol^'  snggost  in  yoii,  .sir,  ilial  your  iiiithii  xicwiininl 
(111  lliis  sul).|(H-l-  nuiitor  was  llio  snimdur  one.  'I'lu'  ufinsidt'i-jil  inns  iiivnlvi'tl  ar(»  nm»s 
r.i:  cimc<'ni  U:-  (lie  peopUi  ol'  oach      tlie  jiovoi-cij^u  sintt's.  A  luiiinj-iiy 

llic  slalej<  liavc  afloi)tu{l  privilcKO  slai.iiifs  aiiil.  ^'^■on  in  liial'  rcsiu'i:!.  larudy  in  re- 
cent; years.  A  ixiun\  many  ol'  llio  slalo  l(^JJ;•i.s•iatu)■c^^  !ia\"o  deolinefl  io  a(lo|»j'  News- 
Ml  Tin's  l'rivile.^:o..slal:iites  av'ier  iliovniiiili  .sl.iul.v  and  ennsi  deration  oi'  mailer. 
P'ederai  pr(;-eni])t ion  is  a  serions  niatler  as  resju'cls  tlie  states.  1'liu  enni'is  nT 
hi.iLciiei't-.  rwf-ovt;  ot  Uie  stales  ny1i(»  hnvo  l\ad  il^c  matter  under  consit^evation  iiav** 
lielil  tliere  is  no  eOMs.'itiill'iiial  l>rivile^re.  I . rcsi>eot.rnIly  su.U';i(\sl:  tlinl  tlu'  Cnu- 
.y-res.S  slioiiUl  ncil;  in.-Lo.'^e  it.^  vio.*^"s  on  tlMs  inii)ortan(:  pnljjic  int.eresr  issue  upun 
t:lie  .'^tale.y. 

1  n'S]H'ct fiiily  .!\\\]  youv  attention  tn  tlie  Tact  tliat'  tlie  National  Cnnl'erem-e  i»t* 
Coininis.sioners  fui  l.'nil:orni  Stale  Laws  is  now  en.!xa;^ed  in  dt-a  rtin;.v  .-i  T*njf(M'ni 
X(j\\':-..!i all's  J.'rivile.iro  A,cfc  wliieli  will  bo  <-(fnsidorr<|  e.t"  the  Tor! licoinin/Ji"  .Annual 
.Mee(:in;;"  eC  [he  Couferoneo  t.o  1)0  held  in  Aii.iiiist:  ot'  this  yeai'.  Thn^-  .vill  In' 
Ji.'V)u/^l'/:  to  l>ear  tlu!  jnd^'/uonls  and  considerations  of:  the  ( 'onin- ,ssi(Micrs 
wlhi  rf^]>reseiit  tlio  50  slativs,  the.  JJ(istric(;  of  Coluiuhia  and  t!ui  Cnaiuionwt'ait  li 
nr  rnorl  oKioo. 

■J.  WHO  snoLU.;>  wv.  i^NTin.KU  to  ci.ArM  tiik  I'kivh.uiu:? 

Ti:  tiiero  i.-*  to  be  a  Xewsnian's  I'ri vileK*'.  Iheu.  a.s  a  i>raet.ieal  ujatter.  J  suppose 
it  ne.ist:  be  nninrded  to  the  journalists.  However,  my  J  resj)e(:tfnily  sii.u,tC"St  llu? 
jiQssihiiity  that  tlu?  .loiirualist  not  be  jierniitled  to  a:-sert  liie  priviles.-e  until  and 
unless  lie  has  cousnUed  lii.s  source  to  elicit  from  tluit  .'••ourec  a  docisi(Ui  wln^ther 
Hie  i)ri\'ileAc  ho  asserted  or  waived  by  the  nowsnjau.  It  will  bo  .snid.  1  am  sure, 
that  tlii.s  is  an  un necessary  compiicai:ion  and  probalily  an  inipi'act ieal  ]ir<.<ccdur<'. 
T  would  concodc  that  in  most  inslances  tlio  source,  if  slill  asc(-rt;iinahlc  ami 
snlgcct  to  contact,  would  d(;cHuo  to  waive  tlie  privileire,  but  1  am  .sure  tliere  will 
be  some  waivers. 

iFsro.MK  QUAi.imci,  eni\"Tr.KcK  is  ni!:sii;.\.iu.i;,  m'jiat  suol'iJ)  im-:  tiii::  QUAi'JViCA'i'JONs ',- 

T  roconiMiend  consideration  ot  Xewsnuurs  Priviloii'e  statute  ot;  tlie  character 
in  force  in  lllinoi.s,  under- which  a  coinpclUnti'  imblic  interest  must  be  (^vslaiilisliod 
(f>  I'orpijro  di.sclo.sure  and  it  must  apj^ear  fhat  tJio  .source  i^ocs  t:o  the  heart  oi'  the 
plaintilt's  or  iirosocutioirs  claim  or  the  defendant's  defcm.sc.  Under  the  illiuois 
.statute,  there  must* lie  a  showing  tliat  the  inl!ormatioii  is  not  obtainable  l)y  other 
means.  'Phi.s  itarticnlar  i)rincii)lo  is  enunciated  by  the  Court  ot:  Ai)]ieals  in  the 
Second  Circuit  ju  the  C/nr/;.  case.  uo\v  iiondiiiir  (as  Balier  w  P.d-_F.  luvc'^inicui) 
on  a.jtplication  for  certiorari  to  the  United  States  Sn])renio  Court. 

IJoweve?'.  the  ]A'ivile.j;o  .sliould-not  bo  snS"tniniiblo  i.C  the  source  of  infriviiiat inu 
is  needed  in  iho.  iiitei'ost  of  national  security. 

In  my  ;iud.t;'incnt.  it'  tlie  Kourco  is  souirlit  in  a  criminal  ca-e  and  the  defendant 
.sv.M'l-v.^i  discovery  oi;  tbo  source  and  it  aj>pear.s  t.hat  tlio  discovery  will  assist  and 
strenjrtlu^n  his  defense,  thou  strong  jiolicy  considerations  exist;  airaiust  alIo^\■in.:; 
J I  newsman  to  decline  to  reveal  that  .«;onr<:'e.  In  this  connection,  I  eouMueud  to 
ymir  attention  tlu»  United  Stai:es  Snproivio  Court  oi)ir!^:i  !;»  I-'orUiri  v.  ijnih^d 
>>tutv^,  o'o:)  U.S.  W  (1057),  doalin??  witli  diselos;an'o  of  the  identity  m:  informers. 
T  sujipose  I  am  saying  that  in  criminal  ca.so.s,  tlie  Newsman's  I.'rivilcA'e  sliouUl 
1)0  recf).i^:ni-/6cl  only  in  the  most  compel liuff  of  circnmstancos.  On  tbo  otber  hand, 
I  would  vef:oi;*ni'/.e  that  there  are  often  coiwiielliujj;  civil  ca.ses.  In  addition,  there  is 
the  interest  of  the  Coii?,M'e.ss  of  tlio  Uiiited  Stales  or- any  otlier  legislative  body 
in  ohtainiiu;  r(dcvant  testimony,  assnming  that  relevant  tcstinu'iny  be  tlio  source 
olMufornintioii.  '       "  • 

I  rather  cotton  to  tfio  iiroiio.sod  New  York  Act.,  wliicli  failed  of  passage  in 
1940,  which  woiild  have  compollod  disclosure'  of  source  wdiere  "essential  to  the 
]U'o{ection'  of  the  public  interest."  AVo  might  turn  to  the  informer  aualf>gy  when? 
public  policy  fo rinds  disclosure  of  an  infoinior  idontitv  unless  essential  t:o  the 
derense.^S7{^/^  v.  XJnUca  .^intrs.  805  U.S.  251.  254  (ia*?8). 

Another  factor  to  be  considered  is  that  source  identity  should  not  l>e  disclose^; 
when  revelation  of  the  information  alone  v.'Oiild  suftic  . 

T  am  not  nnniindful  that  the  so-called  "necessity  ?  litigation"  tost  may  result 
in  S(aue  erosion  of  free  flow  of  information  hut,  on  lie  other  hand,  the  gi*anting 
of  absolut;.^  privilege  will  serioiisl.v-crodo  the  riglit  of  the  public  to  the  fair 
"a dJuiuist ration  of  justice. 


L-uir/sc.  il:  ixtuin^  ^^■il^lout  !T;Myiii.i  i)»'-»ttljo  NLnv.siUrtirs  L*ri\"ik'!j.L',  il!  liiere  be  onv, 
.slxniki  iic»l.  \n!  purmillod  wIilm'o  it:  niu^enivs  tliat:  tlio  ne\v.';iuiin  is  iislug:  llic  iiifor- 
Ijijilioii  r('i:;inlIos.s  ol'  ils  .sonreo  Tor  illr^'iil  purjid.stLS. 

:,.  ^^■Il.\f■  mioulu  ih^tiik  iM!0('KE)i:iiAi.  .^^l■^:!^A^■l^^,^^s  'riiKOUcii  Tin-:  I'nivii.iuji:: 

IS  c;l!A^;T!^l)v 

.  1  lufpo  1  ;iir*  not",  illy  of  f.JVor.siiuplHiCjUioii,  l)vit.  .1  to  oL^servt.^  in  tliis  coii- 
iM:i.-l.i(ni  thill  cxislin;^"  fivil  ;iiul  criiuiiial  procedures,  osp.i'cinny  tiiosu  tluit  ohlaiii 
iji  (he  tVdonil  courts  uiu1(m.'  ilio  rules  oC  crlniiual  und  c'wU  i)rf)Codurc;,  iUtonl  ijuilo 
sMiiiciont.  pmcficlural  nioans  I'oi'  (ha  a.SJiert  iou  ot  (he  iirivilogo  <>u  the  ouo  hiuul  and 
tliL'  a|)i»lical,iaii  on  iho  otlic^r  ham  I  ol*  l.h'j  (fpposito  parliy  tiial:  the  courl;  not;  sii.s- 
1ain  Uio  priviiotiiL',  nlon.^'  \hv  linos  ol'  iht*  Illinoi.s  slaliitL'  I'or  example.  I  have  not 
(ltM:cij(i'fl  hi  any  ot'  t]ie  docifieii  ea.s('.s  any  i>rohhaii  wU[i  rcspt'C-t  to  procedural 
luean.'^.  .11!.  Kev.  .Stal:.  Vol,  2,  ch.  01.     Ul-llU  (IDTJ ). 


,  S'r;\"i"K.Mi:M'  ot*  'riiK  Autuous  Licauui-:  ok  A.\n':i:icA 

Mr.  Chairman  and  Muudjcr.s  of  the  Suhc(a)nnit.iee,  niy  uaiiie  Is  Jrwin  Kai'i).  1 
am  all-oniey  i'ur  Tlie  Authors  Leairue  ol:  Aioerica  a  uat;ioual  society  ol'  nutJiors  of 
iKMjk.s,  ninga'/aue  articles  and  play.s.  I  apjn-eciatc  t"Jii«  opport;unit,v  to  in'csent  our 
vh!M's  on  projjosed  legislation  to  protect  writers  and  luiblishcr.s  aii'atnst  the  coju- 
pulsory  (.li,sciosure  of  .sources  ol'  information,  and  nu[lUhH^^hed■  iui'urmatioji  g'utU- 
ercd  in  t:ho  course  of  tlioir  work. 

Sunuuarj/  of  ilie  Lca(juo''s  ^iutGmcnt 

1,  ComriidsoL-y  disclosure  at*  sources  and  inlonnatiou  clioke.s  olT  tlie  How  of 
information.  Protection  against  compulsory  di.sclosuro  is  essential  to  protect  tlic 
newsi^aUiering  process,  ilieecloui  of  the -press  and  the  publie'.s  right  to  be  in- 
rdnned. 

2.  iStatutory  safeguards  arc  retjuircd.  The  Press  cannot  *'rc]y"  on  judicial  inter- 
pretations of  the  llrst  amcikhueut  since  the  Supreme  Court  hhs  rnied  in  Oald-well 
il  docs  not  prevent  compulsory  disclosure  as  a  matter  of  general  application. 

'S.  f^tatiitory  protection  against  compulsory  disclosure  nuist  apply  to  authors 
of  books,  whose  contributiou.s  to  investigative  reporting  easily  slami  comparison 
to  other  media,  and  who  uiust  rely  lieavily  on  the  promise  of  conl'dentiality  to 
sourcCii. 

4.  The  statutory  safeguards  should  apply  to  state  as  well  as  federal  action. 
Congress  has  the  autliority  to  act:  under  the  first  and  fourteenth  amendments, 
and  under  the-Conimerce  Clause. 

5.  Tlie  protection  against  conii)ulsory  disclosure  should  be  un(pialincd.  Excep- 
tions are. unnecessary,  self-defeating  and  connter  prodiietive. 

0.  If  Congress  opts  for  a  qualified  approach,  it  should  adopt  S.  C37,  introduced 
hy  Senator  IMondalc.  Its  narrow  exceptions  and  careful  procedural  safeguards 
are  essential.  It  would  give  protection  at  least  as  elTeetive  as  the  Supreme  Court 
would  have  granted  liad  the  OtiUlwcU  decision  gone  Uie  otlier  way. 

7.  Attachment :  iMenioratidum  of  Law  to  Subcommittee  No.  3, 

y/ie  yecd  for  Protection  Af/ahist  Compulsory  Disclosure  - 

Mv.  Justice  ??te^v  art's  <ipi"i<ui  in  the  lirunzhiu'f/.  Pup  pas  ami  CaUJwcll  cases  dem- 
onsl-.rntes  that  compulsory  disclosure  chokes  o\t  jiifovmatJon  the  p)»blic.is  en- 
titled to  receive.  People  wlio  pos.sess  sucii  int'ormation  will  not  give  it  \'o-  a  reporter 
or  writer  for  fear  that  a  .snb]ioena  vill  comi^el  him  to  disclose  their  identUies  or 
material  given  on  a  confidential  basis.  As  Justice  Stewart  said,  the  det:er refit 
olTects  were  'Impressively  developed  in  the  Disti'ict  Court  in  Off  I  (he  eft.  Individi/al 
i-oporters  and  commentators  have  noted  such  effects.'^  Testimony  before  tiiis 
Coaunittee  and  Subconunittce  No.  3  of  the  House  Tudieiaiy  Committee  also  sup- 
port thus  ccuclusion.  Moreover,  as  Justice  Stewart's  opinion  explains,  compulsory 
dLsdosnre  ^vill  deter,  many  writers  from  seeking  or  publishing  conlroverisal  lii- 
I'onnation.  This  is  now  'he  only  way  they  can  avoid  the  impo.ssible  dilemma  of 
betraying  their  confidential  sources  or  going  to  jail.  The  result  is  the  most  lu- 
sidioii.s  form  of  censorship) — self-censorship.  Compulsory  disclosure  also  allows 
government  to  convert  a  writer  "after  the  fact  into  an  iuvestigatlve  agent  of 
tlio  Government  .  .  .  impo.sing  n  governiiiental  function  upon  (Iiim)  .  .  ,  ."This, 
violates  *'the  very  concept  of  a  free  press." 


.Suuie  u(lvocj!((.'s  of  fouuuilsui y  disflosuro  foiituiid  lliat  joui'iuiUsts  ami  \vriu?i\s 
jiro  "no  (lifterLMil.''  .from  otiier  pro.siiootivo  u'ilmsssL'S  ami  niual  Iiavo  l!u' 
"(\\iiy"  (()  ((•slily.  Tlii.s  ai'i^MiiioMl:  ignores  Ilio  rL»ali(ic«  ot"  iiivi'siitralivo  rciiurriiiiL;", 
and  liie  inihlic\s  jiolhI  t()  in-otect;  l.liu  uoiiiiiliJiilialit.v  of  u  ivi/ortcM-'.s  ^uiircos.  .Mo.st. 
jirnsiunaive  wiliicssv.s  aL'tjuiro  iiilorJiuii ion  iiy  cliauoo.  Kvcms  (x.'L'nr  in  iheii"  jircS'- 
iMK'L* ;  llu»,v  ivc'L'ive  iuronualiuu  in  hn.siuL's.s,  social  or  caj^nal  relaUon.ships.  '.I'liu 
fact;  thai;  sonnj  people  nuisl:  discldsi  iiil'oi'inalioii  as  wilne.s.se«  does  not  .sloi*  II 
How  ol'  (jvents  hy  \\1neli  if:  coiiit.'S  to  nio.sl:  oi'  n.s.  .7oiirnaIi.sl.s  and  u'l'itei's,  on  liie 
oliiei-  liaiid.  deliheralely  si^ek  onl;  int"  n-iua lion  n.s  tlie  lii>:l'  step  in  llio  process  of 
inronning'  tlie  pulilic.  As  the  Court:  ol:  Appeals  noted  in  VuhUi'cIL  t\wy  jKM-Ioi-ni  a 
''puhiiL-  t'nnet.ion''  as  •'news  gatluM'ers.'-  And  iinlilve  ordinary  witnesses,  the  Vlirent 
oC  eoinpuls(n-y  (liseIo.snre  does  prevent;  (Iumii  I'roni  obtaining  inforiuation.  Sources 
will  not  i)rovi(|e  it:;  many  jraii'nalists  will  stop  .seoUini;-  it  in  ecjiii roN'ci'sinl 
sitnaiions. 

I'rotoL-tion  aji^ainst  conij)nlsory  disclosui'e- is  not  souylit  as  a  pei'.sonal  ra-ivilci^'o 
Vol'  i nd ividnal  wi'itoi-s.  It  is  needed  lo  ])rotect  the  news.J^atherinjL?  i)i'0ta'Ss.  to  pi'e- 
serve  tlio  iml>Uc\s  ri:j;ht:  to  l)e^nl;orJned.  l:*ii'si  iinuMidnuMi!'  rij;'lits  are  r'stal>!islu'd 
*'not'  for  tlu?  henelit  of  tlii^  pi'tss  so  nincli  as  tor  (he  iK'nelh;  of  all  of  ns."  {Thuc^ 
fin:,  y  Hill,  *S.sn  U.S.  374.  38!)), 

S<nno  ndvorntes  (d.'  compulsory  disclosnre  sn^-.n"est  it  is  ''inipi-opei'"  lor  tlio  pi'o.ss 
lo  r(^ly  on  eoidi dentin  1  sources  or  iufornuiti(,jJi.  'J'his  is  simply  an  obliqui*  way  of 
su^'.u'Osting  that  autliors  and  joiirntdists  .slioidd  stop  writing  al)out  oUieia!  ciorrup- 
lion,  nut  1  feasance,  soeial  pr(»hU»uis  auu  other  evils.  Without  contidentia.1  sources 
and  ninlei'ials,  tlio  pros.s — 11  Ice  Cont^ressnien  and  public  oflicial.s— could  not  di.s- 
eovei'  or  expose  mniiy  of  tlu.'se  problems.  Many  jujcfphi  in  and  <ait  of  govcu-mnent 
will  not  rislv  tlieii*  safety  or  Job.'^  by  oponl\'  disclosijig  vital  infonnation.  ^lany 
fear  to  hecomo  involved  with  i^overnment  ollicial.s;  th(?y  will  not  voluutoor  this 
iufornialiou  to  grai\d  juries  or  lejj;i.slative  eouuuHtees.  In  thti  past,  :5uauy  woultl 
only  give  it  to  journalists  and  writer.s — c-n  a  eonrulenth'.l  basis.  Tf  Congress  does 
not  rpjno(l\'  the  ilamage  done  by  CuJdicch,  this  valuable  and  indispensible  soui'(.'(» 
of  ini.oi'matioii  will  be  desti'oyed.  ^JMie  public,  not  writers,  will  bo  the  loser. 

{Statutory  A^afcyuards  ore  Hcqu'wod 

8ouu)  opponents  of  eompid.sory  diselosni'O  argue  it  is  "dangerous"'  to  enact 
logi-shitive  safeguai'ds.  They  say  it  is.  better  to  "rcdy"'  on  the  iirst  ameudu;ent. 
Tilts  is  a  Ita/lliiig  and  oinpty  urgument — the  C.ihlwcll  oiiiniou  lias  destroyed  li:at. 
alternative.  A  uiajovily  of  the  Supr(MnG  Court  has  refused  to  apply  the  Kir.st 
Aiuouduio.nt  to  protect  tha  pi-'-ss  against  compulsory  disclosure.  Unless  the  Con- 
gross  acts,  the  pn^ss  will  have  no  protection  again.st  coniptdsiou  by  fedci-al  author- 
itios,  and  mnie  against  the  majority  of  stales 'which  do  not  have  .«?lneld  laws. 

In  the  foreseeable  future  the  Court  is  not  likely  to  cliange  its  ruling,  :^^ore 
impoi'taJd,  as  is  indicated  bolow.  t?ven  if  {\n\  Coui't  were  to  suddr»nly  .sliift  and 
adopt  tlie  minority  opinion  of'.Iustiees  Stov.-art.  Hreunan  and  ^farsludl.  tlie 
Court  would  give  no  greater  pi'otectiou  than  is  provided  iu  i^.  iVM.  Thus  If 
Congress  does  not  act,  the  press  will  have  no  protection  again.st  compulsory 
disclosure  foi'  years  to  conic^ — ex(;ei)t  the  ''powtsr"  of  going  (o  jail  to  i)roto<'t 
.sources.  And  that  is  not;  enough  t;o  i'(.'assui'(j  many  potential  informants  who  are 
V(»alistio  onoug}i  to  Icuow  that  not  all  writ(M*s  Avill  (nn brace  temporary  martyrdom. 

It  is  i)ointless  to  reject  Cougrossioual  safeg\uirds  in  .the  name  of  the  Jirst 
amenduKMit.  Tf  the.  Court  someday  ruled  in  a  new  interpretation  that  the  iirst 
anuMulnuMit  granted  absolute  i)rot(Jction  against  comjuilsory  disclosure,  any 
lessei'  i>rotection  giiinted  by  Congivss  would  be  superseded  by  the  broader  .<nfe- 
guai'ds  of  the  Coiii't's  new  riding.  P'rc.MMlom  of  (Jus  i)re.ss  must  sunVr  if  Congr(>.t:s- 
does  not  lill  tlio  gap  left  by  OaldwclL  It  gains  much  if  (.'ongress  enacts  S. 
or  compnrAWo  legislation;  it.  gains  even  more  if  uiuiiialiticd  protoeticm  is 
legislated.  '  ' 

The  Pro))nscd  LcuifilaiiO)}  Shonld  Protect  Autknyfi  of  Jiooks' 

Protection  against  cominil.sovy  disclosure  is  as  essential  for  authors  of  books 
f\ud  magazines  as  it  is  for  n(»wspnpor,  television  niid  radio  Avriters  and  com- 
uuMitators.  From  Ida  TarlxilTs  Ifisforif  of  the  >^'fandard  Oil  Cbmpatin  to  So^*- 
mour  TTerslrs  My  Lai  ^,  Rachel  Carsons's  FUlent  Siwing,  Ralph  Nader's  Vn- 
aafc  at  Any  Speed  and  Alfred  AV.  McCoy's  The  Politics  of  Jferoin  in  So  ut  lieu  fit 
Afiia,  uincli  of  tlio  most  valuable  "investigative  reporting''  lias  been  done  in 
books  oil  current  social,  poUticaUand  economic  i)roldems.  Books  liave  ^purred 
Congress  to  act  on  automobile  safety,  preservation  of  the  euvironnie.nt.  con- 
sumer i)rotection  aiuV other  inajor  issues.  Books  liave  ol'ten  blazed  the  n'ail  for.. 
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iu'w'spsiIH'vs  aiul  li.'h.'vi.'^inn.  Imli'otl  H*  oni'  wi'Liiliyil  tlu'  rtnit imis  \k  iiiv(\sii. 
pilivf  rt'iKtrliii;::  in  Imh>U>;  miuI  mi  IrU'Visuii,  llu''  >c;ilcs  wiiuM  ix'uistrp  u  mure 
\'jiln;i)il(,»  (Mint riliiii imi  Ij.v  ImuiI;  ;iu^ Ihm-s.  j 

W'i'ilcr.s  <>r  .snrli  IxuHi.s  niusl  lUivo  iimtcrl  if.m  iii.si  cMMiipiilsnry  (l]sclnsnn'. 
A.s  llu^v  havL'  riMMpR'nl l,v  indicjKtMl.  niucli  oL'  l  lich-  iiir<)i-injHHiii..r;in  nnly  jn-Miiircd 
on  LMMulilion  tlint:  llioy  \)Vit\wX         cmhiIU1(mi  tin  lily  oi;  sdin^fv.  Km-  r.x- 

niiii)lL':  Michnvl  I>i)nnnn.  rt)vnu'r.  rt'jx^iMi'r  lN)r  (he  A'cio  V(>;7i'  /'mn/.I  .Vrn"  Yuri:- 
Xi'tC'S.  XciLr.suu-vlc  nnd  XciCNihti/,  in  V.)7'Ji  pnblislu'd  si  liotds  (»f  iiivry^^^'J^^ iV(^  nv 
IMirtliii;  ontillcd  The  h'olc  of  0)'<i<n\\xcd  Orintc  in  Anicrinut  rnlitU's,  Ui  ilio 
Ityvl'iU'Vf  \hi  said:  sonie  inrnrniant.s  "in'ovidrd  nic  witli  int'urniaiioii  I-  ii(mm1(mI 
on  tin.'  inMiini.so  Wwy  would  not,  lio  iticiit ilicd  .  .  .  tin.'  promises  nf  conliilriiiialily 
i  iiiado  wore  idcnl ic.-al  with  Dhaso  1  nia<h'.  l.o  1 'rL'sitU'iits  and  ronncr.  VM'osidcn'is 
ul'  tlio  I'nitiMl  J>latos.  *I*u  a  wi^ut.  in-olcditai  sourt-i's  is  cssi'iuial  .  .  .  ."  In  I  In* 
:i!)T2  huois  hy  .Mark  (ii't'cn.  liovorly  .Moon;  and  ]'innM»  AVas.st?rs( roni  culilU'd  77/ o 
Closed  I'JntvrprLs'c  ii^ifstvni — the  Kalph  Nader  .study  juronji  n'port;  on  nntiti-nsl. 
law  L'nforconit'nt: — (lie  profaco  say.s :  "Finally  W(^  ninst:  ackiiowU'duc  tin'  vahi- 
alih;  foojiLM'alion  ol'  many  inri?rvi(?w(M»s  who  ro(ino.sii'(]  anonymity,  a  comlitinn 
cari'lniiy  ol>.s(>rv(Ml."  Similar  tcsiiniouy  on  (.li(>  jipcd  Jo  i>rtvor\'(»  conlhh'ntiality 
is  round  in  thf  invfafL'S  ot'  sncli  hooks  a.s:  J 10  /i/r/»//.s/fni  n»/t»7.  hy  David 
Uo.ucn-.s  fliaiidom  Jl'on.S(»,  Ji'tiS),  a  landmark  study  which  inllnnnM'd  the  rost nu> 
Inrinj;!'  oi'  lln».  Xcw  York  City  School  sysl.cni ;  M}/  Lai  hy  St^ymonr  Harsh 
(]{andf)m  IJon«o,  IJJTO)  :  Paioihs',  ilia  PlUjUi  of  the  Viti^Of  '  so/dier,  hy  Totor 
l^ariu'S  (Knojir.  1072)  ;  Ina'nlo  Jntvnnil  Ixcvcuuc,  l»y  Williaiii  Snrl'aJHj  (Coward 
Mc.Cann.  lOUT)  :  Fltc  S^^a\u\l\c^^  OstNir  Lowis. 

S.  (>37^  Int.rodiictHl  hy  StMiat'or  Mondalt;.  would  ilaivc  authors  of  surh  ho,»k>i  tin; 
saniL'  protect  ion  a^j^ai nst:  citmpnlsory  dis(jlo.snro  Unit;  newspaper,  radio  or  tolo- 
vision  writers  would  Jiave.  I)(»terniining*  il'  .someone  is  an  "anthor"  wiiliin  tlio 
nieaninti',  of  t.h(i  statute  raises  no  ^j:roat(;r  iirohlfin  than  (IfM-idiiiji;'  if  s»»ineone 
(^ua lilies  as  a  "reporter"  under  the  projiosed  legislation  or  existin.u-  state  shield 
laws.  Xot  every  selt-proelaiuied  ".Umrnalist''  is  in\tt)n\atieally  iJiranted  protee- 
rion  ;  whetlun*  he  really  is  one  is  a  (ine.st.ioii  ot  fact  tor  a  Court  to  deeid<'. 

The  court  also  v.ww  decide  if  a,  .snlipoenaed  individual  is,  in  tact,  an  author 
who  a C(pii red  the  iiUV)rniation  sonjrlit;  while  in-ejiaring-  a  .hook  or  nia.!J:a>5ine  article 
for  publication.  Ili.s  previon.sly  pnhlislied  works  wovJd  ho  relevant  to  his  status.  So, . 
too.  would  he  a  contraet  witli  a  r(?eo"gnized  j)Ul)lislier  iv.  pul)lisli  the  hook  for 
w  hi  ell  t.lie  inftn-nmtion  was  leathered.  Indeed  the  i.ssue  o.''  (lualificatiou  ordi- 
narily will  ho  easy  to  resolve.  sinc(!  it  will.nsnally  arise  after  the  hook  has  beoii 
ljuhlislied,  or  when  it  is  in  printed  galley  form  (iu  the  ])nUisIier's  hands).  Au- 
thors have  hcen  .s\d)pnenaed  to  disclose,  information  they  acquired  while  iirepar- 
ing  hooks.  Tf  tlie  license  granted  .hy  Caldwell  is  not  tciininatcd  hy  Congress,  the 
]>raetice  will  grow.  Authors  are  excellent  investigators;  iv.  is  tempting  for  grand 
.Inries  and  coinmittees  to  draft  them  Ijy  snhiM»oiux  as  unwilling  agents  and  in- 
formers. 

Couurc.^sioiial  SafcuHurdH  Shouhl  Apoly  to  il\c  Staicfi 

The  Authors  League  urges  that  Congress  enact;  safeguards  again.st  coiupul.sory 
discio.snro  that  will  apply  to  state  as  well  as  federal  action.  I'rotecting  a  reporter 
or  writer  against  coinj)nIsory  di.sclosure  to  a  federal  grand  jury  will  not  induce 
l")0tentijil  informants  to  confide- in  him  if  a  state  graiul  jury  or  legislative  com- 
mittee can  compel  liini  to  disclose  liis  soui*ces  of  iiif(n*niation.  And  protection  liy 
state  .shiehl  laws  will  not  protect  coutidentiat  sources  against  eKpo.=iiiro  hy 
federal  grand  juries  or  committees.  INfoveover,  the  gathering  and  di.sseuiiiiatiou 
(d;  news  and  infju-nintlon  are  intorstato  activities  which  serve  a  national  nudi- 
dence.  State  action  which  compels  disclosure  of  sources  (u-  information  cliolies 
off  infonuaUon  which  i)copl(»  in  other  states  are  entitled  to  have. 

Tn  a  menmraudnm  to  Subcommittee  No.  8  of  the  House  -Tudieiary  Counnitteo. 
we  .set  forth  the  authorities  which  we  believe  sui)port  our  view  that  Congress 
)ms  the  power  to  enact  .safeguards  whioli  apply  to  tlie  states.  A  coi>y  of  tlii»' 
memoi-andum  is  attached  to  this  statement  As  there  indicated,  Congress  has 
the  power  to  act  under  tJie  Couunerce  Clause.  It  also  has  the  ])ower  to  jn-evcMit 
compulsory  disclosure  by  states,  under  the  Fir.st  and  Fourte(Mith  Amemlnicnis. 

Congress  filiouUl  l^Jstalilish  Unrnialificd  Safeguards 

The  protection  against  compulsory  di.sclosnre  .should  n<)t  be  curtailed  by  ox- 
cop t ions.  Any  information  gathered  by  a  jonrmili.st  or  author  in  the  course  of 
his  work  slionhl  be  protected :  and  he  should  not  be  comi)elled  to  di.slose  any  of 
hi.s  .sources.  Exceptions  to  this  protection  will  deter  iufornmuts  frou\  sp(»akiiig 
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nut:  to  wrift-ry.  I'oUMitial  sonrco-s  aro  not  ji'oiiig  (,o  stiiko  (lioir  porscmnl.  sa IVl y 
or.iuii  st'eiiviiy  mi  tlio  vjig.-irio.s  nnd  iilfcl  ii'S  olMudiclnl  inlorpi't'tjUHni. 

<.)plinu^'iU.s  oi;  ;ili.<uliUtj  iM'otcci  hm  jirii'uo  (iuit  fcrljiiii  (»xot»i)l  ions  jm'(»  r(»({Uiri»(l 
Ik'(;;iusl'  .suim?  inroriiuilion  is  too  iiiii)(>ri;ui(:  l!or  Jonriuili.sl.s  to  wiliilioltl ;  for  ox* 
;iuii)li,-,  llif  iileiiliiy  ol;  w  imirdtM'rr  or  si).v.  J.iul.  the  Iwisic  x'liliK*  jiidjiiiu'iil.  tlio 
lirsl".  ;Mni.'iKliiR-iil  niiswors  tluil  n r,ii'Uiuenr.  If^.ri'ofM ive  rrccdom  oT  >'|KV'(*h  mihI  i)ros.< 
i-uu.so  {U)nse.«s  niul  injury,  lint  oxccj)! ions  aosij^iiccl  to  prevent:  liicso  causes  far 
.uroalor  danniLa' — tu  llio>'o  tir>t  anxMidiiiLMit  f retitlonis.  [Vo  i)ro^>'ervo  those  ri;j:lit's-,  it 
is  IxattM-  tfi  rofiiso  oxi:(.'[aions  and  tolerato  Mie  altuw^-.  Wo  protoct  tlio  i'roo  How  (iL' 
inrorination.  it  i.s  iK'ltor  lo  ro.jotir  oNcci)tions  nnd  ooca.sioaally  los(?  tiro  eyi douce  a 
re])or(od  iniLjht'  1)0  couiiKlItMl  lo  disclo.se  under  sul.>i)Oeua.  In  reality,  tlie  f?acri(iee 
is  niininhal,  WriU'r.s  eau' rarely  provide  adniis,':!al>ie  evideuee  wldeli  estabii.^iu's 
tlio  i^'uili'  oi:  nuirderers,  .Si>ios  or  other  eriuiiuals.  And  exceptions  \V()nUl  l.)e  solL'- 
did'eatiui;.  As  the  practice  of  compel  ling  reporters  lo  testify  increase.''',  (?riniinnls 
and  niulerworld  sonree.s  will  stop  contidiu,^  iiiforuiation  U)  tlieni.  (Jrand  juri(»s 
nniy  .-adjpi.ieua,  hut  tin;  reporter's  usefulness  as  an  unwilliujL''  Li'overiuntwit  ayent 
will  soon  wear  ont. 

However,  the  imblic  will  pay  a  heavy  price  for  these  sell'  defeatin.^:  exceptions. 
As  Mr,  .lustiee  .Stewart  noted,  nnich  in  forma  tiou  given  to  writ(v.-s  on  a  conliden- 
tial  t):isis  conie.s  not  fi-oni  wrontrdoers.  Itnt  from  i^coiile  who  want  to  expose  wrong- 
dr)iuir,  J!)isclosinn'.s  of  eorruption,  nnilfeasance  and  dishonesty,  in  and  ontsifle  of 
L^'overnuK'Uf',  often  stem  from  inl'orination  provided  (.he  press  hy  employees  who 
insist  (tu  crailideniiality  for  fear  of  losing  their  Jobs  or  rninin^^  their  careers. 
Jiixceplions  which  make  disclosure  ito.ssible  will  fri,^liten  tlnise  pJM^ple  into  silence. 
This  will  prevent  the  i)res.s — newspapers,  books,  nia.ua >;ines,  radio  and  tele- 
vision— from  contiiming  to  perform  tlunr  historic  role  as  an  instrument  of  in- 
quiry, iirolting  and  reporting  to  the  public  on  social  problems,  political  chicanery 
and  criminal  activities  which  grand  jaries  and  other  oflicial  agencies  are  so  often 
unwilling  or  unable  to  exi^ose. 

Finally,  the  cxiiericnce  of  several  states  which  have  enacted  absolute  shield 
laws  d(jes  not  confirm  the  fears  that  complete  protection  for  the  press  would  seri- 
ously haiaper  law  enforcement. 

If  Gouf/i'oss  Opts  for  Qualified  Protection  The  Senate  ShouUl  Enact  S.  03 ^ 

The  Authors  League  believes  'the  most  effective  protection  for  the  free  ilow  of 
information  is  the  aI)solnt:e  prohibition  of  compulsory  disclosure  of  sources  and 
inforniiition.  It  is  practical.  It  can  work.  However,  if  Congress  will  not  adoi>t 
this  approach,  we  urge  that  the  Senate  enact  S.  G37  introduced  by  Senators  Mon- 
dale,  Mansfield,  l^roxniire,  McGovern,  Humphrey,  Pellj  l^urdick,  Williams  and 
Haskell. 

Sonn>  of  our  colleagues  seem  to  think  that  if  an  absolute  statutory  safeguard 
i.s  not  adopted,  Gongres.s  should  not  act  at  all.  This  is  pointless.  Some  who  hold 
this  view  apparently  assume  the  press  would  have  received  absolut:e  protection  if 
the  Cuhlwcll  (et  al,)  decision  had  gone  the  other  \vay;-aiKl  they  would  prefer  to 
wait  for  the  Court  to  come  around  to  the  minority  point;  of  view.  However,  if 
th.e  Court  luid  adopted  the  minority  opinion  o'f  .Tustices  Stewart,  Brennan  and 
jMarshall,  tlie  press  would  have  received  qualified  protection  under  the  First 
Augend meut — somewhat  less  effective  protection  than  is  provided  in  S.  G37.  .Tas- 
tice  Str'wart  said  the  government  could  compel  a  reporter  to  testify  when  it 
could — 

'"(1)  ,sliow  that  there  is. probable  cause  to  lielieve  that  the  newsniau  has 
information  which  is  clearly  relevant  to  a  specific  probable  violation  of  law'; 

''('2)  demonstrate  that  the  iuforniatiou  sought  cannot  be  obtained  by  al- 
ternative means  less  destructive  of  fi  rst  ameiidnieut  rights  ;  and 

demonsrate  a  compelling  and -overriding  interest  in  the  information,"  ^ 
Thus,  eunctment  of  S.  G37  would  preserve  the  free  How  of  information  as  ef- 
fectively as  if  OtfUlicell  had  gone  the  other  way.  Ami  it  provides  vastly  more  ef- 
fective protection  against  coniimlsory  disclosure  than  ^'relying  on  the  first 
amendment'' — since  the  Court  has  refused  to  apply  the  amenduuMit  to  prevent 
disclosure,  ^loreover,  as  we  have  noted  above,  S.  G37  or  similar  legislation  would 
not  preclude  the  Supreme  Court  from  ruling  that  the'  first  a  mend  men  t  does 
grant  absolute  protection  to  the  press,  a  ruling  which  would  supersede  any  statute 
that  gave  a  lesser  degree  of  protection.  For  the  reasons  set  out  in  the  attached 
memorandum,  we  submit  that  while  Congress  cannot  diminish  the  scope  of  first 
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ji  11  n 'lull  no  Ml:  I'rmloiiis,  {i:^  iiKfrprolcd  by  llio  Court,  il:  ^ivr  (lirm  :i  nioro  of- 
iVctivL*  tli'.irrue  ot*  i)rolot'1iou  tliMii  llio  Conrr  is  pn  pniTil  Id  :i\\u\y  ;i(  ;i  .:;ivi'ii  {\m\ 

liflioVL*  tliut,  it!  liiiiiis  aro  lo  ho  plaofil  oyi  tiu;  pruUvlion  jiiiTiiiiNi  uoinpul- 
si>ry  cli.scl<»siir(.'.  ihcy  luii.st  iiai'mwly  drinvn.  jmkI  siihji'Ol  lo  t-artil'iil  iirooLMlurn I 
lV.u'ii:ir(l.<.  <  >lli(»r\\'i.<(.',  "ppM  .  vi  idii  \\'oii]<|  iinltvd  lit:  illusory  .*um1  iiiciiiuMii'lcs^.  At 
!ho  ouls}:*t.  \h\)  VmrdtMi  of  pruvini^  tlivit  prolot:tion  s\io\iUi  bo  sot:  asiUo  luusl  vo^it 
Mil  tlio  .LM)Voriiiiieii1-  M.i^oMoy  tryiu.i;  to  sof-  i(  jisiflo :  Miul  il  niiist-provo  tli:i(;  Mu?  ooiidi- 
lions  tvir  roiiiovii!  oxisl,  by  clonr  aiul  coiiviiiciui:  ovidoiioo,  in  a  liojirinir  at;  wliioli 
tho  writer  o.v  Journalist:  may  ilofona  his  rviht  to  conlidoiiUalUy,  1537  providos 
tiioso  sat'oijnards. 

a'lio  t,^ovoniMiont  slioidd  be  rccpiircd  to -p^'ovo  Hint  tlicre  is  probal)lo  canso  to 
beiiovo  tliat.  tlio  writor  bn.s  int'orinaUon  wliidi  is  cloarly  rolovant  to  spocific 
probablo  violjilion.s  ol'  linv,  in  liniiiod  catogorlos  of  oft'oii.scs.  As  Justice  Stewart 
onipluisi'/od,  the  broad  invosiiisiitivo  powers  oC  grand  jiirios  and  oUier  bodlo.s  (in- 
cluding legislative  ooniniilloes)  and  tlioir  weak  standards  ot  rolovaneo  and  niato- 
rialily  niako  tins  condition  iniporativo.  Witliout  it,  reporters  and  writers  conld 
bo  coinpclted  to  disclose  inCorniatiou  luiviiif^  no  connoeiou  or  relevance  to  viola- 
lions  oflaw  witliin  the  jurisdiction  oC  tho  j^rand  Jury  or  other  body  (whicli  nnist 
hnvo  such  .jnri,^^diction).  S.  G^T  imposes  these  roqiiireinonfs. 

It  also  roiiniros  that  such  probable  violation  ol:  law  uuist  involve  an  imminent 
dan;;or  of  forei^M  a,i;;^rcssion,  espionage  or  throat  lo  linniaii  life  wliiuh  cannot  be 
prevented  witliunt  the  disclosnrc.  This  limits  tho  areas  of  information  in  which 
disci osnre  can  lie  conipclk  '1,  reducing  the  dotorronfclToct  on  pot:ential  infurinants. 
By  contrast,  exceptions  which  rcqnired  u  reported  to  dist^loj^e  any  information  of 
wiiich  he  had  personal  knowledge,  or  any  admission  of  i\  crime  n^ade  to  huiv,  wovild 
opeii  tlic  door  so  wide,  that  the  Mow  of  iiiformution  would  inevitably  be  choked 
off.  Nor  should  anv  loose  exception  be  allowed  i:>  libel  suits.  xVs  the  Cnnvi  of  Ap- 
peals ompiiasi-zcd  in  OcrvantCH  v.  TlmCy  Inc.  amlWaWij  404  F.  2d  OSo  (Sth  Cir. 
1072)  the  compidsory  disclosure  of  conndeutial  sources  in  a  libel  suit  may  eon- 
stiUitc  the  very  form  of  harrassment  of  tho  press  which  :Mr.  Jnstice  I'owoll 
slated,  in  CaldicolL  was  barred  by  the  lirst  amenamcnt  (]).  DOn).  :i[oreover,  the 
Court  ruled  that  compnlsovy  disclosure  was  not  necessary  to  enable  the  plain- 
tiff to  prove  Uuowiug  falsity  or  reckless  disvogard  of  the  truth/It  should  also  be 
rcuieuibcrca  that  civil  libol  suits  and  their  pre-trial  cxauiinatious  can  be,  and 
havc'ljccn,  omi)loyed  for  tile  primary  pmi^ose  of  forcing  the  disclosure  of  uonfi- 
doutial  informants  whose  information  is  embarrassing  to  a  powerfnl  plaintiff. 
Tlie  Cervantes  opinion  indicates  that  otlier  metliods  caii  deal  witli  tho  problems 
of  proof  nuder  the  New  York  Times  rule,  and  that  libel  snits  should  not  be  al- 
lowed to  serve-  as  a  weapon  for  compelling  disclosure  of  sources  or  information. 

The  third  eondition  prescribed  in  S.  637Js  also  essential — the  government  must 
:dso  prove,  by  clear  and  convincing  evidence,  that  the  iuforiuation  cannot  be* ob- 
tained by  alternative  means.  As  Mr.  Justice  Stewart  pniphasizcd.  it  would  be  a 
futile  sacriliue  of  freedom  of  counnnuicatiou  if  a- grand  .jury  or  legislative  coni- 
mittec  or  other  arm  of  govermnent  could  compel  a  writer  to  disclose  sources  or 
inforniaf;ion,  when  the  same  information  could  be  obtained  l.)y  other  means.  This 
i.s  particularly  so  in  the  case  of  grand  juries  and  legislative  committees  which 
are  not  bound* by.  tight  rules  of  evidence,  and  have  other  sources  for  such  informa- 
tion. 

Wci .believe  it  is  essential  that  all  of  the  coiulitions  of  S.  037  be  incorporated  iip 
a  safeguard  statute;  in  coud)iuatiou,  they  can  limit  the  chilling  effect  of  a  qmili- 
fiod  privilege  on  the  free  flow  of  information.  We  also  believe  it  is  imperative 
that  the  protection  of  the  statute  ai>piy  to  all  information  gathered,  received  or 
l)n;parcd  by  media  of  communicatioh  which  has  not  been  published,  and  to 
sources  of  .inch  information— as  S.  G37  provides.  Attempts  to  qualify  the  types 
of  information  ]n-otected  by  such  subjective  tests  as  "coiifldenthility"  ^vould 
vitiate  the  protection. 

Finally,  we  urge  that  "whether  Congress  adopt  an  absolute  safeguard  or 
$.  037,  tiie  protection  of  the  statute  should  apply  to  authors  of  books.  Without 
.such  protection,  much  valuable  investigative  writing  and  reporting  would  be 
.severely  handicapped;  and  the  public  would  lose  the  benefit  of  the  thorough 
and  ind^iulent  investigation  of  vital  and  controversial  social  probleius  which 
authors  of  books  have  conducted. 

♦       *       *  • 
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The  Authors  Lkaiu  k  of  America,  I.nc, 

January  I  I,  JU7J. 

To:  IIoiifRubort  W.  Knstc»nu)t»ler,  Chainnnn,  SuUconiinittee  No.  3,  ConnnlttiM' 

on  the  JiKlIoinry 
From  :  Invin  Kiirv- 

Re:  Autliority  at  CtnijLci-ess  to  Ennet  Free-riow  ot*  Iiirc>rniati<m  Le^'islation  Pre- 
venting {States  from  Coniiiellhig  Disclosure  ot  C'onlldcnlinl.  Sources  or 
Jntorumtiou 

.  1.  The  Authors:  League  and  other  orjcnnlzations  have  urged  the  SuheounuUtee 
tt)  rej)(>rt.  to  the  (.'on^iress  lejg'islatiou  whii.'h  would  protect  journalists  and  uuthoi*s 
against  couipusion  by  Fe<leral  or  State  authorities  to  disclose  confidential  sonm-.s 
or  unpublished  lui'onnation. 

The  question  has  been  raised:  does  Congress  have  the  authority  to  adopt  free- 
flow of  information  legislation  which  would  apply  to  state  action. 

2.  We  re«i)ectfully  submit  that  Congress  has  the  Constitutional  |)ower  to 
enact  legislation  protecting  writers  and  publishers  against  state  compulsion  tr» 
disclose  confidential  sources  or  information  and  against  punitive  action  by  the 
states  for  refusal  to  make  sueli  disclosures.  We  believe  Congress  has  the  author- 
ity to  grant  such  protection  under  the  Commerce  Clause  of  the  Constitution ; 
and  that  it  also  has  the  power  under  the  first  and  fourteenth  amcnduieuts. 
AutUoritieii  for  this  view  are  discussed  below. 

3.  This  memorandum  is  addressed  only  to  the  question  of  Congressional  autlior- 
ity to  legislate  protection  against  state  action  in  this  area.  The  reasons  why 
Congress  should  enact  such  protection  are  the  same  as  those  which  require  that 
Congress  establish  safeguards  against  compulsory  d!sclo.sure  by  Federal  authon- 
ties.  These  are  discussed  In  our  statement  and  testimony  to  the  Committee  on 
September  27,  1072.  The  gathering  and  dissemination  of  news  and  information 
are  interstate  activities,  and  serve  a  national  audience.  Compulsory  disclosure, 
by  state  anthoWty,  will  dry  up  sources  of  information  on  matters  of  national 
interest,  prevent  the  gathering  of  information  for  news  stories,  articles  and 
books  which  are  distiibuted  In  interstate  commerce  and  deny  citizens  through- 
out the  nation  the  right  to  be  Informed  about  events  that  conceni  them. 

THE  COMMERCE  CLAUSE 

As  the  Supreme  Court  has  emphasized,  "the  power  of  Congress  over  the  in- 
^truinentallties  of  interstate  commerce  is  plenary.  Congress  can  prohibit  conduct 
which  would  be  lawful  under  .state  law.  (Cleveland  v.  U.S.,  329  U.S.  14,  19). 

And  Congi'ess  can  prevent  the  states  from  punishing  conduct  which  they  have 
the  constitutional  authority  to  make  illegal.  In  Railxcay  Employee  Department  v. 
JTavaimt  351  U.S.  225,  the  Court  rules  that  states  had  the  autnority  to  adopt 
light  to  W'Ork  laws  and  to  make  the  union  shop  illegal.  However,  the  Court  held, 
the  states  could  not  enforce  these  laws  against  employees  subject  to  the  Railway 
Labor  Act.  The  Court  noted  that  in  the  exercise  of  its  power  to  protect  interstate 
commerce  under  Article  I,  Section  8,  the  Congress  could  authorize  and  protect 
conduct  which  states  had  prohibited  by  otherwise  valid  legislation. 

In  ncina  v.  United  States,  304  U.S.  507,  the  Court  held  that  Congress  had 
tlie  authority  under  the  Commerce  Clausp  to  grant  immunity  from  state  prosecu- 
tion, under  state  narcotics  .statutes.  In  JSefna,  the  Petiticner  argued  that  tlie  Com- 
merce Clause  did  not  give  Congress  the  power  to  prevent  state  prosecutions.  The 
Court  rejected  this  argument,  saying : 

"Congress  may  legislate  immunity  restricting  the  exercise  of  jstate  power  to  the 
extent  necessary  and  proper  for  the  more  efiCeetlve  exercise  of  a  granted  pow^er, 
and  disinctions  l»ased  upon  the  particular  granted  power  concerned  have  no 
suyiport  in  the  Constitution.  See  B^-own  v.  Wolfcer,  101  U.S.  591,  in  which, the  Court 
upheld  a  federal  immunity  statute  passed  in  the  name  of  the  Commerce  Clause  and 
constniod  that  statute  to- apply  to  state  prosecutions."  (364  U.S.  at  511) 

We  .submit  that  the  Commerce  Clause  gives  Congress  the  same  authority  to 
grant  writers  and  publishers  immunity  agains.t  state  prosecution  or  punishment 
for  refusing  to  disclose  confidential  sources  or-infonnatlon,  in  order  to  protect 
the  activities  in  interstate  commerce  of  gathering  and  disseminating  news  and 
information. 

In  Associated  Presn  v.  Labor  Board,  301  U.S.  103,  the  Court  held  that  the 
gathering  and  dissemination  of  news  are  activities  in  interstate  commerce  and 
"involve  the  constant  use  of  channels  of  Interstate  and  Foreign  commerce"  and 
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that  the  Congiess  can  adopt  appropriate  statutes  *'foi-  the  pwtectlon  aiul  ailvauce- 
jiiuiit,  iiud  for  the  insurance  of  the  safety  of,  such  commerce."  For  the  reasons 
indicated  abtvif  (Par,  3)  compulsory  disclosure  of  confidential  sources  and  in- 
iViriJiation  ^vouUl  resnict  tJie  esstMithil  interstate  airtlvities  of  gathcrini;  and  dis- 
seuunating  news  and  information. 

THE  FIRST  ATs'D  FOURTEENTH  AMEIVDMSNTS 

In  HranzhvLvg  v.  JiaycSf  both  the  majority  and  minority  ophiious  agreed  that 
news  j^athering  was  protected  by  th«  lirst  aniendinent  (see  JSHp  Op.  p.  15).  The 
opinions  parted  company  \)\\  tiie  issue  of  whether  coniinilsory  disclo'suro  violated 
that  protection.  In  Edicarda  v.  ^^o«^/^  Carolina^  372  U.S.  the  Court  emphasized, 
as  it  had  many  times  before  (see  p.  235) :  ''It  has  long  been  established  that  these 
first  amendment  free<h)ais  are  protected  by  the  fourteenth  from  invasion  by 
the  states." 

Section  5  of  the  fourteenth  amendment  givts  C(mgress  the  "power  to  en- 
force, by  approjiriate  legislation,  the  provisions  of  this  article."  As  the  Supremo 
Court  pointe<l  out  in  Kaizcnhav.h  v.  Morgaiu  384  U.S.  <i41,  Section  5  gave  Con- 
gress power  to  do  more  than  merely  "abrogate  (e)  only  those  state  laws  that  the 
judicial  branch  was  prepared  to  adjudge  unconstitutional"  (p.  (H'9).  And  the 
Court  pointed  out  that  Congress  could  prohibit  state  conduct  which  the  Supreme 
Court  might  not  declare  a  violation  of  the  fourteenth  amendment,  if  such  legis- 
lation was  appropriate  to  carry  out  the  provisions  of  the  amendment,  liere, 
we  snl>mit,  there  is  ample  evidence  to  justify  the  conclusion  by  Congress  that 
cojMpulsory  disclosure  by  state  authorities^  will  lead  in  many  instances  to  inva- 
sions of  first  and  fourteenth  amendment  freedoms  to  gather  and  publish  informa- 
tion, even  though  disclosure  per  se  may  not  be  a  violation ;  and  therefore  Con- 
gress may,  under  the  fourteenth  amendment  apply  prohibitions  against  com- 
pulsory disclosure  to  the  states.^ 

Moreover,  5  Justices — Justice  Powell  and  the  four  dissenters — agree  that  there 
will  be  circumstances  in  which  compulsory  disclosure  would  infringe  "legitimate 
first  amendment  interests  (which,  require  protection".  (Justice  PowelK  Slip  Op. 
pp.  2-3).  Therefore,  to  protect  tliese  legitimate  first  amendment  interests,  recog- 
m'Aed  by  a  majority  of  the  Court,  the  Congress  may,  in  the  exercise  of  its  power 
under  the  fourteenth  amendment,  prohibit  all  compulsory  disclosure  by  the 
states. 

We  submit  that  while  Congress  could  take  no  action  to  diminish  first  amend- 
meat  freedoms,  it  has  the  power  to  give  them  a  greater  and  nmi*e  ett'ective  de- 
gree of  protection  than  the  Court  may  be  prepared  to  allow  at  any  given  time ;  a 
power  granted  by  Sec.  5  of  tlie fourteenth  amendment. 

And  the  Court  has  recognized  that  the  Congress  may  act  affirmatively  to  im- 
plement first  amendment  freedoms:  lu  Ued  Lion  Broadcast ln(/  Co.  v.  yCCf  3J)5 
U.S.  307,  the  Court  said  that  because  the  regulations  in  question  were  author- 
ized by  (iongress  and  because  tliey  "enliance  rather  than  abridge  the  freetloms  of 
speech  and  pi*ess  protected  by  the  first  amendment,  we  hold  them  valid  and 
constitutional  . .  (p.  375).  See  also,  Rotvan  y.  Post  Office  397  U.S.  728  where 
the  Court  ruled  that  Congress  had  the  power  to  protect  "the  very  basic  right 
to  be  free  from  sights,  sounds  and  tangible  matter  we  do  not  want  .  .  — <i 
right  which  some  .Justices  believe  secured  by  the  first  amendment,  and  other 
by  various  provisions  of  the  Bill  of  Rights. 

We  respectfully  submit  that  the  Fi*ee-Flow  of  Infonnation  Act  passe<l  hy  the 
Congress  could  prohibit  compulsory  disclosiu'e  by  the  states  as  well  as  the  Fed- 
eral Government;  and  that  such  a  prohibition  could  specifically  recognize  the 
right  of  states  to  give  an  eveix  greater  degree  of  protection  against  compulsory 
disclosure  than  that  granted  by  Congress,  if  Congress  does  not  give  complete 
protection. 


STATE^fENT  OP  HON.  EdWARD  I.  KoCII,  A  REParSKNTATIVE  IX  CoNOUESS  FaOXt  TIIR 

18th  District  roa  the  State  of  New  Yohk 

Mr.  Chairman  and  members  of  the  committee,  I  appreciate  the  opportunity  of 
testifying  with  respect  to  the  bill  I  have  cosponsored,  H.R.  1263,  and  the  over- 
riding need  that  I  believe  exists  for  its  passage. 

In  January  1971,  I  Introduced  PI.R.  837  because  of  my  conclusion  that  it  would 
he  well  to  clarify  the  bounds  of  the  rights  of  journalists  to  protefct  tlieir  confi- 
dential sources  and  infornmtion.  Over  two  years  have  passed  and,  I  regret  to 
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any,  what  is  now  iimlod  U  not  darifietitiuii  but  viudicatiou  uf  the  wre  lirst 
imieiuhiMMit  viihjos  at  stuko. 

fcihu'e  1  introduced  HJl.  b37,  tlie  Supreme  Court,  in  its  5-4  ruling  in  the  Caid- 
well  case,  significiintly  limited  the  ability  of  tlic  press  to  gather  hifonnati(»n 
and  thus  of  the  ijuiillc  to  receive  inCoruiatiou.  The  Caldwvll  ruling  itself  followed 
a  iK'riod  in  which  a  Jjtr/?e  luuuuut  of  subixKnius  were  served  ui)Oii  the  iiu»d fa- 
over  120  ui)Oii  two  networlw  alone  in  a  time  period  of  les«  thiui  two  years.  Vuld- 
wall  has  been  followed  by  the  jailing  of  some  newsmen  aiul  the  threat  of  jailinf,' 
to  all  who  believe  tliey  musu  protect  the  source  and  nature  of  confidential  in- 
fonnatiou  obtained  by  tlieai.  All  this  has  occurred  under  an  Aduiinistralion 
whose  public  and  private  attitude  toward  thp  press  has  vacilhited  between  simple 
distaste  and  venomous  distrust.  It  is  almidy  past  time,  I  believe,  for  congres- 
sional action  to  hisnre  that  the  channels  of  com unnii cation  of  inforuiation  to 
the  public  are  not  danuied. 

The  bill  I  ialroduced  three  years  ago  was  a  "(lualitied"  one  and  the  bill  I  aui 
now  cospousoi-ing,  Il.Ii.  VJ.y>A,  is  an  "absolute"  one.  Tlie  reason  for  my  change  is 
the  change  around  us:  an  Adiiiinistratlou  f^eemingly  committed. to  preventing  the 
press  from  perforuiing  Its  first  amendment  functions  (as  well  demonstrated  in 
the  Pentiigon  Papers  case;  ;  and  courts  which  are  im willing  to  read  qualilied 
bills  as  if  any  protection  were  intended  and  wldch  seem  unwilling  to  read  even 
supposedly  *'absolute'^  bills  as  if  any  protection  had  been  given.  This  Adniinis< 
tration's  conduct  in  the  Pentagon  Pai)ers  case  is  itself  an  object  lesson  that 
qualificatlous  in  "newsmen's  privilege"  legislation  relating  to  ''national  security" 
opens  a  Pandora's  Hox  which  may  then  be  iuuKJSsible  to  close. 

As  for  the  courts,  two  decisions  in  my  native  state  of  New  York  rendered  last 
Friday  (February  23)  are  iMustrative.  In  one,  the  Appellate  Division  ui)held  the 
ordering  of  rei)ortei*s  who  visited  Attica  Pxisou — as  reiwrters — to  testify  as  to 
what  they  saw  while  serving  in  the  reportorial  capacity,  'This  was  ordered  de- 
spite the  fact  that  police  would  not  liave  been  permitted  to  enter  by  the  prison- 
ers and  that  once  reporters  are  thought  of  as  ad -hoc  police  agents,  such  stori(^s 
will  be  subse<iuent  unavailable  to  the  public.  It  was  also  ordered  despite  the 
fact  that  we  have  in  New  York  what  is  thought  of  as  an  "absolute'^  privilege 
statute.  This  demonstrates  the  nr^ri  for  the  Congress  in  passing  a  l)ill  to  clarify 
our  intent  |that  the  "i>rlvilege"  be  arerpreted  in  its  broadest  terms.  There  must 
he  no  mistake  about  our  intent  that  a  reporter  will  not  be  forced  to  testier  against 
his  will  on  an  event  he  witnessed  in  the  course  of  gathering  information  for  a 
story r  to  turn  over  unpublished  working  notes,  nor  to  reveal  confidential  sources 
of  information. 

In  the  other  case,  a  magazine  was  forced  to  give  np  its  reportorial  work- 
product,  its  drafts  of  nmnuscripts  of  a  later  published  article  with  respect  to 
what  is  now  the  trial  of  H,  Rap  Brown  for  armed  robbery.  In  this  case  It  was  the 
defense  that  i^uested  the  information.  My  own  feeling  is  that  the  principle  of 
newsmen's  privilege  must  be  respected  in  cases  in  which  the  defense  is  seeking 
the  disclosure  of  confidential  information,  as  well  as  the  prosecution. 

I  appreciate  the  fact  that  in  both  these  cases  the  argument  can  be  made  that 
the  'public  should  be  told  everything  the  reporters  saw  and  knew,  both  nbrmt 
Attica  and  the  holdup  allegedly  committed  by  Brown.  But  to  require  reporters  so 
to  testify  is  nec^^ssarily  and  inevitably  to  impede  their  ability  to  gather  news 
in  all  c.-ises — and  hence  that  of  the  public  to  receive  it. 

In  other  cases,  qualified  statutes  have  been  i-ead  so  narrowly  that  former 
journalists  sncli  as  William  Farr  have  been  hold  not  entitled  to  their  protection 
and  journalist  Peter  Bridge  of  a  defiuict  newspaper,  similarly  held  unpro- 
tected. These  are  more  illustrations  of  the  manner  in  which  the  courts  have 
interpreted  tbe  statxites  now  in  existence  at  the  state  level. 

The  number  of  subpoenas  ordering  newsmen  to  disclose  confidential  infor- 
mation has  increased  at  an  alarming  rate  in  the  past  year  making  all  the  more 
urgent  the  need  for  congressional  action.  Just  tills  week  a  publisher,  editor  and 
10  reporters  were  ordered  to  turn  over  to  President  Nixon's  re-election  commit- 
tee all  their  notes,  tapes  and  other  private  material  relating  to  news  articles  on 
tlie  bugging  of  the  Democratic  National  Committee  headquarters  in  June,  The 
argument  by  the  Republicans'  lawyer  that  his  client  is  not  asking  for  *'eonfi- 
dential  sources"  but  rather  "information  they  secured  in  interviews,"  is  siie- 
cious,  The  confidentiality  of  worlcing  notes  is  equally  important  as  the  names  of 
confidential  sources.  Furthermore,  if  the  subi>oenas  are  broad  enough,  covenng 
both  private  and  public  conversations,  they  will  effectively  lead  to  the  identifica- 
tion of  the  sources. 
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In  closliiR  I  sliouW  iioti*  fhat  t  am  .loiiiiuK  in  iiitroiliu-iuK  Consrossman  WalUitj's 
bill,  il.R.  to  oxtoiifl  tho  prlvllosro  to  thp  srntr  lovol.  Thr  Iniiirr.nirv  of  fUe  bill 
is  also  tifflitcr  in  oxprcssin^j  tlio  iiilpiit  of  ffmiri'^'ss-  flinf  flio  !n\v  wIumi  passed  be 
in'oadly  iniorijretcd.  Tlio  hill  states  tliat : 

"Xo  porson  shall  ha  roqiiiivd  1o  dis-clnso  in  any  Fmlrral  or  Statr  pn icoi^rttng — 
"(1)  tiio  source  {»f  any  i)iil>lislnMl  or  imiaiMi-lifKl  infonnafi<»n  ftlvt.-iined  in 
the  pitliorinj:,  rneoivinjr  oi*  procc^sin?;  of  iiirnrnuitiou  for  tiuv  imUium  of 
ci^niiiiniilration  to  tlio  pablk-,  or 

any  •iinpiiI)lislioil  infoniiation  ohtniniMl  or  in't^jinn^l  in  q:nt]i»Tin??,  rr- 
eoivinff  or  processing  of  inforniaMon  for  any  ou'dinni  of  ooinniuiii<':Ulon  <o 
Ilin  i>nl>lic," 

ir.R.  21ST  avoids  any  possible  disunalifiojHion  if  \ho  jiorson  Is  a  ••Ir^rtiior  re- 
jmrtt'i**'  or  tlio  iJnljMcation  wns  a  (l(»fimrt  one  Ti  also  avftlds  a  narrow  inu»nnv(a- 
ti<ui  of  *'nf\vsnjan'*  or  "fonf](U«nfiality'*  to  \vlii<*li  stujic  of  n:o  earlier  iiills  jind 
state  statnt.es  luivo  I>eon  snl>joctod. 

It  is  tinio  to  oxtc»nd  a  I>roa(lt  fMironiiiassIng;  proJoff  ion  to  nonsmcii.  This  Is  Tiot 
for  tlioir  priviito  or  pcrsr>n5il  heiiefit.  It  is  a  proU'i*ti<PM  for  all  of  us.  T  1m  liovo  — jiml 
I  Iielieve  it  is  tUo  essoncc  of  the  first  an^ondniont — Hint  t]\p.  Nation  would  flo 
liPttt'r  to  2»ro(ocL  iTpoiiors  tJian  to  prolcc-t  tliosi*  wljo  wonlil  save  ns  fn>m  them. 


Statf.mknt  uv  Kt.mi':ii  W.  LowKit,  l*RK?;n>i;xT.  ABt'  News.  Kkhuuary  30Tfi 

Alio  nv.ifos  til  is  (Nniirrt'ss  to  enact  a  ncwstnoii's  priviltv^o  liill  to  provide  that 
newsmen  and  news  media  may  not  he  ecnnpfUod  in  luiy  fiHleral  iM-  state  .indicial, 
lefrislatlve,  exeontive  av  administrative  proLH»edinf:  ta  di.sch>Ke  any  nnimhlislK'd 
infomation  or  the  source  of  any  iaformatinn.  pnlfllshed  or  nufiuliIishHl,  .ii;irhere<T 
in  tlie  coni'se  of  invfistigntinsr,  iireparin^r  and  report  in;;:,  the  news.  The  privih'i^e 
should  extend  to  notes,  photo^jri*jiphs,  iilin,  tapes  iind  information  iii  nay  form 
whiclv  the  newsnnni  <»r  news  inedinm  has  not  \  ohintarily  ]nad(^'pni»Iic. 

Last  Octoljer,  AliC  .snl)mltted  a  stateinent  to  House  .Tndieiary  Snlieonunittee 
No.  H  .snpportlnf,'  enactment  of  a  <inalilied  uewsiaen's  priv-ilejere  hill  in  the  heUef 
that  qualified  pnvtle.a:e  would  sufiiee  to  aeeoinplish  The  goal  of  proteetlns:  the  free 
flow  of  information  to  the  public.  In  liplit  of  developments  sinee  rliar  time,  we 
have  now  come  to  the  view  that  absolute  j)rEvileire  is  rerpiired  to  aeeoinplish  thifi 
end,  and  we  advocate  a  i>reenii>tive  statute  whidi  would  ex7)ress  the  sense  of 
Congress  that  preserving  first  amendment  values  warrants  national  priority 

The  news  media  have  faeed  th]*eat-s  to  freedom  of  the  pre.ss  in  tlie  past,  and 
have  wdthstood  these  attacks  without  recourfje  to  national  legislation.  We  have 
been  RU.stained  by  powerful  first  amendment  traditions,  supported  by  5?npreme 
Court 'decisions  wlileh  have  reeogniml  that  our  demceratie  system  depends  upon 
free  and  open  channels  of  communication.  The  CuldwrU  decision  ol mn«t*d  that, 
and  wliat  has  ensued  since  Oal dwell  has  turned  threat  into  reality. 

Sources  are  beginning  to  dry  up  and  rejiorters  are  eensonng  themselves.  From 
the  field,  journalists  repoi-t  that  once-cooperative  confidential  sources,  aware  of 
the  CffMicell  decision,  are  hacking  off  for  fear  of  exposure.  There  is  little  disfnitc 
that  jonvnalists  rely  heavily  on  confidential  soni-ces.  Often,  sources  risk  their 
.iobs»  their  stains,  perhaps  even  their  lives,  if  their  identity  is  revealed.  Increase 
the  risk  to  confidential  soni-ces  and  yon  decreuse  the  number  of  sources. 

Tncidentidly,  newsmen  as  a  group  have  no  predilcctioa  for  nmrtyrdoni.  Like 
uiost  Aniericans,  newsmen  want  to  do  tlu'ir  jobs  and  he  left  aloup.  This  ohstu'va- 
tion  lends  cre<lence  to  distuHung  reports  T  have  read  recently  that  journal Ists 
are  avoiding  being  present  during  activities  the  govermneat  might  want  to  inves- 
tigate. Otlier  new.smeu  report  that  tliey  have  destroyed  background  notes  and 
tapos  they  might  have  used  in  future  stoiies.  Tliis  may  not  be  censorship  as 
strl<:tly  defined,  but  the  result  is  identical.  The  imhlic  is  denied  information  it 
would  otherwise  have. 

Tt  Is  essential  tlmt  we  remind  ourselves  that  the  infm*ination  the  press  digs  up 
which  causes  controvei-sy  is  not  trivial  fan  maga'^ine  gossip  about  ce5(»i»rities* 
private  lives.  Tt  i.s  the  much  less  glamorous  but  in  a  eh  more  significant  iiiforni<a- 
tion  about  corruption,  waste  and  inefiieiency  In  govoriunent.  and  in  unions,  cor- 
porations, charities  and  other  institutions  that  wield  intluence  over  our  lives. 

It  is  equally  essential  io  nnterate  that  we  in  rlie  news  profession  dojiot  fancy 
ourselves  a  privileged  class  cut i lied  to  immunity  as  a  matter  of  personal  right. 
"We  view  newsmen's  privilege  as  necessary  to  the  clfeetive  exercise  of  our  re- 
.sponslhility  to  the  public.  TlJcpulWie  responsiI)l!ity  of  the  press  was  Iniilt  iJito  our 
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system  by  llic  Kouiulinpf  Fsithm  as  snfci^nnra  ii^aiiist  flie  abuse  of  governiiioiit 
rtutUority.  Tlinfc  I'esponsihilil.v  Ims  i?ro\vii  as  our  t^niifiy  and  governinoiif  have 
ex'lMinded  and  the  individuars  sphere  of  i>ersonal  infornnitiim  has  diininislied. 

Since  Cahlwclh  that  responsibility  lias  become  luixardous.  The  number  of  snli- 
poenas  for  rei>orters'  testimony  has  increased,  primarily  on  state  and  local  levels. 
State  judges  in  construing  state  "shield"  statutes  have  placed  extruordinnrily 
narii>\v  iaiterpretations  on  the  privilege  and  ruled  it  not  applicable  in  important 
cases. 

In  retrospect,  what,  has  ficrurred  since  Cahhrcll  is  not  surprising.  If  a  newsiiuin 
breaks  a  story  about  misdeeds  in  government,  lie  is  the  most  convenient  sliort-e?it: 
to  more  information.  Rather  than  condnet  its  own  investigation,  which  takes 
time,  nmiiey  and  plain  hard  \v<n'k.  the  authorities  demand  that  the  nGu-sinau  turn 
over  his  work  product.  Whut  is  most  disturljing  is  the  instance  where  the  news- 
man's iuforniation  is  sought  not  to  identify  the  wnmgdoer  but  to  identify  the 
.Koiirce  that  caused  embnrraKsmeut  to  the  government.  The  practical  fact  is  that 
the  government  doesn't  need  the  new.sjjian's  information  f<;r  successful  prosecri- 
tiou.  No  newsman  or  news  organization  can  iiiatc]i  the  panoply  of  power  and 
resources  the  govermueut  can  bring  to.  bear  cm  an  investigation  when  it  wants  to. 

It  is  also  not  siiri>dsing  that  state  judges  liavc  tended  to  find  loopholes  in  state 
"shield"  laws.  'The  judge  is  duty-bound  to  summon  all  pertinent  witr  ^sses  and 
available  data.  He  is  bound  to  be  harsh  in  evaUiat lug  any  privilege  Avhich  ap- 
pears to  interfere  with  that  pro(-cs.s.  His  perspective  is  necessarily  sJiort-term — 
ivsolving  the  case  at  hand.  lie  dot*  not  generally  give  appropriate  coiisideraMon 
t(»  the  larger,  societal  questions  raised  by  compelling  disoIoHure.  That  is  a  ji>b 
C\>ngress  ninst  do. 

The  climate  of  pi-essure  on  newsmen  since  CuUlwcll  tln-outens  to  nflPect  our 
ability  to  function  effectively  .even  where  no  strict  pledge  of  confidentiality  is  at 
i.ssne.  Tlie  spf'ctaele  of  newsmen  testifying  before  grand  juries  and  iuvestigjitive 
bodies  identities  the  news  media  in  the  public  mind  as  an  investigative  arm  of 
goveriimeiit.  People  who  talk  to  reiiortei*s  and  who  allow  thein.seh'cs  to  he  /ihiu^I 
will  become  more  cautious  if  they  peiveive  reporters  as  police  accessories.  Ijiues 
of  emiimunicatiou  between  the  pre.ss  and  tlie  disaffected  groups  in  our  society, 
wliicli  are  difficult  euougli  to  ma  in  tain  because  of  mistnist  of  the  estaWi.shinent. 
will  become  more  diiRcnlt.  Tlie  jiress  will  face  new  olxstacles  in  digging  behind 
(jfflcial  handouts  and  press  releases.  There  will  be  a  lot  the  public  will  never 
know.  Tlie  free  flow  of  information,  which  is  the  fomulatiou  of  intelligent  self- 
government  will  be  less  free. 

Ill  coiiclusiou,  ABC  urges  this  Cougi-ess  to  act  now  to  aitord  newsmen  and  the 
news  media  ab.solute  privilege  against  compulsory  disclosure  of  iiifonuatinn  and 
sources  in  any  federal  or  state  forum.  We  believe  this  approach  is  necressary  to 
preserve  the  publics  right  to  a  free  flow  of  infonlintion,  and  we  will  support  any 
bill  which  in  our  judgment  achieves  this  objective. 


{^TATKSIKXT  OF  11  OX.  GkOJUU?  ^IcOOVEUN,  U.S.  Sl'^XATOU  FliOM  SOUTU  DAKOTA, 

Feukuarv  27, 

Mr.  Chairman,  I  found  it  particularly  appropriate  that  the  Goveraor  of  New 
York  last  week  urged  this  committee  to  r(?j>ort  out  a  strong  bill  protecting  the 
rights  of  newsmen.  For  it  was  his  colonial  prediH'essor  who.  even  befoi'e  the 
Founding  Fathers  wrote  the  Constitution,  inadvertently  established  the  Amer- 
ican priiici[)le  of  a  free  press  by  prosecuting  Peter  Zcnger. 

Zeuger's  succe.s.sful  defense  established  s\  principle  in  which  I  fii*nily  believe — 
tliat  the  press  has  essentially  an  adversary  role  toward  those  of  us  in  Govcrni»<*nt. 

Tliat  pviuciiile  has  served  us  well  from  tlie  time  at  George  ITT  through  Tea  Vol 
Pi^me  to  Watergate.  If  we  sacrifice  that  principle  now  in  a  time  of  increasing 
goveriniicntnl  secrecy  and  sophisticated  propaganda,  we  will  deprive  ourselves  of 
the  most  important  constitutional  check  against  what  Thomas  .Tcffersou  called 
•Miio  tyvaiuiy  of  government." 

The  Supreme  Court  has  now  held  that  the  freedom  of  Uie  press  does  not  include 
freedom  to- keep  sources  nud  unimblislied  material  confidential.  I  am  not  the 
constitutional  lawyer  tluit  you  are,  Mr.  Chainiiau.  I  cannot  com  men  t  fully  on 
the  legal  wisdom  of  that  decision;  but  its  practical  effect  is  all  too  obvious. 

If  a  reutagon  employee  knows  that  gross  misnmnagemeut  (or  perhaps  even 
dishonesty)  has  resulted  in  a  IdlHon  dollar  cost  overrun  will  he  now  give  this 
informajtiou  to  a  rejwrtcr?  Under  the  pretense  of  investigating  the  allegations, 
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llie  Kovcnimont  cnu  obtafn  the  employee's  name  niul  quietly  "promote"  liiiii  to  n 
U'.ss  sensitive  po.siti on  or  discover  that  his  services  are  no  longer  needed, 

I  i»ersonally  believe  that  the  excellent  expose  of  the  Watergate  affair  liy 
The  Washington  Post  and  other  papers  may  have  been  severely  hampered  hv 
the  government's  attempt  to  ferret  out  the  sources  of  the  Los  Angeles  Tivws, 
Pvrhaps  even  your  investigation  into  tlint  scandal  has  been  adversely  affected. 

The  iiroblem  will  not  he  solved  by  giving  newsmen  protection  against  the 
federal  government  alone. 

Our  country  was  recently  rocked  with  scandals  of  gi-nft  and  corruption  among 
politicians  in  New  Jersey  and  police  In  New  York  City,  The  New  York  Tiwen 
and  other  papers  aggrcs-sively  sought  out  the  stories  and  courageously  published 
riuMii.  l^nt  where  wouki  they  have  gotten  their  facts  had  their  sources  been  sub- 
jert  to  retaliation? 

Once  we  seal  the  months  of  newsmen  we  seal  the  lips  of  their  sources.  And 
if  our  citizen.s  are  deprived  of  the  facts,  how  will  they  learn  alwnt  misconduct  in 
sfovernnientV 

Those,  I  believe,  are  the  real  issues  for  your  consideration. 

1  believe  the  ftrst  amendment  was  intended  to  protect  a  free  and  respoiisilile 
press.  But  recent  court  actions  have  clouded  that  pun)ose.  Strong  legislative 
fiction  is  now  needed  to  protect  newsmen  and  their  sources, 

Xewsni'Mi  seldom  witness  crimes;  their  infonnation  is  generally  hearsay. 

The  initial  leads  published  stories  supply  can  be  fleshed  out  by  hard  and  care- 
ful investigation,  I  dotibt  prasecutors  claim  to  be  less  able  than  reporters, 

f  i>ersonally  agree  with  the  view  expressed  by  some,  including  Mr.  Ben  Bradlee 
of  The  WasUin(/ion  Post  that  the  legislation. yon  are  considering  may  ultimately 
prove  to  restrict  the  historic  rights  of  the  pi-ess. 

However,  I  understand  tlmt  the  risks  of  inaction  may  be  greater  tlian  those 
of  action.  Too  many  newsmen  have  already  been  jailed ;  too  many  soiu'ces  may 
already  Imv-e  dried  up. 

As  I  stated  earlier,  I  believe  the  legislation  you  report  out  should  reach  tlie 
states  as  well  as  the  federal  government  I  luiderstand  that  recent  Supreme 
Court  decisions  (such  as  South  Carolina  vs.  Katsenbach  and  Katsenhach  vs. 
Monnin)  make  it  clejir  that  Congress  has  the  right  to  do  this  under  Section  5  of 
the  14th  Amenduient. 

In  addition,  the  bill  nuist  be  clear  that  it  does  not  convey  the  right  for  anyone 
to  obtain  infonnation  from  the  press.  Rather,  the  bill  must  be  strictly  remedial— 
(lelining  tiiow?  areas  In  which  there  should  be  an  absolute  privilege  against  dis- 
closure and  prescribing  cai^ful  safeguards  in  other  areas. 

I  think  the  absolute  i)rivilege  should  extend  to : 
First,  all  legislative  inve.stigations,  and 
Second,  to  all  criminal  inve.stigations  and  prosecutions, 

I  understand  tlie  pressures  to  compel  a  newsnmn  to  reveal  information  that 
oonid  save  a  life  or  save  the  nation  from  grave  i)erll,  as  the  bills  before  you 
provide. 

However,  should  yon  adopt  that  proposal,  I  suggest  yon  limit  such  information 
to  be  used  to  save  and  not  to  prosecute.  Tiie  government  should  keep  the  infor- 
nmtlon  confidential.  The  fruit  of  the  poisonous  tree  doctrine  should  not  apply  to 
sudi  cases. 

We  should  prescribe  can^ful  judicial  procedures  to  insure  those  safegnanl.*:. 
In  national  se<;nrity  cases,  a  judge  should  determine  the  sensitivity  of  classified 
umtorlal  and  not  have  to  rely  on  the  government's  classification. 

There  are  two  areas  which  are  not  dealt  with  comprehensively  in  the  legif?- 
lotion  before  you  which  nmy  soon  be  before  the  Supreme  Court— the  potential 
conflict  between  the  first  amendment  and  the  due  process  chinse  as  well  as  the 
sixth  aniendment.  The  Sixth  Amendment  grants  a  criminal  defendant  the  right 
to  .suhpoima  witnesses  in  his  or  her  own  defense.  Cei*tainly  a  man  on  trial  for 
murder  is  entitled  to  any  exculpatory  information  a  newsman  may  have.  How- 
ever, we  should  adopt  a  procedure  whicli  insures  that  process  does  not  become 
a  fisliiug  expedition. 

A  .sitnilar  option  should  be  availaJ>le  to  newsmen  in  the  civil  suits  for  libel  or 
whatever  wlien  the  inquiry  turns  to  confidential  sources  or  unpublished  infer- 
nmtion.  Certainly  one  should  be  able  to  sue  for  a  vicious  liJiel ;  but  newsmen's 
rjo  1 1  rces  sh ouhi  not  1  m  need lessly  compronii sed  thereby . 

Tin?  jn'ocedures  used  in  the  recent  Watergate  trial  seem  sensible  to  me.  There 
tlio  judge  heard  testimony  in  secret  and  the  newsnmn  had  the  right  to  appeal 
his  adverse  decision  before  being  compelled  to  testify.  In  eacli  case  the  burden 
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.should  be  on  the  party  soeUi i/g  the  inforwiati on  to  prove  the  relevance  of  the 
iiiformaliou  sought  by  clear  and  convincing  evidence. 

Mr.  Chairnmn,  newsmen  have  historically  been  among  tlie  most  2>at'riotie  of 
An  tori  cans.  I  do  not  think  there  is  any  substantial  fear  that  they  will  cease\i> 
be  so.  If  the  press  has  information  the  national  interest  ix^quiros,  I  am  confident 
they  will  make  is  available.  Compulsory  procedures  are  not  needed  and  have 
proven  havjnful. 

Tile  American  press  is  gsenerall.v  recognized  as  being  tlie  best  in  the  world. 
I  ib>u't  tliink  Uieir  reputation  is  coincidental  to  the  freedom  they  have  enjoyed. 
IL'  W(»  talic  away  tliat  freedom,  we  will  all  of  \\s  lose  tlie  freedom  that  is  mnde 
possil)le  by  tlie  free  ilow  of  ideas  and  information. 


Sr.vTKMKNT  OF  EnWAKu  MiLT.ER, '  Call-Chronicle  New&papers,  Inc., 
Allentown,  Pa.,  February  13,  1973 

'l'hi«  is  a  joint  statement  by  the  Call-Clu-onicle  Newspapers,  Inc.,  and  Local  r} 9 
of  The  Newspaper  Ouild  before  the  Sennte  Judiciary  Subcommittee  on  Constitu- 
tional Rights,  the  Honorable  Sam  J.  Krvin,  Jr.  presiding,  on  Febniary  20,  3973, 

The  CalbChronicle  Newspapers,  Ina,  is  a  combination  of  three  general -circula- 
tion newspapers  (morning,  evening  and  Sunday)  with  a  combined  daily  circula- 
tion of  127,000  and  a  Sunday  circiilatlon  of  147,000.  Published  in  Ailentowii 
I'enjisylvania,  these  new.spai)ors  serve  nine  counties  in  eastern  Pennsylvasiia  and 
western  Now  Jersey  including  the  AUentown-Bethlehem-Easton  metropolitnn 
area,  third  largest  iu  PennsylvaJiia. 

Local  49  of  The  Newspaper  Guild  Is  a  professional  organization  representing 
some  325  employes  of  the  Call-Chronicle  Newspapers,  Inc. 

The  Newspaper  and  the  Gnild  wish  jointly  to  express  to  Congress  our  appre- 
hension over  a  recent  trend  by  public  officials  at  all  levels  of  government  to 
annex  the  press  as  an  agent  of  their  public  policies. 

We  And  chilling  confirmation  of  our  Wew  in  the  minority  opinion  on  the  Cald- 
tvcU  decision  liauded  down- last  year  by  the  Supreme  Court.  Speakinig  for  tliree 
of  the  four  dissenters,  Justice  Potter  Stewart  warned  that  the  Caldwell  decision 
"invites  state  and.  federal  authorities  to  undermine  the  historic  independence  of 
the  press  by  attempting  to  annex  the  journalistic  profession  as  an  investigative 
arm  of  Government" 

We  believe  tins  trend  denies  the  unique  and  precious  role  of  the  press  in  our 
American  form  of  democnitic  government.  Our  Con.stitution  created  a  position 
for  tlje  press  as  one  of  the  so-called  checks  and  balances  in  American  government. 
By  assuring  freedom  of  the  press,  the  Constitution  affirmed  the  abj?olute  autonomv 
of  the  "fourth  estate." 

The  underlying  philosophy  of  that  Constitutional  guarantee,  we  believe',  is 
that  a  freely  informed  citizenry  is  necessary  to  make  democracy  work  \vell,  and 
that  there  is  virtually  no  hope  for  an  untrammeled  flow  of  information  to  the 
public  if  the  media  are  constantly  under  the  sword  of  government  Intervention. 

But  we  believe  the  recent  trend  toward  annexation  is  raising  that  very  swofd 
above  our  heads. 

The  most  insidious  manifestation  of  that  trend  is  the  growing  willingness  of 
investigators  and  law-enforcement  officials  to  subpoena  newsmen  in  efforts  to 
prosecute  their  cases,  some  of  wliich  would  not  exist  were  it  not  for  the  prior  and 
independent  efforts  of  enterprising  newsmen. 

We  believe  it  is  now  the  clear  duty  of  the  Congress  to  put  nn  end  to  tiie  ability 
of  i)i'osecntors  to  annex  the  newsroom  to  the  attorney  generars  office. 

We  urge  Congress  to  enact  unconditional  privileges  for  newsmen  that  will 
sliield  them,  under  any  circumstances,  from  being  pressed  into  service  as  a 
surrogate  government  investigator. 

We  defer  to  Congress*  wisdom  to  formulate  the  exact  language  and  legal  con. 
St  ruction  of  such  a  measure.  But  \Ye  certainly  urge  Congress  to  eschew  condi- 
fional  measures,  especially  those  that  would  permit  forced  disclosure  when  tlie 
infornjation  cannot  bo  secured  elsewhere.  Such  conditional  bills,  we  feel,  are  not 
at  all  in  keeping  with  the  spirit  of  what  needs  to  be  done  and  they  might  even 
encourage  the  abuses  we  seek  to  iireclnde  by  specifying  conditions  under  which  a 
government  prosecutor  may  legally  annex  the  newsroom. 

There  are  critics  of  newsmen's  privileges  who  question  whether  journali.st.s 
.should  be  accorded  special  rights  tliat  the  geneml  public  does  not  enjoy. 
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Oui*  reply  is  that  sucli  protection,  when  accorded  to  a  newsman  acting  In  his 
professional  capacity,  Is  unquestionably  necessary  to  maintain  the  confidence  of 
reluctant  sources,  and  so  the  flow  of  otherwise  unobtainable  material  to  the 
public.  The  fact  is  that  newsmen  in  this  country  bear  Constitutional  respon- 
sibilities that  are  quite  different  from  those  borne  by  the  general  public,  and  we 
feel  that  a  commensurate  differential  in  Constitutional  rights  Is  justifiable. 

In  conclusion,  we  ur^e  this  conmiittee  and  the  Congress  to  re-affirm  the  first 
nmendment  separiition  between  government  and  the  press  by  enacting  an  un- 
conditional newsmen's  shield  law  tliat  will  jillow  newsmon  to  accept  informiition 
from  confidential  sources  without  fear  of  behig  compelled  to  identify  those 
sources  or  reveal  unpublished  information,  under  any  cii-cumstanccsj,  by  govern- 
ment investigators  at  any  level  under  Congressional  iurisdictlon. 
Wo  thnnlc  the  conmiitlee  for  this  opportunity  to  offer  our  vi'^ws. 

Kdward  D.  MiJ.i.KU, 
EwccHtivc  Editor,  CaU-OfironicIc  ycwspapcrs. 

Paul  JD.  Lowe, 
Prcfsidcnt,  LocalJ/O,  TNG. 


STATIiitENT  OF  ToAC  MiLLER,  TUCSOX,  ARTZ. 

Since  June,  106S,  I  have  been  engaged  as  a  professional  reporter  and  writer. 
Between  January  and  June,  1969  I  was  a  fulltime  editor  of  College  I'ress  Service 
in  Washington  (CPS,  since  relocated  in  Denver,  is  a  daily  news  and  feature 
service  which  hns  as  its  recipients  hundreds  of  college,  eounnunity  and  alterna- 
tive newspapers  around  the  country.)  Other  tlmn  that,  I  have  been  self -employed 
a.s  a  free-lance  writer  and  reiwrter,  having  written  for  scores  of  news3Dai)ei-s  and 
inaga/.ines  serving  areas  from  small  communities  to  the  entire  country.  Most  of 
the  subjects  I  have  written  about  involve  anti-authoritarian  groups,  decidedly 
unortliodox  and  quite  alien  to  the  norms  of  society.  Because  of  their  activities 
and  my  closeness  to  them  In  outlook  and  professional  capacity,  both  the  subject 
matter  and,  to  a  lesser  degree,  myself  often  find  ourselves  under  surveillance, 
investigation  and  general  harassment  from  governmental  authorities. 

In  the  summer  of  1971, 1  was  subpoenaed  to  appear  and  testify  before  a  federal 
grand  jury  sitting  in  Tucson,  Arizona,  wliich  was  then  and  is  now  my  residence. 
The  grand  jury  was  investigathig  various  forms  of  anti-war  and  radical  activity, 
much  the  same  type  of  subject  matter  I  was  writing  about  for  underground  and 
alternative  publications.  Orchestrating  the  grand  jury  proceedings  were  law.rers 
from  tlie  now-defunct  Internal  Security  Division  of  the  Justice  Department. 
Tlirough  my  attorney,  Mark  Raven  of  Tucson,  I  refused  not  only  to  testify,  but 
even  to  appear.  This  distinction  is  important — refusing  to  testify  can  mean  yon 
will  go  behind  the  closed  door  of  the  grand  jury  room  into  tlie  private  proceedings. 
Refusing  to  appear,  of  course,  means  the  opportunity  to  even  refuse  testimony 
does  not  conte  about.  My  refusal  to  appear  was  based  on  first  amendment 
grounds  protecting  a  free  press.  By  merely  going  behind  closed  doors,  the  news 
sources  witli  wlilch  I  dealt  could  not  he  sure  if  I  s;iid  anything.  Tlie  appearance  of 
a  i^eporter  going  involuntarily  to  a  grand  jury  inquisition  casts  a  doubt — even  a 
slight  shadow  of  doubt  in  the  eyes  of  many,  enough  so  that  certain  organizn lions 
and  individual .s  would  refuse  to  co-operate  in  my  further  news-gathering  efforts. 
And  if  one  wi'iter,  wliom  they  had  previously  trusted  had  gone  before  a  grand 
jury,  it  in;ikcs  it  nil  the  harder  foi'  other  jonruii lists  to  ^ain  the  confldenoe  and 
information  these  sources  h.'ivo. 

The  Justice  Department  refused  to  recognixe  my  status  as  reporter.  They 
claimed  I  madei  a  "less  than  adofpmte  showing  tlmt*'  T  engage  "hi  the  ot/r^npation 
of  a  reporter."  "The  United  .Stales  submits,"  the  .Tu.^tiee  Departmeni:  rold.  the 
courtt  ''that  without  .some  more  dclinite  proof  such  as  eopi<?s  of  income  tax  n- 
turns  showing  his  occupation  and  his  income  from  such  occuimlioji.  Miller  should 
ni>t  be  wcognized  as  a  member  of  tlint  class  .. 

The  judge  (William  Frey,  U.S.  District  Court  for  Arizona)  thought  otherwi.so 
and  allowed  my  claim  of  reporter  to  .stand. 

The  government,  in  its  amieal  brief,  still  contested  this  sfnnding.  And  what 
was  the  i-easoning  of  the  Internal  Security  Division?  "At  no  point  doe§  he  disclose 
hi.s  present  employer.  To  the  eontrary,  it  ap]>cars  from  his  supporting  ailidavit 
that  ho  lias  not  been  actively  employed  since  1969.  He  is  considered  by  his  peers 
to  be  a  'stringer'  or  *free-!ance  wniter'  and  a  source  for  information  rather  than 
a  newsman.  For  these  reasons,  it  is  clear  that  appellee  has  not  met  the  first  re- 
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fjiiiremeiit— Le  is  not  a  n'porfor/'  Fiuilier,  Hie  govcrnuKMir  refusoil  to  iuUnU  thv 
sensitive  nature  of  the  siibjctt  matter  I  was  nsnally  doatinK  wit'i.  Their  enlin* 
Ivgiii  attack  on  my  position  was  an  rirl»itrai.v  attacl;  <ni  ilie  status  of  fioe-lanee 
journalist,  and  quite  iniiilicitly,  on  tliose  who  liave  ehnse  ties  witli  railical 
thought  and  activity  in  this  country.  Tlio  ein-onology  of  evi-nts  in  the  cas{\  in 
snmuiary,  is  tliat  Judge  Frey  ruled  that  an  in  vain  era  liearinjc  be  hehl  tu  dr- 
terinine  whetliei-  tliore  was  a  coniiielling  need  for  n\y  testimony.  The  ;;overrnneut 
I'efused  to  appear  at  the  hearing  (after  having  earlier  said  tiiey  couhi  niakc  such 
11  showing),  and  the  judge  quaslied  llie  subpoena.  In  September,  1071  tlie  Justice 
Department  appealed  tlie  lower  court  ruling  to  the  Xinlh  Circuit  Court  of  Ap- 
peals. In  Jnuo.  1072  following  the  CaUhvelUPappaH-Untuzhcry  deci.^ion,  Ihe 
Justice  Department  llled  a  supplemental  brief  asking  that  the  lower  court  (jnler 
Ijc  overruled 'since  the  case  was  predicated  on  CaUitrcfi,  which  it  followed  through 
the  Ninth  Circuit.  I  filed  a  motion  asking  that  the  government  appeal  lie  ih- 
clared  moot,  the  grand  .jury  which  subpoenaed  nie  liavii  a:  been  disdmrgcd  and 
.a  new  one  impaneled.  In  December,  3072  the  Ninth  Circuit  Court  of  .\ppenls  s(» 
ruled,  and  the  Justice  Department  entered  no  further  appeal. 

Virtually  paint  by  point,  the  acti<ai.s  of  the  Justice  Deimrtnient  refcue  their 
own  internal  "guidelines  for  sub[)oenas  to  the  news  media.''  Although  the  guide- 
lines say  they  do  not  consider  the  press  "an  investigative  arm  of  the  government." 
that  is  in  fact  what  they  would  have  ine  he.  The  '-reasonable  attem|)ts"  to  obtaiJi 
iufonmitiou  from  non-pres.s  sources  before  considering  a  press  suliiMjena  were 
not  evident.  There  was  no  "negotiations  with  the  pres.s"  when  the  subpoena  was 
contemplated.  As  a  result,  the  second  part  of  item  #3  in  the  guidelines  did  not 
follow,  to  wit :  **the  government  shall  make  it  clear  what  its  netvls  are  in  a  par- 
ticular case  as  well  as  its  willingness  to  resi)ond  to  the  particular  problems  of  the 
news  media."  Further,  the  guidelines  state  that  a  sub[ioeua  issued  to  the  news- 
media  without  tlie  authorization  of  the  Attroney  General  should  he  quashed  as  a 
nmtter  of  course.  This  was  not  advocated  by  the  Internal  Security  Division  either. 

In  summary,  the  Attorney  Genera Ts  guidelines  did  not  protect  any  rights  in 
my  case,  in  fact  the  Justice  Department  did  all  it  could  to  refute  my' legitimate 
claim  as  a  reporter.  The  guidelines,  since  they  do  not  define  what  is  media  and 
what  Is  not.  leave  large  substantive  issues  to  the  r.S.  Attorney's  interpretation 
and  discretion.  Furthermore,  since  they  are  internal  departmental  guidelines, 
they  can  be  amended  or  discarded  at  will.  Because  of  the  complexity  of  the 
news  gathering  profession  there  are  numerous  postions  which  arc  vital  to  the 
process,  and  any  "shield  law"  which  omits  a  iy  segment  of  the  ne^s^s-gatheringand 
disseminating  process  w^eakcns  the  entire  objective.  If  a  law  which  has  as  its 
puiTiose  to  uphold  a  free  press  omits  any  part  of  the  press  then  the  wholo  law  is 
ineffective.  Certainly  a  froe-lnuce  writer  or  television  camera  operator  is  just  a.-*; 
much  a  part  of  the  process  of  collecting?  and  sending  out  news  a.s  n  New  Yorl- 
Times  correspondent  or  a  network  teleWsion  reporter.  Unless  a  "shield  law"  is 
as  strong  in  its  detail  and  as  the  first  amendment  is  in  principle,  it  dilutes  the 
idea  of^an  unemcuinbered  free-flow  of  hiformntion.  If  a  news  gatherer  is  com- 
pelled to  testify  against  his  or  her  will,  that  person's  ability  to  gather  more  in- 
formation is  sub.stantially  reduced.  As  the  Justice  Department  so  ably  demon- 
strated in  my  case,  left  to  its  ow^n  devices^  any  loopholes  and  cireuniveufions  it 
can  carry  out.  it  most  likely  will.  Only  a  law  as  strong  and  all  encompassing  and 
unqualified  as  the  first  amendment  Itself  can  remedy  the  tendency  of  govern- 
ment to  utilize  newsgathcrers  for  its  own  ends. 


Rtatemrxt  of  National  Newspapi^r  AssocTATr«>N.  M.viicu  2R.  11>7?> 
i.vTKODucrrox 

The  National  Newsi^aper  Association  share.«  with  the  members  of  the  Senate 
Constitutional  Rights  Subcommittee  the  views  of  its  juemliers  on  the  questions 
now  before  this  Coannittee.  We  sympathize  with  tlie  ditTicult  decisions  you  will 
have  to  make  in  coming  weeks  in  wrestling  with  the  many  i.ssues  which  this 
legislation  encompasses. 

On  Marcli  1. 1973.  rejiresentativesof  this  Association  appeared  before  the  Hons/* 
Judiciary  Subcommittee  which  is  considerfng  similar  hills.  Although  NNA  made 
every  effort  to  appear  personally  before  the  Senate  Connnittee.  we  were  unable 
to  do  so  because  of  the  many  pressures  for  time  before  the  Committee.  We  are 
asking  that  this  statement  be  made  a  part  of  the  hearing  record  on  this  legis- 
lation. We  hope  the  Committee  members  will  consider  it  fully,  the  same  as  if 
it  had  been  presented  in  person. 
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liji/  pi  i'i^i  W'l  'rfc^^l  f-l  ♦* 

^"  miiK  t)k'«jH<       'r*^»'8»Min  t  '^•^  r '^f^rA\»-  ^»'V^j  liwy*  Ht^^Mj  nfj  flMJ:jl  .-.rfM^^^^^t.lj- 

mnii^  ttf^^Ua  iti^mp^  ItdVitl  $m        iHw)  9^  M  itp-iuU9^^t  Hit* 

fiNiH^rf  fliMi^-jr**  s*4?»*»*^rj  «i***»*itMmiii{  t*^  trw^Jt^N^v-tf^      ifl«j  iMi«»> 

♦il'Wi  %iw  !»•  *«f*  WM*iU*tt  |tMf<<1^-^'»* 

vUMri4>>%A|f^>^  l;iitHt       tlihi^  mtKi*'         «SM(lf*  l#M  M*»  l|*»*t4fit^ll  IhH^^im 

nn^f'iivNI«*9l>  Mlijif  SNA  l*iiitMl  «^l«*«l<  r<«'|*t*»*HH^*i, 

%\tm  Htt4  u*^%^  I*  lo  *rnY*  iIk*  «#M«t«Mf  ih^  «tv>it>  m^t  iti^»U  tity  ^Ulli'  iif«'<M^|4^|«r« 
Mf  M4i«  o*^mir>\  ♦'»f  whM"  iIh*!*-  s^e**         il»3iM  v*-***  f»*b?^  I«        if»  t^ffci** 

v%A  w  %\tK\u  %T**rtn;»r  AMr^KMt.^'f 

*4«ri«>tiit«  luUiilvliiU'^  ^ihiMil  il  flAiivriM^M  •*(  nuytUUtc  l«     ituu  nU'**Un<t* 

li'ni.  NNA  Itncvfii  Ih^ik  riM4<tMllli^*  |m  |)i«i«itlMi}M)i)  M»' Ik'I  UIK 


H.->  Hn>  infisi  li^wfi'  jS)'tT>ivVf  if*l^  -trt^'i     ;t^fi'W' ^*>*rat;^^'  "  ''r» 

NW-lWIir-f  |i^rtM4»lK^  »>tir»f'ji1Nl|»f'#»«  «f»*  ^It.^llji'      •JttT^'i^*!  *M 
Nl^tr*  iiiJ<l--'44»'«l  l«<  till*  8<^JftijA«l^«W  la*  i«*tiW  l^f  N'NA"*  sin^-vi- 


wimI  ^mUuu'K  tmvi*  l«f^m  1*^  HiMI  Hit*       flim*  f*f  infnrm»ilmi  Mt^wi 


tV*Mij'#yti*  \i  %k^^i>s**\     •'i'#ti£#<»**^,  M^>*i1i3  fngfii^^'  4|4ty>}9U^!  >i  iflU^^^fifj^m 

UliT*^1»»t<»,  4*1)  tii^i  ¥.ytH\i  4-^  S<*r>  11»ri  Ut>i#t%  l^i^^fc*.^  iMillt^  tti'T**^  |ifu 

vh-it**  ^i»m1  0*r^  t^**<4»  ^  ri«^ii»l  #i*Mt  ri.tl^•tiill 

N^ji|i">h^i)l  V<''***t»Nj*'f' iS1"«fJ^*V'^^  A«-*<^»'l^'(d")i  !!N'J'4i'<vfir» 

^«^nf  I*?y4,»5  *k^»fim  n>*n^^t$,  fit^tiu^  t***  rrt^i*^  lUf*  tttnrU  |•^»«*  .»lrlv^^ 


U>  *nH*f»il  j*#t!wi«r*r  ASiiti  t"iMiii*<i»-n**i      n.  J.'.^  Umwn  hn  •^•r  Vnv  Flow 

t^iw^nivrnjuw^l  a4         W***  ll^iw     lhf»»r««flll*»n  A«l"         fr«»in  our  t^m- 
*?rii«»4i  t^rtiii  iirij^uM  fUf^  Mil»1|r«  tiahi  »»» ln'^w  t^y  tfrjitttiiiu:  iiii<|ttntlt)<^l 

-I'-i*!  niMl  Hiy  i^tW'fr  M  Iff!  lY^fiifcr^l     Bill*  n  ffrrtiiil  Jtiry  liif<mu«llini  «lHntt 


oS4 


JmUv  UvU  ?»nl<l.  '11  H  vifjiHy  tin|«»«Hf4«>il  H»fll  IM«  imUHr  ^I^Md 
i*riiiiii»ii»/!l  liii'tWrli'iir)',  *'<fm(|*f|i«tf  rtttft  rHm««  l*f*  j«tr»*«'mt|  stitnitt^i  i^f^H'if^it  mi^t 

ll.n«~  II  N  Hip  .^nivrUvu  |fr«i«fi*'!> ,  MMildmHiloii  H^lil  fo  i^f^timisi^wi  UiMi  i* 

titthtl.V  Illflt5. 

ilio  .MiM'Mniii  hrtxp  n  f  %*ti«iiiiM|Mtii<|  Hitfii  III  iMfKmAMo^i.  An  MifMttu  vl 

|iNi|i|i»  1«.  i*«M*ll'l'il  lo  ll*i»  nf  iHir  ilfiMi^rrrtf^'.  A*h1  |tMr<v1^4l  uf  in'yK* 

M.iini«j<  III  l«»lh  <iiU*  /iiiil  r»^li*fvil  li'Vr»l«  l«»  N«       4f«r'«m/'f  |»^i«f*', 

ICi')Hirl«*r«  Miitiilil  liJMv  I|m«  miii«*  |l^•ff«N«il•lMl  tt  liillifrt«9ih«  wjlli  iMr  ^fiHvr** 
Hull  lljr  ijiN  liir  Uiti*  \\\\U  liN  iMlloiil,  t;i«v>r*f  ullli  tHf*til  ^t<«|  i|ir«  t«t^>«| 
ulMi  his  imrMilf'iiiT^.  nOimi  l*f  ivlml  •♦f^i»f  fHflf|i«ii5«l4i||i  rwiM  In*  li«  iiiuif* 
iitiln*  llii«  rin«ili.iii  l»  n*M<^Mr'h  a  Mary  In  }tlvr  Ihf*  |iiil«tlr'  l|>f*  it«f«nf»iiH<«n  H  ♦litH,iO 
linvoV 

S,  »  ir.s  WHiitil  I'lifMiiv  iIm*  ttiiiinitifiY  iitiiti*r  H«r*  l%«tiMlMHi'ti «  rtM 
imMU  iiml  Wtnihl  |im«Iihi  ilii»  |ii^ft«1(«V  ««t*|**«rliit4li>'  h*  i4«ifliti  nil  Uh*  UiUmm- 
lifii  |Mi*>IMr.  UV  iH-llrtf  ||  uimlil  |^«  im«         i|,,«i|       |mi«r*i^i|v,i«  ^fr^iijiH 
of  iIm>  |iI}M1i  '.«  rluhl  li»  ktiKW. 

M'hniik  .V.HI  r>«r >(*nri^iii«Sitrtitllfiti. 


Sl\ii;\ii;\r  IIV  Mtr,  SimII.IV  or  .MviAXiM.  \Vltl1Mj«t.  f>i..  Tiitlil  Attt  nCi 

Thi'  SiHh'iy  of  Miii:<i3r.lir»  WtUi^rx  whh  rnttMi]«<i]  Itt  llUsi  ii«  »  N^iiotMt  "^iilll^^^1^' 
lli»ii  nf  |irttfi-islijii;il  fnvtdiiii*  Willi  M*illiitf  lit  t<ijimixlin««,  ||  inimirr*  io«fv 
lhaii  ;iiM>  fiiftnUTM  In  iin»n»  lltnii  :«»  Miili*^  iiml  ron*lsti  ri«iniiHrN«,  itiM^  .,f  %iti^*tii 
\vrhi»  Moiiiloiloii  iHHikN  ii«<  \\i«ll  ii«<  iimffnxlMf*  tirllr]i*<«.  Mt^tiilvrf^  i»f  lim  S«**'ii*!> 
luivi.  wrillni  nuniy  nf  ihc  ino*»l  liniMirliim  nivl  m^M  ShilMriilHI  nrlti'li^llmi  Imw 
ii|»I"'Mn  «l  In  n.'tllon:il  in!iuiiy.ltM**4  i.wr  llti*  |«ii*l  lui*  lUvjnIi^,  'Jlioy  li^vr  ntvrrv^l  dih 
iiiosi  I'vory  HiibJiM-r  llolil:  )^-li«iav.  Iiiinmti  rp|/ifJ«fi-.  rrlmf,  |»«*IIMix  liwtllfi  mn\ 
imMlliluo.  sorhil  I'lmiiiro.  niiv  n'|jill«Mm,  ««iliii7illoii.  iiml  ?«•  foHli.  M^iiy  i.f  iIh* 
l^miks  wiUU'ii  liy  SiH'Ifly  lapinlnM*?*  Iinvo  Ih^ii  otiivriiHl  uilh  .lii^  tMrtJ«*r  U*tu^ 
nf  iMir  Ihiio.  Tlii'y  Imvn  lfti  |iiilr«|  ^luiif  nf  lUi*  in**?*!  |iM|»'irlitiit  Ih«  mi  n«iiffiiiiM«* 
riiry  piiblir  iilTnlrMntHl  iiiiihomnH  h*>i*M'llor]i. 

Tin*  SoHoly  U^llovoH  llriiih'  In  ilii*  iirliiHpIt  nf  MuilliVMliiMiy  umior  wiiHi  r>r». 
.v|»f)isll»Jo  wrilrrs  linvi*  Innllilniinlly  nl^fiiliu^l  Inrnrnitillnti  fn«iii  iiiiiny  iw.iini**. 
ilu»  ^^^H•^ely  Is  ihvply  ilWlnrlnil  l.y  itm  n*ti>tii  iiiiNii|i|j<  liy  vnrlnit*  onirlitU  !«« 

 I"'l  ^vrllprs  lo  fslvp  up  llii>lr  Iniillliotinl  rislil  |o  iir^.iivt  lliHr  <H«imv«g  Tlir 

fnflniii«i«  wrilor  is  i)p|HiM»<l  lo  i||o  uho  of  Hip  miIiinnmih  iwrnnr  liy  «iiy  oilHnt. 
Iimli  or  iM'tly,  lo  fono  liliii  lo  oxjinso  InforiiinMon  wlilrh  |n  hu  i^immI  JihktiiiMil 
lio  slioulil  not  C'XiKiso,  lllH  iiosliion  In  ihU  roKJinl  U  J»»t  Uio  w>mo  nj*  Uml  of 
IIh»  snhnhMl  nouH  rf*|»orh>r.  Tlii'n*  U  no  iiihhI.  tlii*n*rnr«%  for  llio  Sof|i*iy  of  Miii»|. 
y.liH*  Wriii'is  lo  rriM  Jii  In  ilrlnll  ilii>  nrKUiniMil.M  for  ti  tm*  |»n«-w  nmt  tin  Itiforiiiiil 
illly.onry  Hint  Inivo  Uvhi  ]trt*svu\iH]  lo  thin  I'tiliCMiiiiiilirrv  l.y  oHii*i>. 

'I'lio  Sorlrly  (|i>vs  wish  to  slrrss  irrlnhi  iMiInN  iNMirlim  on  Hio  jinliMI  of  |Ih«**<» 
iMNii  lnu's  Ihntiirnof  pnrHcnlnrlnlon'st  to  IIk  nionilH>rs, 

Vhst.  H  Is  linporhinl  <o  iinilinr  \\w  UU^rty  of  Hh*  wrlli*r  nmt  llio  Minn-o  of 
inrnrnnilloii  In  cnsi^s  wIhto  n»srnn'h  ninl  wrillnjr  nn*  «loni'  mi  n  fr^>litiin*  niHii*r 
Hinn  «  siiIjiiIimI.  Imsls.  Proioriivo  lotflslnllon  slioiilfl  l»o  iiliniscNl  m  nn  lo  cover 
.ill  i)iof;»ssion:il  wrings.  liKinilInu'  fnvlnnccrs,  ntul  not  Just  •Miowsnion"  or  "rr- 
imrtoi-N  — tt'rnis  wlilcjh  loniioto  sninrlinl  nii>nihorH  of  ni«WNi»niH»rM  ittiil  innKnxIm* 
stMffs  A  hinro  p:irfc  of  tlio  orl^nnl  rrporlliitf  ntit]  wrlllnu  nmlor  rofiMliWnHoii 
loro  Is  firolniifv*  work,  wlilrli  Is  imlillslied  In  tniipi9:lni*s  iiiii]  himU^.  ,>Kvi|  niiMti- 
»ois  nf  1,0  ."^ooloty  of  Mnjrnzino  \VrlK»rs  iini  vimtmnl  In  fnvlnnw  nuitf.uliio  ntul 
uooiv  writiiiji^. 

PiolocHvo  lo-lshitlon  N  <frhiliily  nooil<*cl  for  llu*  snlnrli«i]  wrilor,  wlm  ninv 
hv  snpiioi  toa  by  tho  nnniielnl  n\u\  \vm\\  n'smiroi^s  of  «  i.tiliHslilinr  mnipnnv.  Miii 
such  lo^islnllon  Is  nopih'J  own  uwvo  Uy  Hio  fmWnmo.  who  Msnnlly  iltios  ilnt  oit- 
.  (»y  nny  siidi  aorimralo  support  whon  ho  must  n«ht  for  Ills  llhrrlv  ii^'nliwi  nil* 
thoillios  who  e:in  nitirshnl  tho  inihlh*  tivnsnry  nnil  n  hnltiTy  of  hiw>-nrs  lo  i.|»,kko 

Socnnd  lUs  „hsuril  for  nny  omcl«J  to  olulii^  (hnl  profosshmnl  wrilors  nm^l 
ho  oonipoUot^  to  tllvuiKo  njfonnatlon  If  w  nro  lo  pruvont  pov^llOo  rrhmw 
ppWcct  Hjo  coiuifi-y  from  lis  onnmlos.  Pn»foss|on:iJ  wrilors  nn*  iis  hiw-ihlrlli,-. 
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t^ifif       (i^m  iUU  iirNl<*r*l««<Hn<  M^wti  *^fiirt»!«  jit^l 

ll#Hr  «*»iifir**.  If  <«  jwn«<*iiirj<  h*  #«iir  fttr  lti«lMttH^>^)«  Aiw^ri'VJn-*  fori 

u*i$n\f»  In  Hijr  Mil.  O*^  *tni^  h*^i«r*.  «  fm«ltfr>«tM4  a  |*t>'«fr^*l^»ft,  nr  hi  f»^lr»rrtl 
tli**  ii'tT'jHf  lli^tff<w  *tin|*<»«  |riiil*Ulji<ii     (ih'>1»^i  urjlr»iV  «<iiiivir>« 

•^tfr-f  M|fif4«|l  tr^ft  i**^*^!!^^*^!!'  til*  Hillttl  ••f        tf1l|ff(tlj«lR«^  ••f  Mu*  (^Htl<><()> 

ViUU,  Mtl  ulvM  U  In  rttf")'  lUf*  n^ll«irl4M||fV*  |«fji|l«*ffr'    llt«*  $<4«^vlV  <*f 

«tr»l^t4«*  lA^illy  fvii4  1^  r^linrl  ii  U'Hirr  ttlll  H  j«  tilfilntU  fo  Mrfiflfy  fin* 
I»f^r4fv*««|ntii4|  %iHir»r;     ••r  Hif*  lirt«i  rt  dr«rt>  mrv«dtilr^l*l<^  U-ljt'  ••f  ptiMUhcNl  «»»t1»\ 

infill  fr«?ivt«  ^riirtt'fHrtil*>44  t*r  ilml  Irffiu  *»lit*it1»l  If  €*vr»r  lHvt*««nif  r»r«*f^tfT.  U*  Htf 


riii^  j^Vni  htfitf tttir «»f  tin;  Htxtt.  i>r  Onto 

sti««l  h«  liiiV4«  shl«  flUflitsnUluNi  i^tH  of  llt^  Jiinllrliini*  <%*itiiitln«^*  cku^IiUt  wy 
%«£:M«iil»«ii  Mil  ifiU  h\aU\y  I  tiiMtriiiitl  i*»|tlr>  A>«  Ilil4«  ni;*^  IhU,  HTi:*'  N  Iitl««tt«l4^t 
"iM  ilii*  |«ti9«lirV  H  fill  I  I II  kitnnV* 

11m*  1*111  U  Xvry  t«Hrf.  tt  U  \\m\U%\  Ut  hvn  j>^<iMhkv<  Ai  llii*  «*mIk*I  U  }^i>>:  **Nii 

I Niruti\f<<<,  (o  fr^i^l  ttttjf  ItitMittmih  tu  liidititrnjit  llti*  iM«ttftx*  itii^  liif<inim(l«it» 
*4»trtitt«^|  III  iu%*  rtiiirv*  i*f  Umt  t^*rp**^'*'i  lnv«tlvmu*iti  In  llt<r«  Mlilnlttlittf  of  ttri\>  f««r 
liri«ett|rTi«f.  tir  urlii**n  or  p|ri«iriiil  t1N<Httlitflili«sk  l*»  llm  )ritMlv*.'* 

h  o»ttrfit<ti*^  wUh  lUU  JM-oti  iO  wial'  nn*!  In  HiIh  At^f.  Ilio  <it«i  •iht^*'!!' 

1m1iM**ii  ttii>^  irf«n»**ntllMn  r<«m|mnr«  ti««t)riAl|iin.  Ann.  iwtnni'MiIti,  «M)rl«*<y,  mf  Jnlnt 
%t*f(*k^Mttt«)tty.    \vr»U  m  «ny  littllvUlitnl/* 

Vfm  uiil  n**U\  of  r^MirM*.  iftnl  llilfi  Mil  f<!^r^i4il«mf<i.  1 1  In  t^mtuMvly 

•U*\^M  <4f  nhjr  <|is;tlif>ln;;  Innffitniro.  If  f^nxirii^fl.  It  >vonUI  iimi.^t  tH*Wf<i- 

nt^n  himI  nt«wiiiiVMni<<n  nunhiMf  mty  nlloniiit  li}*  ^vcrnntrutnl  nuduulil'^H  u%  fon^> 
Ut  r^mut)  Mn  ir  f»*utv%*n  nf  InfonitnilHn.  i4ilM<r  illrrrlljr  nr  hiillnvily. 

lit!  |»n*i«^U<>n  ti  nltonW  lo  JtmntnlUi^.  Iiuwwit,  U  ItK^ilvntnl.  Onr  nnly  c<>n' 
«vm  Itor  *  U  In  Jloiininl|w|!c  •ml  <«f  Jull.  t*r  In  fklilrld  iliom  fmnt  ^nt*|(4H•lutH. 
Wo  nn»  r*inf^*rn»il  wUU  n  fiiiii(»*r  inurli  niori*  l»AJik.  i:<»lntr  !•»  lli^  ver:>'  Uvnri  nf 
tntMIr  }Ni)|r>  III  a  ilottt«icra«*y>  11^^ I  <Hinr<*rn  N  firr«i«t*ilnc  ilif*  imhUe  hy 
?  "^p^Mrlntf  n  fn^«  iImw  ut  ItifMnnnii.  'i. 

Ntnv*  h  n)wiiy)«  «i«»Mtith  ;:tYtniil«iM«  nnil  |M«rhnpA  i^nmrwha!  M*irs4'rvhts:  \\  Wx\  n 
i***x\tr\*^^\xv\x\  «iM«akH  i«f  ''iltc  |ittl»llo  ln(<'n*('r\  OiiponmlM  ut  iliU  ln:lt«lnii<tn  In  ilio 
Nlvnn  AtlnifnUtniilHn  w*«itl«l  iin^WmMy  mijt  \  nnt  it<«lnz  ilixit  ptiniM*  am  n  roviT  for 
'iriMr^MliriT  wUni  pvilly  nniminN  In  fi  *yfrrfft!  lnr<'n*K<— 'imifiWy.  (Iio  n<'\v«  niHlIn, 

I  wnnlil  niit){i*  lw«i  t^iEni*<  In  n*pU%  Mr»l«  llinl  IIm*  nin^l  illrt'cl  r<Mtt«*  lo  **iliP 
|uiun«*  liifn^^t'*  W  nfii  n  InillntMM  hy  tlo  illnvUon  tluii  i\  it  *wMimn  li;iit|M<ns  tn  Ik* 
H^liiHutf  hU  iHMirll,  SiHNitul.  lM»nvvt»r— nntl,  T  MiUniU,  ninn*  liii|Mirlnnt— lli<* 
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ll  in  Ih  y  \\\m  tu^\  i^Mrclhrn  tH  rlmiM  itiotx*  llintt  jourtinlUi^.  For  if  t^o  identity 
IIk*  Ititoniinni  Im  f  Mfxxiil  liiltt  Itic  ii\n*tu  Ik!  tir  f»he  i^mUl  iKK'^mm  I  ho  i»«tttvt  f«f  a 
mum*  «f  tvlflU«lMf>'  Oiptioti^  Tlir>  tvonld  5mi  Yii(Ui*raOU*  Unit  lhr> 

ivimUl  lirnllAtc.  In  fioy  ihetrar^l,  U'^ttv  litiimrtlh^t  nuy  itifonitMltott  to  n  m*\\  jittuiti. 
ti«  (nnttcf  h<»w  iMMHirtAUl  ll  mUitt  Im^  for  tlie  imbUc  to  Utuiw  lliu  f^dlji  involvt^l. 
'riictvfon%  ll  In  rAM*iiUiil.  If  wo  until  lo  HUittinijm*  n  fttv  How  of  int'ortiiniioti  tn 
Itii*  |MtUllt%  lortinct  ]i*gijilnllon  (Jinl  iititlt^clfx  tvi  iiii*n*l>*  ihuoMHluk  bill  nl<M»  llic 
j»'y»inhf?  i*f  fiiKii  liifoftnAllom 

>lt»ivon*r,  it  \n  ItiiiN^rtitnt  Hint  llic  f«oitm*  hnvi*  no  ilouhl  llinl  ho  Is  In  fact, 
}trv»f<^'titL  TUIft  if*  why  n  Mil  (''hicIh<«I  Iti  iihmfltite  loniin,  itn  tiilnr  l^fi.<i  tho  Mill 
of  Uifthli*  U-U  vltnl.  If  ui*  upri!  (n  cimi-l  a  Inu'  wi>hnt:  titnl  tiotvn  j^niitxvj*  nro 
f»liii*h1fM  o^iri^l  iittil(*r  tn'Mnlti  rltviutif«liiti(i*fi^n  tnw  qiuitinint  Uy  n  IIM  fif  "hoiv 
i.\vrM"—- llu*n  Ihi*  iMMtm<  c«tiiht  linvn  no  nK^iimnrt*  Hint  hli«  flitottyinlty  wnuhl  W 
l>ti*}>i*mil.  tit*  WMiihl  linvf*  tliohnntcti  of  \ry\upi  to  llctii*i*  tnit  tM*rott*tiriiHl  wlnilirr 

rouhl,  or  ciMihl  iiot«  ttilH  the  Inw  Mioithl  ho  rtiiNtn*  to  tot  I  ho  \mU\\r  In  on 
oltHnl  MfCt\*\A  llinl  rcnWy  oii^lit  nol  lo  Ik*  fiocn*tK.  Iltf<  lendoftO*  Ihon  wontd  tto 
lo  |>ln>'  h  «itfo--l(»  nitfipl  n  itorNinnt  \m\icy  whtrh,  Jtt  oflfocfi  wonht  Uilt  itown  to 
thU;  **\Vhon  In  itoiilii  (which  ciMild  Ik*  tufwl  of  I  ho  I  Into  K  k(*«'t*  qnlol.  lVrhjip> 
I  ho  |«oot»1o  nilithi  lltiil  out  i^ttno  olhor  wny.** 

tJmtor  11.  It.  n7:^^  IliifUffh,  I  ho  nontxt*  would  kfww  llinl  t  ho  Jonriuill}*!  ho  Is  doni- 
Ihs;  with  c^Mild  rtfit  Iw  crfiniHIod  in  rovofll  UIh  IdotilKjr.  IIIm  only  proldonis  (hon, 
wi>nld  Ik*  (n)  wholher  lie  fooU  ho  c<mtit  Innd  Iho  Joitrnnlljil  to  full  Imck  oi  thlH 
hiw.  if  Hull  lH«r<uni*}<  tioo*i^Miry,  ntid  (h)  wholhor  ho  fivU  thai  ho  oiui  Indood.  lu 
ii***H\  roiij^rlotico,  vintnio  Iho  cimlldonco  of  liU  j<u|H'rlors  In  Iho  ngonoy  wlion?  ho 
iK'csttiio  privy  to  Iho  clnKj^llloil  Inforinnllon, 

TlilM  tnltor  cvtttxidcmllon  Unn  lU  own  Inipllcfllloim  In  lonns  of  ^0(nI  t  ihllc  tmllcy 
hnl  lhoi<o.  t  i«uhnd(,  wtiUo  tiuknHt  ItntMrtant,  fall  ouc.*<tdo  tho  purvlow  of  the  Issue 
fonivrnlrn;  U}<  horo.  In  IIiIm  cotutecllon,  lluniffh,  I  think  wo  on^rtil  to  ho  cojrniznnf 
of  a  hnxlc  iltHllncllon  lH*twoon  tho  tiowicnian  a  till  Iho  noWH  Knua*o.  While  Iho  newj< 
MMin^*  (If  ho  U  n  puhlic  oltlrhit)  Is  nu  neoiil  of  iho  Malo,  protK*rly  hiiIiJooI  In 
diM'lp)lnnr>'  Miticthitni  (no  tuatlor  how  hl^h  hiK  rnoUvcft)  when  ho  tonkn  Infornia- 
(Ion  ami  ^o(ji  oniiRlK  dnltt;:  It.  tho  nowMuan  htui^olf  in  not  an  aicronr  of  tho  sin  to. 
To  forco  hint  Into  the  role  of  f<tato*s  atn^iit,  undor  tlin^nt  of  tiitprlHonniont.  \< 
to  tnni|NT  with  am  hrhhre  ft^HHloitt  of  the  prow.  \VorK4*yet,  It  would  cronloMih- 
fitanllal  itoidilH  In  tho  nitnd  of  the  puhtlc  thnl  tho  pross  In  fnct.  free — n  neiilrnt 
fnni»  InloriHixliis;  ||>olf  holwo<*n  tho  {K'oplo  and  thotr  (Sovornniont.  In  nrdrr  to  help 
tho  |Kn»plo  oxorclM*  thoxe  rlchlH  Ihnl  nn*  r(*s<<rv(nt  to  Ihein  iittdor  our  Const  tint  Ion. 

Wllh  Iho  foroffotrij;  conftlltutlri;;  the  rntlonnto.  n«{  I  seo  It,  for  n  stntuto  confer* 
rin;;  ahMoluto  Itntnnnlty.  I  would  like  to  on  It  your  ntloiUlon  inojj  j<|)o<;llh*nIly 
to  )ho»ti*o|M*  and  tho  phrnHlnf? of  H.R.  rtTS**!. 

As  Is  ovidont,  lids  hill  would  oxiond  liuinunlty  to  nou*sinon  only  In  tlioso  cnses 
\vlM*n*  tho  fiHloral  Oovornnioul  has  Jurlstllrllon.  While  I  wotihl  ho  very  ptonsofi 
if  this  Hnhc^nauiittoo  woro  to  approve  n  hill  conforrincr  tho  8nuio  inuiiunity  with 
n*^|Nn-l  If  I  stnio  nnd  Pk-uI  jiovornniont.  I  suspiK^t  titnt  Cou{;n«ss  hioks  authority  lo 
loelslnti*ln  thlsnron  forStntosnnd  their HtthJIvlslontt. 

Tho  pliniyi*  "no  |>orson*'  nptillcs  to  anjf  person  h\  tho  Unltod  States.  In  other 
woinIs,  tlM»  tdll  Is  not  restricted  in  its  coverape  to  profosslonni  nowsnii»n  ornuthors 
only.  I  i1on*t  think  we  onn  come  up  with  a  8Uitahle  dennltiou  of  what  is  n  pro< 
ffy-ilnnnl  newi^iunn.  Hnt  oven  If  we  could.  I  don't  think  wo  should  llndt  the  pro- 
pH'flon.  A  paniphlotoer  or  the  nvo<;ntIonnl  pul>Ilslier  of  n  Kmnll  nowsletfer,  whioh 
ho  lulpht  diMrlhute  oven  free  of  ehnrfff,  potent  In  lly  hns  the  rnt^nhillty  of  develop- 
Intf  oound<MUhd  sources  of  Information — nud  Infonnntlon  dlssemluntod  hy  hint 
till  (Till  have  ns  hipli  a  de^rree  of  validity  as  the  contents  of  our  dally  nowspnpers 
or  hotter  known  tan^a^lnofi. 

The  "no  |>orson"  foriunlntlon  also  ntfords  protection  to  former  newsmen  who 
nih^ht  he  otherwise  employed  at  tho  timo  nn  ofllclnl  inquiry  is  Inunched.  Apnin.  I 
think  wo  must  heep  in  mind  the  fnet  thnt  we  wnnt  to  nssuro  ftorsons  witli  Infor- 
mntlon  to  impnrt  thnt  they  need  not  fenr  forced  hetrnynl  by  the  newsmnn  recelv* 
In;:  the  dntn.  ItiformnntA  nnturnllv  would  fool  Inhibited  If  they  couUI  he  oortalu  of 
proti^oHon  only  on  n  teinpornry  bnsis— only  during  the  time  thnt  their  contnct 
remnlns  emi)loyod  by  n  fflvon  news  or^nnlzntlon. 

"Any  Infonnntloti"  refers,  of  course,  to  notes  nnd  other  mnterlnis  In  the  posses, 
slon  n  writer  or  bronilcnster  which  were  not  published  or  brondcnst.  AVere  n 
newsmnn  forced  hy  n  subpoenn  to  produce  this  bnckground  dnta,  he  micht  In- 
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iiiiiiiy  (iifiCM  liirm*iH^*?t  oiiUil  t*o  itrawii  by  iiivi*i«titriUiiiM  (•xniiiiiiliitf  tlio  mah^rlnt, 
li  (ut\livr  lU'iUwi*  iUv  (('Nil  "|M»rwpir'  mul  Uuikva  h  rlrni-  Ihnt  llio  \vi>nl 
ltirliuU*K  (HirponttintiM  iiitil  (it  tier  hu^ino^s  oiitUicj*.  t  fcrl  I  his  is  nc(  <lnl  Ik  ciuhi* 
nrrtiiiii74tlinn<<  otniilti.x  tittf  iiownpicii  often  liiiv(t  )ili.\>lcal  |uHfCjt«»iini  (»r  hl?4  mivn 
tttui  oftiiT  innti  r(iil«(.  ntut  wt*  tm^lit  to  linvtMi  ^tnt(it(•  |u'MitHMln}(  tlH*iii.  ton.  iigaln^tt 

Thniik  >  oil  V(*rv  iinirli  Tor  your  iilltMilloii,  I  tliliik  t  hiwo  rovoriMl  now  t)ir  sjillont 
points  of  II.lt.  U7!io»  nnd  I  wonld  tx*  tinpiiy  to  ini'^wor  i\ny  (pirstions  yon  ini^lit 
linvo. 


Sta1}:\ii:xt  ov  Jdii.v  l^  Si;.\imkitm,  «Vm-.n.si:i.  National  AHsonAtioN  ni- 

UnoAiKAHiKus,  MAtini  \\f  WrtW 

Mr.  (luiirtinin.  niy  niinio  is  .fohii  tt.  Snnnin  rs.  I  nni  (i(>iuT;il  (Nmuim*!  o(  \\u* 
Nntiitnnl  As.sotijuion  of  nroadcn.Ntrrs  wiilcli  Is  ionilcd  iit  1771  \  SIhtI,  N.W.. 
\\'n.«tiliiK<un,  iM*.  Tlu*  N.VH  Is  a  non  |iroflt  tnidc  itssoclation.  wiik-li  has  in  nunn- 
lK*rship  :\.VA)\  AM  ami  I'M  nulio  stations.  Tn^O  trlovlsion  stations,  and  alt  nalloMnl 
niillii  and  television  net\vr>rkM. 

The  National  Assru'IatlcMi  ((f  ttroadnislers  welronirs  this  ojiporlunKy  to  snpiHirt 
the  enaelnient  of  S.  IHS  wldcli  will  aftmnl  newsmen  nn  nnniialilhMl  prlvilo^^; 
atfaihsl  llu?  (liscl(»snre,  in  any  Federal  (U*  State  pruLvedln^.  of  eltJier  tlioir  .sonjee 
of  Infornnitlon  or  llielr  nnpnldished  Inforniallon. 

Protocllntf  the  newsman  so  as  in  Insure  a  free  How  of  iaforanilloa  to  the  pabllr 
Is  of  parainonnt  interest  to  NAI5  heeanso  o(  hroaiI(*axnn;r's  haportntico  (o  our 
nation's  system  of  connnnnleatlons,  Tlie  radio  and  television  media  have  for  soaie 
tlrie  heen  assnndn;:  an  evt^r  eNpandlii^  role  in  the  proeess  of  .tratherintc  and  dis- 
seminating; news,  The*  lioavy  n^llanee  of  the  piddle  eu  litoadeiisl  media  lis  Its  prln- 
ei|ial  source  of  news  and  Information  underpins  the  vital  need  to  assure  Unit 
radio  and  television  newsmen  are  not  impo<led  in  iheir  aews  j^'athcriair  funetlons. 
/ndeod,  a  television  newsuuni-photoKrapher  was  the  focus  oC  oao  of  the  Unee 
eiises  dealt  with  Uy  the  Suprenu*  Coart  in  tlio  Urttuzhcrg  v.  Ifaycif  decision  wliieh 
Iri^rjrr'red  the  current  need  for  le;?islaUvo  relief. 

FidlowiiKiC  the  Supremo  Court  decision  in  Itraiizhcrff  v.  Unites ^  it  hecaiuo  ai)par- 
eat  that  if  newsmen  were  to  he  protected  as  to  tlieir  sources  antl  uapuhlislied 
Information  this  would  have  to  l>c  aeconiplislted  throng;})  ap2)ro/)rJaf<»  le^rl.sI.itJon. 
ludeeil.  the  Supreme  Court  expressed  the  view  ia  tliat  ease  that  Congress  is  free 
to  determine  whether  a  statutory  nowsnien  s  privilei;o  is  neeossary  and  to  fashion 
sinudards  and  rules  "n.s  narrow  or  broad"  as  tlenieed  necessary  to  cover  any  evil 
it  uii;:ht  discern. 

At  Urst  hlnsh,  it  ni)peared  to  many  in  hroadcastliis  that  some  kind  of  qiialined 
s^'lf}It(U'y  prhlloKO  would  provide  adctpnifc  iiroteetlon  to  Insure  the  free  llnw 
of  inforiuntion  to  the  puhlie  via  tills  naticurs  hroadcastia^;  systeai.  However, 
ihls  earlier  reaetloa  has  heeu  altered  sij^nifir'nnliy  by  the  events  whieh  Imvo 
fi»Ili»wed  fu  the  wake  of  tin*  Jtrmizhnff  ease.  Four  nowsiaou  liave  already  gone 
to  Jnli  for  refuslnj;  to  divulRo  eonfidential  iaCr)naalion  to  ooart.<?  or  Riancr  juries 
and  several  others  have  fared  «entonoo.s  for  doafyiiiir  court  orders  to  reveal 
siMiree.«;  or  unpublished  liiformatioa. 

Apiinst  this  backdrop,  it  is  now  clear  that  Federal  loKl.slation  doaliugr  with 
uowsmeu's  privilejxo  nnist  be  ab.solnte  and  must  apply  to  all  jjovonnncntal  proceed- 
ings, holh  State  and  Federal.  In  the  latter  re.^ipoet,  it  is  noted  that  most  of  the 
actions  taken  against  newsmen  sineo  Bntnzhcrg  liavc  ooourrod  at  the  State  level. 

Wo  are  fully  aware  of  the  vfews  and  argument.*?  in  opposition  fo  tho  oonoept 
of  absolute  iauuiiaity  for  new.snien.  Tho  parade  of  horribles  wliioh  oan  bo  as- 
sembled under  tho  ab.solnte  approach  is  long  and  imposing,  but  it  is  largely 
eraijectnrMl.  We  know  of  no  eases  where  nowsnien  have  impeded  justice  by  witli- 
h  old  lug  iaforinatiou  relative  to  serious  crimes,  national  security,  or  other  matters 
of  paramount  pabllo  eoaoern.  In  olTeot.  tho  opposite  is  trao.  Newsaion,  where  able 
tr^  protect  confidential  sources,  have  boon  instruinoatal  in  ferreting  out  crime. 
Some  vivid  examples  of  sueh  aoooaiplishmonfs  by  broadcasting  aiul  tho  print 
media  were  offered  in  tho  Ootobor  4,  1072  statoinent  of  »Sonator  Cranston  before 
Snboommitteo  No.  3  of  the  House  Judiciary  Coaunittec. 

The  real  i.ssuc  before  Congress  is  whether  newsmen  will  ho  protected  so  as  to 
insure  they  oan  fully  perform  thoir  role  of  informing  the  public  without  govern- 
nient  iutorforoaoe  or  intimidation  at  any  level — be  it  local,  state  or  Federal.  Any 
nnallfioatlon  appended  to  a  statutory  ncwsmen*s  privilege,  irrespective  of  how  well 
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iuti'Uli»»ti»'M.  \\\*\\U\  \mw  \Uv  MMMt?*  nf  sth'li  pvvvrniuriitni  iiiti»rri»rrnn»  oi*  Iniltniitn- 
lion,  for  nn.v  fiiDiliticnlimi  wniild  tirrpH^nrlly  Im»  ynhji-rt  to  vjit-yliitf  iiitcriirrtatioiiM 
(>>'  II  \\U\v  miiKc  f»r  Jndk'hil  niul  fltUlsi-Judlrlnt  aillllnritirr<  lit  illvorst*  IovcIk  cif  tlio 
^nvi^vuiiwutn)  stviU'tnrv,  Kvniuph'M  uf  .mucIi  <»roshai  hnv<»  nln'iuly  hcM'ii  wIfiicMHMt 
nnitci'  i|iiii(iilr(l  Ntnic  slilrhl  taws  wliicli  w'vw  siippMsiMt  to  prnkM't  noWMiiicirs 
snnn  cs  and  InrornialiMti. 

Wv  Mitaiili  iMihllr  liiifn'>t  ill  pri'MTvIa;:  tiM'  frop  Mow  of  iaforniatlnn  to  llio 
)M>i»|ilf'  t'lir  f r{iii*4(>('ii(ts  liic  t'MiiJcriiiral  evils  which  nialtM-pla  tia*  ar;;iinH>iitM  rnr  a 
ipiallfi«'(l  prlvil<*L'('.  Tla*  iirwsna'ii  srrvlii;;  this  nathars  ('(aiiainiih'atUaH  iiaMlIn 
laiist,  at  the  vcr.v  h>asi.  Ih*  arnM'ihMl  an  Initial  ahNolnlt*  privih>;:i>  It  tla*  pnhlir  )m 
tn  he  MM  MJ'rvi'il.  Shoiihl  cnpitIimum  iiiMirr  sat'li  an  nhHoliiti'  pi*ivll(*)uv  ii'snlt  In 
Ncrlniis  iihusrs  ot*  (hat  ri;;hi.  I  hen  (*nii;;n\^H  wnnhl  hi*  fm*  t>)  coiishlcr  rriiiriihil 
h'^rislatlnn. 

In  vh'vv  oT  fhi'  I'onMrolnir.  IJ)*'  \.MK<lnai;rl.v  iir^rcs  pass.i^r*'  S.ir»s  >vhh'li  woulil 
cslahlish  an  anqnalilhMl  nru'sincirH  pi'ivlh*;rL'  appllfnhh*  to  state  a.^^  wvW  us  Federal 
ju-o(  jlln;rs. 

'riiiint^'  yon  for  afronUn;;  as  the  opportnnily  to  snhailt  this  stti lenient. 


ST.Mr.MK.N  r  OK  Ilo.\.  (.'IIAUI.KS  W.  WllAI.KN.  .'l!..  A  ItKIMJKSKNTATIVK  IN  To.NiiUKSS 

KitoM  TUi::ha>  Disnucr  ok  thk  Stati:  ot-Oiiio,  MAisrit  15,  lUTI? 

Mr.  Ctiairiiiaii.  I  aai  plea.^etl  to  have  this  opportnnity  to  snlaiiit  a  stat(>aieat  in 
)>e))alf  «>r  tl)p  Free  Flow  of  Inrorniation  Ael,  IrKishition  I  havi?  iairoilnrod  to 
insure  (lie  eontident lallty  of  Jonrunlists'  .^ioarees  and  iiit'orniat ion,  tiicM'el)y  in- 
sarin:-:  the  peftple's  rl;:ht  to. kiu>w. 

This  distini;nisiied  Snheiaainlttee  merits  enanu'^ndat ion  for  its  conlinninj? 
sm-ilivity  to  llrst  anieadnieat  freedcnns.  'I'he  now-fmnoas  liearinjjs  in  1071  and 
l*.>7li  on  tile  Freedom  of  ilu'  Fress  revealed  a  ninnher  of  tlireaiw  to  the  lirst 
niiiendiaeiit.  iacliullair  the  prohleia  which  liu»  Free  Flow  of  1  nforiiintion  Act  Is 
desifrriefl  to  resolve — the  power  of  the  *rovernaient  to  harass  and  infinddato 
JiMii-aalists  I).v  issuing'  snlipoeans.  In  fact,  I  was  honored  to  loinl  ofl!  tin)so  he:iria;rs 
in  Seph'ad»er  1071,  and  I  devoted  iny  tor^tiuiony  (»Acliisivoly  to  the  snb]»oena 
pnil>leia. 

'I'lie  reasons  why  T  I  telle  ve  pn)leetive  lejrislation  is  necessnry  have  not  ohaawl 
.^inee  1  t est i lied  ill  1071.  In  aiy  ori urinal  tostinn)ny.  T  ontliaod  how  the  snhpoena 
power  ni;i)erils  pnblio  access  to  valnahle  information.  For  tV.e  saho  of  hrev'dy.  1 
will  imt  repeat  those  eoie.ineats  here.  I  shoidd  note,  however,  that  an  iaterveain? 
event  between  my  initial  testimony  ami  my  statement  today  has  made  the  ar;;a- 
meat  for  :i  leirishitive  reauMly  oven  more  oompellinj;.  I  refer,  of  coarse,  to  the 
Sni»reme  CoarFs*  rail  as  in  UfDizhurf;  v.  JTauc.^,  40S  T'.S.  Of*;"?  (1072).  Tn  lhat  deci- 
sij)n  the  Court  rnles  that  Journalists  do  nut  have  a  Constitntional  ri;;lit  to  with* 
hold  testimony — whether  driven  in  conlldonee  r)r.not — from  a  e:rand  jnry.  Thns,  it 
is  clear  that  if  a  free  flow  of  aforaiation  is  to  be  in?>nrcd,  action  will  have  to  l»e 
tnluai  by  the  lejrislativc  branch. 

Alt  lion  ;rh  the  hill  T  have  i  at  rod  need  (IT.R.  2280)  has  70  oosponsors  in  the 
Ifonse  of  H(»presoatativ(»s.  my  efforts  dnrinj:  the  past  several  years  have  not  been 
direct  oil  toward  promotiair  my  pjirticnlar  approacli  to  the  profilein.  Instead,  I 
have  attempted  to  inform  people  of  the  need  for  protective  legislation  of  some 
sort. 

As  pnblic  and  Coa.irj'essional  aoceptanco  of  the  need  for  the  shield  concept 
continnos  to  monnt,  the  parlicnlars  of  .snch  legislation  now  assnmo  greater 
signiti  calico. 

Tiicro  arc  sonic  who  argue  that  if  an  nbsolnte  bill  is  not  enacted,  none  should 
be  passed  at  all.  I  do  not  agree  witli  that  view,  but  I  do  filuivc  the  eonoern  on 
which  it  is  premised.  I  wonld  reiterate  what  I  .said  to  this  Snbeommittec  in  1071 : 

''Ideall.v.  the  privilege  shoidd  be  as  nearly  absolute  as  possible,  reali'/iiig  that 
it  mn.st  he  i-ecoacilcd  with  other  worthy  objectives-." 

Tn  .«liort.  if  legislation  qualifications?  nro  too  broad  or  too  iinnieroiis.  the  bill 
will  not  iMlliil  tliO  objective  of  promoting  a  free  tlow  of  information. 

The  Froo  Flow  of  Information  Act  T  ha vc.introdiiced  has  one  narrow  oxcejitlon 
fo  iiisnro  that  liliel  laws  arc  not  cmaseulated.  If  a  reporter  i.s  a  defendant  in  a 
lii)0)  suit  and  l.Msos  his  defense  on  the  reliability  of  his  sonrce,  lie  may  not  iavoke 
t)ic  bill's  protection.  In  addition,  the  bill  coiitaiiN  a  divestiture  proccdnre  which 
in  ay  I»o  iitibV.ed  in  rare  situations.  Before  tlic  privilege  may  he  divested,  it  uin.st 
be  sh<^wa  ''by  clear  and  convincing  ovidenee"  that  all  of  the  following  three 


I'liviuvft  nvv  siiiisthHl:  "( 1 1  tUviv  Is  in-oluih!i'  vnnuL*  in  Ui*\h\v  (hat  tin*  \tvv.^n\i  from 
whom  ihv  ttironiitiliiMi  I.m  :4muuIii  has  iiit'onnitlion  which  is  ch^iit-iy  ioh'vaiii  lo  n 
N|M«i?il)('  prohnhlo  violiitlon  i»t'  Ihi*  Inw:  (2)  the  turiM-itiulion  sought  cnniiol  h(* 
(thinfiM'iI  i>y  }ii(iM-iinnvc  nu-iiiis;  and  iUvro  is  a  coiniiojlhitr  and  overriding 
11)11  iontil  iniiTiNt  in  ltu>  inrnrntation." 

II  Is  my  vU'w  tlia)  11. U.  *2*2i\i)  prnvhlos  l»road.  strong:  protiM-tlou  wldlc  ai"counllnK 
for  )ii)ssil)l('  compcUn^  intcrrsls  whi(.'li  nnty  ot-oasionally  arisr.  TIii*  standnrd  for 
dlvi'slitnri'  is  Die  naiuf  slanilard  advocalod  l»y  Die  alloracys  for  tlu'  n'pnrlcrs 
in  llu'  HnnKhui'if  cases.  Also,  it  is  llic  traditional  standard  apjOhMl  J>.v  Hit' 
Su])n*ua'  t'onrt  when  l\rst  amvndmvnV  hi\i»n'Sts  arr  at  staUv*  ami  wovild  havo 
hi'i'n  npplird  in  Hvanxlmnf  liatl  lia*  ndaority  |>rrvaihMl. 

nihor  hills  have  sl/nllarly  marrow  (inaliiicaHons.  and  /norit  ('oasidonin/>n.  I 
j-annot  nrj;i»  too  slrennonsly  that  tin*  Sidx'oanniltcc  s(?rnlinlzc  nny  rxccptlnas  lii 
tlu*  hill  It  reports  (\r  it  decUli's  to  recommend  any  hill)  to  Insnre  tluit.  they  ar(! 
aarn>w  und  lu'cesstiry. 

The  snhpoena  iiicideals  which  Inivo  oocnrred  since  itniuzhurtf  indicate  tliat 
lids  prohleni  cnn  he  remedied  only  hy  Conjyressloiml  action.  Tin*  Free  Klow  of 
Infnrmatioa  Act.  and  similar  lejr(slath)n  arc  desijyiied  to  Insure  lloU  the  AnuM-lcan 
people  receive  tlio  inlormatlon  they  need  to  participate  en'eellvely  in  a  society 
;roverned  hy  elected  represenratlves.  I  helievc  that  the  Semite  and  tin?  lli»use 
ninsi  act  n«t\v  to  tcnaranleiMhe  people's  rijjht  to  Unow. 
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It  I  IMS  never  tintil  f  lie  most  recent:  thnes  heen  .siif;.irested.  and  (ho  Stipreme  Cmirt 
hns  now  denied,  that  n  aewspapernuin  had  a  const  it  ntional  prlvileire  not  to  dis- 
close con  li  den  tin  I  .soar  cos  when  properly  called  npon  to  testify  ahont.  them.  As  far 
hark  SIS  at  Uvisf.  1857  newspapermen  Imvo  hoon  compelled  to  give  festiinfuiy  ro- 
spcclini,'  conlidential  sonrcos,  and  hy  specific  vote  of  the  Honse  of  Representatives. 
DesjHle  the  ahsence  of  this  privilege,  proannent  iiewspapeniien  have  had  conli- 
dential soarces  f«)r  many  years. 

.V  principal  danjior  in  enaeling  sneh  a  privilo.tro  is  lluit.  as  eonrt  ca.ses  linve 
demonstrated,  s^onrces  snjqdy  misinformation  either  intentionally  or  throngh 
error,  sind  newspapermen  misquote  their  sonrces,  ap:ain  either  intentionally  ov 
thi-on'^li  error.  It  is  a  mistnke  therefore  to  a.ssnme  tlnit  thepnhlie  will  necessarily 
rec(»ive  <-()rrect  information  if  sneh  a  i>ri\-ilOfrc  is  provided.  TJie  dangfer  of  mis- 
infonnation  is  ohvions.  The  ri.sk  of  in-otected  mi.sinformation  appears  particnlarly 
;;veat  in  lihel  eases,  iiiclndin^,  in  the  lijrht  of  the  t^imnnton  cn.so  (des»:rihed  in  Hie 
fdllowini;  "Oisctission'  ),  jrronp  lilu'I  such  as  ptdtlications  that  "Mie  rionse  is 
c(n-rnpt.''  The  Siwontrm  ense.  involvinjr  j^enornli/.ed  acensalions  aj?ainst  the 
House  of  Representatives,  shonld  he  of  particular  interest  to  Congress. 

Although  articles  on  tlie  ynlviect  would  seem  to  i.t.ply  that  the  situation  had 
Iteen  hronght  to  a  head  hy  efforts  of  the  Nixon  Administration  to  locate  in- 
ft)rniant.s  respecting  bnrenn'cratic  mi  scon  duet,  it  is  largely  repar*-ing  of  dissident 
uM-onps  who  carry  tlieir  dis.sent  into  crime,  e.g..  tlie  drug  "culture"  and  the  Rlack 
Punthor.s  that  has  caused  the  present  series  of  contempt  prosecutions.  AVliethov 
or  not  n  privihvge  should  l»e  created  to  assure  i)uhlie  information  respecting  these 
groups  through  confidential  sources  would  seem  to  depend  upcn  wlietlier  or  uf)t 
the  puhlic  need  for  information  so  derived  outweighs  the  risk  of  exposing  tlie 
ind)lic  lo  protected  mi.sinforniatiou. 

The  flow  of  leaks  from  hurenncrais;  does  uot  at  present  appear  to  he  ufl'eciea  ov 
involved  in  any  suhstaatial  degree.  \  v  ■ 

Any  hill  providing  a  privilege  would  presuniahly  he  referred  to  the  Judiciary 
L'onimitteo,  which  might  want  to  undertake  the  following : 

1  Seek  to  ideutifv  the  tyi^e  of  situation  in  which  a  privilege  may  he  lUicded 
fe.g..  dissident,  crim'iual  groups,  such  as  tlie  ''drag  cuUure",  tlie  Black  Tauther.s, 
rioting  convicts,  and  also  hureancrats,  and  wlmt.ever  el«c). 

'>  Ascertain  the  relative  need  for  .such  information  as  against  the  ri.sk  of  pro- 
tected uiisiuformatiou  because  of  fault  by  either  the  journalist  oi-  tlie  source. 

8.  T.imit  any  exemption  Congre.^;s  sees  tit  to  grant  to  tho.^e  particular  areas  in 
wldrh  it  finds  such  need  greater  than  tlie  risk. 

4  Kxclude  canes  of  lihel  and  slander. 

r>'  rouriition  anv  exemption  it  sees  tit  to  grant  on  the  exislence  of  (me  or  more 
of  Hie  conditimis  speciOed  hy  Justice  Stewart's  dissenting  opinion  in  the  n}V}i> 
hurt)  case  de.-^crilied  under  ••l^iscassioii". 
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0.  Asroi-lnla  \vlii>Mior  an  inJoiiiinlr  .snlntlon  wonhl  lir  to  omiH  Jis  n  stntiih'  nir 
^riitch'tlncM  iHHiiod  by  Hio  Drnniinioat  nf  .TuMtIre  SoptoinlKT  L».  11)70.  Thm»mil«lo- 
lines  fnrhUI  MnhiinoiwiM  U)  tlio  pross  wlion  non-pri'ss  snnnios  nro  nviiiliiliU'  jiiiil 
h'lpiln'  llic  Hp(H-lfl(j  npprnvtil  of  t\u)  Altoriu'.v  Geiu'rnl  tVir  niiy  suI*i»oona  In  llir 

pH'HS. 

My  owji  vi(»\v.  hjispjj  iij)f>M  iioct'ss^ rily  supcrilcinl  st\u)y  of  tlio  .slliuinoii.  is 
11m  t : 

1.  A  lU'wspnponniin  prnhnbly  doservos  pnitoc^tNin  whrni  bo  specillcHlly  i<K-itl- 
nos  a  mlsliolinvln^'  lmiT»n(?rnt,  If  Iho  iicwspnpoi-  s'liys:  'Moe  l-Xmks  »t  tho  Foik'ral 
lloiishij*  AdinlnlslnUloii  took  ii  brihe  to  iiuila'  n  ^'raul  to  Ihe  (Jooso  HoHonv  IIoih- 
in;r  Atithority,"  tlio.  iirosccirNn-  Iins  nion^rU  liifonmif io/i  to  fnvosHfyiito  wiflioul 
UiiMWiii^'  tbi?  sonivo.  (lint  Joo  nnnks.  if  Iio  sues  for  libel,  sliould  lio  onlltlcd  to 
Jaiow  tl»^  sottrro  ns  It  Is  nii  essoiitlnl  pnrt  of  his  cnso.) 

12.  I  donbt  If  .t»  ivewspaponniiu  desorves  protoctioii  wlion  lio  makes  a  j:eiieral 
ntMnisalloii  of  ndscondiict.  '^Thei-o  Is  a  ^I'l^f^t  dral  of  coiTiii)tIoii  at  (ho  Fcdornl 
Hr)iislai?  Admlid.^f ration."  Here,  it  semns  to  mv.  .(lie  piiIiHe.  the  prosoeiitor  and 
tlK?  boriL'st  people  at  the  l'\'deral  Housing  Adadii  1st  ration  nro  entitlod  to  have  the 
rop/>rt(?r  f:]\x*  whatever  lnfon»ation  lie  may  have  .si>  that  tlie  cnli)rits  ca/i  )>o 
trackiMl  down. 

3.  The  extent  of  Ihe  protect[(m  to  he  given  reporting  on  dissident,  oriininal 
groups  wonld  seem  to  re(inire  carefnl  study.  J  do  not  tldnk  tliat  pooi>le  who  Inive 
i»lowa  up  a  building,  killing  one  or  more  peoiile,  are  entitled  to  proteetion  wIumi 
tficy  givo  information  to  a  reporter  co/ifidcntially.  (ThiN  wa.s  sltnaMon  in  a 
\Vls(!Oii.vln  ease.) 

DISCUSSION 

In  Hranzhurf/  v.  Ilajfcn,  *10  U.S.  Law  AVeek  nOli.T  {1072),  the  Snpreme  Court  iti 
a  nmjority  opinion  written  l)y  Justice  "VVliite  liehl  that  n  new.sj)aper  reporter  Iiad 
no  exemption  from  tlie  (hity  of  the  ordinary  citizen  to  give  testimony  l>efore  grand 
juries,  {^'liranzhurg  v.  Huyca''  i.s  the  title  given  by  the  Court  to  tln*ee  cases  dis- 
l)osed  oC  l»y  a  .single  opinion.) 

Tlic  Court  oiiiniou  emplui sized  that  publishers  had  no  .special  iuununity  frnni 
gonoral  laws  (tay,  anti-trust:,  labor  relation.s),  a i*c  subject  to  liliel  laws  and  pnu- 
ishniont  for  oontenipt  of  court,  and  have  no  .*5i)ecial  right  of  access  to  information  ; 
tinit  not  until  1807  had  any  newspaper uuui  claimed  any  such  exemption  on  any 
ground;  tliat  Hia  courts  had  invariably  denied  .such  exemption;  ttiat  not  until 
l!)r>S  had  any  newspapermeu  ever  claimed  such  exemption  on  lirst  auienduieut 
grou?uls  (wlieu  the  claim  was  denied)  ;  and  that  it  was  not  until  lOCO  that;  any 
court  had  recognized  suuli  a  claim.  The  C(jurt  then  referred  to  the  broad  and 
general  invo.stigatory  powers  of  grand  juries  and  to  the  condeuuiatiou  by  eminent 
authorities  of  exemjitions  from  the  duty  to  give  evidence.  In  this  re.«ipect  tlie 
Court  cited  authority  for  the  proposition  that  the  pun)ose  of  a  grand  jury  was 
to  lind  out  if  a  crime  had  been  committed  und,  if  so,  who  did  it.  Hence  its  inves- 
tigatory powers  must  be  broad. 

Tlie  Co?jrt  next  noted  tlmt  u*hen  newsp.nporinen  engaged  in  criminal  conduct, 
they  were  subject  to  prosocutiou,  and  referred  to  the  statute  enacted  l>y  the  First 
Congress  forbidding  failure  to  disclose  evidence  of  crime  to  proper  authorities. 

The  Court  rejected  tbe  suggestion  tliat  the  Government  make  a  demonstration 
of  a  "compelling  need"  as  a  prerequisite  for  enforcement  of  such  a  subpoena. 

The  Court  noted  that  the  grand  juries  were  sui)ject  to  judicial  control  and 
that  the  particular  court  in  control  of  a  grand  jury  inquiring  of  a  newspaperman 
would  be  able  to  prevent  unwarranted  liarassnient 

The  dissenting  opinion  of  Justice  Stewart,  concurred  in  by  Justices  Brennan 
and  Marshall,  did  not  <ibtiUengc  the  fundamental  precedents  relied  on  by  the 
majority,  nor  did  it  conclude  that  any  absolute  exemption  was  required  by  the 
first  amendment.  Tlie  dissenting  opinion  did,  however,  conclude  that  news 
gatbering  was  protect(?d  at  least  to  some  extent  by  the  first  amendment,  and 
that  hence,  as  a  prerequisite  of'jln  examination  of  a  newspaperman  as  to  con- 
/ideutial  sources,  the  Govenimeut  nnist  "(1)  show  that  there  is  probable  cause  to 
believe  that  the  newsmr.n  has  information  which  is  clearly  relevant  to  a  specific 
probable  violation  of  law;  (2)  demonstrate  that  the  information  sought  cannot 
be  obtained  by  alternative  means  less  destructive  of  first  jimeiulment  rights;  and 
(3)  demonstrate  a  compelling  and  overriding  interest  in  the  information." 

Justice  Douglas  wrote  a  separate  dissenting  opinion  arguing  that  the  first 
nuieud  incut  required  an  absolute  exemption. 
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'i'lms,  it  Mppoirs  that  Uio  Issuo  between  U>o  majority  and  tlic  principal  dissent- 
Ini;  opinion  api)ear6J  to  be  whetlier  tije  uen'yjinpenjinji  muHt  /Irst  apiwar  and  then, 
it  lie  uan  «iio\v  iniraysiiioiit,  .seek  approin-nite  relief,  or  wiietlior  tlie  Government 
iniLSt  Wvai  .sliow  Hint  there  is  a  "eonipeillnK  need"  for  the  ne\v.si)ai)ennan'.s  evi- 
ih'Mce  to  sliow  proof  of  ji  "speclllc  probuhle  violation  ol!  tiie  linv." 

Tlw  niajority's  objection  to  the  stniuhird  propoi?ed  by  the  dissent  Is  tiiat  it 
wouUl  "enibai-lc  the  Judiciary  on  a  lonj,'  and  uneertahi  Jonraey  to  .  .  .  an  uncertain 
destination/'  ,  .  [T]he  courts  woul!^  also  he  embroiled  in  preliminary  Tactual 
and  legal  dctern)imilioii,s  wiih  re.si>ect  to  whether  the  i>ropcr  predicate  has*  l)een 
laid  .  ,  .  IT] lie  courts  would  be  inextricably  involved  in  distinguishing  between 
Ihe  vaUie  ol'  enroruinj;  dilTerent  erimlual  laws." 

Tlie  .Supreme  Court  liavinijc  decided  that  the  CNnihtitntion  pro\-i(k»s  no  e\*(»ii!p- 
(ion,  the  (pics  I  ion  heuomcs  one  ol'  i)oIicy  Tor  Congress.  Tlie  issue  would  appear  to 
Ix;  whether  such  deprivation  of  news  from  oontidential  sources  a.s  the  press  might 
.snfler  liy  reason  of  the  exhstonce  of  the  duty  oiitweigh.s  the  evils  that  the  (lovern- 
jiie/it  and  civil  litig^ants  would  .snfl'er  by  reason  of  tiie  proposed  exemption,  and 
that  iH}v>ph}  in  i>ublic  lifo  would  tfufler  through  the  exi)osniv  to  the  publication  of 
fahso  inCormatiou  either  becnu.se  the  .iournalust  twisted  valid  information  or  was 
jsiipplied  with  falsu  information. 

\\*e  lia\'e  had  Ihe  lirst  amendment  siaee  ITOl.  We  have  also  had  a  vigorous  and 
coatontious  i)re.ss.  Wo  have  also  had  *'IeaUi;"  for  many  decades,  Soaie  reporters, 
indeed,  have  si)eeiall/.ed  in  •Uoak.s"  and  have  llonrislied.  The  fact  that  .some  re- 
porters pnblish  leaks  from  the  Inireaucraey  with  great  regularity  would  seem  to 
sup;gest  that  Justice  Stewart's  fear.s  are  not  valid.  The  information  M'liieh  was 
invfilved  in  the  Urnnzhurg  cases  did  not  involve  disclosures  of  bureaucratie 
wrongdoin^r,  but  rather  of  crime  (in  tiie  lirst  case,  drug  violations;  in  the  .second, 
elvil  disorder  i>erhnp.s  caused  by  Black  Panthers;  in  the  third,  Black  Panther 
plots  to  commit  erimes  of  violence  for  political  i)urposes).  The  journalists  in  these 
eases  did  submit  affidavitB  that  the  flow  of  information  from  the  drug  eulture 
and  the  Black  Panthers  would  cease  if  they  were  required  to  reveal  their  sources. 
The  Government  claimed,  on  the  other  hand,  that  the  Black  Panthers  continue 
ohsly  sought  publicity. 

Fn  the  di.ssenting  opinion  reference  is  made  to  various  memoirs  and  biographies 
of  journalists  citing  the  need  for  and  importance  of  confidential  sources,  viz., 
those  of  Messrs.  Maclean,  Pearson,  Larsen,  Abbott,  Krock  and  Sulzberger.  It  is 
not  siiggeste<l  by  the  dissenting  opinion  that  these  memoirs  or  biographies  said 
tliat  an  exemption  from  the  duty  to  testify  was  essential  to  the  maintenance  of 
these  sources. 

The  7\cw  York  Times  of  January  7.  1973,  ran  a  ronnd-up  on  recent  contempt 
senleiieea  against  reporters.  None  of  these  cases  involved  refusal  to  disclose  eon- 
fhlentitil  sources  in  the  federal  huveanrracy.  Two  {Fa)'r  and  Waoil)  involved  re- 
portiiifj;  of  court  proceedings  in  vi<ihition  of  a  court  order;  one  {Hrhlge)  related 
to  an  allegation  by  a  city  official  of  Newark.  N.J.  that  ho  had  been  olTered  a  bribe ; 
two  (Dan  and  Barnca)  involveil  ohsevvations  l)y  permission  of  tlie  innuitos*  at 
the  Attica  prison  riot:  and  one  (Weil cr)  related  to  conditions  in  a  Tenne.ssci? 
hospital.  \i\  addition  it  was  noted  that  after  one  reporter  had  testlLfied  as  to  his 
observations  at  a  meeting. of  Students  for  a  Democratic  Society,  a  student  at  a 
campus  disorder  refused  to  talk  to  him. 

On  the  recoj'd  to  date  inhere  npi>ear.s  little  evidence  that  leaks  from  tlie  hnreauc- 
rncy  \vnn}(\  }to.  imjiaired,  l.ait  there  a.-(i  allegations  wliicli  may  he  plausible  that 
u\vv>(ved  in  crime  \vou\d  not  he  dii>posed  to  (nlk  to  reporters  if  t.hose  re- 
(jorlers  could  \h\  fompelled  to  disclose  tiieir  .'=«'(nirc(»f:.  In  tlie  three  Hravrffun/  cases, 
it  a]))>enr('d  in  two  of  them  (liat  tlie  Jriurnalist  had  acffnired  knowledge  of  tlie 
enmmissinn.  or  i)I?ins  for  ihe  connnission.  of  specific  crimes. 

Turning  now  to  tlio  di.^^advaniagcs  of  the  proposed  exemption: 

Tn  a  case  occurring  in  I.^^.^jT  it  appeared  that  one  J.W.  Simonton,  Washington 
co]-rf\si)ondcnt  of  the  yow  York  Times,  had  reported  that  members  of  the  House 
of  Kejiroscntntives  were  willing  to  accept  bribes  to  vote  as  might  be  desired  on 
theu'pending  hills.  The  House  appf>inted  a  "select  committee''  to  invosligate 
this  accusation  of  corvu]>tiou.  Called  before  this  coDnmittce,  Sim  on  ton  testified 
that  two  mendier.s  of  the  House  had  told  hini  they  would  vote  on  proposed  legis- 
lation as  desired  for  a  bribe  of  i?l,oOO  a  bill.  He  then  was  a.sked  "who  the.se 
n)emliers  are?" 


)!(»  t(*p]i(Mi:  "1  rnMit(»t  wltliotti  II  vl(»l{t(lnii  {)['  (M»it(l<l(Mif(«  tluui  whii'h  t 
r;ithi»r  suffer  luiylliiiij:  ...  1       not  sim»  1h>w  I  vww  in)^wov  it  \vi\in>ut  w  dis- 

't'ltt*  soUmm  roiMiiiltr(*(«  rrpoi'tiMl  this  rothxitiy  to  (Ix*  I'mII  Ilo\isr  niMl  htl t'odiiccd 
II  i-psdlitt inn  tliitt  SiiiiDntoit  Ik>  cltril  for  cotittMiiiil.  In  tlu*  <l(*lut((*  on  .httntiiry  l^t. 
JN.')?  on       j'{'SMjijti/)n.  n)i»Mil)prs  oj'  Hm»  Jlon.sr  nnulc  roni.'ii'lis  as  follows: 

•*Tlii>:  is  n  strnn.irr  sort.  oT  ronlldciicn.  JIo  snys  r<nili<liMi<*<'  was  I'cpoSiMl  in  Itlm. 
i\iu\  (Inil  lt(*  (Mnn(»t  ln'o.tl<  tin*  simI  oI'  tlnit  c*onfl(l(Mn''r.  Vot  it  was  not  coittidiMitinl 
i-nonp:li  to  1^(m»p  hlin  from  pnhlisliin.i;  the  fnrts  to  tin-  world,  in  this  wny  rasliiiir 
siispU-ion  on  (»vi»ry  ntnn  In  this  llonsf  ...  I  Inivr  :i  ri.irht  t«»  Unow  h\ho  nnuU' 
t])(»  propo>}rlon|  :  tlu'  lloiisc  hns  a  jiirht  to  Unow:  my  «M»nsliliu-nts  liavo  a  ri,i;ht  lo 
Uin)\v;  lln»  r»ai>:t  if  uiMits  of  every  nnMnhcr  here  hnviMi  ri.uhl  to  know  .  .  .** 

A  r(»por(t'r  has  .  .  a  diKy  in  law  ami  nnu-.ils  liiirlior  llniii  any  plodirc  lalwu 
ailvisiNlly  nr  nnailvisiMUy." 

••[WihuM  j^n»at  imhlic  iiitorosts  ari»  involvoil  In*  is  Innind  t()  nniki*  rcv<»laHrai  - 
Mr>  matter  ln»\v  sarriMl  tlio  (joijlldiMU'f?  whU'Ii  may  liavo  )nM»n  r»»i)os(Ml  in  hiai." 

No  nu'nihcr  sUir^^cstoO  tln»  cxlslrnri'  ol;  a  lirst  anuMnlnuMit:  privilege.  hn(  somo 
MH-mhiM's  opposed  tin*  rt*soliitimi  on  the  j^nnnnl  that  (*on^M*(»s.s  did  M(>t  Inivr  Iho 
(MtMstifnMonal  powia's  tii  cfmipi*!  losMmony. 

TIk'  r(»s(»IniioM  was  a(li>pf»*d  ovorwlu'lndn^ly.  AVIumi  bro'nj^Iit  iK-forc  tln»  llfaisp. 
Sinn>nton*s  di*n*iis(?  was  not  tlio  first  auuMnlmiMil,  Imt  tin'  absonrc  »>f  any  law 
(•onipi»Hinji  him  to  tpsfify.  IK*  said  : 

"Yon  havo  not  oji  your  s(a(iifp  linaUfi  any  Uwv  forlnddinK  that  f'onlid<'mM»  .  .  . 
Mnho  KitHi-  n  htv\  autt  I  (th-s-crrf-  if.  Mt\kr  siirli  a  law.  and  whon  .Mr.  a  or 
Mr.  H  (ronu's  to  im\  and  wishes  to  make  a  ponf'idontial  comnuinifation.  1  mm  11  s.ay 
to  idni :  'Yf*^.  T  will  riMM'ivt'  it.  snhjort  always  to  tin*  i>rovisi()Ms  of  t)ns  )aw.**' 

A  lar^;e  iimjority  voted  tlmt  Sim  on  ton  was«  in  coiifonipt  of  tin*  IIons(»  and 
should  he  conline<l  imtil  ho  testilietl,  iis  hp  ovimt  ually  did.  (  Vmir.  OJlobc.  :Mth  (Nniir. 
:^d  Si'ssion.  40:^-l(H>.  3  Hinds.  PrccviUmiH,  §  xmx 

Jt  certainly  w  ion  Id  soeni  that  the  houses  of  (■'fni^iress  should  continue  to  he  .Mblo 
to  protect  tlieni.solvGs  as  was  d(aie  in  3857. 

At  least  one  monibor  of  Coniu^'oss  ha.s  fsufferod  del'aniatimi  from  a  i)nhlislier  w\\i\ 
n>is(|noted  his  .sowrce.s.  In  liie  liljel  .<nit  hnnv^ht  hy  Sf.nator  old  water  .against 
TMlph  Oniu'/.hur^;.  inddishor  of  Pact  niaijaxine.  pre-trial  d'»positions  ostahlished 
that  the  article  on  Senator  Gold  water,  published  by  Fact,  had  substantially  nns- 
statcrt  the  r(\sults  of  a  survey  of  psychiatrists  taken  hy  (jnestiounairo.  Cohlinficr 
v.  attiri:;lnin;,  414  V.  2d  324  C'.A.  2d.  100!)).  It  was  not  ar^cned  in  this  case  that 
the  sources  were  confidential.  Init  the  fact  tliat  tlie  publisher  misquoted  his 
sources  shows  tliat  it  canu'»t  he  assumed  tliat  to  deny  an  exemption  won  hi  in- 
variably ctit  o/r  truthful  news:  a  duty  to  reveal  his  sr.  irce  would  prosunnddy 
have  the  effer-t  of  making  a  i)nblisher  more  careful  to  ipmte  his  sources  correctlv. 

In  Ctiriifi  rtthlhVhif}  r'o.  v.  3RS  U.S.  1.30  (1007).  the  Sui)renu'  Court 

sustained  a  libel  verdict  resulfiiipf  from  t]i(*  j>ul»li(iiti/>n  of  ar/lc]c  U\  the  i^nifir- 
(Utu  Pjvenlntj  Voai.  It  deveb)ped  that  the  /'on/  bad  drfanu'd  the  plaintiff  football 
eoairli  on  tlie  liasis  of  false  iufoi-matioa  ])rovided  by  n  convict  then,  on  crindu.al 
l^robation.  i.e..  a  man  of  hiijldy  dnla'ous  character.  In  this  case  the  uid'.ru.^t wortliy 
nature  of  the  sf»urcc  cmdd  otdy  be  shown  by  ident ify iuir  the  source. 

A^ain.  in  various  eiises  it  has  develoi)pd  tbat  information  is  nuiOe  use  of.  al- 
thon.idi  not  necessarily  iud>lishcd.  when  the  fJli.u:lit(»st  iuve.«*ti?ration  would  have 
dis<']oscd  its  falsity.  Such  a  ease  wa.^;  /Vc//r  v.  Wcf<i.  2.3R  \.V.  .3lfi  (1022).  in  wlueh 
the  defemlant  suiieriutendcut  of  a  nu^rals  Kfoup  transmitted  to  a  di.-?trict  attorney 
iuforniation  in  an  anouynmus  letter  tliat  the  phi  i  a  tiff  k(M>t  a  brothel.  The  sli^dd'est 
investitcation  wotdd  lmv(»  discb>s<»d  tliat  she  was  a  rcs])ectabJe  }iousowif(>.  Tiie' 
defendant  was  not.  of  course,  a  newspaper,  but  the  incident  demonstrates  that 
la-esnmably  resi^onsible  people  nrUce  use  of  in  forma tiou  the  falsity  of  -wliicli 
cmild  lie  readily  ascertained. 

[•mhu-  the  doctrine  of  A'clr  Vo/7.".  Timca  v.  f^uVivai).  370  U.S.  254  (1904).  aiul 
snc(;(»cdiui:  cases,  the  plaiutifl*  in  a  libel  notion  who  is  a  i)nblic  oflieial  or  publie 
tijiure  must  prove  not  only  that  tin*  publication  was  false,  but  also  that  tlie 
defendant  kmnv  it  to  )>c  fals<»  or  Jtcted  in  reckless*  disreju^ard  of  tl)e  triitli.  The 
as.mmii^timi  of  thi.^  burden  nec(i.^snrily  involves  askiiij;  the  defendant  what  bis 
sources  were.  If  the  del'endant  iuiblisli(»r  can  merely  say  that  his  soureos  are 
confideidi.'il.  th(»  defamed  jdaintifl:  can  never  recover,  allliougl),  a.s  tl)e  fore.u'oin.ir 
eases  show.  i)uld!sbers  do  nii.squote  and  sources  He. 

Tuniin.ii  to  the  situation  exislinff  in  the  ca.ses  before  the  Su])renie  Court,  vi*/.,. 
cases  iuvolvinij:  elTorts  \.o  extract  testimony  from  report cr.s  who  k'uew.  or  pur- 


rul*'(l  tli(»  claiiii  of  cxciijpt Inii  on  tlu*  irrouuU  lluu.  "IiL^ofnV  ns  nii.v  rt'iMrrhT  in 
1h(»si»  cnsf's  uinlciluoU  noi  to  n»\'»';il  uv  lo.sUt'y  nlfont  Mm'  (Tlinc  witiirs^rtl.  h\< 
I'ljihii  of  i»rI\ll<»Ki»  under  tin*  lirst  anHMwInicnt  pri'srurs  no  snlKsnihlljir  ijui'^tlon. 
'VUv  v\'\u\i\^  »»r  m»\vs  son»'r(»s  nr»»  no  \pss  v»*i»n»ln*nsil»i*»  n\n)  lin'('nU'»»5ni:  to  Ww  juil»- 
Mc  inicrt'st.  w  Immi  wihicssiMl  l»y  n  rciiortcr  Uimu  w  lirii  tltcy  nro  noi." 

Insolnr  us  ti  sluluti'  Is  concornt'd,  tin'  »im'-<llon  of  r<MU'S^'  Is  (tm*  iM-Ury. 

Tt*  \\'}iui  rxii*nt  iiti  u.vcMMiWion  \\'(Hi[(I  Uv  luMicficiiil  In  providlni;  n<I«hl  ion;il  t'ln'Ui- 
tlc.s  t*or  news  iintlu»rin)Lr  as  Mjrniiist  the  liarni  of  luldlHoiMil  i  T'-lrr.  mn  for  •.•rlmhmls 
is  illlllcnlt.  tf)  say.  At  IIh»  tinn»  of  Hu'  Snprcnjc  (*<mrt  (N'<-i.si<fn  IT  ?<tnt«*s.  Uirlndini; 
N<'\v  Vorlc,  Inid  (»j»n;t<Nl  l('>;ls];itioji  pnf\'i(Jin;:  .si'ino  Niiid  of  cxmipMoii.  Tfic  Coni- 
niltt(M»  of  tlM»  S('n}it(»  thiit  considers  nny  hil!  pntvldln?.--  nn  cxf'niptlon  ( in-rsiMnnhly 
tin'  Coniinitii'c  on  tin'  .Indlclnry)  inlylit:  \v(»!l  !omI<  int"  tin'  rxiM-ritMnv  <»f  tlic  stntes 
with  sncli  Icjxislntlon.  Tin'  X«»\v  York  sintnto  to<dN  t'tTcct  h»ss  tlinn  1  lirct*  ycijrs  ?iir'> 
(Mtiy  .lo,  1  (►"()),  and  licncrc  our  oNiKM'icncf*  hvvv  in  \i»\v  York  is  llndtrd.  Tin'  court. 
<-ascs  to  da  to  indicate  a  narrow  (M>nsl  rnclion.  In  Mulfcr  uj  II' /M /-/•*.!/.  «;.s  Misc. 
2d       ( All)iiny  Cnty.  Ct.  Nov.  V,)'\).  the  Court  snid  : 

**Althoujxh  liheral  intorprotatton  of  pi»rtiucnl  si}itiit»»s  nnj:lit  well  Ue  d^^Mucd 
desir«hl(>  in  pnsslnjx  njjon  civil  rlKhls  as  sin-h,  liiws.  ev»»u  in  tliis  catcirory.  can- 
not; he  <Ustnrtod  thron^l\  ln-eudth  ^tf  u\tcr|»re(atiou  t<»  llu»  poitit  of  in»pairin'^  the 
(u'dcMiy  i)roccss  of  jnvi\stipilian  of  ci'l/ac  aud  pr<>sf»(.ati<ai  f»f  crlniinals." 

Of  course  if  this  constriici inn  is  sustiiintvl  hy  the  higher  courts  cKtunptioii  h»}iis- 
Intion  will  not  1k»  a  serious  handicap.  On  the  othor  hand,  if  such  Ic.irislnt ion  were 
construed  to  cxeinid;  newsp«i)cnn(Mi  under  the  conditi(ais  oxistiaj;  in  .s7^//r?  v. 
l\i\f)i>fi.  -W)  Mi.sc.  lid  (147  (1!)71),  the  ctTects  udjudd  he  serious.  'Pln»re  a  srrand  jury 
WMs  invest ij^at in^  tlu^  honddniJ:  of  St(M-Iiu;r  Hall  iit  the  Ttuversity  (d'  Wisconsin. 
A  newspaper,  The  Kolcidosaopc,  laiblished  an  artich*  "The  Mondiers  Tell  Why 
and  What  Next'*.  .Overruh'ujx  file  claim  of  priviI(»;ro.  th(»  Court  said  :  "'IMic  need 
fca*  these  answers  is  intthin^  short  of  the  imhlic's  need  (;iud  rijxht)  to  protect 
its(»If  from  ])hysical  attacU*  hy  approhcmlin.u'  the  ijcrpeti'ators  of  sudi  atlacUs." 

The  real  issue  in  rases  of  this  type  seems  to  !k»  wh(»ther  it  is  sutficientiy  im- 
portant for  society  to  ac(iuii'(»  ahont  dissid<»nt  criminal  roups  sucIj  additional  in- 
fonnation  as  it  can  thro\i:^h  u  .iournalisfs  lu-ivilofce  to  warrant  exposinjx  it  Keif 
to  irremediahly  false  infonnation  or  pr(i])a^rauda  either  hy  rea.son  of  niisipiota- 
liou  of  sources  by  journalists,  either  consciously  or  hy  (»rror.  or  hy  the  supply  of 
false  information  to  jounmlists  hy  dis.sidcnts  and  criminals. 

In  an  attempt  to  compromise  with  the  press  the  I^eiiartment  of  Justice  on 
Ssopteadior  2.  1070  issued  irindtdiuerx  respectia;r  sulipoouas  to  the  press.  Tli(»s< 
ffiddeliues  recpiire  that  any  suhpoena  to  tin*  pi'oss  lie  specimen lly  appi*f)ved  hy  the 
Attorney -General,  that  press  sources  not  hp  us(m1  if  in>n-press  sources  ari»  avail- 
ahle.  that  prosecuting'  attorneys  ue^rofiate  wiMi  the  press,  and  that  weiiilw  fie 
i;iv(»a  to  whatever  first  amendment  inten»sts  nuiy  be  involved. 


f>TATK.MV:^T  of  WulTKltS  GUIT.ll  OF  AMKUICA.  Ka.ST.  IXC. 

TJ»e  Coujicil  of  tlie  Wi'it(»i's  Guild  of  Amci'ica.  Kast,  on  February  2."^. 
l^assed  the  f(»llo\vinjr  resolution  : 

The  Guild  is  ;rrav(»ly  (M)n(;eriu»d  at  the  growing  threat  to  freedom  of  the  luess  . 
within  this  denu»cary. 

Too  ujany  ne\vsj)eople  lutve  he(»n  jailed  f<u'  praeticinj:  the  frecdain  of  the 
press;  for  prolectiug  their  sources;  for  reftisiuj^  tj>  tell  conrts  details  of  informa- 
lion  jrathercd  Onit  not  used)  while  working  as  jonrualists-. 

(hul  (his  ^n*'.\cUvcr  divwUy  coutv.iVy  best  i\ileYesls  r>i*  a  fvre  p<Mipb\ 

Vor  we  believe  tliat  if  newsi)eopl(»  are  truly  t<»  h(*  trustees  of  the  i)cople*s  riiihi  to 
know,  rather  than  real  or  apparent  aj^euts  of  jroveriuuent.  tlu»u  tliey  mast  he 
absolutely  fi'i'o  to  reijort  news,  jjiforma/ioii  and  opiidons  winiout  any  intci'fcrciiee 
from  any  oth(»r  section  of  the  conuuunily.  IMds  belief  is-  bascMl  <ui  the  assnmi>tion 
that  the  First  Aa\(MidnH»nt  was  writttm  to  protect'  (he  ijeople  ami  their  dennK'i'at i<' 
ri«rht  to  free,  untainted  information. 

To  that  end.  the  Guild  calls  on  Congress  to  si)e(Mlily  pass  le^'islaiion  providin;; 
absolut(»  imnuudty  for  newsiUMijde  ;i^rainst  forced  disclosure  of  sourc<»s  or  an* 
UKnl  information  i:atlUM'(»d  durintr  the  praet,if:e  of  their  i»rofessi(m.  The  Guild 
supports  those  newsi)(»o])b»  who  are  enrrcutly  ti.uhtiiit:  lo  lu-otcct.  th(>ir  I'i.u'hts 
under  the  First  Amendnn^it  juid  b(»Uoves  with  Tln)mas  .lelTerson  that  ''our  lib(»rty 
depends  (he  freedom  <d*  the  ju'ess.  and  tli:H  cannot  b(>  linuted  without  I'cin.i; 
bist." 
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[rroin  I  he  yuthnnl  Ohncrvcr,  Doc.  SO.  1072! 
riiKssrun  ON  tiik  I'uhss  Alaiuis  Xkwsmkx 

IlKI'OUTKUS  (;(»  TO  -lAU,  1\  A  GllOWlNO  UA'ITJ.K  OVK.U  CO-NTIDKNTI AI.l TY  <»K  NKWS 

(By  Mtwk  II.  Arnold ) 

Vn'yir^  tivL'thnn  is  iindei'  at  tuck — jis  n.siniJ.  hut  Ihis  I  lino  tlic  i>snu  isij'l  hlas  liut 
cinilldiiitlnlily. 

A  I'll  It'll  with  rrccnt  .Snpronu'  Court  cIoc{sioii«.  s-oine  lo\v(»r  cntirl.^,  ;:nuul  jtii'ds. 
ami  s(af(»  IcKishifiiros  aro  (loiiwindliig  that  roiM/itors  divnl^ro  (^/nllih^Jithil  s(Mim*s 
or  ^o  in  jail. 

Tlio  s<»v('rit.v  rtf  tlio  tlncat  lo  press  frocdum  is  n  matlcr  of  disimtc.  UiU  tla» 
iiutiou's  lending:  news  orpuii/atfoMs,  iiornmliy  distnisifiil  (»f  (loviTiiniciil-.  an* 
calling  L'or  Ki'doral  U»Klslntloii  In  thr  in.'W  Con^MVss  to  protrct  "tlio  nuMic's  ri;;hl 
to  know.'- 

Soaa^  laddW'atioMS  and  son  a*  aowsau'ii  are  disfnrlu»d  hy  tUv  ilum^Ut  of  /c^risla* 
tioii  that  would  si>oll  out  rUMits  ^xtinraiiterd  hy  the  Constitution.  Coliuunlst  I.  V. 
Stono,  for  exnaiple,  wonders  whothfM'  '*ln  trying  to  reinforce  inw  ri.ii;lits  we  nd;,'lit 
actually  undernilne  tUeni;  the  details  are  the  Important  thin;:."  'i*li(»re'.<  e(»n* 
t.rov(»rs.v,  too.  ov(m'  whether  seholnrs  and  nutliors  should  i»e  covered  hy  any  new 
I>n)t.ectjon  offerer!  newsmen. 

But  rcjrardiess  of  differences  over  the  need  for  legislation,  many  newsnuMi. 
publishers,  and  broadcast  executives  contend  that  the  press  has  lately  beefune  a 
seajM'groat  for  vindictive  judges  and  government  authorities  seeking  to  cover  their 
own  mistakes.  Items : 

Reporter  Peter  35  ridge  of  the  defmict  Newark  New  ft  spent  21  days  In  jail  in 
October  for  refusing  to  tell  a  county  gram?  jury  whether  he  ktie\v  ttiora  thnti  he 
printed  about  a  local  housing  offlciaVs  charge  she  was  offered  a  bribe. 

Newsman  Wlliam  Farr  has  been  imprisoned  since  Nov.  27  for  refusing  to 
tell  a  Los  Angeles  Superior  Court  judge  which  of  six  attorneys  in  the  Charles 
Afanson  nuirder  trial  gave  him  inerimlnating  infovmation  he  publislied  in  the 
UcrnU'Fjxamhxer  in  violation  of  the  judge's  pnbllcity-gag  order. 

Reporter  Joseph  Weiler  of  the  Mcmphh  Commercial  Appeal  was  tlireatened 
w*Uli  a  Contempt  hearing  hy  a  Tenneessee  state  Senate  committer  after  he  refused 
to  disclose  his  sources  for  a  series  of  articles  on  inmate  abuse  at  a  state  ho.spital 
for  the  retarded.  A  radio  newsman.  Joe  Pennington,  who  did  disclo.se  his  source 
for  a  similar  ropOrt,  was  re eoni mended  for  a  grand  jury  investigation  of  perjury 
whon  the  source  denied  giviiig  Ijini  information. 

Pavid  Lightnmii.  n  reporter  for  the  Baltimore  Evcnhu/  has  been  cited  for 
eontenipt  of  court  in  refusing  to  tell  a  county  grand  jury  the  identity  of  an 
Oeean  City,  *\rd.,  .salesgirl  who  was  descril)e(l  in  an  article  he  wrote  oji  drug 
traflic  as  having  offered  bin.  illicit  drugs.  ITis  state  appeals  have  been  exhausted 
and  lio  will  go  to  jail,  unless  the  Supreme  Court  takes  the  case  and  rules  in  his 
favor. 

Brit  ITunie.  an  associate  of  eolnninist  Jar-lc  Anderson,  lias  been  ordered  in  a  libel 
ease  fo  divulge  bis  source  for  an  article  oharging  that  a  United  Miiu»  Workcu'S 
ofHcial  bad  illegally  renmved  union  files,  HMiis  ruling  is  also  on  ajipeal. 

Jim  ^litobell.  a  r(»port(M-  for  radio  station  KFWB  in  T.os  Angeles,  was  ordered 
by  a  county  grand  jury  Dec.  20  t'^  prod\ice  tapes  and  notes  used  for  a  report  on 
bnilhond  practices,  whieb  the  grand  jury  is  investigating.  His  station  mauagrr 
said  the  request  for  nmte rials  not  broadcast  raises  serious  Constitutional 
questions. 

John  F.  Lawrence.  Wjisbington  bureau  chief  of  the  Lo^i  Avpclrst  Timcif.  was 
jailed  briefly  Dec.  10  for  refusing  to  honor  a  court  ru'der  in  the  Water;rate 
l)uggjng  case.  He  bad  hoen  ordered  to  produce  tapes  of  a  five-hour  interview  by 
I  vo  Times  re]:>orters  wit!)  Alfred  C.  Baldwin  TIT,  a  k(^y  Ooveninicnt  witues.s  but 
be  contended  it  wotdd  violate  Baldwin's  confidence  to  do  so.  The  interview  bad 
been  granted  on  tlio  underst.'inding  t))at  Baldwin  would  decide  whieb  portio)is 
could  be  publi.'^lied,  A  major  court  test  was  averted  two  days  later  when  Baldwin 
released  the  TimcH  from  its  pledge  of  confidentiality.  Lawi'ence  thereupon  sui>- 
pUed  the  tapes  to  the  court. 
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f.nwrciieu  nUo  pot  Onvi'iniiM'iii  nttcntlon  diirinu  iIh»  >irrl  nr  llMii*; 

t)io  Ki'iiiMMly  AdiiiitilMrrttliMi  !»vu\  Ww  V\\\  to  liH  lnmio  hi  Hir  mWl^Uo  t»f  «h»'  nt«til 
!•»  (li'iiiiiiKl  liiforiiiiiHoii  nlKHit  Ji  >»tor.v  lio  urofi».  LftwnMiiv  rrfn?«<'l  l<»  ijlvr  II. 

'I'Ijo  frHHirficv  nf  iliiM»  rlinllonijrM  tn  no\v.««.pilh«'rin>r  oIYnrw  Im*  |iri»nij»lin 
fnir?*  tlinl  n  now  Imllrnl  "rHmi  i>f  Irrroi"  iiiny  l»r  drHnMulliu:  <»ti  llir  tim**  hmmIIh. 
IN  idijrri :  !•»  sliilc  iIIm^cmI  iiimI  Jniiumll^lli:  liiUhiMvi'.  r^r  it  I-  tini-  Dml 

lu-WMiu'ii  ha\o  nlWMVf*  ilxl<nl  Jnll  yciifrhn'^  Tur  rrriNiim  In  initiM^  *i>nr«  i  ^  nr  Ihr 

(oiilciilM  nf  iiii|nil»ll-'liril  liitcrN hMvr«.  i(  Is  oMly  in  llir  lui*.!  f  *  ynv*  tliiii  iiuuiy 

rniuts  hjivo  lu-^tmi  t<»  (Iriuaml  tluil  lhi\v  inula'  llu»  clH'lr^*. 

.Mniv  ffiMfi  ioO  Mii'iKHiins  ui'iv  served  cti  iii»\\>p:iiM  rs  iitut  nidi't  trb  vi.-Ii  ii  >;a- 
tl»»im  In  t!h»  nr*t  two  yonrs  of  tla'  NiN«»u  Admliil>tratl«»u  l»y  Fvdvrn!  i»i»»MM  Uh»r*. 
sl.'ilc  in«»siMMiHi|w.  iitid  d('f«  MXt'  aUnriii'yit.  Tlifir  N  ln>  roijJil  «im  iIh-  ini:rlM  r  »<iuri- 
tiM  ii  liHt  Iwn  liTiidM  nn*  i'li:ir:  Tnlcnil  snttinK'iiMM  iwv  down  slmrply.  n  n>»\dt. 
cif  niMv  j>rrss-.sul»p«U'na  K»ddrlliU's  IxhihmI  l»y  tliu  .lustier  Di'luntiiicut  iti  IHTh.  !:iir 
st»(io  iiiid  local  snlipoi-n;js  nio  up  sliarply, 

'I'hosc  Kecking'  to  c-xplaln  wliy  pnUit  In  Uvn  ic-eiil  SiipiriiH-  <'i»uil  «li'ri'i»-n*< 
llmt  iiitiny  newsaa  n  feel  ari»  eldpplnt:  away  al  (ho  (Nuistiluliniml  i;tid'  rpJo»»^"-^ 
press  rnnloiii. 

hi  tUi;  rordapm  Tapeis  ease  iwa  years  Uixo.  iliv  ("mirf  Tor  the  flr-l  ti'iiir --m- 
Joined  newspsipvvs  from  puldls!i!n«  Infttrnuitlon  llu-  (tnvernuo'nt  wanted  >np- 
pressed,  albeit  only  tenipjirarlly.  And  In  the  r.ViMtn  //  ea>e  Inst  -Tune,  in  which 
n  \cic  YorK-  71  ma  repj)rt<'r  wiis  lii'hl  In  enn tempt,  for  n-riisln.;  t«»  answrv  ;;riind 
jury  qncsllons  ahnnt  the  lUaeU  Pnnlhers.  the  Court  held  o  I  tint  n*pnrlers 
have  no  antomatlc  right  to  rernso  lo  dlvnlp!  Infonaalion  learned  la  eondilenre. 
The  Conrl;  also  sahl.  honever.  that  tlie  fttatos  and  OaiKress  may  errata*  a  new*'- 
man's  privilege  by  legislation,  If  tlicy  see  tit. 

The  deh;ite  t»ver  ronlldeiitlallly  unites  m'Wsmen.  divides  law-enfi»peiiierl  an- 
tJjorliies,  and  fr(H|uenMy  n».v.**lhies.  Mu?  pnhlie.  \U  siirinf:hoard  is  fhe  firsi  ;Mnend- 
mont  to  tlic  Const Uullon,  which  declares  thnt  Congress  "shall  nialie  no  law  alo-ldir- 
injtr  freedom  oC  the  press.'*  Unt  the  Constitution  docsn*t  delhie  freedom  nl*  the 
)n'ess.  and  t)>o\j^;)j  the  antendaiont.  wtnild  seoia  to  snfer.uat*'  'he  rl'^lit  lo  ptiiillsli 
the  newK.  It  doesn't  extend  the  suiae  Idauket  prolectlnn  lo  tlie  rl;:ht  le  ualher 
tl»e  news.  \nilessl»y  la\pllcatlon. 

Many  citizenj^  do  jiot  nnder^tand  why  I  lie  pre.«s  .s-honid  rohxsi*  Ui  co  o|M-raf<-  \\U\\ 
law-enforc(»uient  aiithorltles  who  ndplit.  sny.  want  to  sUidy  unpnhllshed  new.s 
l>hoto^;niphs  of  a  ghetto  riot  to  deterndne  who  the  instlualf>rs  are,  Why.  limy  a  si;, 
slundd  reporters  refuse  to  tell  awthorJIle.s  whefher  any  llleA'^l  «K-ts  u&^Ul  Iiave 
hee\i  discussed  at  nicetiupcs  of  political  radicals  thnt  thny  allctided:  S»i:ae  even 
ask  why  the  i">rcss  should  piddish  hiforniatloa  from  people  wh»»  "wjuri  own  up" 
by  letting  Ihelr  nanjcs  ho  used  in  print? 

A  NaKD  FOU  IXSIDK  .SOUUCHS 

'I*he  best  defense  of  (he  prevailing  press  pracdecs  was  the  one  Klven  by  Senator 
Alari  Crnnslon  of  Callfornhi.  before  a  House  .Iiullelary  snI»co?niuillee  lasi 
October.  SuUl  ho: 

**AVhen  public  or  private  i)ower  is  al>\ised.  ft  Is  Mffen  almsed  seerelly.  Aiul  as  a 
police  de)inrt  aH»at  often  nuist  depeml  «ni  a  tip  to  solve  a  crime,  so  invest  imd  ive  ve- 
port(M-s  often  n\ust  depend  on  a  Ivnowledgealde.  inside  informanf  (n  discover 
abuses  of  i)Ower.''  The  uioro  so.  says  Cranstoa.  siuee  reporters  (Uufi  n«vc  access 
to  sniipoeinis.  arrest  powers,  and  tlie  oth(»r  tools  in  a  lawniau's  worl:  hit. 

If  rei>orters  can't  jrimrantee  protection,  arcues  Cranston.  soni*ees  of  infornui- 
fion  will  dry  up.  wroufrdoint:  won't  he  exposivl,  <Iu>  puI»Jic  will  be  denied  essculinl 
infor!nath>n.  lUU  Hnmll.  Clis  news  director  In  AVasldajffton.  tells  this  sloi-y  almul 
the  efi'iM'ts  of  the  (Uthhccll  eusc  ou  newscatheriaj:  iirnctices* : 

CB.'n  wanted  to  fnterview  a  'vheatin?'*  wclfjire  molljcr  in  Atlanta  for  a  uef. 
wovlc  White  r;\\M^r  on  pnbllc  assistj\nco.  Prodneer  lt;e  Kleinevmni^  ncrced  to  dis- 
UMise  her  voire  and  nppenranee.  lint  the  wonian.  feariiij:  p!*osccutiou.  thMuaTuled 
a  ph»d^ro  thnf  Die  uetwork  not  divul.cre  Iier  nnmc  if  sni)poen:ied  tfi  do  so.  Kleiner- 
man  called  CISS*  Irirjil  counsel  in  New  York  nnd  was  lohl  tlie  network  couldn't 
iriinnmlee  to  protect  tlie  woman's  ideutily.  Tin-  intervi(»w  was  cnncelcd. 

In  ^rcmnhis.  the  Commorvtitl  Apixal  received  a  tip  thnt  11  liospital  (Muployes 
had  .>eeu  Mrcd  or  susiiended  for  n  busing  ini.m  tes  nt  tln»  stnte  hospital  for  I  he  re- 
tarded. Kcportcr  Joe  Wcllcr  was  assigned  to  the  st(u*y.  Tic  i n vest i;rn ted.  con- 
firmed t)n»  fact.s  witl)  lio.spital  authorities,  nnd  wro(e  the  stor.v. 


A  S  ii:tti*  n»iiiiiiltti*t*  ntiiti*M«f«*k  <iti  lititiii^tiiiti*  liivi^tli^jitiMii  it(  itii*  Uu  \' 

ili'ht  tiUt\  rvt*n^t  (II-  tM»t  Mil  mvlliHlli'tl^  ril  Itii*  tliH|iiliit  1*M|  itll  fi'|MiMi*rA  \\VIU*r  illiit 

*\*n*  Vvuuiu^iUui  i«r  niitlii  ^tntlnti  WIU.O.  wUv  ttn»aiUii«l  d  ^UuiUu  iu^-ttuui  itfnMi^ 
itiitMii<«,  Mi*\i*r.«t  M'Ui«iMrf«  \rU*i\  tn  Mit|i  tin*  iuv««i>UuiUl*iti«  t*in  tin*  « ti.ttriiinn. 
f**t%\\uii  »«•  «t4iii*  MMtjitiif  rnrtl«  IVr*«Mi.  Jr.  "\\iititi*il  (n  M^Mtii*  tii>\v«tnit«<*r<« 

ttt*:  MtiATA  t  t^oi.n 

Ti*iiitM*««ii*  «itt«*rtir>  ttrtti*nit  nttnl  ttio  Innio-iliu  k  (iMittnUtt***  hH*k<«<l  iinili*«rii\  |m 
li>*ttl  II.  ttiii  tlx*  nflnlr  Unn  v'M*\  st  pnll  H\i*r  tii*u«  tftilti«*rltm  <iiilvin«><(. 

S}i>  <»  Aiiuii**  M«'l  A«i'ttn«tt.  ti«<»IMnMt  ttuiimttliit:  «iUlitr  «tf  Uu*  t*«if»tmrr»^/i}f  .XititmU 
*  If  niinitirr  vtt*v  iitft^H*  I'll  t)i]i|  M  vrr.v  illthcitlt  in  tM«lti»vr  <Mitiii*|N«fl.v  \\n{\U\ 
till*  (tliMiif  ntifl  nill  u<*  iitMitit  It/* 

ttiutitiiMi  «lnt<*^  f TiMiiii'^Mn*  Nn't  Miir  iif  tlirtnt  liitv<*  ht\\%  \*rit\i^^{Uiit  tln«  i^titt- 
tiiti*hfi{ilil>  «»f  iu*\vjiiin»ii*?»  fMiimi*?*.  Uiil  tlM»jH»  liiu?<  iin*  iinxv  Ih»Iiic  ilHpnntciM 
tiMi«li^|ii.ih*.  rnllfMrttln.  Mil t'Mn till,  iitnl  Now  .l(*r<(i*>'  nil  li.ivi*  >tMtnc  MiUAA  lau«. 
mill  n'|t«irtt*t«  iti  nil  ttit*i«<*  «t:iti*««  iiri*  f^rrvlnff  nr  tliri*fiti*tii*fl  ulttt  |trl«Mtt  lrrtii«  Ih»> 
iMiiM*  iir  l'*M|itiittiv<4  III  tilt*  U\\\  **r  itnit<«ttnl  i^ntrt  ltit<*r|it-i*ttitli(h«. 

Ni*\v  .tiTM'.v  Miiirt««  ntlnl  tlint  ItrMirr  wn«?i*j  «*titltli*il  tn  |ir«iti*i'tl<*tt  t"  tin* 
i'v*tit«*iit?*  t*f  I1I.4  llili*rvli*\\  >ltiM*  Ih*  ttiitiml  liU  Miiin^*  Itt  tin*  «liir\---llif«  unnmti 
wUu  ^\\t\  jilir  wiif*  nnri*n*il  It  l#rllM%  tt(«  «*linruf*<l  uStli  <^ittt(*iiit«l.  ^'^iT  ^vii«< 
i  litirciil  il'trhiiT  n  tirl(*r  ihtIinI  wIhmi  Ih*  left  tin*  tH*\\>|i(t|N*r  ItiijilitrM  li»  tiiki*  n 
n«<  i*\n'itilv«*  n^«Nt:itit  to  Un*  I^'**  .NtiRrh**^  ilUtrlit  nltornry:  Su|H*rlor  rniiri 
.tiiilui*  riinrli*^  It.  Olil»»r  mini  ttint  tin*  Irtw  ddltrt  t^»\vr  "ftiriiuT**  iiou«*nii'ti.  Knrr 
N  titiw  MTvltitf  nit  Itnli'tltilt**  M*titftM*i*  for  rivll  i*«iiitfni|it. 

t.lulitiimti  wiin  tiMt  iinitntnl  Uy  ttio  Mnrylntnl  hnv--n|ili*«t  Iti  tin*  n'tll(tti-lH»> 
ivtiiM*  Ih*  tM*^liM*tiil  til  lilotitlfy  liitiisrir  n<<  it  ni*w«titnti  ti«  th«*  Mil(*«i:lrl  ulifti  n<*kltitf 
iiImmii  ilrittfy.  His  tM*\\>tni|H*r.  wliW'li  U  Pt't^Mllii?  thr  nt?***  to  llio  Sn|iri*iii(*  ruiirf, 
si>'s  III*  (lliln't  |iiin'li:w«»  liny  itriic<<  uiiil  wnn  ilirn*  itt  lil«  i*ii|tnc||y  ii  n<|Nirti*r, 
i«uf  II  privitd*  t'lilr4Mi. 

.\iH>i*rttltiuly.  tunny  tn«M||:t  ri'i*r<*>{*iilntlvr««<  tin*  tiriiiniiillii;;  l-*iMlrriil  louN|;ittnii  In 
l-fntiTi  tu'u>ni(*tt*s  ><inirti*!4.  Itiit  tin*  ninjt»r  ni*\v,'<  nnr.'itil^itlMtm  uri«  11 1  »»il<N  hvit 
Itii*  *J>  litIN  thitt  \\%*rt*  liitrodiKtHi  In  ilu*  last  rnuen^ss.  nttil  vmn*  )Mitttlnillttti< 
•^|«|Niv*  wus  truNtuUiin.  I^Mwinnkrrs.  t«^f>.  11  n*  illvlitHl.  tlifUtuli  U*w  v^mw^^^hmii 
•ip|Niiirnl«<  of  tirotci'tlnti  im*  wlllltiC  t<i  ^|M*:ik  fur  piilillnitlMti. 

I^i*<r  .liiiy.  r(iltH\vltt;r  the  (*itliltrrn  <liH*i*4|i>n.  fivi*  tiinjur  howh  Mr;rntily:ntl«*tis  mil- 
hiir  llioniM*lviw  tlH'.Toiiit  MiHlht  r'miniittiiMlnirtHi  ii  Mil  |ir<tvl<tliic  n  "i|n:illlltHr' 
iip\\>im:iirs  H>iinM«  ifrffU*^'il»in  iirlvllin*.  TUIhI  ii  "Kiii*  Flow  of  litfiinnntl'in  Art** 
mill  intrHdiirnI  liy  Uv\\,  CtutrlfH  NVItnl«*ti,  Oli|i>  ni^t^itliHoitt.  In  tlio  IVyitni*  ntifl,  In 
iihnUMi'iI  fiiriii.  Ii.v  SiMi.  Wiilli^r  .Mntnlnli*.  .Mliitit*s'i!n  l>(*iii(N*r:it.  In  thi*  Sctnilo.  it 
til:in»il  fill*  Iturilrn  UiiiMnislnitln;;  tlio  tnril  fur  any  MiliiMirmt  tipiHt  lln*  |i!irth*M 
>ri»Kliiv'  it* 

Aii.xi»iiP  f'iii|»l'iyH|  nr  "MtlnTwIsr  iissiM'liiti^tl"  \v|i|i  n  jniMinttlMti.  tn-v  s  mtvI<i». 
'*r  r;iill»i  <ir  ti*ti  vIsImh  sinilutt  i  miiIiI  tii»t  t»t«  roiM|N*lliH|  to  hli'tiilfy  i*4inll4li*iilhil 
MMiri'i's  nr  |irM*tiico  titi|iiililislMM|  Itifnriiiittlnh  tiiili''<s  n  KiMlcnil  fsnirl  i1i*tf*rniliiiMl 
that  thriM*  ritnilitjntis  linil  iiH*t ;  *t'lH*n>  \h  oviilnin*  tin*  frnliiii**!  |H*r}<Mti  Imih 
ihrnnii.'if Imii  i»r  n  liiw  viM|:ttl*iii.  tli«*i'r  Is  tin  nlii*riitili*  iiiiviim  hT  ii|it'iliitii;f  tin*  in- 
rMi'nDitliiti.  anil  tlicn*  is  n  "rf>intM*lliim  iiinl  Mvi*rriillii;:  tiiitliiii:il  iiiton*^!"  in  tin* 
iiirHrhi.'itiiin  nr  smini*. 

'i'lii*  .IninI  .MiMliii  (*ninniiMtr  !>:  110  InimiM*  JoiniM)  mi  n  mnitnnn  ^ill*  In  11  s(ii(*m 
iMi'iii  tiiM*.  II.  tln»  cnniniitiiM*  <<iiiil  rtMi*tit  **rvoniM  lia\«*  aililiM)  iii*w  (*intilrisis  tn  tlu* 
iH  i**!  tnr  ii';:is)nliv(*  n'i!i'f.'*  .-iinl  rUvil  i\u*  Hrhtnv  jind  Fai  r  vi\svn  \\n  rvliii'iirf  nf 
•*i  i'iitUmlnuuliu<<'>nf  tUo  <Usi  uim»mU\U'ijt.*' 

Xmw  ihr  AiiHMican  Snrii'ly  nf  Ni«\v*i|i)i|rt»r  Kilitnis.  nno  nf  tli  *  rntniiiittiM*  nii*ni- 
I'l'is.  Ii:js  i*iiiliriiiM*il  a  strniic^'i*  "al  soliiti*"  |iriviii*ci'  aunitist  illviiloMin*  nf  hntirn*s  : 
Iwii  iiilii'ix.  tlin  Assiir'i:itiM|  i'rrss  Mnna^'ini;  Kilifors  niid  1Ih«  Natintial  rnss 
l*hn!»'.:vaplM"r>  As.<uf!:it|t>n.  saiM>t»rt  Um»  «irk*iii:it  t^nalll^Mt  i>rlvUi»!:i»:  Mtui  t|n»  n». 
laainhit:  twn  nrc:ini;:atlnti<.  si;;iiia  Delta  OiK  t)ip  tiatintial  jttnriialism  ^nl•^'ly. 
jiimI  ilif  KadNi-'I'nh'Visinii  Xi»ws  l>iiNM»lnrs  Assnfiatinti.  Iinvt*  rnilirarril  n  iiililillo 
imsil^iii.  .\!^*rlini;  In  rrun  riltinti  in  N'nVrnilnT.  Mm'Si*  (wo  •rioiips  otiiint'si'ii  an 
ai»sn1ii!n  jirivU<';r«»  a>  an  nllinmlp  v:m\  but  iiruiM]  tln«lr  ntlln^rs  tn  wmU  T^r  'Min* 
ln»«»l  piissll>lt»  li^^'islatinn"  in  lln»  in»w  (NaitfiTss---^i.«»..  w  qnalitiiMl  |irivilo;;is 

.\i"'«inh!t<'  p<'{^  Mi*;ri'  liiils.  inlriMiiKMMi  in  iiio  last  Ciaiaross  liy  SiMiiHur  (*ninsinii 
;iu(l  K<|t.  Jt'rniiio  WjdiHc.  alsn  nf  r*nlifiiraia.  prnviili*  tiiiif  im  ni*ws  tiii'<!iiiin 
oiiitiln,\4*        lt(*  t'nrrnl  tn  iliviilt;o  infnnnatlnti  thnt  vinlntiN  a  ]irnfrs<innal  rna- 


liili'lhi*  ivrti  ill  n<M*!^  »f  n:itioti}il  *ii*fitVllv<  t\U*  mil,  **(  r(»iirM«.  >»iip|*ly  It  vulim- 
<s«tn>M  Snmior  rraiiMttu  lU^dnnU  h\\\  Us  tpmliim  lliirviinl  Prnf.  Pntil 
l*h*ii*i»l,  who  jiftiil:  "fl  i%  iiii|Nt5^iM<*  1«  \vrih«  n  qiwililliNl  tH>\vMiiiiin':«  iirivlli^^". 
.\ti>  4|nnlj|liviti<fti  cr  all**  |(»M)t)inl(<<<  utilrh  will  itt^tiny  Mm*  |>i'i\ llr^i'." 

'I'Im*  S<<ti;tt4*  .hlitlrlar.v  SiilHiMiiiiiUtiH*  tMi  riiimMtiltloiial  Ul^lit.^  will  UnUl  hriir* 
iti4t<t  i'mH.v  Ml  Mil*  iu*w  «4u*»lini  Mfi  ]>rM|tfr7«]iN  t(»  |»ritiiH't  iik«w^iiirirM  Ni»iin-i«s.  rhnir* 
tiKiti  Siitti  Mrvlii  itf  Xiirili  rnhiliim.  tlu*  Si*iuili*'5<  ti*a<lliiu'  coiwilrtKlniiiil  Inw.vrr. 
*'N  iii«  UiiMt  Id  otiipiMirf  solwt*  Mirt  <(r  iiitafltifil  |ii'lvlh*)it',"  <•«  iinijitn*  iiIiIpm  siiy. 

Uni  MtitM*  tawtiiiikpn*  nri*  ^kriiUral  of  Hip  wl»«itoiit  i*f  ll.i*  Irulslathiii.  tliitii^li 
iiioii*  lia^i  jtiiMlfty  Vi»Ii*ih1  (it>j4i*tl«tii**  m»  Tun  **1  frankly  linvru'l  niadr  nr*  my 
iiiltnK"  sn\!t  i»ia»  U*pf4h»rii  llc»ii*r  liriii<M*rat.  •Mail  I  itdiil  ahn  h»  siiy  a  wnnl 
(maiti*'t  It  till  Vtu  %\%v%*\  yi»u  Uiinw,  w»»  fvllas  wy  Iumv  Uvi«  or       Uy  *tur  lu^ss 

iM'f  In*-  l»jl»*t;  lin|lH»,*' 

Tin*  N'Unii  Ailihiiii**lrnllcai  1*^  aiiHiivnlriil  Inwnrd  ;:ran1lti:;  itroiiM-(|na  In 
iii'W«*iii4*n.  Ili*rl»  Klclit.  l*rr*<litriit  NiNnn's  (•unnaitiih'Mtiiais  iHrcrtor,  riiipliasi/rd 
III  an  liitrrvlrvv  witli  Niiilfaial  Oli.*<i*rvi*i'  ttiat  la*  lliiiiks  nrwynirn  iiavi*  n 
for  nailldrntinllly,'*  l»nt  \m*  aruiuv**  Hint  fi»m'cUvr  ai'thni  slnaiM  W  smiKlit 
•  wIhti*  \Ut*  itr«i|iloin  nri>«'>--lu  IIh'  sJalrs/'  tlinaiuli  iirw  nr  tl^rhtfT  prolt'ciivi* 
l<'i:Ntalliin. 

tin  IhinllMT  laiial.  tla«  Ailuiliitsi mllnii  'Mfirji  iml  i*|iH(isr"  tin*  tdi'si  nf  ji  Fi»<U»ral 
itiiainii*i}|trivlli*^i*  law:        Jast  Ihlak  lis  a  nilsJaUr  to  rush  in  wllli  a  Kcih'ial 

-hlrlil  law  *  iK^furo  nil  t\u*  rtiialll'-atlnns  havr  I  ii  ran-fnlly  rxplun'*!.  Kl(»iii  says. 

Tlif*  W'ltlii*  lliaisr,  too.  Unji  to  ittliit^  «if  Its  itrrss  at»tit  t*s. 

In  a  Irllrr  la  iln»  Aini'riran  Sn^'lrty  of  Nrnvspaitrr  K<ll1nrs  hi  \nv»'iiilM«r.  iMi'si- 
ili'iil  NlNMii  sih!  that  tlii'  pri'ss  has  uianamMl  t*»  fnncttnii  na*  ahimst  *2m  yrais 
uliliiiiit  "nsort  to  IVtlrral  Irwislatlon,'*  anil  raUrd  far  oanrtiarnt  nf  a  nrwyiaciiV 
••"liiiOrl  *  hnv  In  rill  stales,  llo  moIimI  Unit  tla*  Knh-ral  rm>M»niiiirat  has  snhpiMMuuMl 
(n*w?«nuMi  In  only  lUrasi  s  sharllic  Attnnu'y  iiria-ral  issnril  sirict  larss-sahiiocaa 
•jnh|(*lint  s  In  Aiiunvt  i;i70, 

Tlaoi*  ^uhli'UiU'S.  iilauMl  al  oniliiufc  tin-  loaiU'iuy  of  laosocntuis  lu  nst*  tin* 
pross  as  an  inv<*stlf;a1lv<*  ana  nf  tlip  (iovrninirnt,  acnv  iTiinIro  that  I  ho  Altorai»y 
(M'liotal  jM  rKonally  n|iprovc  all  (li^vrnnarnt  nH|ui*sts  fur  sah|toi*nas  nf  iiowsiiicn. 
TiH*  oritrria  ti>  lir  nsi«il  aro  lih^iilhal  lo  llinsr  in  tho  iiaalinod<ia'iv!li*»o  hills. 

<iiiar«tlaits  of  pn-ss  fr«*ochaa.  snoli  as  Jack  l.aialati  of  llu'  Ui«|milrt's*  ConniiiltiM- 
Kn'nloai  of  Iho  l*n'SH.  roiatMlrd  tlic  ^nidrlln^'S  laivr  wnrkrd  wrll  fjis  prrss 
^|M.k"<inan  for  fonarr  Ationu'y  fionio'al  .lolni  Mllt  holl.  Laiahin  lirljH'd  dm  I  t 
th»»  j:»hli»Hnos>.  lint,  aisnos  Ijiadan:  *  VVIiat  .lustlro  indhitoraliy  iaiiH>:>rs.  it  lan 
Mnllali'ially  wi  Hal  raw."  Tlip  only  sornrr  snfi»ji:annl  nf  tla*  pnhlk's  Hjrht  nf 
Ihfiirnaitliai  Is  a  Fcdci'at  sliirhl  la  w.  he  arpn  s. 

A  fi'W  nows  iMihUcntiouH  dlsaKroo.  Anuau  IhiMu:  Ihi'  t-nnsn-vatiw  Mancht'sli'i*. 
N.U..  f  'ttifiti'Lrntin\  Mio  llhi'nil  Xnr  iU'V^fhiic  Mapiziao.  Ilii'  Dftily  Tin^v.H  Lnnlrr 
ill  \V«'Si  INiiiif.  Miss.,  tiio  fu'tuhit/  Snifiml  in  Aiisiada.  f'oiin.»  lhc»  Nowata.  Okla.. 
fhtUff  sfttr.  Critlos  of  !i»;rlsialinn  ar^uc  that  hills  ona(  l<'d  to  protect:  a  ri^ht  can 
Im-  aiiiiaalrd  to  roslrh-1  \t,  ami  lliat  im  i-ijilits  shonhl  ho  onJi»y(»d  )»y  llio  iiislihi- 
ilMcall'/oiI  laoilhi  that  an»  iii»l  (»xti«ndoil  to  I  lie*  sauillcst  paiaphh'tccr  witii  a 
iiihacounipli  inarhino. 

••The  Mircat  ttt  fn^iMhan  itf  lUo  press  Is  not  nearly  Sd  j:reat  as  the  imwer  »tf 
liie  pirss."  said  the  Ualol^li,  AV'fr*  autl  OhMcrrcr  in  a  rccoiit  oditfoial." 

"A till  the  hjisis  for  the  press*  powtM*  cradd  l»o  <'nniproinised  by  ^ivin^r  i-rporters 

vj  {:il  rl^ihls  and  tiro|eclir»ii  (Such  pn)U'r;lou|  could  uiako  its  freedom 

atid  t»ov\erseeni  sperhd  pi Ivlloije." 

l'rt>P<'ne:iis  of  legislation,  of  course,  insist  thfft  it's  not  tlie  nevvsnum's  rljL'ht 
to  h|<  snhre*'  lait  lhopnliMr*'s  rlvhl  to  tlo*  news  thai  Ihey  seek  fo  pmtiM-t.  .\  rcv-eiit 
<;a!lttp  iVili  I'oiind  tijat  oT  peiM-ent  of  AmiM-icans  helieve  IIkiI  newsmen  nhonld 
I)..;  ?.e  eon:]U'lh'd  lo  revc;»l  eonfideiit inl  sources.  iJut  the  respondents  were  not 
fiwi      whi'iher  tia*y  favored  Federal  Ic^it^'Intion. 

I»eii»r  r.rhlue  Is  leadlni:  a  iiersonal  i-rtisade  for  hvirishilton.  we  cjin'r  pro- 
oin*  sonrce*-',  we'll  have  t\\\\y  <Joverninenl  press  releases.**  he  says.  New 
VorI;*s  ij'fvernor  Nelsmi  iCoel^ereller  is  <iia»  puhllc  olhcial  who  jiirvees,  rfionjch 
he,  MUe  President  Nix<in.  ]irefers  passat:e  of  IlijhP^r  state  shield  laws. 

IJorlvofi'Her  tidd  an  Auii-l>efauia1i(»n  I.eaArne  dinner  in  Syivu-iise  Itisl  immth 
tliat  readine  ahont  fMa>'s  failing's  in  the  dally  papeis  "is  one  ot*  llie  ju-ivileL'i's 
f.f  hl::h  «.t!le;'.**  He  added  : 
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"I  would  far  prefer  a  ftjoelety  wIilm'o  n  frco  pross  DOon.Htniinlly  \\\isv\n  n  pnl>l|p 
oniulnl  to  n  sot'ii'ty  wiioro  inibliu  Dlllri/ils  miilil  ever  upj<ft  freiHU>»i  i»f  tin* 
press**' 


(From  iho  Hoston  ahhc,  Jnn.  U7,  lOTll) 
U'HK  Case  for  a  Siiikui  Law 

'IMio  l^tll  (tL'  Kl^rlits  was  written  Inio  llio  ( '«uisllliiiii)n  in  1701  In  pnthvl  iIm« 
rl  Jill  Is  oL*  !h(?  pofiplc,  lint  of  nny  spreial  Knnip  i»r  tlii»  govern  Mini  t,  a;ininst  aii.v 
OMornaeliMient  hy  fjovernnicnt.  It  is  most  iniporfnnt  In  l;ei»p  Mils  In  tiiltul. 

Vi>v  it  luis  Ihmmi  asserled  llmt  in  set'ldnj;  a  piivllcp*  nf  Innnlii  It.v  \nu\rr  tlin 
ilvai:  anuMidnjcnt.  IIio  press  is  .ciidt.v  of  I'litisin.  nf  wantiuu.  as  oni«  wilUT  Ims 
put  11.  (o  "be  Si?t  ap:irt  as  a  privile;ceil  i-asti'  fxeinpt  frnia  the  «»l»liuai h^n?'  n{' 
fnlk." 

Tills  is  the  same  note  stniok  hy  U.S,  8nprenie  Court  .Tii.stlce  ll.vrnn  While  lit 
his  CohlwcU  ruling  that  **newsnieu  are  not  exempt  frniii  tlie  i.ornuil  duty  . .  ami 
that  they  want  "a  tesllaionlal  prlvlle^^e  that  ittlier  ell  1 /.ens  d*>  not  en.l»iy  .  . 

Swell  wonls  hide  the  fact  that,  as  u^ual.  Ii  is  tlip  iief^ilo  lhenis««!vi«>' w'hrt  aro 
beint'  cheated  of  tlieir  rij^ht  to  know. 

The  tirst  anieiidnient  was  wrltitMi  to  proteet  the  prnple*s  freedom  tn  wnrship, 
freedom  of  speech,  freedom  of  (he  press,  and  the  rlirl't  to  as.-eiiiMe  pejHM-ahly 
and  "to  petition  the  jcovornment  for  a  redress  of  ;crievaa(M»s."  The  very  s«M|nenre 
Is  .sipnilieant :  froo  speech  for  all,  and  u  frpo  press  .so  everyone  cmild  exerelsr 
free  speech  with  knowlod.c:e. 

If  was  known  that  some  newspapers  would  print  error.  ThI.s  lia.v  ahvays  heen 
so.  IMit  it  was  alr^o  known  that  err«,^  can  only  he  i-nrreeted  if  there  Is  freedom 
for  the  truth  to  find  its  way,  .\  free  pre.<s  doe.<i  not  mean.  <'aniiot  mean,  a  press 
that  is  all  i^ood,  hiit  a  press  in  which  the  gottd  has  mojo  than  a  fightlntf  ehanee 
to  correct  tiie  hnd. 

In  his  very  first  ea.<Je  after  helnpr  sworn  in,  T'.S.  T>islrlct  Court  .Tudp'  Murray 
Curfein  summed  it  up  in  his  1071  Veiitapin  Papers  ruUnj::  *'.V  eantnnker^ln^^ 
pre.s.s.  ail  ol>stinatc  pre.s-s,  an  uhianitnu.'^  im^a^i.  uuist  he  .vnflfi'rei]  hy  those  In  au- 
thority in  order  to  pre.«iorvo  the  even  greater  values  o^  freedom  nf  cxprrsslna 
and  the.  ri^'ht  of  the  people  to  know  ..." 

Xewspapor.t?  enjoy  no  special  exemption  frnm  the  laws  of  the  land.  Th<\v  can 
he.  have  heen  and  slionld  ho  held  aoeountal)le  in  court  for  what  they  pnhllsh.  .\nd 
they  are  also  accountable  to  their  readers,  who  should  know  better  than  auyou<« 
in  jrovernmont  what  to  do  about  an  elitist  new.<:paper. 

Unlike  .government,  tlio  press  has  no  suhimenu  powi»r.  It  musf  deiMMid  for  murh 
and  sometimes  the  most  important  of  its  news  on  its  sources.  Kver  since  tfw» 
Ca  hi  well  decision  of  last  June,  a  lot  of  those  sonrees  have  been  dryiinr  up.  ThN 
has  hapjiened.  n^ii^^o  literally  and  .sj>ecifieally.  to  sources  of  T/»e  (Vohc's  Spi»l- 
ll.udit  Team,  wiiioli  before  CahhrclJ  won  a  IMilitzer  Prize  for  exj»nsinir  corruption. 

We  state  quite  frankly,  that  If  some  of  this  team's  sources  were  pnbMcly  identi- 
fied, human  lives  would  be  in  jeopardy.  And  also,  there  would  be  i»i  the  end 
no  more  exposnre  of  jroverninental  corruption.  Tiic  people  would  be  sluifted  more 
and  more. 

Kar  from  beiuj;  elitist,  editors  nnd  reporters  have  to  take  a  lot  of  prf>s-sure. 
They  take  a  risk,  small  or  lar;re.  every  time  Jliey  jirint  a  story.  They  ;:«•!  ;i  b»l 
of  criticism,  sometimes  ile.<iervcd.  from  public  ntlli*lals.  eommnnlly  11  iri n*es.  r«'afl- 
ers.  And  now  they  are  takinjr  it  from  the  coiirl.s  and  prosecutors. 

Tlie  rc.tsnlt  is  what  the  lawyers  call  **a  chilling'  effect."  Stories -with  eb'ineuts 
of  risk  tend  to  l>e  avoided.  Kd iters  can  still  go  home  and  sleep  son} idly.  piM'haps — 
bntin  the  end  it  is  the  public  tliat  isebeated. 

Perhaps  Paul  P.ranzburg  .<snmmed  it  up  best  when  he  said  f>n  .n  rcceal  TV 
show.  "Pre  heaivl  of  a  lot  of  irovcrnmtwits  that  io(tk  over  the  pre.<<.  hut  I  m  vec 
heard  op  a  press  that  took  over  the  jrovcrnmeut.*' 

TIm»  l^e^^nle^<«  txcoosifi  to  informalion  is  trravcly  eudancrered  tf»day.  and  there  now 
Seems  small  lil;(^lihood  of  the  U.S.  Supreme  Court's  reversing  (^nh}\rr}1,  ''iMie  f»ulv 
nossibh*  sol nt ion  of  the  problem  lies  in  the  enactment  of  Federal  and  slate  slili'ld 
laws,  whicli  the  lii.jrli  court:  (explicit y  invited  if  the  Conirre.<s  and  states  S'l  wisli. 

Tlo\v  very  nnieh  ought  to.  Yet  the  search  for  an  adequate  law  will  not  be  er'.^v. 
Already  the  courts  have  .shot  holes  in  a  n  tun  her  of  the  15?  state  laws  on  the  sub- 
ject, sif^ce  all  but  two  of  them  ]>roteet  newsmen  fudy  from  di.sclosnre  of  a  'S-onrcn*' 
of  information.  Oidy  two  states  nrolcct  Ihe  information  itself. 

The  official  historian  of  the  Tj.S.  Snpreme  Court  itself.  Prof.  Paul  Frennd  of 
^  the  Harvard  Law  School,  has  snmined  op  the  matter:  **It  is  impossible  to  write 
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ih'^itny  fla»  |trhlli'«p." 

f'i>r  iJili  vrry  i«nf**m.  (lie*  Anicfirnti  .\cUf«pn|»(«r  l*tltil|«iliut'<i  A«<*ii.,  tho  AiiMTlciin 
S)N'ict>  nf  N(*\\>pa)ffr  HilittM''*  ntul  Miu  Atncfirait  Nvu<>)iniK*r  Utithl  all  lavor  an 
at'H'Oittc  KuaratitiM'.  So,  uc  Ihitik,  iln  tiic  AltKMlralt  iK*«>)i|r. 

A  <*»n»!j»  1M»U  IjJ-hi  ;i  the  vli'w  that  a  uvwfMxw  >Ji»mi!»1  umI  !n»  ri*ipih>nl 
iti  fiHirl  to  iwt'rti  ntnildiMtilal  ^Mimrs  \\n**  ^I'tiipnrlcit  l»,v  Tm  |KT.M'iit  in  :n  prnt'tit 

TIm*  t'«*ri i'iilau«*  III  favnr  raiiuiNl  TriMii  tM  fur  llMi*<r  wiili  only  a  ^raiU*  ^m  I  I  edit' 

talloa  tolls  for  ilif»«i«  wilh  a  rolli iitirUixvnmu\.  Ami  *tnrU  i»iiMir  nj:iiri«*  an  <;ov. 
rriii»r5(  UMrUi*r('li(*r  nf  Nrw  Y*»rU  ami  Uca^an  of  Callfurnla  liavt«  onino  out  for  a 
.Mronu  }( It  1 1*  Id  law. 

rrantiii;;  tlu»  \h'  {  |io>«(|Mo  lau-  will  tio|  Im»  vnay^  \U\\  The  (flnhr  jxtrnujfly 
Uf tliar  ttio  \i\\\'*H  pn»lot  l|i»a  »«li(»iil(l  Ik*  nb.'<i»liih'  ami  not  (|naliMi'«l.  hoih  as  to 
til**  I'tiMility  of  '^tMiniv'^,  tin*  ItirMrniiitltni  ;;itiiinl  frmu  ihoiii.  ami  as  to  tlir  ciiiirr 
iirhi  of  tin*  prInliNl  ami  rU*i*lronlc  \vov\\.  TIumv  f<lioul(l  W  no  rlhlMi)  )ii  Wn*  fn.v 
of  i(l(*aMaml  faids. 

.Vol'  ^htltllll  tho  i*«tlti*U(*  ami  MM-aUcit  iimlor^rouiMl  tacNs  Ito  oxclmli'il  from  tlic 
t*rivllct:o.  'J'lioy  proltahly  iu'imI  it  cvni  more  than  the  i*«(tahll.s|iiMl  )»r  CMnmm'hil 
pri'*<<  (III  Ji»70-7J  >iiiim*  iUi  rnHvf:v  iw\V!*\ui\h*vh  ucro  (vii^^ottiil ;  thu  Internal  \iv^ 
U'UiU'  Sorvhi*  prohiil  tho  lax  rXfiiipt  Mliiliis  of  tho  f'ttlitmhht  linllf/  Sfirvtntor 
to  ihr  point  wlifii*  lis  I'oiiilniirtl  pNi>l(*m'o  U  ihn'atfiictl,  ami  In  Palo  Alto 
polhr  laitltMl  \\w  S(a»/ot'4t  Ihtilif  looking  I'or  |»ho(o*<  m»  Uicy  coiiht  uitt!;*'  nrrvsts.) 

All  :ilMiiclii>|vr.  nathaial  shiohl  law  Is  vital  to  prot(*ct  not  incrrly  the  news. 
paprrniaM's  rl^lit.s.  hut  iIil*  ptihllr'n  ri^ht  to  tlu*  upon  kimt  of  Kni»\vhMi;;r  and 
inrormatlon  It  UvvtU, 

Kor  \\P'M>nt  it,  a  hMitf-snlTi»Hnp  pi'oph*.  (h'privrd  of  this  hnylc  lIlHTty.  will  have 
lo  loaUv  its  tIri'iKion.H  on  pnhlie  urTutrs  itiuhT  ordors.  or  In  tho  dark,  whilo  tiio^^o 
in  llioNoat  of  pifwcr  rol>  Ihoai  Mind. 


(From  iltp  Wimhtftfffon  Po$t,  Mar.  IS.  JDT.'IJ 

TiiF.  I'liKHs  C.v.v  J>i;kk.\o  Its  Ows  KitKKi>OM 

{\\y  Koniiutli  Cra\Yford) 

Tho  A  morion  It  Society  of  Xou'spapor  IMitors  hiiH  now  mailo  it  more  or  loss 
oftli'lal:  tho  count ry*s  Jotiriiallstle  OMtnldlHlimciit  wants  Coti^rro.s.s  to  ;;ivo  tJie 
iitHiimllMcd  Inunniilty  from  disolosurc  of  its  ouiilidontial  .sourcos  of  in  for- 
mat ii>u  under  conipulsion  of  tho  suh|M(ona  jKiwor  of  llie  *'*Mtrts.  Xot  all  jotnual- 
l.stH  MKroo  with  llio  position  of  the  ASNK,  but  It  nppoar.s  that  a  majority  t>f  them 
floos. 

A  d{s5ontin{;  minority,  as  woU  a.s  llio  majority,  has  hooti  pormittoti  to  make 
its  oaso  in  lioarln;;H  m>w  hoiuK  <*tmiinflotl  hy  a  Soimio  oommlitoo  on  various  sliiold 
l*iU*<.  somv  to  ;:raut  lindt(%I  immunity,  olliors  to      all  tito  way. 

sinoo  C'fuo^ross  almost  tM^rtalnly  will  not  p;iss  any  f)f  tlio.^o  I  Jills  and  l*ro.sid««nl 
Nixon  s;amls  ri'.-idy  to  voto  any  nuMstUT  It  dors  pass,  the  ar^ritmonl  is  lartroly 
ai'adi*mi(*.  It  novortholo.^'s  has  oilnoational  vai»HN  lia»  rolarioasIiif»  Itrtwccu  ;ru\- 
oriiiaont  ami  tho  fourtli  oM.'ito  iM^lnt;  as  illtlo  understood  as  it  is  \tolh  hy  Cmh- 
and  tho  pul>llo.  Kvou  iiio  oowrts    rm  a  llttlo  hazy  al»o\U  it. 

•I*o  MHiio  of  us  who  havo  hooii  in  tins  hn^<iIlo^■s  for  a  Iiaii:  tinio  IIio  ui'mnvlly 
h-is*  tlH»  m«>ro  jjorsnasivo  position,  perhaps  Iwiiiso  airo  nial;o.s  n.s  resistant  to 
''liaii'^v  Init  perhaps,  loi>,  Iioe-au.-o  wo  dotoci  danuors  in  any  adoinpt  to  dolliio 
fn'odoiu  ^tf  tho  press  as  ^'Uarantood  hy  the  first  aiitendnieat:  to  the  Omstitiitioii. 
S^rtjcial  favors  jrranled  us  i»y  Cou;rross  today  covdd  liOoomo  disfavors  ton^orrow. 
Any  iaw  passed  hy  lUis  CoMjcress  eouhl  be  .'imendoil  to  reverse  its  thrust  by  .some 
fntnro  0>n;rre.ss. 

Not  only  Cou^toss  hut  .<?tate  lep:lslatnres  across  the  country  are  under  soiffo 
of  deuinudd  for  press  shiehl.s.  Some  of  them  have  already  complied.  Some  of 
the  blUs  under  eousldemtlou  by  Congress  would  extend  press  immunity  to 
state  as  well  as  federal  jurisdictions. 

Tlie  reason  for  this  seige  is  that  the  courts  have  recently  issued  scores  of 
sul)p«>omis  calling  upon  Journalists  to  testify  before  grand  Juries  and  in  criminal 
and  even  iu  civil  cases,  Identifying  their  sources  of  information  and  producing 
unpublished  notes,  films  and  recordings.  Several  reporters  have  been  jailed  for 
contempt  for  refusing  to  comp.ly. 
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In  one  such  case,  the  U.S.  Supreme  Court  has  upheld  the  right  of  a  h)Wf-r 
court  to  jail  a  Xcw  Yorfc  Times  reporter  for  non-compliance.  The  decision  was 
a  close  thinjf,  5  to  4,  and  inoi'e  tative  than  final.  Close  observei's  of  the  court 
Ijelieve  that  this  was  not  its  last  word — that  it  might  go  the  other  way  in  another 
case  presenting  a  somewhat  different  set  of  facts. 

In  the  background  of  all  this,  and  perhaps  more  important  than  the  foro- 
groinid,  is  the  widely  held  assumption  that  the  Nixon  Administration  is  so 
hostile  to  the  press  that  press  freedom  needs  more  protection  than  in  the  past. 
There  is  ]iothing  new  about  the  subpoenaing  of  reporters  or  about  their  punish- 
ment for  contempt.  It  has  all  happened  before  hut  not  with  such  frequency 
as  it  has  since  the  Nixon  administration  came  to  power.  So  the  admiulstration 
is  blamed  whether  it  should  be  or  not. 

Another  new*  element  is  television.  Although  it  operates  under  federal  license, 
it  rightly  claims  the  same  freedom  to  disseminate  news  and  opinion  as  does 
the  print  press.  Licensing  makes  it  vulnerable  and  therefore  especially  sensitive. 
If  anything,  its  spokesman  want  shielding  even  more  than  representatives  of 
the  older  media  do. 

The  advent  of  television  has  had  an  indirect  effect  on  the  other  media,  too. 
To  comijete  with  its  animated  capsulization  of  the  news,  publications  dealing 
with  current  events  have  emphasized  reporting  in  depth  and  investigation  of 
social  phenomena — drugs,  crime,  minority  unrest,  underground  protest,  and  all 
the  rest.  In  this  kind  of  reporting,  the  facts  are  sometimes  reachable  only  through 
sources  that  insist  upon  protection  from  exposure. 

Even  the  members  of  Congress  who  are  most  enthusiastic  about  press  shield- 
ing concede  the  difficulty  of  writing  an  effective  law.  Whether  protection  should 
be  limited  or  unlimited  is  still  under  discussion,  though  tlie  drift  seems  to  he 
toward  total  immunity.  Then  there  is  the  problem  of  deciding  who  is  to  be 
protected.  Who  is  a  journalist  and  who  isn't,  Reporters  for  the  Kew  York 
Thuaa  and  The  Washington  Vost  obviously  are,  hut  what  about  the  man  who 
mimeographs  and  distributes  an  underground  scandal  sheet? 

Is  anybody  who  claims  to  be  a  journalist  to  be  granted  Immunity  from  testify- 
ing about  a  crime  he  has  ^yitnessed?  If  not,  where  is  the  line  to  be  drawn? 
Journalists  are  not  professionals  in  the  sense  that  doctors  and  lawyers  are. 
Their  relations  with  sources  are  not  the  same  as  those  of  doctors  to  patient 
or  lawyer  to  client.  Journalists  have  always  resisted  any  kind  of  licensing  and 
will  continue  to  do  so. 

TTntil  now,  the  courts  have  applied  the  first  amendment  case  by  case  and 
the  results,  while  sometimes  unpleasant  to  the  press,  have  not  been  disastrotb:. 
The  American  press  is  still  the  freest  and  probably  the  best  in  the  world  at  its 
primary  job  of  informing  the  public.  Granting  tlmt  it  is  facing  new  difliculties, 
it  is  fully  capable  of  defending  its  freedoms  in  the  future  as  it  has  in  the 
past. 

In  any  case,  the  ASNE  and  its  allies  will  probably  be  saved  from  themselves 
at  least  for  the  duration  of  the  present  congress  and  adminlstmtion. 


[From  the  Qolunibia  Joumaliam  Revicwt  Scpt./Oct.  1972] 

ItisvoNu  T  IE  "Caldwell"  Decision  : — Justice  White  and  Ueporter  Caldwell  : 
Finding  a  Common  Gkounj^ 

(By  Fred  W.  Friendly) 

The  trouble  with  most  practicing  journalists  is  that  they  read  books  about 
everything  except  journalism  (most  journalism  books  are  usually  practical 
works  designed  for  students).  As  a  result  journalists  have  little  sense  of  the 
history  of  their  profession.  They  deal  in  ahsolutes,  making  a  dazzling  leap  from 
John  Peter  Zenger  and  the  Alien  and  Sedition  Acts  to  the  Pentagon  Papers  and 
the  New  York  I'hnea*  reporter  Earl  Caldwell,  treating  the  intervening  tv^o 
centuries  as  though  they  had  produced  only  a  series  of  self-servinj?  court  deci- 
sions upholding  the  freedoms  and  privileges  of  the  press.  Consequently,  journal- 
ists often  hold  too  simplistic  a  view  of  courts  and  the  legal  process. 

Earl  Caldwell  was  probably  justified  In  resisting  those  grand  jury  fishing 
expeditions  into  his  Black  Panther  interviews,  despite  the  recent  Supreme  Court 
decision  agninst  him.  CBS  preMdent  Frank  Stanton  was  also  justified  in 
refusing  to  permit  Congressional  investigators  to  fish  in  the  outtakes  of  "The 
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Selling  of  the  T'cnhigon.'*  Fin*  \vluit  it:  i.s  worth.  T  sIdikI  with  Iho  dissent  oC 
Justice  Stowiirt  in  llie  CaUUvcfl  ense,  imi'tioiihirl.v  his  refereiico  to  (he  •'eoiirt's 
<'rnhherl  vlow  of  fho  i\vM  niimuhiwut,  [mikI]  inscnsltivil.v  to  tho  eritienl  role  of 
an  Indepeiuleiit  pross/' 

Those,  ni'o  eoiiiplex  ami  specKlc  reasons  for  resisting  raids  liko  those  against 
CmUInvoH  nnd  CHS.  Ihit  uU  siihpoeii/i.s  can't  he  dismissed  simply  with  shihholeths 
nnd  slogans  ahont  Jonrnalistie  codes,  reporters'  sldelds.  and  (ho  divine  iinnninity 
of  the  ncnvs  nied''^  against  any  and  all  sncli  wri(s.  Indeed,  snhpoenas  arc  7iot 
always  eqnivale'  1.0  dirty  words,  and  every  .ionrnalist  vii<^  resists  n  Con- 
gressional <n*  grand  Jury  reqiujst  for  int'ornuUion  is  not  ,»l>>"ays  a  L*rnsad(?r 
carrying  the  sliield  of  .Tanu'S  Madison  or  the  sword  of  Lincoln  Stcffons.  -Tour- 
na lists  shonld  Know  that  tJie  i)eoplo'.s  righi;  to  know  and  tho  snI)po(>n.'i  ni'c  not 
noees.sarlly  antithetical.  "VMien  1  recently  exi)re.ssed  snch  sentinuMits  in  the 
presence  of  a  distingnished  American  newspaper  editor,  Ins  outrage  was  ex- 
pressed in  disbelief  and  shock  that  "one  \ylw  had  supped  at  journalism's  tal>le" 
shonld  utter  such  heresy. 

"AN'hat  altont  the  Memorial  Day.AIassacre  film?'*  I  asked. 

"What  nimVAVhat  niassacrcr' 

t  exph\ined  that  the  M(Mnovial  Day  Massacre  footage  was  one  of  the  most 
sensational  pieces  of  film  of  the  news  reel  age — a  documented  story  of  omi.ssion. 
"If  you  permit  mc  to  tell  you  ahout  the  hackgronnd  ami  ahout  tlic  residting 
confrontatiC)!!.  I'll  h(^t  Ji  hottlc  of  scotch  I  eau  make  you  como  out  favoring  the 
use  of  the  suhpoenn." 

The  editor  replied,  "I  don^t  care  what  the  set  of  circumstances  was.  yon  could 
never  justify  the  use  of  a  subpoena  against  a  news  organization  .  .  .  but  try 
me  anyway." 

The  story  of  the  Memorial  Day  Mas.sacre  is  most  graphically  tokl  witli  use  of 
the  film  itself.  I  relate  it  here  a.s  I  (lid  at  that  dinner  party  last  winter — without 
benefit  of  the  five  :*\iuute  lilni.  But  every  newsroom  and  jonnnilisui  or  Vaw  class 
that  can  beg.  borrow,  or  purchase  the  footage  ought  to  nmke  it  rcQu/red  viewing. 

In  the  spring  of  1037,  the  CIO  steel  workers  union  was  locked  in  a  bitter  strike 
against  the  Republic  Steel  Corp,  Earlier  that  year,  the  steel  union  and  the  giant 
TJ.»S.  Steel  Corp.  had  made  their  i)eace,  and  the  steel worker.s  imi on  wns  now 
applying  pressure  to  organiy.ed  *'Iatt]e  Steel.**  Tom  Girdler,  the  unreconstructed 
chairman  of  Kepublic,  wa.s  determined  to  sha(:ter  the  strike — and  tho  CIO — by 
invoking  all  known  strikebreaking  methods.  Most  of  the  pre.s.s  with  the  single 
exception  of  the  Christian  Science  Monitov,  were  hostile  to  the  strike.  Arthur 
Krock  of  the  A'p?t>  York  Times  likened  CIO  picketing  in  those  days  to  banditry. 

On  Sunday.  May  30,  1037,  1,500  to  2,000  men,  women,  and  a  few  children  faced 
niore  than  200  Chicago  and  private  police  acro.ss  a  broad  field  adjac(?nt  to  the 
plant  on  Bnrley  Avenue  near  117th  Street.  The  police  report  of  the  day  indicated 
that  the  "crowd  must  have  consisted  largely  of  agitators,  outsidei's,  and  mal- 
contents because  it  was  unthinkable  that  tiie  average  working  man  would  act  as 
the  nmrchers  had."  Shortly  after  4  p.m.  thci'e  was  a  brief  .scufiie  and  a  flurry  of 
excitement.  Some  shots  were  fired,  some  rocks  were  thrown,  and  when  it  was 
over,  ten  .strikers  wei'C  dead,  thirty  persons  were  seriously  wounded,  and  thirty- 
one  others,  including  three  policemen,  were  hospitalized.  Another  thirry-live 
policemen  were  injured.  Sixty-seven  strikers  were  arrested. 

The  Oncago  police,  the  Kepublic  Steel  police  oflicers,  and  most  newspapers 
reported  it  as  a  labor  riot  brought  on  by  provocateurs — among  them  lackcts  who 
wanted  to  take  the  plant  by  storm  and  attaelc  those  noustrikers  who  "were 
.Inst  doing  their  .-}o))S."  The  New  Yorlc-  Thues  reported  it  under  the  three-word 
headline  steel  Moii  itALTEn,  describing  how  union  demonstrators  armed  w'itli 
clubs,  slingshots,  cranks,  bricks,  steel  boots,  and  01  her  missiles  had  attacked  the 
police.  The  CWwufjo  Trihuhc,  describing  the  encounter  as  an  invaf^ion  by  a  trained 
military  unit  of  a  revolutionary  bod.r,  explained  that  the  police  had  no  choice 
and  called  it  'Mnstifiable  homicide.'*  All  who  wrote  about  it  assumed  that  the 
first  shots  had  been  fired  by  the  strikers.  reporter  bothered  to  investigate 
further. 

The  public  response  to  this  violence,  as  reported  by  newspapers  ami  radio,  did 
inalterable  damage  to  the  cause  of  the  organizing  stcol  workei'S.  Soon  afterward, 
the  strike  was  broken,  the  Lssue  lost.  Bven  President  Roosevelt  and  other  liberal 
politicians  appeared  indifferent,  if  not  hostile,  to  the  vietim.s  of  the  slaughter. 

That  w^onld  have  ended  the  saga  of  the  Mcniorial  X)i\y  jMas.sacre  but  for  the 
fact  that  a  Paramount  cameraman,  Orlando  Lippert,  who  had  been  diverted  on 
his  way  from  Chicago  to  cover  the  anmml  Indianapolis  500  mile  race,  was 
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.statioiioa  oil  bis  camera  car  ouUidc  llic  Rerniblic  Steel  mill  wIh.mi  Uie  violence 
('nU)(('(l.  At  I  lie  so  II  11(1  of  the  tlvHl  siiot  Orlando  JJi>iK»rt  started  his  3u  mm.  camera 
{iiid,  wiili  few  stops  or  Icii.y  cliaiigcK,  recorded  the  stJirtliMg  scene,  lie  .sent  several 
I  nail  zincs  of  film  biick  to  the  Piirii  mount  NcwsriM»l  ocj^-anlzation  in  New  Yorlv. 
Aaer  viewiMtr  the  film,  the  senior  editor  decided  not  lo  rclense  it.  Tlie  Paranumnb 
lilirarv  card  was  stiinii)ed  UKSTiacTi;:i)  ^■l•:GA'rlVl•:.  cLies  A^'I)  imuntung  oi-  -mis 
MATKiUAi.  AasouuTKLY  FouiiiDUEiX.  That  Card  with  i(s  impoundiny:  stamps  is  now 
ii  mii.seiim  piece.  ,  .      ,    .        ,  r  .1 

In  3J>T2  it  is  dilTicult  to  nuaginc  how  news  protessionals*  in  and  out  ot  Ine 
iicwsrcuritusiness  could  luivc  allowed  this  lihii  to  be  s\ippressod.  lint  it  required 
a  301111;;?  Uiiivorsity  of  Chicago  prot'essdr  named  I'aal  Dou^ila.y  to  pry  loose  the 
lilni  and  to  unravel  tlm  ^lassncre  mystery.  The  future  Senator  i:roni  Illinois, 
then  an  economist  and  chairman  oC  the  Citizens  lliglits  Cominittet;  investigaling 
Die  Massacro,  telegrnplied  raninioimt  News,  asking-  for  release  ot  llie  conriscated 
jilni'  Uouglas  Imd  l»eeii  prodded  into  sending  the  telegram  by  Taul  V.  Anderson 
or  I'lu-  i<t'.  JAiUiH  PoJ<i('Diifif)uioh,  who  lirst  licard  oL'  the  film's  existence,  A.  .T. 
Uichards.'liead  oi:  rjiramount  News,  retused  the  request,  lie  wired  Douglas: 

'  Kind  your  wire  awaiting  nie  upon  uiy  return  to  city.  You  asked  fair  question 
wliich  entitles  you  to  fair  and  frank  answers.  Our  pict\ires  of  the  Chicago  steel 
ri(;(s  are  not  being  released  any  place  in  the  country  for  reasons  reached  after 
serious  consideration  ot'  the  several  factors  involved. 

*'First,  please  remembev  that  whereas  iiew.^papers  reach  individuals  in  the 
home,  we  .^liow  to  a  public  gathered  in  gnjnps  averaging  1,000  or  more,  and 
tlierefore  subject  to  crowd  iiysteria  while  assembled  in  tlie  theater..  Onr  pictures 
depict  a  tense  and  nervti'raclciiig  episode  which  in  certain  sections  of  the  country 
niiglit  well  incite  local  riot  and  perhaps  riotous  demonstrations  in  theaters, 
leading  to  further  casualties. 

■'For  these  rcisons  of  public  policy,  which  we  consider  more  important  than 
aiiv  prolit  to  oiir.seive.s,  these  pictures' are  shelved,  and  so  far  as  wc  are  concerned, 
will  stay  shelved.  We  act  under  editorial  rights  of  withliolding  from  the  screen 
pictures  not  lit  to  be  seen.  This  parallels  the  editorial  rights  exercised  by 
newspapers  of  withholding  from  publication  news  not  lit  to  be  read.  Thanks  for 
vour  inquiry,'* 

*  Prof.  Douglas  did  not  take  Richards'  "no"  for  an  ajiswer.  He  sought  the 
assistance  of  Sen.  Robert  M.  LaFoUette,  chairman  of  a  subcommittee  of  the 
Senate  Education  and  Labor  Committee,  and  the  Senator's  staff  assistant,  Robert 
Wohlfortli.  The  comioittee  decided  to  subpoena  Orlando  Lipiiert,  with  his  film. 
Tliat  morning  in  June  of  1037,  wacn  Sen,  LaFoUette  asked  that  the  lights  in 
the  hearing  room  be  diiumed,  he  invited  Chicago  police  officials  to  sit  near  Iiim. 
where  "they  can  look  directly  at  the  screen.'?  When  the  lilm,  exhibit  1400,  was 
scn^cued.  a  .sense  of  shock,  at  the  ghastly  massacre  choked  the  room.  Reporter 
Anderson,  ^^dlo  had  helped  Douglas  locate  the  film,  managed  to  be  present  at 
the  viewing.  He  then  "broke  security"  by  filing  an  eyewitness  report  of  what 
he  sa\\* '. 

"Without  apj^areut  warning,  there  is  a  terrible  roar.  Pistol  shots  .niid  men  in 
the  front  row  of  marchers  go  down  lilie  grass  before  a  scytlie.  . . .  Instantly  the 
police  charge  on  the  marchers.  Although  the  mass  of  the  marchers  are  in 
precipitous  fiight.  a  number  . . .  have  remained  behind,  caught  in  the  midst  of 
the  charging  police.  In  several  instances  from  two  to  four  iioliceiuen  are  seen 
boatiuc:  one  man.  One  strikes  him  horizontally  across  the  face,  using  liis  club 
as  iic  would  a  baseball  bat.  Another  crashes  it  down  011  top  of  his  head.  The 
scone  shifts  to  the  patrol  wagon  in  the  rear.  Men  with  bloody  heads.  bJoody 

shirts  are  lieing  loaded  in         A  policeman,  somewhat  dislievelcd,  his  coat 

opened  . . .  approaches  another  who  is  standing  in  front  of  the  camera.  He  is 
swcnly  and  tired.  lie  says  something  indistinguishable.  Then  Jiis  face  breaks  into 
a  .sudden  grin.  He  makes  motions  of  dusting  ofC  his  hands  and  strides  away. 
The  film  ends.*' 

Watching  the  film  thirty-five  years  later,  one  finds  new  cam^^os  of  brutality 
at  each  screening.  It  is  much  like  scanning  Goya's  Disasiers  of  War\  sonietinies 
it's  a  closeup  of  a  \vouiau  being  kicked  or  punched;  sometimes  it's  a  single 
striker  running  the  gauntlet  of  policemen  until  he  is  clubbed  into  uueonseious- 
iiess.  The  soundtrack  has  general  riot  sounds,  the  only  "readable"  dialogue  being, 
"God  Almighty." 

After  completion  of  the  LaFollette  hearings.  Paramount  Isewsreel,  which  had 
forfeited  its  exclusive  to  reporter  Paul  Anderson,  released  the  film  in  hundreds  of 
theaters  in  a. reverse  kind  of  journalistic  enterprise.  The  only  city  where  itjwas 
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utii  slitnvM  Was  Cliiu.-i;?!) — wlicrr  ii  wji.s  hniiiRMi  by  tlii'  imiHiv,  WWU  f.-mlnro  jmhI 
liir  l-:iniu'r  caption  kxclusivk — X(mv  ir  can  «k  told,  t  lu^  luirrjUioii  (jvcr  Uio  ln-iitjil 
IMCMiirtjs  eoiuinuiilL'iUo.s  n  tone  \htit  w;i.s  ule.'irl.v  pt*j(;i'jtM\'o  lo  (lie  s( rilvor.s : 

"Cdniii  11(1  ill;;  j)olic.'L'  otlicinl.^  dccljire  iUoy  arguod  and  pluadcO  witli  Uio  striKe 
h'jhU'r.s  to  turn  back.  .  .  .  Tlie  doatlis  :iiul  injuries,  police  oJlicials  doelared,  were 
lh»*  niiav(iida)»l.e  casuailii's  ci;  a  deVeriiiined  atlvance  ji.i:ai»sl   )\l'v  and 

iiiU.  tlie  pictures  fipv>lve  louder  tliau  Un?  contrived  wcirds.  Tlie  lilui,  lu,u't»tluH' 
v.ilh  oilier  .still  piehire.s  and  n  1oii:j:  series  oL'  ull^er  witnesses,  inehidinvi:  Uali>U 
of  Hie  Cliicaj;(»  l)<(ii{/  A'cfcrx,  who  (esHtied  tluU:  he  saw  pdlice  <inieial.s  "lire 
P<»intl»lauk  iuio  the  evowd."  couviiieod  tlie  Senate  ctinniiitte  tlial:  'Uiie  lirst 
slmis  .  ,  .  eauie  from  a  police  revolver,'-  The  coiiiiiiittoe  report  adds,  *Mr  also 
appears  lo  establish  Hint  the  en.stona  portion  of  the  crowd  was  in  full  retreat 
bL'I'ore  tlie  prolonged  volley  of  .sliots  occurred."  'i'lic  LaFolletto  Coiiunitiee  report 
was  slnirp  in  its  crilieisni  of  tlie  Ciiiea.iro  aiitliorities  for  hliKxlslied  thai  was 
••(•icarly  avoidnhb;  by  the  police."  Tlie  exces.siv(»  force  "ujusr  bo  aserihcHl  either 
\n  u'ross  iuollicicncy  .  .  .  or  a  deliberate  effort  to  iiitiinidjitc  the  strikers," 

Thirt.v  day.s  after  the  massacre  on  Bnrley  Avenue,  public  oi>iiiinii  tnrni'd  a,i:aiosl; 
lieinibli'c  Steel  and  the  Cbicago  police.  In  the  heart;  of  steel  country,  the  Yonnir.^- 
t"\vtu  Ohio,  VhiOicator,  wliieli  had  i)reviou.sl.v  jiul^vd  the  strikers  a.s  the  cause  of 
the  violence,  reversed  its  position  and  held  tlie  police  "guilty  ol!  shoeUing  brutal- 
iiy,''  Not  all  new.spaper.s  and  ratlio  stations  were  so  fnirminded. 

History  wonld  renieiijbor  it  as  a  police  riot.  i?nt  histv>ry*s  verdict  came  t»^o 
bnte  to.  aVfect  the  course  of  events  in  10o7.  Chairman  Girdler  and  "Lit  tle 
jii'evailed  becauj^e  of  the  wilful  suppression  of  u  horrendous  act.  The  l*ara mount 
Nfwsreel  editors  had  taken  part  in  a  conspiracy  agaiii.st  the  people's*  rifrht  to 
Uiiitw.  cdtlier  because  of  their  own  timidity  about  what  they  thought  the  Aincriean 
public  eoidd  not  tolerate,  or.  more  likely,  because  of  pres.snrc  from  Chicagr. 
t'iiy  ollieials  oi-  executives  of  Itepiiblie  Steel.  How  ironic  that  in  lt>37  tlie 
snb()oena  had  to  he  iiseil  as  a  prod  to  wrench  loo.se  newsnim  of  a  man  made 
disaster, 

I'aranioimt  was  really  in  show  business,  not  journalism,  There  were  few  tradi- 
tions of  news  integrity  stieh  as  now  exist  iii  broadcast  journalism.  Yet  one  can 
.•^peculate  about  the  pressure  that  might  be  applied  to  a  government-licensed  TV 
.station  if  the  local  establishment  was  embarra.ssed  by  a  disorder  can.sed  by  law 
t-nforcemeiit,  units.  Indeed,  the  news  media  tnda.v  niiglit  l^e  aceu.sed  of  stajiin.tr 
or  of  eanshig  the  attack  to  take  place;  bnt  it  is$  difficult  to  imagine  a  TV  news 
or^rani/.ntion  attempting  to  kih  such  a  story.  Tliat*s  today.  National  moods, 
In'wever.  change,  as  the  politicians  who  are  trying  to  create  a  new  Veil  ma  to  of 
restraint"  well  realize.  In  fact,  at  the  time  of  Morley  Safers  reporting  of  the 
village  at  Cam  Ne  with  cigaret  lighters,  there  was  pressure  on  CBS  not  io  run 
(be  him.  One  very  high  official  in  the  .Tohnson  Administration  .snid  in  anger. 
''Doirt  you  now.s  people  ever  ask  ynui*sel\'cs  wliat's  good  for  the  United  States?" 
T  told  him  I  didn*t  know  any  newsmen  smart  enough  to  figure  tliat  out  on  a  day- 
to-day  basis.  Then  I  told  him  about  the  Memorial  Day  Ma.ssacre  fihn. 

Mv  doi^matic  editor  friend  remaiiis  nncouvinced.  but  the  principal  lesson  of  tije 
^feniorial  33a  y  Massacre-  film  is  the  consenucnecs  of  self  right  eons  or  ext:ernal1y 
()ressnred  fditons  suppressing  a  story  in  the  interests  of  "preserving  the  pnl>lio 
calm*'  or  of  serving  some  mythical  rali^on  (Vctat,  The  Massacre  ejusodo  also  puts 
into  perspective  the  proper  function  of  the  subpoena.  The  TiaFoHette  Committee 
was  lannclied  on  no  indiscriminate  fishing  expedition  concerning  the  plots  and 
socret  activities  of  fictional  conspirators.  Tliey  were  in  search  of  critical  and 
.-peeitic  evidence  that  to  their  certain  knowledge  existed  and  which  related 
direeth-  to  the  Committee's  mandate:  an  incident  which  "violated  free  spcecli 
nud  tlie  rights  of  labor."  The  filmed  evidence  that  the  Committee  requested 
was  unavailable  fronx  any  other  source  and  involved  no  eonfidctitial  relation- 
ships. Most  important,  Paramount  admitted  its  existence  and  could  not  deny 
its  velevanec  to  the  investigation,  In  1937  and  in  1072  those  are  pretty  fair 
iruidclincs  for  the  use  of  the  supocna. 

Tndced,  there  may  be  other  instances  when  a  subpoena  combines  the  connnon 
interests  of  good  law  and  good  journalism.  Suppose  a  reporter  from  a  financial 
trade  weekly  had  some  unused  notes  in  which  Dita  Beard  verified  that  .she  had 
de/initelv  written  tliat  memo  to  her  ITT  vice  president?  Suppose  that  a  Missisippi 
TV  station  Imd  in  its  files  some  onttakes  from  an  interview  with  the  alleged 
ns.«assin  of  Medgar  Evers  which  would  have  .stroigthened  the  prosecutor's 
case?  Would  not  the  subpoena  of  tliat  information  have  served  the  people's 


riu'Iil,  to  IciKiw?  8ni)i>«>s('  (iiidnkcs  \\w  Zi\\)V\uU'v  film  uxpnsiMl  in  I'ruiil  of  ihc 
Toxas  St.'li(i(>I  liunli  I)(»inisil(H'.v  at  lliu  iiismiil  of  ilir  ns.snssiiiij  |  i(Hi  nl*  JuIdi  K. 
K(Miihm1,v  lunl  lioiMi  wHliIicld  liy  /w'/c  iiiajjcii/iiir':  W'uiild  Wni  use  ol*  (lie  siiIuhjciim 
nnt  than  \>vun\h'  iniiuu'Aioi'y'! 

rnroi-Uiua li'ly,  IIh*  :irj;iiiiioiit'.  M^iuiust  llic  use  ul*  a  suIiimiciki  is  soiiuMiiiics 
nlins<Ml  by  im.'W  lU'.ii'aiii/.aliiMis  in  iiiis.n'iiidrd  i»n*ni-is  lo  dciiHUisl  rale  liic  sldcld 
jM-iii(:i]ilc.  WHAI.  ]>rrlia]>s  tin*  iiin.^1  cmira^^iMnis  radin  staiioii  in  New  Vmii  Cii.v. 
nuMMilly  ri'l'iiscd  a  siil>ii(i(?iia  i'mm  lliu  J>istri(.'(  Allni'iicy  piMulnco  a  iniiiMMi- 
!ira|ila'd  nianitVslo  siipplicil  lo  its  news  d<'iia I'tnuMit  by  tlio  NVoaliuM-iiKMi.  'I'lit* 
siMtinii  had  not  ij;'aiiUMl  tlir  d(!Ciuii"'Ht:  l>y  iiivcslijialion  or  liy  smao  (.'oiUidciii inl 
n'la!ioiislnp  with  tliu  urjLiaiii/.ntioii.  Jtatlii'i'.  il  liad  Ikmmi  used  l»y  tlio  WoatiuM-iiit'ii 
as  a  way  oT  pahlici/.iiii^  tlicir  l)Oial)iJig  nl:  a  slate  uiYwv.  huildiiij^  in  Albany  as  a 
pnitest,  ai;"aiiisl  I  lie  liaiidliii^^  or  the  Allicia  prison  uprisin.u:.  Jii  this  ease,  ilie 
pTi>secntor  was  not:  on  an  idle  fislnii.i:  expedition  hnt  was  in  need  of  a  speeide 
pieee  oL*  pape)'  whose  eonlents  the  static  in  had  already  traiisnnlled  alnnit  a  eriine 
I  bar.  bad  already  happened.  In  fjiet,  Ihe  (M'iine  Inid  been  identified  iis  the  work 
oi*  tlioK(»  wlio  nmde  their  bombing;  jiroinise  uwv  tliu  stal.ioirs  airwaves.  . 

What:  is  also  on  trial  is  not  just,  the  use  and  abnse  ol*  the  sul»in)ena.  bnt  ihe 
use  nf  the  entire  ^rand  jury  syst'(Mn.  These  ".li'rand  iiuinisi(i(»n.<"  wliieli  were 
one<'  intended  to  protr'et.  flie  acen.'^ed  have  beeji  i  ransnjo;L:rilied  by  /j'aloiis  )jnis- 
eeuior.^  into  earefnily  orchestrated  see  ret  hearinji's  in  win  el  i  the  proseeuior  calls 
the  wituessi.'S  and  instruel.s  the  earerully  chosen  juries  on  wlioni  and  what  |.i 
sultpfieuu.  A  newsman  who  api)ears  bel*(»ro  a  .trrand  jury  uiay  easily  d<'sirny 
delicate,  confidential  relationships,  s^ince  his  suiirces  have  no  way  of  Unowiuir 
whar.  he  does  or  does  n((t  tell  the  jury.  AVhen  <;)rlando  lai)port  appeared  before 
Senat(U*  La F(dl(?tte's  conunittee,  his  testiun)ny  became  a  nialter  nf  puldic  remrd. 
Terhaps  when  a  nowsnian  appears  beforee  a  .L^rand  jury,  tns  testinuMiy  should 
ali?o  beconu).  a  matter  nf  public  record,  tJiereby  providing:  testimony  untaint<'d 
by  I  be  cloak  of  secrecy.  What  is  auntbenin  to  the  journrdist  is  the  closeted  nature 
of  flic  ritual,  for  it  may  riinke  liini  appear  ro  ids  foriire  iiews  sfuirees  as  a  siru") 
pi.e'eon. 

'!'he  .i:lariii.i:  difference  between  tbe  subpoena  that  i^enator  T.aT'ollettp  issued  and 
flie  Olio  Miat  tl)e  fed  en  H  ^y^rand  jury  in  f))0  Xof)jf?n)  District  f)t!  (A-iliJ'oriiia  i.'='*sned 
vo  Karl  Caldwell  was  in  tim  distinctly  diffeiYMit  motive.s  lK?liiud  them.  The  trouble 
with  the  cases  a^^ninst  Caldw(ill  and  his  f(d1ow  journal i.^ts  l^anx.bnrg  nmVPappas 
is  tluu  in  each  .subpoena,  ]>rnseciitors  wore  tryiujc  to  "catch  a  thief*  in  crimes 
that  may  never  hav(.'  ha])]jened,  with  evidence  that  may  never  have  existed. 
Kcpnrters  worthy  of  that  name  leave  little . useful  materinl  on  cnttin.ir  room 
floors,  and  the  number  of  convictions  via  rei>oriers*  unpublished  material  uuist 
be  uucroscoi)ic.  The  unfortunate  en**»ct  of  the  (Vr/^/;rc//.  decision  is  to  r-lnll.  urn. 
to  euli.iihten.  The  Hawed  net  in  whicli  the  Coverinaent  soni^bt  to  cntrai)  him  and 
tbo  otiier  defcndaids  may  temporarily  ensnarl  fliem  in  their  le.:?al  webs,  may 
in  fac.'t  damajLTC  their  aiuHty  to  function  as  journalists,  but  it  witl  iiroduce  iv*  use- 
ful evideuco  and,  ultinmtely,  s(?rv(.^  no  om'*s  riylit  tf>  kiunv. 

The  lira nd  jury's  need  to  linow  is  neither  more  nor  less  critical  than  Hint  of 
rhe  public.  W'hni:  conr/s  and  jnd^re.s-  do  Jteed  to  Iciiow  n)oro  a)>ont  i.s  tlie  w;.'^' 
jmn'ualists  work,  h\st  popuhir  ^rovormnent  lie  but  n  "iirecludc  to  n  faren  or 
tra.^edy.*'  as  ^^Tadison  pnt  it.  For  example,  jnd^i'es  should  know  alxuit  the  d»:'- 
iiiorali/.in.jr  effect  a  subpoena  has  on  a  journalist  and  how  oven  the  threat  o\'  :i 
subpoena  Inndev.s  the  fveo  flow  of  news.  After  Oni>  Xews  corri?Si>ondent  :\Iike 
Wallace  completed  an  exclusive  int:orvicw  witli  Kldridj^^c  Cleaver  in  Al.^iers.  l)e 
wa.s  liounded  by  U.S.  Atty.  Gen.  .Tohn  Mitchell  and  aides  who  iir;c:cd  him  to  come 
in  with  on  takes  and  "just  sort  of  talk  about  Cleaver  and  Iiow  a  no  by  Avlioni  the 
interview  was  n rran.i;ed.''  No  .subpoena  was  ever  is.siicd.  but  Wallace  got  ilie 
nie.^sa;L:e.  iMitcbcll  also  .aot  n  messa^^e  bade  from  ^Vallace.  \^*allaee*s  nie.ssaji'o  may 
Imve  Jiad  somethinic  to  do  wilJi  tlie  j^uidelines  ab(mt  the  prot»er  use  ni'-  a  su bpocmt 
oil  j on rua lists  that  the  Attorney  General  directed  Asst.  Atty  Oen.  William 
Kebufinist  to  write.  Ironieally,  when  Hu.^  CnlfUcrll  cfi.se  rea(.'hcd  the  Supreiiie 
Court.  .Tnstice  Kcliiifiui.sl:  wa.s  there  to  vote  on  n  ca.so  v/hicli  sfune  ob.servers 
believe  his  ;L;nidelines  may  have  rendered  moot. 

.Tiul^res  and  pro.secntor.s  also  need  to  understand  the  difference  bet'.ween  the 
u.sc  of  a  journalist's  cnmeva  n.s  a  newspitherinp:  instrument  and  it.s  use  as  an 
evidence  collector.  A  journalist  who  enters  hostile  territory,  wbetiier  it  is  in 


Willis,  liii'  ColiM))l.»j;i  I'jiniim.s,  nr  in  Attic;!  iJi'is.in  yurd.  is  ii;iii<lif;iiiii(.sl  i.-inni,:;li 
willniUl.  iiaviii}^'  liinistMi:  viewed  ;is  Jiriii  ol"  Hmj  I.-iw  ctilhTliii.i;-  ii  ru.mif.s"  g;iilrry 
i'ur  I'uUiru  i>nj.siM/tJt Jt/Ufs.  Tint  t-necC  dI"  iij!;»Miis  i)osiii-  a.s  <,';iiin.'rjimcii  jiimI  ivii(H"iur.s 
is  MO  li'ss  Ueet'iMivL'  Wv.wi  tlml     a  iviMU'ici'  iiia.SMUci-adiuii'  as  an  uiVuxv  (.'f  ili<'  law. 

TJio  .j^nlrllal^^;t,  on  ilie  otlu'V  liaiul.  iusmIs  1<>  nmierslsui<l  tlial  IteeniiMi  lie  lias 
(riTtaiJi  pnja'.s.sioual  j)rivi){.'.uv.s  l)f  U  ])ul,  a  i>ri\'jh'jivt{  cliiu-achM-  \vh<»  is  al»ove  tlic 
law,  Then*  arc  liiiiL'S  wlnfu  \\n;  iirst  anuMwliiuMiV,  <jlaslifs  witli  nWn^v  \>:yv\.<  ol"  tlui 
(junstil.Mt.ioii,  and  it:  is  llic  roiuis*  n»s])onsil>ilit y  l.o  dfti'i-niino  wlicn*  ihc  iKilanco 
n»sts.  It;  may  souiul  liL'ivli<:al  lor  a  Jourualist,  lo  iiitor  such  Hkjij^Jhs.  \mi  every 
amc'iulMic'iit,  ami  alway.s  prevail.  'I'liaf.  is  wliy  Jounialisis  need  u»  Uiiow  more 
about,  liow  tlie  dortriiu'S  a^aiiisl;  "prior  rcsLrainf  evolved  l"roin  lilaeK'sKiiie  and 
Kuglish  CoiiuuoM  Law;  wliat,  the.  relatitnisliii)  ol'  Xcur  r-v.  Minnc'sotu  is  lu  iJje 
r('Nl;).i,n>H  I'apers:  anti  lunv  (lie.  i**airaess  I  )oet  rine '  relates  t.o  tlu'  lirsl  anieiid- 
nient  us  it  applies  t.o  Uie  t'lei!! roiiie  media,  'rhey  also  need  lo  know  luueli  more 
alMjul;  yrand  juries  jHuI  alK>ul  due  process,  lest,  tin;  iirst.  ameiuUneut'  l.>ecouie 
an  arbitrary  ruh'book  which  courts  iutcriu'ct,  a<'C(U'din.v-  lo  the  polirics  of  Dhml* 
tinu.»,  which' is  what,  we  uniy  have  Just:  witnessed  in  llu;  Cahltcvll  ca.se. 

If  there  is  to  be  n  ueu'snuin's  privilt?.«ij  law,  it:  cannot  be  a  product.  <u!  Jinli<'ial 
(UmjisIou.  Protect itai  must:  come  from  (hose  \^■ho  mak'*.*  laws.  iu)l  Mjo.^c  who  iuter- 
pri?(.  laws  that  uuiy  \u)t  really  exist.  A  slueld  law  nui.-<t  be  precisely  drawu.  \t 
.<houl(l  pi't>vide  pi-otcclion  Iroiii  tlu»  prosec-ntiU-s  and  others  bent,  on  tishiuir  expedi- 
tious bui  Ml  ilu»  same  time  l)e  linuled  euoU;';'h  uol.  to  pr<>duce  all-lMii'pose  iun\iuuily 
I'/n-  jou  run  list. Tin.*  slni'ld  hiw  and  the  iuuidi»Iiues  by  which  Jouvnali.^ts  w<H-k 
must;  b(»  structured  in  sncli  a  way  as  to  pi-o\-Ide  i)r-<nccii*ni  llor  the  pul)li<:*s  need 
to  K-ur)W,  hut  nttt  a  ,<;nn;tnary  Tor  l;lu>s»»  who  lj<'caus(»  ol"  I'ear.  sjx'cial  intert'sls. 
or  just:  i)laiu  irresptnisibility  are  ,«^eeKjuir  ;i  j)rivi](».yed  p/ace  ta  hide. 

AImiV(,'  ail',  n  ;ionrnalist  ntjeds  to  luuhirstund  the  n.<es  and  the  abuses  n{'  the 
suhpoeua.  H'he  subpoi?ua  can  be  ;i  paraly/.iuiLE  arr(tw  aimed  ut  our  backbone,  but  — 
as  in  iVic  case  <vt:  tlic  ;\UMn(M-ial  I^ay  Massacre  (ilm — il  can  als()  b<.»  n  lil.'/'raliiijj: 
forc(f  intended  to  Ueep  our  backsides  from  r<»stiuji'  t'..o  comftu-tably.  *rhat  is  tlie 
lesson  or  ilu:  suli])oeusi  tlmt  provided  the  m?ws:rel  witli  a  laudmiirk  nuanent 
which  all  )uit  a  few  old  ChicajLjo  bauds  linv-:  forj^otien,  if,  in  J'acV,  they  ever 
knew  about  ii. 

It  has  been  said  tlu't  joni'ualisui  is  too  importaid:  to  lu;  left  to  iho  jouruansts 
and  iudetMl  the  law  is  ton  vital  to  be  leTt  to  tin*  lawyer.--.  Tlnj  tra.^'edy  is  that 
tlui  (udy  time  these  two  (M)rps.fur'ji  to  eacii  other  is  acrt/.^s  a  courtroom  av  in 
anxious  i>rci>aratiou  Tor  sucli  a  cont'rnutai i(uu  or  in  sonu'  kind  of  eUK^rycmcy 
.se.>^sion  l>roufrht  on  by  Du;  abu.ses  ol:  fair  trial-free  ju-eHS.  as  in  Dallas  in  VMi}\, 
^Yhat  is  required  is  a  cont inning  dialogue  on  a  >:elni<Uded  basis  with  a  prescribed 

'^"^Thl^lv  is  a  course  at;  Colrunl)ia — Jouruaiisui  and  ilu.*  Kirst;  AuuMulment — ))ut 
except;  for  three  or  four  vlsitiu;^'  "lireuK^u**  from  dowurowu.  it;  is  iuteutl(.'d  for 
future  attorJi(\vs  and  reporlfM>'.  Fa]  .Murrow  and  f  usi-d  to  talk*  to  lawyer.  .lMse))li 
Welch,  of  lU)s*tou  alHud:  n  TV  prn|j,Tam  to  ho  called  77/ c  Xcir.st  and  the  hnir.  but: 
tliat  was  intended  for  tlu»  public.  What  better  memorial  could  be  created  for 
tln^so  lAVo  tea<-liers  who  li>ved  each  otlnu-'s  profi-s.-^iou  than  a  .Ahirn»w- Welch  series 
of  repilar  seminars  in  which  editi>rs  and  rei>orters  wc,u;d  join  witli  judjjes  am] 
lawN'er.s  in  n  search  f*>r  common  mnv  .Lcround?  Tlie  sub)>oi»n:i  imjiasse  will  not 
be  bndceii  without;  liard  WiU-k,  nor  will  t;lm  fair  t:rial-rn'e  })re.^'S  proJ)]em  ho  .solved 
inorelv  bv  uideashiu^i'  plafif:udes  about  l:lie  iirst  amendment  against  those  about; 
the  fiftl/aud  sixth,  nud  vice  versa.  We  uood  n  now  breed  of  journalism  under 
law  and  n  now  kimi  of  hiw  that;  reckons  with  twontieth-oontury  eouuuiiuica- 
tious— ivnd  that  nu^^lit  cnuu'^^e  from  the  two  profe.^sions'  talking  with  oacb  ot;heis 
jiot  nt  each  other.  Ti\e  media  iiud  the  Government  Imve  an  :\dvGrsiivy  relation- 
,<lup,  ]jut  if  we  permit  it  to  grow  into  a  straugldboUl  we  shall  all  eud  up  in  a 
latter  deadlock  whicrli  jonrualism  cannot  win  oiid  duo  process  cannot  endure. 

.Tustice  Bvron  AVliite  and  niiiorter  Earl  Caldwell  have  more  in  common  than 
their  recent  notoriety.  Now  that  tlie  celebrated  ca^^e  is  over  it  would  be  provi- 
dential if  in  their  respective  routes  back  to  the  courtroom  and  tbe  lunvsroom  they 
\vouId  pau.s-e  to  meet  in  a  seminar  room.  The  .syllabus  is  road.v.  The  reading  list 
is  yesterday's  law  and  toiuorrow'.s  lieadlines,  and  we  are  .'ill  very  late  for  class. 
I  CopyrljilJt  ©  lOTJ},  Columh'm  Jourmtlhin  Review,  All  Rights  Reserved.) 
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[I'ratn  I'riuf,  .Iiiiuuii'y-lAil»nriir.v  IDTo) 

Tirii  ScuoLAii  l.NvoKu.s  His  "I'uivji.kgk" 

(An  Interview  willi  I'rofcssor  fsainiicl  Ij.  i'opKin  hy  I'Uln  M.  Gon?on,  Senior 

Editor,  Trial) 

T  cs'iit'Ctod  (.0  nic(?t  ;i  itinn  oul.nt^;wl  hy  the  aI>ii.so.s  or  llic  gvnud  jury  wlirn  I 
.sat  ilnwn  Willi  llnrvani  VroiV.ssor  Samuol  Tj.  PopUiu  on  tlie  morning  tlio  aiMH?iils 
coniT  Inul  refn^oil  his  testimony  stipulaiion  that  could  have  saved  him  Vrom 
i^aiui:  Ui  iail  twodavs  later  on  a  eoiitonipt  ijulietmeiit, 

IiLstoa'd.  Professor  Popkin.  a  former  eolloaj,aie  of  Daniel  KUsherp  and  witness 
for  the  LH'and  jnry  investigating  the  leakage  .-f  the  Pentagon  Papers,  wa??  resigned 
to  whatever  fate  wa.s  in  .store  to  maintain  tiie  moral  position  he  had  held  suK-e 
lie  was  first  subpoened  in  mid-July  1071. 

-What  I  am  lighting  ahont  and  what  I  am  willing  to  go  to  jail  for  is  not  to 
oreale  a  iirivileged  ela.ss  of  intelJeetnals  or  journalists  Init  to  protect  the  respon- 
.sil)ilitios3  fif  people  whose  function  in  our  system  is  to  gather  and  disseminate 

information.  .,  m-. .     1 1 

"Tlie  problem  should  he  seen  nifire  as  living  up  to  your  respoiisibiidies  than 
fightint;  for  privilege."  Popkin  said. 

'•'1  feel  V  have  a  verv  str{)iig  res]»onsjbility  to  protect  the  Uow  of  news  and 
not  lo  involve  people  I  liave  talked  with  unnecessarily  in  administrative  .saiict.i(Mis 
of  any  kind."  ^      „^  -  ,  ,  , 

Adhering  to  that  position  led  Profus.sor  Popkin  to  soften  the  position  of  t;otal 
iioncooperatiou  held  hy  Xrtn  YorU  Times;  reporter  Karl  Caldwell  when  railed 
before  another  grand  jury  ciuestioning  the  sources  of  his  article  on  the  Black 
Panlhers.  The  constitutionality  of  Caldwell's  refiLsal  went  all  the  way  to  the 
Supreme  Court,  which  ruled  tliat  a  journalist  did  not  have  the  privilege  under  the 
fii-.^t  amondment  to  protect  his  conndcntial  sources.  ^ 

Profe.^^sor  Popkin  and  his  lawyers,  William  P.  Ilonmns,  Jr.  and  Daniel  Kluhoek 
of  Boston,  wanted  to  test  the  same  ground  for  scholarly  .sources,  but  not  to  that 

extreme:  ,  -      .  ,  , 

"Wheu  we  docidert  %yo  \Yautod  to  raise  the  (niestion  of  protective  orders  a/.d 
appearances,  the  onlv  guide  was  the  OahlwcU  precedent,  where  the  Otli  Circuit 
had  held  that  Earl  Caldwell  of  th(^  AV,ic  Vo/V.:  Ttmcn  need  not  appear  before 
the  grand  jnry.  At  the  vevv  beginning  we  were  going  to  take  that  po.^itinn.  But 
when  we  sat  down  to  write  up  the  constitutional  principles  involved,  to  a«U  other 
scholars  for  supporting  affidavits,  we  very  quickly  realized  that  Caldwell 
pf»sition  was  not  tenable  as  a  general  rule.  We  didn't  believe  that  full  blanket 
iinmunitv  was  justified  in  mir  case:  we  didn't  think  that  the  first  amendment 
was  .so  broad  that  it  could  totally  exempt  anybody  who  said  tliey  worked  for  a 
newspa])er  or  was  a  scholar  from  nny  kind  of  appearances  on  any  subject,  whether 
or  not  it  was  related  to  their  work."  .  ,  . ^ 

In  Professor  Popkiifs  words,  he  faced  "two  battles— the  abstract  battle  for 
everyone  who  docs  research  or  writing,  whether  scholar  or  journalist,  and  the 
veiT  n^iiM-ow  battle  of  not  harming  the  real  concrete  interests  of  totally  innocent 
people  I  had  been  involved  with  in  my  own  research." 

"The  second  narrow^  front  w^as  an  absolute,"  Popkin  explained.  "The  broader 
battle  under  no  conditions  is  ever  going  to  be  made,  won  or  lost  in  a  single  case. 
And  T  saw  no  reason  to  try  to  be  a  'Harvard  hero'  and  take  some  totally  abslutist 
position  which  I  thought  would  do  more  harm  than  good  to  myself  and  to 
everyone  else  in  the  long  run." 

But,  Popkin  added  r  .  ^  . 

*'I  have  won  what  I  consider  some  very  important  limited  victories,  ilio  courts 
in  my  case  aetuallv  threw  out  11  of  the  14  questions  which  I  had  refused  to 
answer.  One  circuit  court  judge  went  so  far  as  to  label  .some  of  the  questions 
'repugnant.'  Another  judge  on  the  circuit  simply  said  they  were  'badly  phrased.' 
I  consider  this  an  important  step  in  bringing  courts  into  closer  supervison  over 
grand  juries."  ^  .  ^   .  ^ 

.Judicial  serutinv  is  one  reform  Professor  PopUin  insists  is  necessary  to  ensure 
that  the  grand  jury  will  fill  the  role  for  which  it  w\a.s  intended ;  "until  then,  the 
process  is'dangerous."  t  . 

"T  can  understand  why  the  courts  arc  very  reluctant  to  get  involved  in  grand 
juries — it/.s  one  hell  of  a  lot  of  work. 

"The  answers  in  the  long  run  are  simply  going  to  have  to  be  that  tlie  grand 
jnrv  process  is  reformed,  that  there  is  more  prior  comniunieation  between 
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jji'osi.Tjiiloi'  ivia  lawyer.  \h;}l  ihc  .sd'iKilure  (rf  \hv  lT'S(inioi\v  is  cloaiiCHl  iu>  in  some 
\V!iv  t:o  s(»p!^rjit:e  I'lict  J"roni  iiiinuMulo,  Hint  prusi'rwtors  (U)  thoir  lioniuwovU  and 
rlii'iik  (Uil;  Www  fiuosiioHS  so  iliat.  Uu\v  Uou'V.  li-.iv^!  u\  Uu?  ji'raiul  jury  sittiuK 
aroiuitl  for  iiours  to  .t;"ot  a  i'ow  iiiicsl iuiis  answcrud,  Wint  cciKnfLs  bo  piit  (m  what 
UaVMKms  to  Ihii  traiisuriiit.  so  tluAl  lliu  wituoss  fuels  Ivs.s  vuliicrnblo  to  luisiu^L*  of 
ins  lostiniouv."  WiUiout  Uil'Su  ruforms,  Trofc^sor  i'oi'Uia  i.s  convinctHl  "llio  courts 
will  do  notUing.  TliGV  .simply  tlou't:  want  to  jrot:  imvoIvimI  in  rondio.^^  all  {ransi'rip/.s 
and  docadiiij;  on  iiuUvidunl  (jnostions  and  splitting-  hairs. 

"I^nt  the  ('(Mirts  ninsl  ho  sensitive  tn  Hio  uso  ni'  u'rand  .inries  to  snppross  news 
flow,  wlilch  is  a  very  r(»al  tliroat  iniioronl.  in  ^irand  M'ios.  Kvory  ;;ovonjnuMit  lias 
an  nnd{?r.s(andaf>lo  hot  niri?at;(Mu'nM;  intt-rosf:  I'n  (-(MArolliniLr  the  How  of  news  to 
tho  i>nl»lic.  Thoro's  uolliin.y;  snrprlsin^-  alxad  tlii'  Iioad  of  an  apicMicy  nr  a  p(jlic(» 
ohiof  or  a  aiavor  or  a  Cahin(;t  naanhor  not  wanlin;;-  anyone  in  his  oniplny  to  talk 
or  lot  Old  infonnaiion  hul;  thtit  does  not  moan  ?jo  should  la?  aide  to  nso  tlio  .urand 
jury  syston:  \f)  his  advaida;uo,  which  is  now  very  po.ssil)lc. 

"'what  hid  lor  way  is  tliorc  for  a  corniijt  local  .ixovornmont,  vn^w  nati*»nnl 
^rovcrnniont.  to  keep  cortain  kinds  of  infonnation  rr<aa  the*  pnhiic  lhaii  {o  use  t!ie 
prt'toxt  or  a  grand  jury  investiM'atinn  oT  a  er\nn«  to  ask  people  like  myself 
ipu'slions  that.  wo\dd  elicit  inI'i)rmaUoii  aliout  who  Uis  sources  were— heyoud 
what  is  truly  needed  in  direct  iuvc.sUjrati(ai  of  n  <!riau'.  The  huine  powers  nf  lhc» 
jrrand  ;iurv  make  it  a  perfect  way  t<i  Ihul  oid.  who  tin*  honest  policeman  is  who  is 
talkinjx  to  tho  reporter  ahont  ]rfi[i<'e  corruption,  ov  who  tins  people  are  in  the 
army  that  talk  to  iwo.  alxmt  the  prol)lems  <d'  policy  in  Vietnam — Jnsr  iaijilii-ii t iri^^ 
p(M>|)Io.  Von  \cn'to  a  .story  al:out  (-ormiition  in  the  city  and' the  lo<*aI  V\  cjills  a 
j^rsind  JiU'v  and  says.  'W  ■  '•dd  you  this.  infortaati(ar;'  And  ho  can  say,  'Of 
eo\!rs(».'tliat,  is  a  Icptima.u  ■jU(»st  heeau>:(?  1  want  to  sloj)  corrni)tiou  ;ind  need 
this  p{»rson"s  evidence/  hnl  whul  ;rriaraidee  is  /hen;  that  fu»  wool;  simidy  tire  this 
[lerson  V 

'•In  sonw?  wny.s  T  could  aricne  thnt  sch(dars  need  more  ijroteetioa  tha.n  journal- 
ists. Odicials  throujudi  the  grand  jury  could  .stop  wliole  i/eld.s  of  re.senndi  and  pul)- 
lisliing  in  tins  country.  Ther(^  arc;  classes  of  work  that  .scholars  do  that  journalisis 
don't. whore  some  protection  is  10t)%  essential— like  lonijderni  studio.-^  of  the  dvuj; 
cnltnnj,  <tr  sludies  of  deviaut  hehiivior,  or  .studiefi  of  admiuistrutivc  procedure. 

"[']\'{}n  lieytuid  tliat.  even  moe  ii\ip<n-t;vuv.  to  every  one  Mdio  appisirs  before  jirand 
.luvies.  are  ihe  l>asic  kinds  (d'  intimidations  and  abuses  of  tlu?  process  by  prosecu- 
tors whose  ndnds  are  made  up  abmit  exactly  what  tia-y  waiit  and  are  .just 
(leterndned  to  maiumver  particular  people  into  jriviug  particular  pieces  of  evi- 
deaeo  without  ^ivinp;  tlunu  their  legal  rights. 

"What  conoerns  and  aiig(u-s  me  .so  very  nnn-h  is  that  a  person  behaving-  in  a 
totally  constitutionally  approved.  }0}ivMy  sancrioned.  respousihl(»  and  respectable 
uiaiuier  as  a  citixen  eim  have  his  i^very  statement  and  movenuMd:  interpreted  a.s 
evid(Uice  of  a  ooiisj)ir!ioy.  a  crinu;  oi- hidden  testimony. 

"When  you  ask  to  see  your  lawyiu',  wJ)y  nrc  you  nhvnys  nskod,  'AVell,  this  is  a 
fpa'Stion  of  fact,  not  of  law — why  do  you  want  to  so(?  your  hiwytu'? 

'The  v/ay  that  yrai  can  lasar  the  pi'0.^'e(ad(n*  say  Ixjffo'e  the  irraad  Jury.  'Op.  if  we 
\V(M'e  tiipping  your  phone,  you  nu?an  we  mi.^-ht  have  heard  .^rmoihhuj?  T)je  kinds 
f>f  rnnaroniuls  yon  get  bocau.so  ])roseentov?;  dmi't  even  have  to  tell  you  wliat  tlu^y 
are  after  and  b(»caiise  they  are  in  a  position  to  totally  nv\uipnlat<?  what  happens 
in  tlm  room. 

-I  tind  it  very  uiJsettiiig  tiuU'  this  .^--eerecy.  which  is  supposed  to  be  there  to 
prf»tect  wituesses.  also  se(nus  to  be  a  cover  up  for  prosecutors^  who  seem  to  think 
tUey  can  do  whatevcu'  tb(»y  watd  .''  IN'ofessiU'  I'(»pkin  sai<l. 

Xotwithsf-inding  tJie  pro,seentor'.s  po/oii/ial  tyranny.  I'rofe.'^w)]-  l»oid<iu  does 
n<d.  inunediately  espouse  the  popular  solution — to  allow  the  witness'  lawyer  to  be 
present  in  the  grand  jury  room. 

''Yiw  me/*  he  said,  "I  see  an  advanta^i-e  for  the  lawyer  to  be  in  the  hall  because 
I  can  g<'t  the  cjuestion  down  perfectly  and  then  we  have  a  .flight  amount  of 
l)rivacy  wluu'e  1  can  relax  and  talk  with  him  out  loud  about  how  I  should  answer 
the  nn(?s4ion  to  make?  it  fully  clear,  so  that  the  prosecutoi-  won't  h:ivc  to  l»ot}ier 
With  30  more  rjuestions:  we'll  he  able  to  get  on  t:o  the  next  subject. 

•'On  the  other  hand— and  I  douM.  mean  to  be  elitist — 1  think  a  lawyer  in  liie 
;rrand  jury  room  may  b(i  necessary  for  the  average  witness,  wlio  do  uot  have  n 
3»b.I).  and  has  not  la?eu  working  witli  u  lawyer  for  six  months,  to  iudp  nmke 
distiuctious  that  only  u  lawyer  is  used  to  uiaking.** 

Tho\igh  ''not  optiun.stic  about  jud.^'ey;  iMMug  willing  to  do  finything  they  consider 
tying  anyrme's  hajids  in  a  legitimate  investigation— csiieeially  judges  at  the  state 
level,  wb(M-e  uiar»y  are  close  to  prosectUtn-s  having  be(;n  prosecutors  themselves — 
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r<ij»Uiu  ('<niti»ii(li'(l :  "I'lili's*  ffiiirts  tnia-  junrt'  scriniisly  llii^  role  of  f>vrr.<ri'U\i: 
yivwut]  Juries.  tiMM'c  is  iic  iiltcrnntivc  lictwMMMi  lotnl  fnlUliiji'  niid  totnl  iirotcft ion. 
AnytliiiiL'  Im!  nil  itlisolnh'  iiosition  Ji;;';iinst'  iipiUMrjiiKM*  will  only  work  if  ;hi(l.v,'os 
arc  wjlljDu'  fo  Jonic  ;it  1  rnnscripts.  to  \h\nU  jihrmt  hjil.'JMcififr  arfd  rclc^'iiiicc." 

rrrjfcssor  TopKMii  dcscriliiMl  his  own  Ki'JUnl  .hii'y  oximmIcikm*  h(>for('  fonr  (UlTr*ronl 
lirnsocntiirs  lo  ('>:iMiii)\ify  tho  iiopd  for  si  jntriciiil  ovi'rsfM»r — 1o  pr(^x.iM-vc  no!  only 
ihr  Ui\i"^v'uy  (»f  Hh'  ij'nmd  jury  iiroccss  itself  luit:  Hio  ri;;'Iifs  of  llic  iiiflividinil 
wit  tioss- : 

"I  :in\  !i  ^'nsi'  of  sonu'liody  wl\o  doi'su'l  socni  to  Inivc  luiy  inforniiition  wlnitso- 
o.wv  n'I('van(  to  tin*  invosti.tr:ilioii  ;is  f;ir  ns^  f  cnii  fell,  lint  the  jn'osocntor  dcjirly 
vniitod  sonic  Iciiid  of  ;iii  iiuliol iiiciit  of  soin(«onc  jissocinlcd  with  tlu*  /*(Mit;t.irr)n 
1iI*}tliors.  thifi  (liiy  T  floii'l'  know  w.hy  it  is  tliny  arc  inirsniiij;  nic.  unless — I  drnrf 
like  to  sn^'.n'ost  it  but  it  simmiis  i-ntlicr  i)roh!ililc  al;  tliiicFr-— llicy  iirc  trying?  to  j^o  t*ar' 
beyond  KUs'ocrii'  in  stifln.::  iiiforniatioii  flows  from  llio  .i^ovcrnnicnl.  Knowing:  Mint 
I  iiin  a  ^'ictllanl  scholar  and  that  1  know  and  liavc  bc(Mi  intiinat(»  witii  lar.iL^c 
nniuhcrs  of  lUMiph^  in  A'ictnaiii  and  AVasliin^^lon  involved  in  AMcliiani  jir  Mey.  Iliey 
niiiy  h(>  nsinu"  tliis  ease  make  sure  that  no  rme  ever  says  auythin.a'  to  nie  or 
P(H)ple  like  nie.  1'hat's  all  still  supposition  hccanse  tlicy  never  said  aiiytliin,^. 

"'I'hnt  is  out*  of  ti\e  lu-oiihons  that'  liothoi-s  u\e  n\osV  aiioiit'  lliis  sysleui :  1  l\5\ve 
never  been  told— eX(MM>t  in  the  most"  extraordinarily  va^no  way  that:  T  am  heiii.Lr 
questioned  aI)oiit:  speeilif:  statutes  or  a  speriile  f'asf» — why  I  am  Ifeiuj^  ealifvl  all  fhe 
time. 

*^^^y  testimony  and  statement.'-''  make  it  alisolulely  clear  that  I  was  not  a 
pJjysif-al  infe,ii'ral  Viwi  of  any  idarinia;;'  or  anything  that:  iiai»i)ened  or  Iiow 
anythinir  hai)pem'tl.  Mow  or  why  anyone  sees  me  as  involved  I  simply  do  not  km»w. 
Ton  simply  art*  not  able  to  find  fuit"  s(unetlnnjLr  as  basic  as  what:  it  is  the  prose('iib)r 
flunks  yriu  know. 

''Several  time.^  \\'e  tried  to  fpiietly  si(:  down  with  the  .irovernment  attorney  and 
one  of  the  ]uviseca\iors  and  say.  Must  wlint  is  it  yon  seem  to  be  iv»ised  and  waitini: 
for  me  to  tell  yt^nV  ATaybt*  it's  somethinc:  that'  no  eoneepf.  at  all  of  the  Virst 
Amendment  would  eover.  that  T  eould  simjily  tell  yon.'  Nobody  would  ever,  say  t^) 
you  wiuit  it  is' t bey  were  iifter  in  any  way." 

.\  (►ne-iiml-a  half-hour  int(M*ro;,M imi  by  two  V\M  a;:ents  at  bis  Harvard  filfu'e — 
a.s.^nnu'd  there  was  sonu^  kind  of  drajLTUet  to  tind  out  wlu)  knew  what" — 
precipitated  Profcssru*  Popkin's  subpoena. 

After  bein.ii'  read  ''what  T  understand  now  as*  an  alt(M*uate  ATI ra tula  statement 
whieli  sounds  to  someone  who  i.s  not  used  to  hein.v:  aj)i)roached  by  two  KTU  a.ii'<Mits 
that  yr>n  siionldirt  need  a  lawyei'  becausi'  until  you  zu  eat  ion  a  hnvy  cr  there  was 
no  n>asfui  to  liclieve  yon'v(^  done  anythiu.^:."  he  was  aslced  "a  ffreat  deal  of 
Quest  ions  which  T  answered  at  hui.u'tli.  partciularly  niakin.s:  clear  that  T  simply 
liad  no  )do;j  this  wa.s  i:niu}x  to  ]ia[)pe7i.  that  T  had  never  seen  anytliiiui'  tlmt  e(Uild 
Im^  ef)Ustrned  as  pari  «)f  wiiat  luui  Immmi  reb'ased.  that.  1  didn't  know  anyl>oily  was 
goiu^*  to  do  it.  m'ver  liad  it  and  never  S(mmi  any  of  it. 

All  sorts  of  ques/ions  were  alsf)  asked  me  that  didn't  sit  rifflit.  like:  'Does 
Ellsberi:  seem  to  be  a  ium-vous  person V  Ty.  lOllsberp;  emotional?  Ts  l'11lsher.ii'  t'v- 
rntieV* — rpi  est  ions  that  at  th(>  time  T  tbonirh  w(M*e  tluu-e  tfi  imi)u?rn  th(^  pcu'son.  to 
try  ii)  jiaint  Iiitn  as  a  nenrfitic.  ov  a  crazy  person  or  a  pei'son  with  a  jrrnd^re  fu-  a 
vead(*tta.  I  .^ald  very  bluntly  tbat  T  didn't  see  what  any  fpicstions  like  tliat  had 
to  do  with  any  criminal  invest itratifui.  and  Daniel  KllsberLr  wa.s  sonicfuie  1 
re.«''pected  and  T  simply  was  not  iroin.n'  totfot  involved  in  some  kind  of  nindslinirin.t: 
cont(^st — whicb  is  wbat  T  thon,v:ht  tlu\v  were  dfiin.i;'.  Thoy  told  n\e  tbcy  wen*  just 
tryi ULT  to  understand  I011si>er^r  and  his  nu)tiv(*s. 

Since  ii  is  ratlicr  mnisnal  for" the  Fill  to  come  unto  the  university  ciimpus.  tliey 
necdiu.y:  siiccial  pernnssion  to  do  so,  lM7)fessor  Poi)kin  is  mubu*  the  imprcK'Sioti 
that  for  some  reason  the  VP>T  tluuiji'lU:  lie  wf>uld  knrtw  .somotlnn.2:  ai^out  tbe  case. 
"AA'hy  tiu»  PPT  thon^'bl  T  knew  anythiui;.  wliat  it  is  they  tlionp;ht  T  knew  or  what 
sy.stem  or  replies  and  nfuirepli<»s  to  tliis  day  I  do  not  know.'' 

.After  unsncce.^'sful  mo\-cs  to  bavo  Ids  snbt>o(iua  quasfuMl  on  tlu'  l>asis  n\'  first 
antl  f(Uirtb  amenduuMit  issni's — (picstioniui^  not  only  tlu»  jiossibility  of  wirctaiJpiui: 
but  also  the  subject  of  the  investiiration  and  tlu*  relevance  and  i)ertiuence  of  tbe 
questions  (  "Tlds  was  an  in(c,c'ral  ])art  nf  (uir  casr*  from  tlie  first.") — Professor 
I*o])kiu  ai)lioared  lud'orc  tbe  ijrand  jury  on  Aim'ust  10. 

*'.Ary  tir.-r.  contact  with  the  mauiiuilat ive  side  of  the  .n'rand  jury,"  lu*  tells.  *'came 
when  T  asked  the  pros(M.-n(m*  *>ray  1  please  b(»  told  the  subject  of  tlic  matter  under 
inquiry.* 


vnliM'.  sjiylMic:  'Tlu'  jnU^^vs  jns{  tnlil  yuM  ilitu  yow  mwy  \\u\  ^ucsiluu,  \.. 

jiplirai'  lu'ie  immediately  ami  Ustll'v.  I'lruse  dmi'l  Uccp  11r'si»  pcdplc  walllnv:, 
Why  aiT  ynu  Iryliij;  to  liold      1  lie  |>i*"tT.<s  ol' jiislli-i'V 
"A  very  drmcniilu^^  kind  ('XiMTiciU'c. 

"Tlu'  pniscr'Uini-  kiu»w  tlir  issm»  nl'  rrlcvanrc  was  open,  tlial  1  was  .snppi»»a-d  In 
a-^k  lids  (picstidii  tliiit  llirrc  wri'i'  hvyitiaialc  (mimsI ilul Itaial  reasons  wliy  J  was 
a.-khi^''  w'liat  ihv  sid>.h'rl  was.  iail  iMiiac'dlalcly  tluTc  was  Uds  tnar  ol*  *'\Vliy  aiM> 

••.\j)t  havinjj;  iunnnidty.  I  iujUMMllattdy  lonk  lh>l.  fu^u'th  ;uul  UHli  amrud* 
iiuads  (Ui  Mircc  PMally  IrlrKvI  c/cjai-Mlary  (picst *(>iis  ;  'Dn  you  n^ud  llu»  /.'o.y/'ij/ 

nr  ('()tirs(\  wlu'M  yoit  lake  Ibc  lU'ili  (Hi  a  Irivial  tpn'stliai.  ilu»  prDsciadnr  in- 
slfiatly  <lnfs  j'Vj'i'ytldn.v:  \w  ran  In  iaipJiralp  tit  llm  .yraad  Jury  Mia( — tdi-linli— 
y-iirre  Iiidiiiir  siaartldim',  IW  ^hn'S]l'\  Icll  tliMu.  and  yotrrr  not  allnwcil— corlaiidy 
nnU'ss  yon  ww  Vi'vy  iarnrnu'd  and  rontidcnt — tu-sMy  :  'There's  this  whole  problem 
with  vuuvv]i\  or  links  in  a  eliain  ami  if  you  doi 'i  take  ilie  Jiflh  ajiieatlnn^n} 
on  a  (rh  ial  jpiesJion.  a  (o(alty  (jarndess  (iuesti»ni.  yen  may  he  t'oreed  to  answer 
all  Jiaesl ioas.' 

"Tin*  ,i:rand  Jnry  elearly  dida*l.  know  what  was  happf'idn.ir  and  I  was  In  sit 
llier<'  an<l  k't  niyselT  In*  made  t\t  UmU  {ike  a  l'f>oI.  ''i'here's  always  llu?  temptation 
ln't'fMM*  a  irranci  jary  tf>  staad  np  and  tell  the  ;;rand  .inry  uu'ndMMs  (»xai-tly  why 
yon  an'  dtanfr  flun,i;s.  It's  a  haadlialia.u*  experience  Un'  soau'one  like  au'  to  sit 
lia're  t\Ui\  in*  nia<le  to  look  lil>e  s<ane})t>dy  who  |>-  UyinU'  ta  Indher  the  prnjile  m|' 
Use  jir.unl  j\iry  er  to  wasii^  their  time  oi-  to  l>o  piuayuMe  or  to  i)i)st met  Jnstiee  wiieti 
doin.i:  lliinu's  that  ahs(Untely  must  he  dui\e  I'or  ieiial.  e«>nstit\dl»aaU  reasons. 

"And  ir  I  am.^o  intinddateci  and  have.sa  nnieli  tronhle  in  tlie  ronni — uinl  I  hare 
a  Pli.I>.  ami  am  used  to  very  rapid  verhal  interchan.ire.  intelleetnal  arisnnuaU  and 
linieky  (h'taii  ovj-r  Indr-splittin.ir  of  words — what  happen^  when  a  sernMlliteratc. 
(•)•  s(aae(aH»  wlm  harely  .^^peaks  Knirlisli  ta*  jnst  an  avera.ije  jhmsom  .irets  in  th  • 
nmrnV  It  to/)k  rae  nioid?is  ol"  aj(adal  i)reparati(»n  l)efoi'(»  T  was  nhle  to  sif  lie-re 
wit  in  ml  sliakinir  j*very  tina^  I  asked  to  see  my  law\ver  and  I  inid  to  ar.y;ne  vvitli 
the  proser\itor.  What  lmpj>eas  if  Jiist'  any  man  or  wiaaau  is  ptdled  in  on  s\js))ieiiin 
and  asked  a  inillifn\  lu.irh-pitcln'd  fast  (inestioits — d<!es  lie  really  Iiave  tinn'  tt) 
nnjlershMMl  wlmt  he  is  df>iap:,  to  thinlx  out"  tlie  quest  ion — to  ^rive  an  honest  answer 
and  not  Jnst.  wliat  tlio  prf>.se(ador  waids. 

••.\fta*eo\*er,  1  think  anyone  who  testifies  hoff)re  a  irrand  jnry  wiUifad  ijamn/iffy 
ajM">f  fn'  cray.y  h<*eans(»  .irfven  the  e.\'traor»lina ry  nature  of  what  can  he  const riUMl 
as  a  consiiirafy  :  for  all  I  know  sayini;  to  a  pei'.sfui  '(Jee.  you're  iiderext  in,:;.  I 
ean't  wait  to  road  your  huaW  lai^dd  l)e  const vned  a.<  a  con>5]iii'acy  to  releas(»  in- 
fuvmalion.  l)i  that  context.  m>  sane  por.^on  wottld  think  In^  was  safe  to  jro  in  ami 
answer  ijiK'stions  withmit  innnunity. 

**\ow  heres  one  of  tlu*  real  orn\'(\<  of  the  jrraud  Jury  system:  r  was  wllllnii  to 
answ{M'  a  vory.  very  larpro  nnniher  of  (iiM*x/ions*  as  .Mccurafely  aufl  fully  as  T  iins- 
sihly  could  hecaase  no  Cf>ncei)t  f>f  the  first  anaMuhnent  whatso(»\'er  wjudd  have 
said.  *Tlon't  answer.*  Aad  T  would  alw.iys  want  to  .iro  over  them  with  my  lawyer. 
V.very  timf»  T  wmild  leave  the  ronni  T  would  .iret  info  a  tremendous  arjirnuKMir 
ahnnt:  'Von'n»  wasting'  iiu'.se  ]aMipl(»*s  tinn*.  you're  K'e(»pinir  it  borim,'  ta  tliem.  why 
do  yo\i  want,  to  se(»  your  lawyerV* 

"A  trraud  Jury  in  ther>ry  is  there  to  in  vest  iirate  an<l  (ell  tlie  jtrosecutor  what 
|o  f]ft,  ]n)t  in  real  Utv  the  pri">secn(or  totally  runs  an<l  owns  the  ^raml  jury,  a*" 
lerist  in  thi.s  case.  *ria'  oidy  tir.u*  the  foreaian  of  the  u'raad  jury  (»V(M'  spe.-iks  i- 
when  he  is  irivt'U  a  ha  ml  or  .an  eve  siirnal.  Xo  auMaher  of  t|je  <;rand  Jnry  ever 
does  anythini;  except  watch  tifO  >Iiow.  Tlu-y  siia)>ly  are  there — the  vehij-'e  for  .«i 
pi'oyccntor  tf>  irather  infonmition  ;ind  make  a  cms(».  They  don't  iset  tnvolvetl  at 
al!.  Tt  i^as  ntade  nio  v.*mah»r  to  wind  (•■N'teut  tln*se  peopl<^  are  i'nstrnct<Ml  or  iraiiM'd 
or  truly  ap]n*ised  of  (hrjr  role.  Tr  is  the  irrand  Jnry  nu'inhcrs  who  ;jre  sni)p<wrd 
to  asL  (Uiostions:  they  are  suupos(»(l  to  W  involved.  Tla-y  an*  not  sn!»pesed  to 
toade  fo  sit  tlie?'e  jnst  to  le':'itini;il(»  the  proces.s;. 

••f  .am  very  *-urious.  fru*  Instance,  to  know  lu»w  tin*  foreman  is  eJaxspn.  7  Innk 
ananid  flip  room— I've  .'^pent  moi'r»  than  eiirld  hoiu'S  watddnir  thesj'  peool(. — and 
there  fre  clearly  sonu'  exti'em.ely  ah^rt  people  In  the  room,  who.  prohahly  he- 
cans«'  tlioy  liav(»  read  the  nowspaper.  nndor>tanrl  what  is  irranj:  on  ami  that  lliore 
'M'e  inn»ort')nt  constitutiiuial  rs.vaies'  at  stnke.  Ono  of  tlie  least  alortdoolcinu'  peoide 
in  l{*.e  rni^ir  was  the  irraud  Jnry  fovenn)n.       seen\s  to  In*  an  oxtrena'ly  at'fahle 


uWv  imM'^mm  t»Ml  ln»  \<  li'M'tl'MNHMiriiiL:  ttiitt  »I<m.*  miO  ^mw  !«»  1m»  Vri'v  jtwrri' 
r\iM'>  lliiP>:  Mint  Is  linpiu'nln;:. 

"And  I  Im'IIcvimI  thf  ltjiihI  jury,  tmf  Jtisf  Mn*  prtf^'t  tircr  ncilntr  nloih*  tuu*U* 
•  ■|>liHi;^  \\'licnrvrr  1  lunl  In  IrjlVr  the  riiuin  In  >rr  iiiV  Ijiwycl'.  1  WoUliI  nlNVii\> 
•.Mj%  IVn'cninii.  I  wniiM  \iUv     Mrc  my  lauycr.'  I  nlujiys  M(|(In«ss»M(  iny  (|tu«?*!l«>iiN 
\(\  \Uv  I'tM'iMUJUK  M'vcrnl  limr**  1  nddr^'sx'tl  Mjilf-tiu-nts  In  thv  tfnuiil  jury  nsKhu 
ilM'lr  In'l|»  to  I'oMd  niV  uhiuM I'ssiiry  luittliv^.  I  wm.s  iil\vMy>  |mt  <l«i\vu  by  tlu'  pm-r- 

rUtor.  WIH'IirV^M'.  I'fU'  iM>lunc»».  I  \v»iUl(]  irsk  tlu'  rrN'ViiUfC  nf  M  i|U«'^li«>u,  I 
Ml'.vjiys  toll!  thnt  'tin*  'i^rMiid  jiuy  iI»M'S  Udi  htwr  tn  :iu>\vrr  4U»'*<linMs/  (M*  IT  I 
Msiced  \tt  s(M«  my  Inu'yrr  tin*  jU'nsrcutur  wtiuld  ."ny.  '.Mr.  Kdrcnuiu,  yuu  umy  i;Iv\» 
Idm  piM'udssinn/ 

•"l  ids  is  vrry  uuscttiln;:.  if  ynu  ilduk  tlicrp  Is  n  rnl(»  U)v  iivt\\u\  Jurit's,  os  unnul 
j»irl('>\  n<  uu  uv\n  ttf  On*  j?tdK'lury.  Tlic  wny  tin*  pnu-css-  \Vf»rks  i:o\v,  J  d»«u'l  >•••• 
wliy  \vt»  just  d»m't  thruw        t\n*  niid  sny  nnyiiim*  tlu«  ::fVi«ruM;onl  wniit^ 

tlicy  rsiu  ]\\\{  11  iirns(M  M|i»r  nnd  slruo;;nipln'r  iti  n  rfx.in.  ^ivc  y^u  iuuuuuity  nud 
hiMlcf  you  Mtiswcr  w  luitover  llx-y  fori  IlkM.  WImt  is  tlio  imrposc  of  Imvin^  u  ;*nuid 
jury  tlM-ro  If  mw*  i>u'r  tnlccu  in  wluit  tlioy  nn*  tnld,  Imw  tlicy  nrc  trniutMl  nud 
li'>\v  tlu'  fon-mnn  is  srlrriodV" 

I'rofcssnr  I'oplciu  docs  not  conoludo.  how  ovor,  ilmt  urn  ml  Jurit"«  >!niuM 
ti'inHy  clhnlunlfd  from  lids  sysiom.  "f  ildnlv  tiio  nJforn.-Mivr.*  ui;iy  in*  uou-lt 
worse. 

•••rill'  first  sloji/^  I'roff»ssor  I'oiilciu  su;;ur^Is.  ••is  fop  ]iooplc  (o  l»o  jiwnrr  »»f  wiuil 
V'lvs  (iM  iu  Mio  vnfMd  jury  prncoss.  WUiit  ^tnt:'j:i'Vv(]  mo  is  \hni  ovon  :\t  [thirvs  Uh** 
llMrvnrd  I.nw  SoIkmiI  p(»opIi»  Icurw  so  littlo  nl^our  criiutl  jurios.  1  wms  slm<'k<Ml  lo 
;sdl:  !»►  I.'MV  prftri'ssr)r.s  who  ronlly  luul  mit  tl ton:: lit  vory  cjuisj'li.u^ly  nlnin!  M  ^ 
fm-t  timi  hiwyors  wcro  not  Iu  tlm  rnmu  with  iliolr  rlii'Ut.s.  Po.»plo  Imvon'l  l»;dd 
littoutiou.  Tho  .irr.-nnl  jury  sysloin  lins  lirou  seriously  nlui^cd  liornuso  |llnu;ii> 
bnsicnlly  didu't  ir,\rv  ;is  ns  the  .Mnli;j  or  i-ornu't  Irunistors  woro  biMmr  pr<tso- 
r\Ucd. 

••.Mnyho  tho  Iii'vl  (hiu;r  tlmt  luis  couio  ouf  of  ujy  cviso  U  tluif  n  lof  »»f  ]i(Mi|i|t'  \vi!! 
riNdizc  wlwd  lciud,<  of  lioll  n  |n|  of  (tthors  liiivo  I'ocu  iroiuff  IhroU'-ili/^ 

I'lUt  Oh*'  hnv'Ui;  HfI;no\\  liMlt;iMl  this  ludl— the  •(•h*ur  nud  prosoul  dnmrcr*  »if  ^'rnr.d 
juriov  US  >i  mnidpnhilivo  prooos.s  ;iud  n  disliuci  <Mirh  mi  the  Jlow  of  nows  i.»  Mio 
puhlii — Profos^or  Toplciu  stm^'udi'd  \i*  jn<tiry  the  vnluc  of  tlu'  Kmud  jury.  His 
rntitiunlo  irocs  ns  follows  : 

••Tlio  tljotuy  snys  the  lr;;iMMinl«'  vnluo  of  n  irrnufl  jury  Is  (o  insure  tli-.if  n  rnv 
is  Mdt  hroimht  to  rrnirl  wllhonl  n  pnUol  holui:  eonviucod  tlmt  thero  is  n  leidtlnmre 
onse. 

As  uuK  h  ns  lo  -10  yenrs  n;;o  AVnyno  Mors.*,  when  ;:('t(iuff  his  rii.D.  in  hnv  n: 
<'«duinhfn.  poiufcd  nut  how  very  nin'ly  urnud  juries  ev»'r  fnii  to  rofurn  nn  iuiU*'i- 
uu'Ut  that  the  ]u*osee)Urir  \v;iute<?.  thnt.  in  friot.  tlic  "umunf  dom»  !>y  the  'JVaiu] 
jury  r:\n  he  very  smnll. 

—riio  theory  is  very  nppenlin?.  tlnui;;h.  nnd  you  kei»p  tldnliinir  there  nre  wnys 
to  ujnkc»  th(»  ffraud  jnri»'s  do  whnl  they  nre  supposed  tn  do. 

-And  tlwre  is  :»uf»thoi-  issuc» — n  very  stieky  issU(»  tlmt  is  imt  ns  elonreut  .-is  eitlu  r 
fivil  lihertnritius  nr  hiw-nud-onler  frenks  umke  it  nppenr:  T>o«»s  tl;e  .su''r'e><f»!l 
fiuiollouiui;  of  a  deniooratic  system  refjuire  oonipelled  testimony  fu*  uoi  V 

On(»  of  the  nrsrnmeuts  nuniust  tho  ynmd  jury  is  thnt  people  sliouhln*!  Inive  to 
tc»stify  uuler-s  Ihey  w;iut  to.  The  rndirnl  or  T*»«ft  pors]ie»-ti ve  nr;:!uneut  i:oes :  •]u 
a  (?r»moor;K'y.  when  Miere  is  n  vr:t}  prohlem.  evoryh'^dy  will  wriU  trt  to>»ify.'  "'/'^ijit 
renlly  uiulerf'stimnh'S  Iho  wh«>le  prohlem  :  \o  juie  h;fs  yet  fruuid  a  wny  to  devid^p 
n  syst(»m  wlu»ro  Hmtc*  is  not  soni(»  kind  of  primordinl  hasio  fear  nhout  lieiflu'.: 
iuvjilvcd  with  )M»li«M»  nurl/or  rriurts.  T  dou'r  think  the  jTohlem  Is  entirely  due  tn 
fear  f>f  the  systeju  l>e«-'ins<»  the  fecdin;:  is  very  de,»]>  nnd  ffnt^ti  into  the  Iduln-^r 
ef'onnnue  !iud  odmMled  elnssos  aud  has  to  d')  with  ;dl  kinds  of  p.^yelio.iualytie 
prolilems  .nlimit  authority  :)ud  lutlnddation. 

•T  aui  not  ready  lo  say  yf>u  tdtsofutcdy  do  uot  U(»ed  compelled  lesliumuy  of 
any  kind. 

-T  feed  very  queasy  nhout  the  issue  of  »»onjpolled  testimouy.  Why  is  the 
ain(»ud/nent  proteefed  hut  uot  llie  flr.vt? 

'*r  don't,  think  any  nhsolute  i)roteetiou  will  (»ver  l»e  valid.  Tli.^n*  are  always* 
Coinir  to  he  ::  need  ff>r  halaue^s.  ]  tlrnl:  the  kind  of  <-rinu'  involved  should  have 
a  lot  to  do  with  the  kind  of  ])roieetious  ;:r?';ut(f1. 

-rsiutr  .«chniars  nud  journalists  ns  an  investiunti ve  arm  of  the  croviwMuneui  ^ 
sim])ly  JToiuir  to  riry  up  the  ahility  of  writers  of  ntiy  kind  to  iralher  au«l  d,is<»  miti  it^- 
information  to  the  pnhlie.** 


(ill 


Mri>r«»«<>or  tUmUUi  went  tti  Jjill  hvo  dii.vs  Iii(i»r,  wIutc  1k»  spiMit  oI.i;li(.s  djiN's — 
MJitil  lln»  It»»s!(Mi  jrrnnd  Jury  was  ahni^tly  disinl.ssiMl  on  llu»  priMiilsL*  oi*  aw.Klini; 
:uiy  Willi  i1h»  KllslM»rv;  irlal  simui  {\}  boprin  in  Lt).s  Anj^i'k'S,  California. 

I  >iii'iiiL:  unr  inh'i'\*l('w  iM'nfrs.^^iu-  I'opkiii  said  ; 

"I  Uiwv  always  iVlt  tiail  I  sluailil  not  cvrr  no  tu  Jail  Just.  ff»i'  tlic  broad  issue. 
I  *iluni!(l  ouly  p»  ll'  Hkmv  W(»n»  h(»n\o  voal  ruuoroU'  iircdVssbiuul  otUloal  voasons  X 
had  \t}  do  S(i.** 

(((»  w*»ul.  nuuia^'Unl — v*M*'»vU»dly  tUi'  Urst  AiuorU-au  sv!\\>lar  l)0  JuIUmI  fur 
n'riislhu'  lo  M»vt»al  n  s»nin  (». 

U«»  w«'Ml.  srndin;;  w  tlinnmh  tb\»  nf'adt'\nl\?  \'nninnu\lly.  wliu.  In  tlu»  ju'vsou 
"i"  llarrard  I'n-.sldcnt  lM»rcU  nnk.  Iiad  fnlili»!y  aru'iu'd  for  the  ri;j:lit  t>f  tin*  scliolar 
tn  ri>ndnrt  vrsoarrli  wlUiont  uovinMiiULMit  intorfL'rcMico  and  the  rosimusihlHty  ot 
|Im»  srlinlar  to  krrp  onnlldrnilal  Ids  simrcL'S. 

'riu»  lnwi»r  *-nnrl<  hart?  di»idi»d  s<-li»»larly  or  J<nirnallsl if  privil<'i;i'.  MMio  UnUcd 
SI  a  Us  Sn|tri-nic  ('oiirt.  has  U|)lu>ld  llicso  rniin;:s.  And  b';:isiah)rs  now  vU»  ovim* 
ulM'tln'r  or  ni»t  tocnart  "sldflil  laws."  Moanwhlio.  nion— as  |ninri|iii»d  as  ProiVssor 
I'ltpliia  Init  not     f»)rlnaal<»-"Sia?nl  lioldnd  bars  in  ilio  cansp  of  a  i*ivr  prcs^. 

«      «  4 

Sunnu'l  l'n|i!<la  was  ndcjiscd  aftm- «^u(»  wrrk  in  Jail  wUi'U  tik*  .instiri*  dv'i>ar{na»nv 
d»Tldi»d  In  disnd>s  tluvirrand  jury. 

Tjion  Ills  roU'aso  fnnn  Jail  in*  statrd.  "In  tin*  lii-'O's.  ovi'V  vv'actbMi  aj^aiust 
(.•«>nnnuidsMi  stitlod  and  paralysod  oar  ability  to  lallc  frcoly  aliont  *air  i'<>nM.«n 
Holl<-y.  Tudiiy  wi»  may  aKaln  lu»  losing:  onr  .srnso  of  lialaULV.  \Vit)i  tin*  ^'rand  Jury 
as  ilio  fnstnirnr'nf.  tin*  al)ility  ni'  scholars  and  Jonrnalists  to  pnwido  c)I1um's  witli 
Uiv  infovnniliou  ossonlial  \\\  a  donnxM-ary.  may  a^'ain  lu*  llii't»aUMUMl. 

•''i'lds  rase  and  ol\u»r.<  donnaistratp  tliat  tlu»  conrts  and  pivcrnnn^at  trv^i  tn  1m» 
nnov  .^^cnsitivo  to  Mi(»  ru'cd  of  tin*  jinldif  to  nM^ivo  iuf«)rniatii»n  conrprninir  tlioir 
.ir»'V»'rnnii»nt. 

*-lf  st»holars  and  Jtiurnalists  canntit  tallc  in  ntnlidcnrc  wlili  otiirinls.  tht*  tirsr 
naa'Mdtin'nf  will  jirotoct  notliin-  in»»ro  tlian  poI('aii<*s  and  oflirial  liandnaK." 

I  U<'|triMcd  whii  i.iM-nd>^<ion  nl*  rniiyriL'iit  dwnor.  Trial  nai^ia/ini'.] 


I  l*l'i»!»i  :ln'.\r»r  Vttt'l:  'I'hufs  .M:il'm'/I|)i>.  \Ur.  \7.  I'.iT'J] 

A  (.*ini,i.i.vri  Kri'Kcr  ox  'iiii:  ]*ttKss 
[Wy  r.rit  Ilnnto^ 

W.\siii.\GTo.N. — llco  Kloinrrnian.  Ji  C.H.S.  Nows  pvodiu't'r.  toolc  a  camera  crew 
t  Iiron^'li  tlu»  South  recently  to  dewOop  material  for  a  docnnu'niary  on  tin?  prnhloms 
•  >f  obildriMi  iu  Ann»rica.  He  hoped  to  arraniro  an  interview  witli  n  motlier  win)  could 
il»'scril»e  vIvidJy  ijow  the  welfare  sy.stt'rn.  witli  it.s  pmltibitions  nsrainst  payment.s 
tit  fiunilies  witli  worlcin;;  fathers,  has  onconraj^ed  tlie  breakup  of  lH)mes.  lie 
liaally  tVund  just  s\u»li  a  W(anan.  Slu»  was  a  wtdl'are  client  wl»o  spoke  eloquenrly 
from  exporienre  »»f  tlie  sysl(»nr.s  ineipiitie.s.  Sin;  a.^'rced  to  he  fritervicwed  on 
<'auiera.  luit.  only  with  lu»r  face  averted  and  with  al)Solute  a.ssiu-ance.s  she  would 
n»»!  Ik»  idcniitied  by  name.  Slie  had  been  secretly  hurl)orinp:  her  Inishand  in  her 
liMiiic  and  feared  this  woidd  be  di.scovered  if  slie  s\)olce  out  publicly.  AUhouiiii 
pr»mi.<cs  to  \vitl\hoId  nnuies  liave  tniditionally  been  routine  in  Jonrnalisiu 
Klcln(»rmau  culled  C.U.S.  headttimrters  iu  Xew  York  to  clieek.  The  matter  wan 
"I'fcrred  tit  tise  Ic'ial  dei)artuient.  where  the  jnd.{*incat  was  .«<wift.  Klelnerniau 
was  told  not  to  j.:ive  the  rer[iiestod  stsKuraace.  The  iut^vvioss*  svi\s  Ci\iK*cUu1. 

(MJ.S.'s  lawyers  wore  n^actin^  to  tin*  Supreuu*  Court's  n-to-4  decision  last 
.huii'  20.  in  the.  so-called  Cahlwcll  case,  that  the  first  amendment  gives  jonrna- 
lists  no  ii;rld  to  conceal  tlu'  identity  of  tlicir  sources  of  inronnation  front  n  yrattd 
jury.  The  C'ouvt  acted  slmuUnueously  in  Ihrec  cases  cU*  newsn>en  wljo  had  i»eeu 
sni'pocaacd  to  apix  nr  l)ef(U'e  jrrand  j»u*ie.^  to  expand  upj)n  infr)riuation  tluit  was 
in  }\\r\Y  slnrics.  Two  of  th(>  n»]>or1ers.  Earl  C*ai(lw(»ll  of  the  A*c/r  Yoyl^  Tinic.^ 
and  ran  I  Pappas  of  WKT\*-TV  in  X(»w  r»edford.  Mass..  laid  ^'aiued  access  to 
tin*  inn(»r  wnrKinirs  of  the  UlacU  Vautlier  pnrty.  The  r»ther.  Taul  liraM^^Uniir  rtf 
tiM*  LntilM'ilfr  ('(,unrr^J(ntnhtl.  harl  i»ul)lislied  an  iusid(»  story  on  tlie  drn.ur  trade 
wjsifh  aamed  names*.  .AU  three  refused  to  i(h»ufify  tlieir  sources  or  to  l)reach 
<»tl;er  conlidtMioes  which  they  felt  hatl  nu:  le  their  rei»orts  possil)h»  in  tin-  Hr^t 
place.  l'r-»pas  and  nraux.burir  were  ordered  to  testify  by  state  courts  ami 


riplU'UU'O  to  (lie  ^^^lp^•l'l^^■  t'ourt.  Tjildwrll  \v;is  fxriiscd  iVoiu  U'Stllyliii;  !lrs(  \*y  (lie 
FcdiM'nl  Dlslric't.  l'(niri  in  Sjiu  l-'ramrlsco  niul  siii»siM|iU'nl l.v  h.v  tlu-  .NInlli  Cirmit 

(•r  n  pTand  Jury  rodiu  would  OjuuJif:i'  his  crrdlldlily  with  Ids  ItlnrU  I'niitln'r 
s<mrfi's.  '.I*1h»  tiovi'riuiM'nt  Jiiipfulctl  Ids  case  to  llic  SiiprtMiu'  ('(»iui. 

Spcnkin;:  I'm  the  itiajorit.w  .lustk'c  nynm  U,  W'Idtc  \vro(o,  "Wv  nvv  nski'd  .  .  . 
to  ;iraiit  lU'Wsim'M  a  Nisllnionlal  i)rivilL\m»  that  ntlici'  <;ili>'.('n.s  do  not  <'iijoy.  Thi.- 
\Yt*  (U'cUiio  to  do  .  .  .  We  riumni  iicrcpt  thi.'  ai'.mina'id  Unit  llu*  laibUc  lunM-rM  in 
]H».>^il)lo  J'atMrt'  a/»\\*s  about  crinio  I'roai  undiscltisiHl  niivrrllird  sonn-os  niusi  iak<' 
pi't'Ci'dcaci'  over  tlio  pnl>lic  intcM'rs-t  In  prost'cul ini:  ihoM*  crhnrs  rcporlht!  lo  rhc 
piH'ss  Ity  iurorniimls  .  . ." 

Spcakrn.i,''  for  tUvi'i'  ol'  Mu*  Tonr  tilssfntors.  .fnstirr  INitttM'  Slowni'l  arunrd  that 
the  (*onrb  "invili's  .slalo  and  Ki-dcrnl  anthorifirs  to  nndrrnihu'  tin-  hlsioric  mi- 
dcpcadonco  oi!  tlu'  pr('s»<  hy  nl IcniplinjL;  to  anncN  (Iio  ionrnalist i<*  prol'vssion  as  an 
iiivosli.::"aHv(»  arm  ot'  (.'ovcrnnu'nt'  .  .  .  wiu'n  i:ovi'rnnu'ntal  <»trM'hiIs  jjosst-ss  an 
nnchr('U(Hl  po\vt»r  to  eonii»'l  ui'Wsnu^i  to  distdosr  int'ovniat iiai  m-vivnl  in 
/idcni-c,  sonr(M's  will  c'  'arly  hi*  di'tcrnNl  from  ju'ivinu'  irn'orniat hai,  antl  i-cjiortrrs 
r'loarly  he  (]ctcrn'(t  Troni  jinhllsln'n.ii'  if  iu'i-ansc  Ihc  nnfMM'lalnty  a)»ont  tin- 
I'MM'uisc  (d'  tlU'  powi'r  will  h-nd  to  'scU'-consorship.*  " 

tlnstif.H'  Stewart's  prt-dii-tlon.  of  coarse,  tits  in-fciscly  tlie  eircnnistances  ot*  tiir 
i'aMct»l(*d  (.'.TlS.  intorvii'W.  And  tin*  (diillini;  etVm-t  ni'  Uu*  diM'ision  on  the  net\vnrl< 
<loi'H  not  seem  lo  \n)  an  isolated  e.\aniple.  I-*t»r  iastanee.  Panl  liran/luir.!:'.  'I'lu- 
f.fnfii<r}{{c  Cffiiricr-Jonrnffl  reporter  wln)se  ease  went  to  tlie  Snprcnie  t'onrt.  was 
also  suhpocnat'd  hy  a  second  Kentucky  j;rand  jury  in  ennniM-tiou  witli  auotlicr 
story.  At.  tlie  lieiirlit,  of  tin;  controversy,  lu'  Icarai-d  tliat  nn'irijnana  nsc  had 
hceonie  widi'Spread  ajacai^r  w(»ll-trt-do  adnits  in  one  h'n\i;e  l<(Mitneky  conununitv. 
He  irnthonul  material  for  a  .st(n'y  on  it  mainly  thron.i^'li  interviews  witli  jn-rsons 
wlio  ]ised  the  (Irnjr-  TIiP  Oonricr-JniirnaL  nnderstan<lal>ly  eoaecnieil  tlial.  tin- 
u\\i:ht.  lea<l  to  eonflivd.  with  slUI  a  t.ldv<l  lirftud  jury,  deeiiled  uot  to  \ise  it. 

Xieliolas  von  Molifnian.  the  \\'ui<lnnf/ton  I^usi  c(»Inmnist  who  has  wi'ittea  ol't^n 
al>ont  radical  political  activity,  say.s  In*  has  had  a  hm;r-s'tandiny;  policy  of  tryinvr 
ii>  avoid  in'inir  present  dnrinjc  any  activity  th(*  rioverainent  niii^hi  want  l<>  lav<'S. 
riii'ato.  **T  always  flion^rhf.  there  was  no  way  we  eon  Id  resist  sahpeenas.  even 
lK»l'ove  the  Cnhhrrll  ease."  ho  staled.  "When  they  tirst  started  talking'  a\»ont  the 
Mayday  denninst ration  at  n  National  Student  .-Vs'sociat ion  cfnivention  n  eoiipje 
of  years  n.ira,*'  von  ITolTmaii  reealls.  "T  Just  jrot  up  and  left.** 

A  well-known  A^*ashinJ:ton  freelniu'e.  whose  W(»rk  iias  appeared  in  this  ]\laua- 
zine.  told  how  in*  rihamloned  the  idea  fd*  doinir  a  iaai:axine  article  nh(»nt  a  fj-iend. 
wiu)  he  had  discovered.  lf>  his  astrniishnioiit.  was  deejjly  involvetl  in  the  soft-d)-n:* 
traftie.  P.eeanso  the  man  had  stron.ir  philosoi»hieal.  rathm*  than  finaneial.  reasons 
for  his  activity,  the  writer  tlionirht  his  eM.se.woidd  lie  interestin.ir.  Jli.s  fj-iejul  wns 
ea.^er  lor  (lie  pnhlio  to  hear  hi?:  viowfi  aud  ajrri'cd  to  cooperate  if  he  were  ntit  Ulvu- 
lified.  A\*lnMi  the  Cr)urt  I'ulin.tr  cnme  down,  liowever.  the  wi'il.er  phan?:ed  ids  mind. 
*'I  never  even  or)nsidered  doin.i:  it  after  that.**  In-  said.  In  fnet.  tlie  \viiler 
so  infi  undated  hy  the  prospect  (►f  l)oins:  hanliMl  lie  fore  a  .irraud  jury  ti»  idenlify 
his  friend  that  lie  insisted  his  name  aot  he  us(>d  in  lids  article. 

Altlmujrh  there  is  no  indication  that  the  riovcrnmeut  Mill  wants  tin*  te-fiinony 
it  souiriit  from  Karl  Caldwell,  the  lon.u'  court  hat  tie  has  left  him  uneasy.  "When 
the  Govci-nnu'Ut.  issucMl  the  suhpoena.s,*'  he  .-ays.  *'{hcy  asked  for  more  than  Just 
luy  testimony.  They  wanl:ecl  (locMunonts.  tapes  aud  note's.  Since  theii.  T  h.-ive 
destroyed  oHhm*  ta]ies  and  notes  and  papers  that  1  mi.i:'ht  have  heen  nltle  to  ij-e 
for  stories.  In  some  eases.  T  did  taped  interviews  where  T  ])romise(l  not  lo  use 
M)e  unitei'ial  until  some  future  time.  Now  T*ve  destniyed  Hiesc  kinds  r/f  (hfu.us — 
thin^ry;  that  uu.2,ht  have  heei\  iuvalraihlo  tr>  nie." 

Caldwell  thinks  the  decision  will  he  especially  hard  ou  newsmen  tryini:!:  to 
cover  the  activities  of  disatfocted  blacks.  whf>  tejul  to  he  snsjn'cions  of  tJn^  press. 

could  never  pi'oini.se  those  peo]ilo  that  our  stories  would  .c:et  in  the  ])aper. 
01'  even  that*,  if  they  did.  they  would  come  otit  th(»  w;iy  they  were  written.  What 
we  could  ]ironiise  were  some  thing's  ahnnt  ourselves— tJiat  we  coidd  lcee()  cou- 
fHloucos.  \o\v  we  ean*t  ev(Ui  do  that.'*  Caldwell  sayn  he  is  serion.<ly  oonsiderin;^ 
leaviup:  the  newsjiaper  business. 

Iuterestiu,ir!y,  one  who  is  uot  eoneej*U(»d  abon^  the  impact  of  the  rourt's  aefitm 
is  .Tosepli  Alsop.  the  syudiea ted  AVashiaiiton-cohimuist  best  known  in  veeeut  years 
f'U*  his  ardent  sni)]}ort  of  Amci'ienn  ])0licy  in  Vieimim.  A I  sop's  column  has  fre- 
quently eontniued  stMi-ati\*e  military  aud  diidomatie  iiiftu-mation.  hut  if  lias 
usually  siii)port(»(l  the  Gov(M*nment's  position.  Asked  alKUit  tli(»  Court  re.liuir.  Als  *]) 


lii:} 

snul.  *M  cnu'l  luuiii'un'  \hnt  il  \vt'Ul»l  i*v<m*  ulVi'ft  uw  iit  5»U."  Hi'  suUW-d.  with 
ohvloiiH  retVrriHM'  lo  tlio  1NmiIji.u:<ui  I'nlMM's  <';is<'  iiiitt  tlu'  iniMlcnt  Inn  oT  (►llu'i'  I'ljissi- 

IhMl  iloCIIIIUMltS  I'.V  llu*  pH'SS.  "I'llI  sni't.  ill."  old- CusIi'm  UM 'll.  .'111(1   1   set-  SKllH'  liiiiil.s 

tlui(.  otliur  iMMipIi'  (loll*!.  ol)S<M'V('.*'  IJt'siiU's,  lu'  said.  •■Tiii'iv's  un  hiw  thni  miilii'-s 
it.  iilc^iU  for  HM  (lilk'ial  t<»  ti»lU  h»  ii  iicwsni-.iu.** 

TIn'  Jininuilisl.^  iiinst  ilisliirluMl  nlnml  tin*  fdhhrrll  <l<T|sinii  wiMilil  Jiri:iM«  lluit 
Als(M)'s*liisl.  ivinnrk  I-  prcM'iscly  llicir  poiiil.  'I'lir  /Icclsinii  Is  no!  likely  )n  sUwu 
llic  lli)\v  of  ollii-ijil  .KhileiiKMits  in*  i'vcii  uiUcinl  h'liks  ui*  n^st  riclcd  I  lift 'I'liiat  ion. 
Tlu»  t.vi'ljt'stn\\tHl  itU'Msc  ill'  olassilliMl  matcrijil  Uy  ilmsr  In  piiwer  Inis  Imi^-  luM-ri 
n  Iniiiilinr  jinu-rn'e  in  \Viislilii,iituii.  I )iii'lii.i;-  I'uii.u'i'i'sslHMal  ih'liln'i'jit luiis  uver  lliu 
INMitniron's  lnul^^'t  r<M|iiesls,  Un-  iiislniicr.  sin-li  lcjil;s  lun'c  Im-cii  kimwii  t«»  ho- 
fume  ;i  virluul  slmwer  nl"  siM-n't  ini  i'lli.u'('iir<»  nii  I'lUMiiy  jirt  iviiy— usually  1  lu«  very 
Uiiid  jivtlvUy  some  cmUatlUMl  I'l'iitn^uii  in'tfjeei.  \:i  di.'skiKMl  \n  nl'fsel.  It  lianlly 
stMMiis  liUidy  llmt  the  I)efeiise  I lepa rt iiUMit  will  he  deieiTi-d  rmin  releasing-  siudi 
iiil'uniiatloM  hy  tin*  threat  et'  a  .liistlee  I )epa rt uiciil  'j:\'iuh\  jury  liivi'sti.iiatleii. 
And  Journalists  wlio  ad  as  the  eon<Inil  thrmi'^h  winch  .-ndi  inal<'rial  rear|u-s  ilie 
puhlie  iihviotisly  ha\'o  li((le  lo  fear. 

Itather,  it  is  reportcM's  who  cover  :ielivil\-  Cruwued  niion  l>y  ilu'  aiitlinritir.^  nv 
MiHMfVer  laets  eniha  rrassiii.u'  lo  tlu'Oi  that  seeni  likely  to  l»e  hampered.  Kor  tiio 
soiu'ees  of  snL-h  inrormation  are  n(»\v  vulMeral»le  to  Ident iticatioii  and  juniish- 
ment.  11.  is  inipossihlc.  oT  course,  to  niejisnre  exa<-tly  liow  r<'lm*tant  sni-h  snureea 
liave  heeoaie  in  tli(!  alTermath  of  tin'  Siiprenie  Cnnrt  aeti'Oi.  Al'ti'r  all.  repnrlers 
rarely  lind  out  al>ont;  llie  stories  they  doa't  .uvl.  However,  nwv  iuiUcation  id"  the 
tieeision's  ptftenlial  iini)a<M  was  .irivi'M  to  Umiald  K<*ssh'r.  invest i.uat ive  re|Ma'ler 
fnr  (he  tishhifftttn  Pnst.  It  eanu;  from  a  ( lovin-nment  i'liiployiM'  \\le»  had  pro- 
vided inl'oriiiatinii  that.  Kessler  deVtdopiMi  into  a  di^vastatin.ir  si'ries  mu  »MMilliet 
(d*  interest  and  piMdifeerin.u'  ill  land  (ransafa  ioii<  l»y  si.'iiior  otiicials  of  thi'  (.'eii- 
eral  Services  Administration.  At  my  re(pu'st.  Ki-.-'sli-r  a.^ki'd  tlie  soniye  if  he 
woidd  liavc  eooperated  had  lli<'  Cahhrcll  di-eision  Imm-u  in  effe<:l  at  llie  time.  Tlni 
answer  w:j.s  no. 

Other  iavesti.iiativo  Jnnrmilists  say  tliey  liave  nnti<'ed  <'liau.u;i's  suiee  the  do- 
(•isi(Ui.  .Taek  Anderson,  tlie  ntm-krakin.ir  i-oliimni.*«t  wliose  revelations  have  heen 
s<i  emlfarra.s'sin.u'  to  the  Nixon  Ailminist i-at ion.  says  (;(>\'erniiienl  sources  he  lias 
bei'U  denlin.ir  with  foi-  y(»ar.<  hav*?  tuvunn  to  ask  i-autious  (piesliuns  alunil  the 
OahlwcU  eas<>  and  lo  siM'k  renewed  assuram-es  lie  Wiinl*!  jn-otect:  tliem.  Anderson 
is  deeply  tnmhled  about,  the  lou.u-tern»  elViMrt  of  the  (U'eisiou.  "Our  kind  nt*  Jour- 
nalism.'*' ho  says,  "recpiirci  total  proti*ction  of*  tlu^  .sources  or  we  i^'o  our  of  imsi- 
ness.  Kor  the  I'^iml  of  stories  ilo,  thtu-i^  are  \u\  pri'ss  !)ri<'liii.i;'S.  no  ]»rcss  liand- 
(Uifs.  I  liav(^  to  ndy  on  una uthori/.i'd  sourci's  to  ixvt  si'crefs,  mainly  political  sc- 
r'rets.  Vim  canmd  irel  Hiem  /'rom  o/li<'iaI  sour<-e.s.  And  yoii  f-annot  alhnv  ihesfrnrce.s 
to  take  the  risks.  I  liave  to  take  the  risks  and  now  ilie  visk.s  in  df»in.ir  this  kind 
of  r^'pol■tin^^  whieli  have  ahvays  hinui  luuli.  have  i>een  multii)liea.** 

\)v  "takint;  tlie  risks.*'  Amhu-soii  im'ans  llmt  if  lu'  is  .snhjioeimed  and  or<lere(l 
to  identify  a  source,  ho  will  refuse,  whatitver  the  <Mjn.se']ueucc's.  lli^  deliant  at- 
titudo  is  shared  by  many,  if  not  uu>st,  fd*  his  eolh-niru<'S.  who  belie\'i*  that  the 
ahilily  to  kiM'P  contidem:i^s  is  indispiMisable  !*>  ili.Li'.Li'iuj:  \M»  news  beyond  what  is 
oflicially  sanctioned  as  lit.  for  ])ublie  eonsmnption.  .Taclc  Nelsrm.  Tlu'  ^o.s  An- 
f/clcs  Tiniv-'^'fi  craelc  invosti.^;at^v^^  reportei-,  l*or  oxamph^  says  he  now  linds  if  nec- 
essary to  pnanise  sources  I'uMvill  ixo  to  Jail  lo  prfdeef  infonnatbm  received  from 
them  in  coidiilouce.  Mis  newspaper  recently  pnl)tisiied  n  first-person  accoinit  of 
vlio  WatiU'.uato  cspionai',o  case  by  Alfred  r.aUlwin.  <me  who  jjart ii-ipated  in  the 
Uepnblican-nuauciMl  hn.u:iriu,t;'  of  I  )<!mocr;}|  ic  ln*ailnna  I'fers.  lialdwiu's  stoi-y  was 
prf'pa)*od  on  tJjo  ba.sis  of  tivo  and  one  hall:  hours  of  tai)^'<l  interviews  with  r.ahl- 
w*\n.  l\eVov<^  c(niUi  ii;et  the  interview,  U<»wever.  Xi-lsou  had  to  etuiviuce  V.ahl- 
win's  lawviM*  that  he  would  ki'cjj  eou/hUaitial  any  iidormalioii  not  used  in  tlie 
pnblished'story.  '*Oiie  of  the  lirst  lhin;:s  his  attorney  hroii.uht  up."'  said  Nelson, 
*Svas  the  CoUlircll  decision.  I  had  to  i»ersnad(^  him  if  iud<'ed  1  ^vas  sul»pneiiaed, 
I  wonld  taUeall  the  risU.s/' 

lialdwiii  is  expected  to  be  a  Key  witness  for  tin;  prosecution  in  tlie  Wnfcrpnic 
case.  \t  the  requcsf;  cd*  eon  use  t  t*or  one  of  tin;  (](d*eiida  ids.  ('.S.  nisrrfcr  .Jml^.; 
,I(din  .r.  Sirica  has  n£:reed  [n  issrn*  a  sid>p<>eMa  for  Xelsoirs  tape.s,  notes  and  testi- 
moi»y.  Xolstai  says  he  will  tiii;lit  tlr*  snhpoeiia  and  refuse  to  testify,  win  (U-  lose. 
Jlis  ;jewsj)ai)er  lias  promi^sed  to  baol'  liiui. 

Nelson  euconntered  similar  misji':viu,G^s  recently  from  n  onetime  .source  in  tlie 
a'ri?asury  I.)(»parlment  wliom  he  visited  to  Lm(li(»'r  iidorniaiion  for  a  particuhir 
.story.  During?  tlnMr  c«)nversnl  ioii.  tlu  ma  a  mentioned  tliat  he  Ivnew  of  another 
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K(M»<1  .slni'y  Mboul  liii^lily  iiuin'f>P<-i'  voudnct:  )».v  a  Tr(Ni.siiry  oH'kikiI.  Nt'lsnii  oxpn's>MMl 
iiil(M'ist.  imt  tlic  souroo  l)nlk(Ml.  "lie  \vi\m  awjirc  (if  t.hc  SSiiprornc  Court;  (lc('i.sion," 
Nol^5nn  "Ho  Kuid,  'IL*  I  loU  ynu,  tlicyMl  come  after  you  tn  j^^ct.  to  iin*.'  Thv. 

guy  wn.s  literally  .sluikiiig.  W'e  went  out  in  Mie  iiall,  and  1  iina Hy  convim-od  Jjinj 
i  \V()\ddn*t  reveal  Ids  name  and  hi)  gave  an'  tla;  information."  Nelsmrs  exi»eri- 
enees  miiilit  seem  to  indieale  that,  tlu^  (Jnhticvtl  decision  is  merely  (.'aMsia.ir  sec- 
niu\  Oaai^hls.  luit;  not  stnMously  inipedin^^  the  flow  of  intVM'niat ion  t<»  tin.'  imhlic. 
Yet  tliese  ei)isodes  certainly  raise  this  (juestion:  Js  the  press  truly  t*re(?  wla-n* 
newsmen  nnist  put:  tiiemselves  on  a  collision  course  with  the  law  to  do  their  JohV 

Already,  lliere  liave  been  sonn^  aot(?wort;liy  collisions.  Peter.  P.rid^^e.  a  repiu'ter 
for  tiie  n*ow-det'unet  Newark  Xciv.k,  was  jailed  reoentJy  I'or  three  weeks  for  cfai- 
tenipt  of  court,  ile  n^fusod  toansw(.M-a  lia ndHd  of  ji'rand  jury  (]nestiojJS  that:  wen.' 
relati.'d  to  a  story  la.'  had  writt(ni  ahonl:  odicial  corruption  hut  went:  heyinul  what, 
lie  had  actually  puhlished.  .\lth(ai^di  he  did  not  claim  Ihnt:  a  eoulidentjal  .S(Uirc(^ 
was  iuvolved.  J.Widge  felt;  that  the  finest ious  (MUMMtaohed  upon  his  lirsf:  anu'ud- 
meut  freedom  by  forcioK  him  to  disclose  information  he  )iad  chosen  not  t.o  (Jivnl:;*'. 

■Althouirh  liritlire's  case  has  hei'U  the  mo.st;  cel()l»rat(^(l  so  far,  his  sentence  was 
liiria  coal  pa  red  to  the  .six-montli  term  ^civen  Paid  Uvnw/Mir}^  for  ids  refusnl  in 
naum  the  person.s  w]m>  '^n\v.  hiui  access  to  their  hashish-making  oi>erat:ion  in 
Loui.sville.  Brnn/.hnr.ic  has  moved  to  jMiehijj;iin.  where  tie  now  works  for  Tim 
Dofyoif  Free  Vrvax.  If  he  returns  to  Kei ducky  to  serve  his  sentoac(\  he  will  also 
face  (MM  I  tempt  charges  for  refusing  to  c'Ooi»erate  with  the  second  grand  jury 
which  luis  sought  his  testimony.  Gov.  'WendeU  Ford  of  Kenluclcy  has  n{)W  moved 
to  (extradite  hiui  from  Alichigan. 

A  lengthy  jail  term  nuiy  also  i>e  in  slon^  for  William  Fa rr,  a  I^os  Ang(do.s 
lic-wspapermau.  foi*  !i  story  he  wrote  during  the  triJil  of  Charles  Manson  and  hi.s 
followers  for  the  nuu'dcr  of  actress  Sharon  Tate  and  four  others  in  1000.  Farr 
reported  tliat  oju'  of  the  witnesses  iu  the  case  had  told  the  prosecution  of  plans 
hy  .Manson  find  his  group  to  kill  other  colehritie.s.  His  .stctry  broke  after  the  trial 
judge. t^harle.s  Older,  had  ordered  eveyone  involved  in  t;lie  cn.se  to  make  no  com- 
inc.'Ut  to  the  i^ress,  to  avftid  j)rojudieial  ])ul»licity.  Summoned  before?  the  judge?, 
Farr  acknowledged  that  tlie  information  iiad  come  from  a  law.ver  in  tJie  case, 
but  reftised  lo  say  whieli  om*.  .Judge  Old(?r  held  Farr  iu  contempt:.  Farr  api>ealed 
all  the  way  to  the  Supreme  Court',  which  refused  to  hear  the  case.  .Judge  Dhhir 
hiis  unw  fjnJered  Farr  to  jail  until  ho  jujmes  tJie  source.  Farr  says  h(.'  will  never 
break  the  cotdidenct?. 

The  case  is  especially  distressing  to  uewsmeu  f(U*  .several  reasons.  One  is  that 
the  jury  iu  the  Manaon  L-ix^ii  was  se(pi(?stered  at  the  time  Fnrrs  story  api)ear(?d. 
and  was  thus  in-esiimahly  injmune  fr/)m  any  possii)iy  pre./ndicial  effects  of  a  7iow.s- 
paper  story.  .Vlso^  the  Suiirenui  Court's  refusal  to  hear  tlui  case,  while  it  is  tech- 
nically uj.tr  a  ruling  either  way  on  its  eoustitutional  merits,  s(?ems  likely  to 
broaden  the  applicati/)n  of  Die  OaJflwcU  rnli ug  beyond  errand  jury  pntceediiigs. 

in  his  majority  opinion  in  tJui  0  a  Id  well  case.  .Tnsti(r(!  ■\Vhil:(?  asserts  th.-H  grand 
jury  investigative  jiowers  "are  necessarily  broad."  lie  speaks  of  the  "aiicicait  role 
of  tlH?  grand  jury,  which  has  th(»  dnal  finn.'tion  of  d(?terniiniiig  if  there  is  pmbable 
cause  to  boli(^ve  that  a  crime  has  been  eomuiitted  and  protecting  citi/oiis  agaiust 
unfounded  criminal  prosecutions."  These  doctrines  arc.'  basic  to  the  Court's  rnlru;;. 
but  tliey  ar(?  equahy  basic  to  the  apprchension.s  of  journalists  about  grand  juries. 
The  "necessarily  broad"  inve.stigal iv(i  junvers  cited  by  .Justice  AVliite  enable 
grand  juries  tn  u.se  their  subpoena  power  to  delv(?  into  whatever  they  ]»lease. 
a'hey  need  make  only  the  slightest  showing  that  the  information  they  S(;ek  is  rele- 
vant to  a  criaie.  Tn  some  states,  grand  jury  invostigat imis  need  not  involve  a  crime 
at  all.  but  may  be  a  .ceueral  inquiry  into  coui unity  i)robbMu.s.  The  iiossilalif ,\'  Miat 
Iheir  proceedings  wiU  be  abused  is  heightened  by  the  fact  that  they  are  con- 
(luet'ed  iu  total  .sor-recy.- 

.Justice  "\V)iite  is  certainly  correct  Iu  sayin.ir  tliat  grand,  juries  are  tnteudcd  to 
protect  citizens  ''against  unfounded  criminal  prosectd ions.**  r»ul  the  idoa  that 
tlie.  irrni)d  jury  today  actually  functions  as  a  vigilant  ciii/en  review  board,  pre- 
venting ]u*oseouting  attorneys  from  abusing  their  authority,  strikes  many  jmirnal- 
ists  as  a  idt  fanciful.  .\s  even  most  prosecutors  will  ackmnvledge.  grand  juries 
tfMlay  willingly  head  in  whatever  direction  urosofutors  choose  to  steer  them.  .Vnd 
since  most  prosecutors  are  eitlior  elected  otiicials  or  j)o)itica)  ai)).'Ointr'e.s.  prOitics 
is  often  a  f.act or  iu  grand  jnrv  invesMgations, 

An  cKainule  of  how  politics  can  affect  the  grand  jury  proc(»ss  oc(airred  in 
T.onisvilie  a  few  years  aiiO  when  tlie  same  iirosecutor  involved  in  the  Bravzhurf; 
case.  Kdwin  A.  5^chroering  .Jr..  snnuuoned  another  T*ei»ortcr  t'o  testify.  The  re- 
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inn-tv.i',  M'iWil  Siiicljiir,  now  cliiof  oi*  TIio  Conricr-Jun.rnarH  W'lisliinytdii  Lhuviui, 
h;ul  wrilti'ii  a  .SL'rio.s  of  stories,  Imsud  l;ir?j:L'ly  Ui>oii  public  rcounl.s,  jibuut  <iiu>.slii>ii- 
roMl  u.sIjUl'  tlojiliiigs  by  iiiuniburs  of  llni  lucjil  aviniiou  hoard.  f:?iiiuhtir  ap- 
p(.-anul,  L'X[Jt?otiii^^  to  help  tlit;  i^raiul  jury  dig  into  lb(?  iiiipropriotit'.s.  Instead,  ao 
curding  lo  J^indair'.s  accomd-,  Scbroiiriiig,  a  licpiililiiraii  lila?  nios?(;  ot*  Ibo  a\*iatioii 
board  nionibLTS,  dL^rcndcMl  llic  accu.^(?d  ollicial.s  and  lirod  b<».sViU»  iiiioj>i;iun.s  at  liini. 
TiMi  grand  jttry  .snbscqiionlly  is.snnd  a  report  o.x<»in.'ra(ing  (la;  aviation  board  and 
attacking  SinJlair'.s  paper  ):or  impugning  the  hitogrity  of  its  inonibLM>'.  \,\\\\^\\ 
Sinclair  k»y.s  8clirooring  privately  i»rai.SL'd  bis  investigative  .scries  and  conie.s.sed 
f;o  hiai  that  political  cfnisideration.s  had  hw\  the  reason  lie  had  ruslied  to  lliu 
(b?rense  of  hi.s  fellow  Republican  odieial.s. 

With  the  broad  (-harter  granted  them,  grand  .i\n-ie.^  can  easi'jv  eoud\iet  in- 
V(f.s(igatjons  for  the  .solo,  if  "un.stated,  pnrpo.se  of  identifying  tlie  .s»)Urees  of  eni- 
l)arras.sing  news  .stories.  As  the  Government  briid*  in  the  (JuUhcvU  ease  put  it. 
a  grand  jury  **need  o.stablisli  no  faetu.-il  basts  for  c«»ninieniring  an  investigation 
aiul  can  pursue  rumors  M-ldch  further  invest  i  gut  ion  may  prove  groundles.s.** 

A  mild-mannered  Tent  agon  tunployee  named  Gone  Sndth  learned  the  truth  of 
(itis  the  hard  \vi\y  when  he  wa.s  hauled  Ijefore  a  Federal  grand  jury  in  .Norfolk, 
Vn.,  ia-st  year,  under  susiaeiim  of  liavi ug  violated  a  vagut;  and  oI).svure  law 
prohiliiting  -'uurnl  ae(iu!.sitLon*'  of  eonversation.s.  The  investigation  stemmed  fnan 
a  .lack  Anderson  column  that  reported  in  great  detail  ho'.v  I'eutagon  t»tiiciais  had 
laughed,  sung  and  told  dirt;y  joke.s  while  uiaking  up  tiie  list  of  persons  to  be  tired 
at  Ghristmas  time  in  3070.  When  tlie  Defen.se  JX'))artn]ent  denied  the  .st«»ry. 
Anderson  offered  to  produce  u  tape  of  tlie  na^eting.  Tlie  KM. I.  wa.s  called  in.  and 
Smit/t  was  identified  as  (he  prinm  sn.spcct  in  taping  Mie  ua.'eting.  He  was  grilfed 
mor('ilef3.sly  by  nnlitary  inve.stigator.s.  The  h\H,l,  visited  his  m»igidiors  to  ask 
about  his' drinking  habibs  hi.s  loyalty,  his  relatives  and  a.s.sochite.s.  Uefore  the 
grand  jury,  however.  Smith  deided  under  oath  that  lie  even  knew  .Tack  Auderstai. 
r..S.  Attorney  Brian  Gettings  acknowledged  afterward  to  Anderson  associate 
I.«:s  Whitten  that  "we  probably  do  have  t;he  wrong  man."  Tliey  did. 

In  Memphis  recently,  a  .<^ui)cfunmittee  oC  the  8ta(e  T-egi.^-lature  lield  liearing.s 
osteusihly  to  investigate  roport.s-,  which  appeared  in  'J'he  Afcmithi^s  CnwmcrcUil 
Appeal,  that  employ(;s  of  a  local  hospital  for  severely  retarded  children  hatl  l»een 
disHiis.sed  for  abusing' patients.  The  stories  had  originated  with  c»)ntidential 
sources  insid(}  tlie  ho.spilal,  but  t;he  hospital  administration  snhseQutMitly  con- 
firmed their  accuracy.  Nevertheless,  the  legislative  investigation  quickly  bo- 
cfxme  an  att<;mi)t  to  loam  the  sources  not  only  of  'JMie  (UmmereUii  AppvaVi^ 
reports,  hut  abso  tho.se  of  a  local  radio  .station,  AA'REG.  To  the  dismay  of  his 
eoHcagnes,  ^VH^.C  newsman  .Toe  remnngtou  appeared  at  jl  cU»sed-daor  se.ssi<m 
of  the  subcommittee  And  identi/ied  a  .secretary  at  the  ho.spi/al  a.s  his  .source. 

Venuington  .says  he  named  the  woman  at  her  re(iuest.  hnt  she  denied  being 
his  .source  When  called  to  testify.  'J'he  snhconnnittee  ha.s  turned  the  matter  over 
to  th(?  state  Attorney  General  for  possible  perjury  charges,  and  the  woman  has 
Imm'u  suspeiuled  froui  h(»r  jol}.  Cmmucrchd  Appeal  reporter  .Joseph  AVeiler,  nn»aa- 
while,  appeared  before  an  open  session  of  the  snhconnnittee,  but  refused  to 
name  lii.s  sourcc.s.  Tlic  .snbconjudttee  iia.s  now  sc)iedul(»d  Jt  iaviWng  at  which 
Weiler  nuist  show  c.-ase  why  he  shoidd  not  be  held  ir*.  crmtempt  of  the  Legislature. 
The  newspaper  i)lans  to  tight  the  ca.se  as  far  as  possible.  Since  tin*  Suprenm 
Court's  decision  deals  only  witli  a  grand  jury's  riglir.  U}  know  a  newsujan'.s 
soun^es,  the  question  of  whether  a  legbslative  body,  either  .state  or  Federal 
ba.s  the  same  riglit  is  still  presuuiably  open. 

Al.^'o  .still  open  is  tjjo  question  of  whetlu'r  a  jjhiintiff  in  a  libel  .'^uit  i.s  entitled 
to  discover  a  newsman's  srjunre.s.  In  a  series  of  major  decisi(»ns.  beginning  with 
the  celebrated  Scjc  York  Timea  v.  SiilJhHin  case  in  Tl)ti4.  the  Supreme  Court 
has  made  it  e.Ktrcmely  dimcult  for  anyone  Jjientioned  in  n  uew.s  .story  to  sac- 
cessfidlv  sue  for  libel.  M^he  Court  has  nded,  in  eJTect.  that  no  matter  how  fabse 
or  daniaging  a  report  nmy  be,  ti  newsworthy  per.son  may  not.  collect  libel 
damauM'.s  unh'Ss  he  can. show  that  it  was  pnblislied  with  the  knowledge  that  it 
v.-as  false  (u-  in  reckless  disregard  of  tlie  truth.  Th(»  idea  behind  those  decisions 
is  that,  under  th(i  first  amendment,  jonnmlists  pur.suing  even  the  most  damag- 
ing kind  of  information  sJiould  bo  free  from  fear  of  i\  ruinous  libel  jmlgmeJit 
caused  hy  an  honest  mistake.  These  deci.sions,  of  course,  impo.se  a  heavy  burden 
of  proof* on  anvone  suing  a  new.snmn  for  libel.  The  weight  of  this  burdcJi  has 
h'd  Vederal  .Tiidge  Howard  Corcoran  in  AVasldngton  to  order  nu?  to  name  the 
inside  sources  of' part  of  a  one-paragraph  story  I  reported  for  .Tack  Anderson'.s 
cohimu.  The  st<trv  raised  some  questions  about  a  reported  burglary  at  the  liend- 
quarters  of  the  United  Mine  AA'^orkers.  TJ.Isr.W.  general  counsel,  Edward  Carey, 
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wlin  lilrd  the  l)iir.^iii i\v  rrimrt.  siumI  mo.  Aiulci'soii  nnd  tlu;  \\'(f,shinf/((jn  /'o.v/. 
which  carried  tlic  coluiiiM.  l!nr  a  tnlal  ol!  i^tMiiillinii.  '.JM\u  U.M.W.,  f)l;  cuui'sr.  hjL< 
been  tliL'  (.•oiitcM'  ol!  oiit.'  ol:  iIkj  iiuijor  labor  scjiiidal.s  nf  Mil*  couUii'v.  Its  jn'osldrut 
\V.  A.  (Tony)  lioylo,  lias  been  .sontuiicod  to  (ivo  yoars  in  jail  I'or  mis  use  (d* 
union  funds.*  Tlio  man  who  cliallouj^'cd  Jiini  for  rti-oU^otinn  in  .)().s(»]»li  Ya- 

blonsUi,  was  mnrdorccl  in  ln«  bedroom,  alon}^  wHli  lii.s  wifo  and  daiightiM*,  wcoks 
nllior  Iho  oloction.  One  minor  nnion  ollicial  lia.s  already  pleaded  .uniilty  in  tlir 
killings.  Jind  n  lop  nnion  ollieer,  a  membor.ol:  llio  exeentive  board  ol!  I  lie  uniim'.< 
iuternatioual  Albert  Pass,  is  presently  a\Yaiting  trial. 

.SuhsoMiienlty.  Amlorson  cited  alleged  instances  in  which  Smith's  Pontaguii 
superiors  had  Vistened  in  on  employes'  phone  ealls  and  tnpu- recorded  sValT  iiieiM- 
in.us  witlitint  prior  warning.  He  ehallengcd  the  grand  jury  to  investigate  these 
cases.  lint  once  llie  attempt  to  learn  the  source  oC  Anderson's  colnnni  was  over. 
(Jet lings  and  his  grand  ;|nry  lost  iutei'est  in  "anral  ac(inisti«jn." 

The*  hesi-Unown  ue\vs  fiource  to  receive  gnmd  jury  att;ention,  of  course,  is 
Itiiulcl  VUlsborg,  whose  release  of  (he  rentagon  Tapers  precipitated  one  of  Ihe 
major  collisions  between  jiress  and  (jovcriiment  in  American  history.  The  con- 
liici  did  nut  end  with  the  »SiU)renie  ConrlV  ruling  that  the  (lovcrnnieiit  (.'onld 
not  jirevenv  the  publication  of  the  secret  \*ietnam  war  study.  'J'he  (iovernment 
took  the  matter  before  a  grand  .1iiry,  which  apparently  Jiad  no  diniculty  ac- 
ce[>tJng  the  novel  interpretations  of  several  laws  under  which  the  Govcrniuent 
sought'  to  i)rosecnte  Kllsberg  and  an  associate,  Anthony  ilusso,  for  maUing  classi- 
fied' doenments  available.  Tlie  pair  were  indicte<l  and,  after  the  dismissal  of 
oii(»  Jury,  are  still  awaiting  trial. 

There  are  strong  indications  that  the  (UilOwcll  d<»eision  marked  only  the  (Mid 
of  the  first  stage  in  what  will  probably  Ix?  n  jirotraeted  controversy  over  n<nvs- 
mLM\*s  sources.  Until  the  Justice  Department  subpoenaed  I'^arl  Caldwell  in  lV)7t>. 
there  lanl  been  oceasion.al  skirmishes  between  the  i)ress  and  tlie  gov<'rnnuMit 
over  such  .sources,  but  a  g(?nc]'al  spirit  of  mutual  accommodation  had  made 
snbi)o(»nas  rare  and  thus  kept  the  undecided  constitutional  i.ssne  from  coming 
to  a  liead.  iiSince  CahfwcfL  the- number  of  subpoenas  for  reporters*  testimony  has 
increased  shanily,  ami  tht»  ])ract\co  of  calling  newsmen  Ijcfore  otticial  investi- 
gative  bodies  to  learn  their  sourc(»s  seems  to  have  become  sometiiing  ot:  a  fad. 
For  example,  The  Siotc,  a  newspaper  in  Columl»ia,  S.C.,  has  been  at  loggerheads 
of  late  with  a  local  prosecuting  attorney  who  sul)i)oenaed  tlirec  State  newsmen 
to  testify  about  a  st(M'y  on  misconduct  by,  ollicials  and  guards  at  a  nearby  de- 
t.cution  Venter.  Since  the  notarized  statements  by  former  inniat:es  on  wliich 
the  story  was  based  have  been  turned  over  to  the  prosecutor — without  tludr 
iKiiues — ihe  newsmen  feel  the  only  reason  for  tiie  subpoena.  Is  to  learn  (lie 
names.  Arthur  Cooper,  president  of  the  eompnny  which  publishes  the  newspaper, 
has  called  the  subpenas  ''an  att'cmpt  to  intimidate  The  State  and  the  I'ormer 
inn  11  a  tes.** 

It  is  hard  to  imagine  eireunistances  under  which  niy  determination  to  protect 
my  sources  would  be  greater.  But  if  Corcoran's  order  is  allowed  to  stand,  T  might 
face  imprisonment  for  cou(emi)t  of  court  or  a  default  judgment  or  both,  for 
refusing  to  reveal  tliem.  What's  more,  allowing  public  figures  to  gain  access  to 
n>porter's  sources  by  si i ear  virtue  of  filing  a  libel  suit  could  eneoiirage  a  wave 
of  such  suits  for  just  that  purpose.  Yet  Carey  has -a  point.  If  newsmen  can 
refuse  to  name  the  sources  of  defamatory  stories,  they  can  effecdvely  vitiate 
what  is  left  of  the  libel  laws  by  hiding  beliiud  anonymous  souixm^s  wliouev(.»r 
sued. 

It  is  an  extremely  tough  question,  one  that  is  i)reseutly  being  deliberated  l»y 
the  XJ.S.  Circuit  Court  of  Appeals  for  Washington,  to  which  I  appealed  Corcoran's 
fu-der.  Tlie  Eighth  Circuit  Court  of  Ai)peals  in  St.  Louis,  iiowever,  amy  liavf» 
found  a  way  out  of  the  dilemma.  In  a  libel  suit  filed  by  St.  TiOuis  Mayor  Al- 
fonso Cervantes  against  Life  maga/Jae,  the  court  ruled  recent:! y  that  a  lil)el 
plaintiff  was  not  entitled  to  learn  a  journalist's  sources  simply  because  he  filed 
suit.  The  court  held  that  "to  routinely  grant  motions  seeking  eonii)ulsovy  dis- 
closure of  anonymous  news  sources  without  first  innniriug  into  the  substance  of 
i\  liliel  allegation,  would  utterly  eimvscnlate  the  fundamental  principles  tliat  un- 
derlay the  line  of  eases  articulating  the  constitutional  restrictions  to  b(»  (ni- 
gra f  ted  upon  tlie  enforcement  of  state  libel  la'n's."  Tlie  court  held  that  a  libel 
plaintitK:  suirjg  a  journalist  uinsfc  make  a  "concrete  demonstration  that  the 
identity  of  defense  news  sources  will  lead  to  persuasive  evi deuce"  of  willful  or 
reeUle.ss  error  in  order  to  gain  access  to  the  sources. 

^fayor  Cervantes  lias  now  asked  the  Sutu'cme  Court  to  hear  an  appeal  of  tlie 
cinruit  court's  ruling.  If  the  appeals  court  in  AVa.sliington  goes  against  me, 
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il  \vi»ul(l  cn.','ilo  eoiillitnin^^  iMiliii^?.s  in  hvo  ai>po;il?«  L-iiTuils.  Tliis  wuiiUl  iiciulKcn 
J  lie  liUrl ill 00(1  ol!  tlio  >5U promo  Court  iiltiinnloly  Imvhi.u;  It)  rcsolvo  Uiis  is.>:\n'. 
And,  /  lit?  i:uiil\)('t  Ix-luvoii  'J'Jjo  Mcffff/?n\s'  (.Utnuncrcial  A}}})ca{  juid  (In*  a'oimox.soo 
l.r.^i.slntiU'f*  roiiuiiii.s  uiiro.Siilvod,  it  iiii^xlit:  J^ivo  liio  .Snin'oiiie  Omn  slill  niiotliov 
;\^))0t'\  uT  tlio  .samo  (luostiou  ti»  iloculo. 

Tho  f'alfhvcll-  doci.sinii  Im.s  lod  to  tlio  iiilroilucliou  oC  moro  tiian  20  hill.s  \n 
('<>imro.ss  tu  eiiablo  iio\v>?inoii  to  V'i''>ti-H*t  tlicir  .soin'oos.  -.I'lioy  i-autro  rnmi  a  brioC 
liiU  udvtjcalod  by  Soiiaror  Aiaii  Crniisliou  ol'  Calir<n*nia,  giviiii,'  iiowsiuoii  an 
al'snluto  jJi-ivih'go  to  Uoop  (Miiilick'iioo.s,  to  n  varioly  (){'  nWun-  bills  j^raiujn.i,^  a 
»{)ia)iji<'(l  jn-ivilo^^^'.  The  cliaJieo.s  of  any  such  biU  hoiui;  onncloa,  !it>\YL»vvM'.  ar\j 
(linniM,'(l  by  the  opposition  oC  tho  Nixuu  Administration.  In  lostimony  bofni't' 
a  li(aiso  .judiciary  snin-ojumittoo.  Kogor  Cram  ton,  a  .Tn<iitiL'o  l)oi)ar'tniont  wir- 
nt'?*s.  ar;;iicd  tlnit  now'sniou  rtro  udo(iuatt»ly  lu-otoctod  by  a  .sot:  of  truidolijios 
t'ur  pross  .subpoenas  issuod  hy  tla^  Atl:ora(»y  (Joneral  at'ti-r  tla?  cwitrovcrsy  over 
tin,'  (.'(ihhrdf.  ea^'o  orni»V(Mi  two  years  a.iro.  The  ^rnidolines  reipiire  l)a.^b'ally  tlmt 
snbp<j(Mia.><  I'or  new.sinon'.s  te.stinioiiy  bo  is.suod  only  wln»n  tho  innn-niation  ean- 
nni  be  ohtaiJiotl  by  otJjer  iiieaii.s  and  i.s  ossoiitbil  ("o  a  .<ncvessrul  invo>^:t I'li'atinu  uf; 
a  sorio\i.s  crime.  Of  eowrse,  these  resi'.rictbvns  are  not  bnv.  and  may  l)e  iuinored 
(tr  revoked  at.  tlie  pleasnre  ol*  the  Attoruoy  General.  Whats  nn)ro.  th(»y  aro  bind- 
iriir  onlv  on  Federal  prosecutors  and  havo  no  (^IToel:  on  subpoenas  ai;  Mie  slato 
U'vel. 

The  only  kind  ol'  legislation  that:  seems  to  havo  a  chance  of  passage  is  a  qnali* 
tiod  newsman's  inmuuiity  biw.  VjWt  t!u»re  is  consitb^rable  reason  to  doubt  whetber 
aijytJjuig  l)esidf;s  tho  absolute  protection  advocuted  hy  Senator  Cranston  \v<udtl 
ros<dvo  the  coiitlicf.  For  there  aro  qnalifuMl  no\vnu'n'.s-iniuuinity  laws  in  Kentucky, 
wliere  I'aul  Branxburg  faces- .luil.  in  California,  where  William  Farr  has  bei'u 
>enl(Mieed,  and  in  New  .Jersey,  wlu»ro  Peter  Bridg'e  has  already  boon  to  jaib  In 
ail  three  casos,  tho  courts  heUl  tliat  the  laws  dbbrt  apply. 

lOvon  so,  a  fiualilied  law  would  at  least  i)lacc  the  burden  of  i)roof  n|K)n  the 
authorities  to  sliow  the  need  for  a  roportor's  testimony.  This  would  undoubtedly 
eiimiiiaio  many  nnnoccsssary  or  itolitically  motivated  s\ibi)Oeuns.  The  chances 
for  ])asy.')ge  of  even  this  legislation,  however,  aro  i'urtlior  liintlonMl  by  the  fact 
that  the  press,  which  could  mount  i\  potent  lobbying  effort,  is  divided  over  what 
should  be  done.  Top  media  execntivos  and  the  trade  organizations  tJiat  rei)res"nr 
thoui  .seem  r(»ndy  to  settle  for  a  qualified  bill,  while  raiUc-and-lilo  rei)orl  rs 
would  generally  prefer  to  push  for  absoUite  protection.  The  degree  ol'  di.sagree- 
nu'iit  within  the  media  is  illustrated  by  the  fact  that  one  contested  subpoena 
for  ;i  .binrnalist's  notes*  was  i.ssnod  last  year  at  the  request  of  the  Hearst  Cnrpora- 
tiuu,  imbli.sher  of  ne^vspapers  and  maga/.ines.  It  came  in  u  Foderal  Trade  Cam- 
mission  proceeding  involving  charges  against  the  company  of  deception  in  the 
sab?  of  nmgazine  subscription.s.  Heiirst'.s  lawyers  accused  the  journalist,  eon* 
snnu.u'  affairs  cohiuniist  Artbur  Row.se.  of  "a  naked  effort ...  to  avoid  testifying." 
'l*he  subpoena  was  nltinuitely  quashed  on  nonconstitutional  grounds. 

Although  a  recent  Gallup  poll  shONved  public  sentiment  in  favor  t)f  i)roteetiou 
f(U'  newsmen's  sources  by  a  margin  of  57  to  84  vov  cent,  there  is  no  sign  tliat  the 
public  is  mneh  arotised  about  the  issue.  Public  hostility  toward  the  nows  media 
is  high,  as  Hie  widely  favorable  reaction  to  N'ice  President  Aguow's  attacks  have 
siMiWU.  Altliougli  the  press  won  the  court  fight  over  imblicatiou  of  tlio  Pontagon 
Pai»ers,  many  citizens  were  left  wondering  wli ether  the  ju-ess  should  have  the 
right  to  overrule  the  decisions  of  duly  elected  and  appoiuted  olHcials  who  havo 
chosen  to  classify  information.  Similar  questions  nudoubtedly  occur  to  those 
who  liavo  followed  the  pre.ss  subpoena  eontrover.sy.  \Vliy  slunild  r.ewsnien  l>e 
alb^wed  to  withhold  information  whieli  public  prosecutors  say  tlioy  need  to 
conduct  ofbcial  criminal  investigations? 

One  answer,  of  cmArso,  is  that  the  press  lias  a  responsil'ility  to  investigate 
the  government  similar  to  the  governnieut's  responsibility  to  iuvostigate  criuu\ 
Indeed,  tlic  Supreme  Court  in  the  past  has  recognized  the  duty  of  the  press  to 
explore  botli.  In  a  decision  41  years  ago  overruling  tho  shutdown  of  a  iicw.*.*- 
paper  in  Minnesota,  Ciiief  Justice  Cliarles  Evans  Iluglies  wrote  .  .  the  ad- 
ministration of  government  lias  become  more  complex,  the  opporv\iiiities  f(H' 
malfeasance  and  corruption  have  nnilti]ilied,  crime  has  grown  to  most  serious 
lo'oportions,  ami  the  daiigei'  of  its  i)rotection  l»y  unfaitlifnl  officials  and  of  the 
impairment  of  the  fuudamoutiU  security  of  life  ami  property  l^y  criminal  al- 
liances and  ofiicinl  neglect,  emi)hasizes  the  primary  iioed  of  a  vigilant  and 
courageous  press  . . 


'riio  Cliief  .7iistic(?'s  worils  lit  tlio  circumiilaiico.s  ol  today  oven  mow  Ihaii 
111'  y.W.  Hut  tlm  kind  of  "vigiJaut  and  coura^a^mi.s"  ri'i»oi'linfc^  of  which  iio  spoak-- 
i.--  tiic*  most  ilijn<.:ult  Uhid  ol'  all.  It  is  vii-(,?iall.\'  iiiipu.s.sihlc  without  t!io  (xu/porat inn 
1)1'  inside*  ffoiirc'cs — irooperatioii  which  doiicnds  ..uim.ui  iho  nowsnnui's  ability  lo 
protect  Iho  .suiim*.  i)rot,ociiOM  may  nii*aii  Uocjting  tho  jHoiinrc's  identily 

t,  or  it  may  mean  withholding  I^art  c/t*  riio  intV/rmad'on  i'afiifshL'({  hy 
Iho  ??(/urcc  ill  order  to  get  other  iiiforinalioii.  AVliateviu*  tlie  arraiigouu^iif.  lliV 
reporter  iiiu.St  abide  by  it,  or  lie  loses  his  sources.  11;  tlic  government  has 
the  power,  at  will,  to  learn  the  identity  ol'  iiGwsineirs  inCoriiuiiits,  or  to  I'on-f 
re[KM-ter.s  to  disclose  knowledge  tlioy  Iiavo  pi*omi.se<l  t<i  withliokl.  it  has  the  in/wer 
to  shut  oir  embarrassing  or  controversial  news*  at  its  source.  This  m:iy  not  he 
censorship  as  it  is  strictly  de lined,  but  the  result  is  identical. 

("hie  cati  only  gue.ss  what  the  founders  ol*  I  lie  Ki'iaiblic  would  have  timugbt 
<ii'  (Itiy.  ObviouH}}',  they  w<?re  concerned,  a.s  evcry(»ne  hs.  about  criine'  and  ahonr 
national  security.  But  they  were  eciually  worried  about  the  transgressions 
the  governnient.' itselt  A  prorouiid  sUoplicism  of  ollicial  power  run.s  throijgh 
tiie  thinking  of  nearly  all  of  thorn.  '*Xo  reason  with  governiiKOit."  said  Tliomas 
Pain:^.  'Ms  to  argue  witli  brutes.*'  ''Government'*,  said  (;('orge  Washington,  -'i.s  n./t 
reason,  it  is  not  eloquence,  it  i.s  force."  Tlie  framers  of  the  Constitution  Ssaw 
freedom  of  the  pres.s  as  a  crucial  .safeguard  against  abuse  of  govennnent 
authority.  .Tames  Madi.son,  father  of  the  lirst  aniendnieiit,  called  freedom  of 
the  i>ress  "one  of  tJie  great  bulwarks  of  lil)erty.''  And  Thomas  .TeiTor.son  once 
said.  -AVero  it  left  to  me  to  decide  whether  we  .slionld  have  a  Govornment 
without  new.spapers  or  new.spaper.s  without  a  govern  in  cut,  I  .should  not  hesitate 
to  iirefer  the  latter."  As  President.  .Tefferson  wa.s  pilloried  mercilessly  by  a  press 
far  les.s  responsible  tlian  tlio  media  of  today.  Although  he  oeca si oi tally  ca.stigared 
the  press,  he  never  abandoned  lii.s  devoticai  to  ivs  freedmn. 

if  tlio  press  lias  a  .strong  ease  for  a  law  to  protei't  its  sources,  it  docs  not 
seem  that  it  has  made  the  case  forcefully  to  the  pidOic.  IJidess  this  is  done,  tho 
chances  of  getting  wortli while  legislation  in  this  area  will  remain  .slim.  Barring 
Congress  I  oiiiil  enactment  of  n  bill  like  Senator  Cranston'.s,  or  an  iiiiexi)cctcd 
rever.sal  of  lield  by  the  Supreme  Court,  tiioro  spom.s  to  be  little  likelihood  that 
the  contlict  over  t'he  limits  of  journalistic  freedom  will  .soon  die  down. 

levels  and  branches  of  goven^iueiit  believe  tliey  are  actini,'  in  the  public 
interest  in  seeking  to  require  the  testimony  of  newsmen.  For  their  part,  journal- 
ists believe  they  are  upholding  the  fundanuMital  democratic  value  of  a  fret* 
flow  of  informt'ition  to  tlie  public.  The  dcfermi nation  of  both  sides  is  thus 
heiirhtened  by  a  feeling  of  righteousness.  While  s(nne  journalists  may  he  able 
r<\  resolve  their  individual  eon tl lots  over  subpoenas  with  tiie  atiUiorities,  this 
is  a  time  of  intense  mutual  suspicion  between  pre.^s  and  government.  So  there  will 
v(»ry  likely  be  many  other  cases  in  which  neither  side  will  budge,  far.  most 
;'cportors  don't  seein  to  think  the  tiow  of  news  has  been  too 'Sericmsly  affected 
by  the  Caldwell  decision.  But  after  a  few  mor(?  newsmen— or  their  sources — 
are  sent  to  jail  because  of  it.  the  conviction  among  journalists  is  strong  tl»at 
Ihero  will  be  a  lot  the  pul^lie  Will  never  kn(nv. 

[lleprinted  witli  permission  of  coj)y right  owner,  the  Xcw  Yorb  Times  ^ragaxine 
and  Brit  Hume.  All  rights  reserved.] 
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BlCYOM)  THIi  "CaLDWHLL"  DtCCI.SION  "'i'nKJJK  'SlAY  Bti  WOIISK  To  Ci>MK  l''»O.M 

Tins  Couirr" 
By  Norman  K.  Isaacs 

The  date  was  June  20,  107*2 — and  while  the  countdown  to  30S4  .stood  at  eleven 
years  and  six  month.s%  one  liad  to  rellect  that  George  Orwell  was.  after  all. 
anthor.  not  infallible  seer.  The  Supreme  Court  of  the  United  States,  hy  5  to  -i 
vote,  ruled  that  the  po^vGr  of  a  grand  jury  took  precedence  o\-ef  the  heretofore 
prcsmned  protections  of  the  First  Amendment.  The  Court  held  tliat  Earl  Caldwell 
of  the  Nciv  York  Times,  Paul  Branzburg  of  the  Louisville  Couricr-Jounial,  and 
Paul  Pappas  of  WTEV-TV  in  New  Bedford,  Ma.ss.,  had  been  without  legal 
right  in  refusing  to  provide  grand  juvies  with  confidential  source  Oatn. 

From  the  days  of  the  great  nuiekrakers.  investigative  reporting  has  depended 
on  the  ability  to  protect  news  sources.  The  drumflre  of  subpoenas  which  began 
ill  1069  has  threatened  to  drive  away  all  types  of  eonlideiitial  news  sources.  .So 


GIO 


ir.  Nvns  ihjit  I3)e  cm.sus  of  OuUhccU,  Bi'anzhnrg,  jiud  J*ai}pa6'  hml  c'KttclU  (he  ui- 
liMitiuii  of  jourjiali.st.s  across  the  country — or  <^ccoicd  to  hiivo  caimiif  ii. 

CjildwHl's  casu  Ihu  most  i>i'oiiiinoiit  jiiul  tlio  onu  witii  .sUunifsC  (k-liniiioij. 
r»y  li.'U'd  work,  t'jiJ dwell  luul  giiiiiod  isiiflickMit  coulidojico  of  }i\:\rk  i'.-i iiUiors  una 
(j{}ivL'  1 1  lack  inilifiiiil.s  on  tlic  WvHt  Const  to  do  .snjuc  out.slnnding  n.*!  >un  in  i^.  .Sum- 
jjioiifil  to  nppunv  l)Ol'oru  .\  I'udcral  grand  jury  and  to  hriiijj:  his  ni»tt\s  aiid  iai)c 
r«'conlia^;'.s  of  inlcrviuws,  ]iu  refused  to  api't^ar  on  llie  ground  that  even  Iji.-j 
L'Utvy  iido  a  gi-.'nid  jnr.v  room  would  destroy  criMlibilily  witli  hi.s  .SMurce.s.  Allhouiilj 
ruling  t.Iiat  Du  Ijad  a  liri<t  a  mend  meat  riglit  to  i)rolect  lii.s  coniideatial  daTa, 
llio  U.S.  iM.striet  Court  held  that  he  laid  to  annwor  the  .suhiJO(ina.  'Jliis?  defLsi(ai 
wah!  overruled  by  the  Court  of  Apijoai.s,  which  (Icclared  that  the  lii-yt  ana'ud- 
ineut  did  iiuloed  provide  a  qua li lied  privilege  lo  uew.snuMi  and  liiat  ('aldwoH 
liad  a  rigJit  to  refust;  to  appear. 

Pappas  had  gained  access  to  a  331ack  TaiitlXM-  ijead/juarter.s  /^y  agreeing  lo 
protect  the  eouli(ionce.s.  The  Bristol  County,  :Ma??s.,  grand  jury  deaianded  t<.) 
know  wIm)  aiul  what  ])e  liad  seen.  He  refused  to  tell,  aiul  his  c:i:se  weni'  to  rJn^* 
Supreme  Judicial  Court  of  IMas.sachusetts,  which  I'uled  in  jjjo  grand 
favor. 

Tlio  Jinuizhurif  case  involved  two  episodes,  one  of  which  1  wa^s  a  part  of  ;is 
executive  editor  of  the  Courier-Journal.  Branzhurg  reported  tliat;  hu  had  a  chajjre 
to  interview  and  got  pictures  of  two  young  men  synthesizing  ha??hisli  fnan  ni;n-i- 
juana — if  lie  could  proniLso  to  keep  their  identities  conlideutial.  J  t«»ia  hiai  to 
l.»roceed,  that  we  were  willing  to  iight  the  case  "i-ight  up  to  tho  top."  'J'he  pruse- 
cutor  suhi>oenaoa  hiuj,  Branzhurg  contended  he  wn.s  protectiHl  under  Uk* 
Kentucky  roporter.s*  privilege  statute,  but  a  .state  court  held  otherwise.  au<l  an 
api>ejil  tb  the  stales  Inghest  court  was  fruitless.  In  a  second  nnuizhurfj  case,  ho 
.spent  two  weeks  in  Frankfort,  the  .state  capital,  inter  vie  wing,  nnd  obiiorving  drui; 
users,  aiul  wrote  about  it.  This  time  the  Fraidclin  County  gr.-ind  jury  sought;  Ijis 
tostinu)ny  ami,  again,  Branzburg  lost  at  thi.s  le\'el  and  on  appeal. 

Tlie  OuUltocU,  Pniim.%  and  Hranzhuru  ca.ses  were  liidied  in  the  final  appeal 
to  the  Supreme  Court.  In  the  majority  decision,  written  by  .justice  Br  von  R. 
White  and  supported  by  Cliiei;  Justice  AVai'ren  E.  Burger  and  Justices  Harry  A 
l^lacknuui,  Lewis  F.  Powell.  Jr.,  and  ^Vimanl  H.  Behmpii.st.  the  Court  held  Ihijt 
•'tJie  great  weigJit  of  authority  is  that  newsmen  are  not  exempt  from  tlie  uta-nial 
aut;y  of  appearing  before  a  graiul  jury  and  an.swering  (piestions  relevant  to  :\ 
criminal  investigation."  Citing  many  pi-ecedents,  it  said  : 

'•The.se  courts  have  .  .  .  coucJnded  ihiit  the  tii'st  ainendment  interest  asserted 
by  the  newsman  was  outweighed  by  the  general  obligation  of  a  citiZi.ii  to  appear 
befon?  a  grand  jury  or  at  trial,  pursuant  to  a  subpoena,  and  irive  what  iufornvi- 
tion  lie  possesses.  .  .  .  We  are  asked  ...  to  grant  a  testimonial  privilege  that 
other  eitizens  do  not  on  joy.  This  we  decline  to  do." 

There  were  two  dissents.  One  by  .Tustice  William  O.  Doughis  gave  the  pres!^' 
.side  a.s  forcefnll.N'  as  an  editor  lias  ever  presented  it : 

•*The  function  of  the  press  is  to  explore  ami  investigate  events  inform  the 
people  what  is  going  on,  and  to  expose  the  liarmfnl  as  well  as  tlie  good  inf!u<,Mices 
at  work.  There  is  no  higher  finietion  prirformed  under  our  constitulion-i J 

regime  A  reporter  is  no  better  than  his  source  of  infoi-mation  tiides<  he  \v\<  n 

privilege  to  witlihold  tlie  identity  of  his  .source,  he  will  be  the  victim  <K  govVril- 
mental  intrigue  or  aggression.  Jf  he  ean  bo  summoned  to  testify  in  seorelMiol'oro 
a  grand  jury,  ids  .sources  will  dry  up  and  tlie  attempted  exi)osure.  th-  ofTort  in 
enlighten  the  iml)lic  will  be  ended.  ..." 

The  other  (ii.s.sent  written  by  .Tustice  Potter  Stewart:,  ami  supjiorted  liy  Tu«t!fr<- 
Williaiu  J.  Brcuuan,  Jr.,  and  Thurgood  ^^larshall.  eroate.s  tlie  di'aai:itic  e/Tcct  .>f 
open  debate  between  White  and  Stewart—and  has  the  ring  of  tite  Hohue^- 
Brandeis  era.  Justice  Stewart  wrote :  .  . 

''The  error  in  t;he  C(au-t's  al».solute.  rejection  of  iirst  amendment  intei-osts  in 
tlie.so  c/Lses  .seems  to  me  to  ho  most  profound.  Foi*  in  the  nanu^  of  .advanein'^' the 
administration  of  justice,  the  Court's  decision.  T  think,  will  only  impaii^  the 
acUujvemeut  of  that  goal.  .  .  .  The  Court/s  crabbed  view  of  the'iii-sfc  amend- 
ment reflects  a  disturbing  in.seiis/tivity  to  the  critical  role  of  an  independenr.i.re^^' 
m  our  .society  [andl  invites  state  ami  federal  authorities  to  uadera^Uiils  the 
hLstorie  independence  of  the  press  by  attempting  to  anuex  the  iournnlistfe  Mro- 
fessioii  as  an  investigative  arm  of  governmojit.'' 

This  thrust  disturbed  .Tustice  Powell,  who  wrote  a  brief  concurr(Mie«*  to  th^ 
majority  oinniou,  calling  the  deoi.sion  one  "of  limited  nature"  and  snyin«r:       *  ' 
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wv  do  ii(»t  lu>l(l  .  .  .  UinV  stntxi  niul  \'v{Wv\\\  JUiiliurUivs  nn«  Iwi'  \n  -juinrx 
tijiMh'Ws  iiiudia  as  'nii  iiive.sti^ntivu  arm  oC  -'ovmimciil'  .  .  .  Iiulrcil.  if  llu'  nrws- 
man  i<  calk'd  upon  l.o  i;ive  iiiri»rmatii)n  b(.'ariii.u*  only  a  roiaotc  am{  tvimniis  nMa- 
|i.Mi<liii»'to  Wiv  subjoet  or  lliL'  inv(vti.iratioii.  or  il;  la;  liassimio  (»11um-  roa.soii  lo  hi- 
licvo  tliaf  liis  toslimoiiv  iuii»lican-.s  coiindoiitial  sonrco  rclat iimsliips  withoiii  a 
Iru'ilinialc  aru.l  o?  inw  o\irorwm-nv.  lie  svUI  luivo  ju-ms.s  Vo  llu»  Court  mi  a  lucumi 
h.  Muash  ami  an  apropriaio  proliM-t  ivo  oratM'  may  \h\  vnivvv^l," 

S((»\vjirt.  riiallcii^M'tl  mo  uiaioriiy  vit'w  of  tlio  .y:raml  Jury  ])nK-fss,  Ciliii.u^  prior 
Ccmrl:  dodsions  u])liol(nii;;'  lir.sl  amtmdmeiit  riglitfs  in  h'i^i.^Iat ivo.  iiaimrics.  lio 

'"-iui-olv,  (lie  fimctiou  of  the  graiul  jury  to  aia  in  the  eufon-eiueiif  •»f  ilm  law- 
is  uo  im'.re  lmp<o-laut  tliau  llie  fniuMion  oC  tlie  legislature,  ami  its  eomaiil (ees. 

h.i  make  tlie  law.'*  ..      ,  ,  ,    .    <i  u 

lie  nue.stioued  tlie  jiicture  oi"  :i  •-.irraml  impiest  aud  liamiaered  a.t  the  wea.K 
<laudards  of  relovanee  and  mniorialily  that  ai>i)ly  duriaj;'  such  inqtiiries.  He 
aruued  that  -undei-  the  ixwir^i?  of  investigating  erime,  viadieative  i»r(»seeutors  can. 
ii.^imi  the  hrojid  powers  of  the  .irraiid  jury  whieli  are.  in  *»rreel.  innuuue  fnuu 
iudieial  .snj>ervi.<jujK  e\ph»re  llie  newsman's  sonrees  at:  will,  with  no  serinns  law 
enforeement  purpose."  _ 

That  same  day.  another  major,  corollary  decision  afleelinji;  iiifnrmation  Wnw 
In-ld  that  Senatdr  :\]ilve  Gravel  eonld  be  (luo.stioned  by  a  ji2;rand  jury  about  rhe 
sunn-e  oMho  e/;py  of  the  renia.ifon  Vnper.s  tliat  he  hnd  rend,  in  part,  into  Ihe 
(:in\qn\ss{(n\(tl  Rcoonl.  As  Jiistiet?  l^reiinan  pointed  out  iu  a  dissent  the  majority 
t  bus  was  ruliim'  (uit  the  '•inrormimr  fnnetioir'  of  a  member  of  Congress. 

These  eases  and  the  rentairon  l'ai)ers  decision  last  year— which  involvtKl 
teraporarv  prior  restraint— leave  adherents  of  a  free  press  no  reason  tn  be 
sanguine.'  The  Vie.st  hope  lor  pvotection  of  news  sources  now  appears  to  lie  m 
l)asssii:e  of  federal  and  state  '-shield"  hiws.  ^ 

Vctuallv  the  issue  of  a  newsman's  iinniunity  is  an  old  questiou  ['^oe  •Mho 
r'oiifidenees  Newsmen  .^^^st  Keep."  Xov./Dec.  1071].  The  /ir.st  statutory  reeog- 
nUhai  was  granted  in  :^rarylan(l  in  1800  (and  a  1030  amendment  oxti-nded  its  pro- 
U 
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all  that      ...         ^   ^    .  ,  ,  1 

ioiirnallstici  society,  called  for  imtil  recently.  Now.  with  the  spate  or  siibp'">onas 
since  moo  and  the  Supreme  Court's  decision  of  .Tune  20.  the  i.s.siio  has  broadened. 

Tniniediatoly  after  tiie  June  20  decision.  Senator  Alan  Cranston  introduced  a 
lu'Il  providing' that  person  connected  with  or  onii)Ioyed  by  the  news  media  or 
l»ress  cannot  bo  required  by  a  court,  a  legislature,  or  any  administrative  hody  to 
disclose  before  tlie  Congress  or  any  federal  court  or  agency  any  information  or 
the  source  of  any  information  procured  for  publication  or  broadcast."  Earlier, 
iiep.  Edward  I.  Koch  l^ad  introduced  a  bill  to  accord  newsinou  tlic  privacy 
privilege  of  lawyers  ami  clergymen.  Rep.  Ogden  Reid  also  has  proposed  a  bill 
to  exempt  new.smen  from  responding  to  subpoenas  except  in  cases  involving 
trea.son  or  a  threat  to  life.  To  date,  however,  Congress  has  .shown  little  disposi- 
tion to  take  up  any  immunity  measures,  and  .VSNE  coun.sel  Richard  ISf.  Schim'dt. 
.Tr..  who  practices  in  AVashiugton.  reports  little  indication  that  more  than  a 
few  eoni:ressmeu  are  so  moved  now.  -'^o  many  Congressmen  and  Senators  are 
sore  at  the  press."  he  .said  'That  it's  going  to  take  a  good  de:U  to  bring  thcni 
around." 

This  appearf<  to  leave  the  next  move  up  to  the  in-ess.  Stanford  Smith,  president 
of  the  American  Newspaper  Publish.ers  Association,  said  the  issue  of  a  shield 
law  had  now  trtken  ''top  luMority''  with  ANPA.  He  said  be  idanned  to  call  a 
meeting  of  "all  the  news  or.i?anix.ations"  to  get  behind  a  single  immunity  hill 
they  couhl  sur)port  witli  entbnsiasni.  ''If  we  splinter  off  into  half  a  dozen  difCering 
versions."  said  Smith,  ''we'll  never  get  anywhere." 

The  challeiiu^e  is  a  considerable  one.  .Tustice  White's  majority  opinion,  at  one 
l)oint.  .said  that  Congress  and  the  .state  legislatures  are  free  to  ''determine 
whether  a  statutory  iiewsman's  privilege  is  necessary  and  desirable."  Before 
he  wrote  that  into  his  oi>inion.  however,  lie  used  the  judicial  knit'e  to  slice  the 
idea  of  :i  newsman's  immunity  jirivilege  hito  bloody  .stri])S.  He  wrote: 

*-Tlio  administration  of  a  eon.stitntional  news  man's  privilege  would  present 
practical  and  eoncei)tual  difficnlties  of  a  high  order.  Sooner  or  later,  it  would  be 
necessary  lo  define  tliose  categories  of  newsmen  who  nnalified  fov  the  privilcgo. 
a  fjnestionable  procedure  in  light  of  the  traditional  doctrine  that  liberty  of  tlie. 
press  is  the  right  of  the  lonely  i)aniplileteer  who  uses  carbon  paper  or  a  mimeo- 


nirhm  was  -ranted  in  :^rarylan(l  in  180fJ  (and  a  r.)lii)  amenumenc  exienueu  iis  i)rM-. 
tect'um  to  radio  reportevs).  Kieiliteen  other  states  now  have  shield  laws,  most 
limited  largelv  to  proteciiMg  reporters  from  liaving  to  identify  news  sources- 
all  that  a  "Model  Confulential  Communications  Sta/nte'^  of  Sigma  l.>»'lta  0/ii.  (ho 
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:^r;ipli  Just.  ;i.s  niii<:li  ;is  nl"  ilip  hiy^r  invWoixiWiuii  pJiMishiT  wltn  litil'r/.vs  tUv  lah'st 
pIi(Hi)(.'(Uiij)<>sitiiiM  imM lioils.  .  .  .  T\n'  inrnrmal.lvi'  ruiicliuii  jissi.m"1(h1  hy  roprcscntn- 
tivcs  of  till.'  (U'ji'uiii/.isl  iiiTss  ...  is  :ilsi»  iicrionnud  by  UtIupcs,  iiolitiu:il  iioIIsUm'.s. 
Mil  veils  Is.  {K.'jKh'Miio  ri'St'M  r( '111' rs.  iitnl  (Irniiintisls.  Alinost  jiii.v  miiIIhu*  niny  quili' 
;iir(.Mir;itoly  nsscrt  VlniV,  \iv.  is  fdju  ri))UliM;yr  In  Un.'  Jlow  n\'  infiM-m.-j) ion  lo  }}u»  imhlic. 
fliiil.  Ill'  I'oliu.s  (HI  ccuindcMliiil  sinn'c(»s,  ami  tluil;  tlicsi'  .s(ni rc(»s  will  ho  siliMunMl  if 
Im.'  is  rorccil  t<»  iii.'ike  ilisrlDSuri's  iH'fori'  \i  ^niiid  Jury.  ...  frpK-  courts  wmild  I>i» 
Uii'xt ric'.ilily  Uiv<Uvi»il  in  distinicuisliiii.q:  hotwccii  tin;  vuhu:  (iC  (MitniTinji:  UilCLTiMil' 
criiiiuinl  laws." 

Miic  caiiMor.  .'^tiidy  til  is  wimlt*  Idji-:  pas.sai^(?  in  tlu.'  innjoriVy  ojiiiiion  wilhoiil' 
rccDpii/.iii'j:  tlinr.  the  SiijircMuj  (.'rmrl;  is  telling  Coniirrcss  tliat  any  mows  man's 
iiniiiuiiity  law  has  a  Iiai'd  way  In  ;:<>.  Tiidood.  .fn.stlcc)  M'liito's  opinion  sn,tr.5Jr(»sii?d 
llial  ncwsnit'u  nu.i^ht-.  Uv  hiitin-  advised  to  roly  more  on  the  J')oijart2n(?iU-  of 
.Tnst ice's  f^nidelines,  wliicli  "inay  in-r»vi»  wholly  su/lioiont:  to  resolve  the  bidk  of 
tlisaAToonients  bot-ween  press  and  I'cderal  ollicials." 

'I'll ere  may  be  Wf)rs(»  tn  eoiiie  for  the  news  media  from  this  C'onrf.  The  ti'iincafed 
news  coverajire  ['seo  box.  pa,ii'.'  I  did  not:  i'oeiis  on  I  lie  implied  threats  iji  IJiese 
passa:^es.  for  example: 

"Mespite  the  fact:  that"  n(»\\'s.i;'a1  herin.tr  may  be  ham] >ered.  the  press  is  re^^alarly 
exehided  from  .i^rand  jnry  proeeedinit:s.  onr  own  conloreneos.  Die  meelinjrs  ol; 
1*1  her  otlieinl  IkkHos  ^Mtliered  jit  i'vecntiv(*  so.'^sion,  and  the  meetin^^s  id'  privale 
(ir^juiixations.  Newsmen  Iia\*e  no  constitutional  i-ij^hi"  oT  neeess  to  the  scenes  ol* 
crime  ov  di.snster  when  the  i^oneral  pnlUie  is  exehuled,  and  they  may  be  i>rol\ibilevl 
I'roia  attendinjLT  or  publishin.i^  int'ormai:jon  about  trials  if  sneh  r(»s( ri(.'( ions  are 
necessary  to  assure  ;i  defendant  a  fair  trial  iiefore  an  imi)artial  (ri))mial.'' 

i\fany  nowsifjon  may  /nive  I'orttotttMi  i(.  I»ut  two  nuMiibers  of  the  (.'ourt  majority 
played  l\ey  roles  in  the  lieardon  Report,  wlueli  (.-reated  sm.-h  a  noisy  clash  between 
i>ar  and  ])ress  in  the  Into  V.HiOs.  ."Justice  Towell  was  in-esident  of  the  .\nuM'ican 
r.ar  Association  when  the  Commission  headed  by  Massachusetts  Justice  Paul 
Picardon  wa.s  set  in  motion,  and  Chief  .Justice  JJur.Eror  wa.s  chairman  of  the 
5>ar(»ut  jjcroup,  the  bar's  J^i)Ocial  Committee  on  Minimum  ^5tan(lard.s  for  Criminal 
Justice. 

What  all  ot!  this  amounts  to  is  that  tlie  American  news  media  are  in  a  nuicli 
more  serious  .situation  than  they  seein  to  recof^mV.e.  Wq  are  in  a  period  of 
libertarian  and  jonninlistie  repression,  and  the  myopia  of  newsmen  .seems  to 
prevent  them  from  reporting:  the  .story  in  any  tin  nj^  other  than  frafimeuts  and 
snippets.  There  iS,  of  course,  some  editorial  writini^  of  hiA^h  distinction,  but  in 
most  of  Die  countr.v'.s  newspapers  it  is  eelipsed  by  disjointed  coverage  that  rolie.s 
on  iKjadline.s  and  subordinates  nieaniugful  eontent.  Toui  Wicker  had  the  foeu.s 
when  lie  wrote  immediately  after  the  subpoena  decision: 

"It  may  look  fcood  in  the  headlines  that  the  Supreme  Court  has  barred  the 
death  ]K'nalt:.v  as  it  is  now  ndministei'Cd  in  tiie  United  States:  nevertheless  this 
weleomc  lint  limited  stej)  on^dit  not  to  delleet  attention  from  the  rest  of  what 
the  f>uprcme  Court  unfortunately  did  this  week.  The  Court  signincnntly  limited 
freedom  of  the  press,  for  one  thin.i^.  and  for  another,  it  put  a  rather  effeetive 
choker  on  the  Congresi^ioual  ehnimels  by  which  the  public  aught  Ic-n-n  some 
things  the  executive  brnneh  does  not  waut  it  to  know.  The  cumulative  effects 
of  these  di^cisions  might  well  lie  more  important  than  the  death  penalty  ruling 
(oxeept.  of  eonr.se.  for  the  f.500-odd  persons  on  various  Death  liows,  Mho  ma.v 
not  now  be  exeeuted)." 

lu  t.h(^  eyes  of  sonic  obsejvors.  Wiekc^r  is  an  advocacy  journalist,  but  he  is 
conunindcating  the  sweep  of  nf:*!iirs  and  looking  beyond  the  daily  jigsaw  exereiso 
of  sotting  type  and  placing  it  where  it  fits  best, 

^IMie  sound  and  fury  of  the  politieal  eampaign  is  now  on,  and  the  pro.s.s'  for 
tlie  most  part  is  ca\ight  up  in  what  is  being  shouted  from  the  hustings  and 
disseminated  by  the  ]iollsters.  Underneath  it  all,  the  central  fnet  is  that  tiie  way 
America  runs  ha.s  ehaugod  dramatieall.v.  As  Neil  Sheehan  i)ointed  out  in  an 
arlidc  in  the  Prourcs-nvc.  the  Executive  Branch  has  beeon)e  "a  eentiviJiml 
state  in  the  European  sense  of  the  word.  [It]  has  heeome  the  state  in  America 
to  all  intents  and  purposes."  Justice  Douglas  concluded  his  dissent  in  the  sub- 
poena case  with  essentially  the  same  line  of  thinking: 

"The  intrusion  of  government  into  this  domain  is  .symi^tomatie  of  the  disease 
of  this  society.  As  the  years  pass  the  power  of  government  becomes  more  and  more 
pervasive.  It  is  a  power  to  suffocate  both  people  and  causes.  Those  in  power,  what- 
ever their  polities,  want  only  to  perpetuate  it.  Now  that  the  fences  of  the  law  and 
the  tradition  that  has  protected  the  press  are  broken  down,  tlie  people  are  the  vie- 
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tiiiis.  The  i\i'>it  lunriHlnu'nt.  Jis  1  mul  it,  wa.s  dosigncil  prf'eisoly  to  provent  tlial.- 

Nut  all  oi;  juvivwalisin  hsis  bueii  iiiyoinc.  Almost  to  llu?  aay  a  year  earlu'r.  tno 
U'i///  'S7/rc/  J(/urii(il'-s  rxt  rcnu'ly  al)le  ohscrviT  uf  I  lie  ^^UI>^cM^e  Court,  Louis  Kohl- 
uu'icT.  (■{lulioMud  Ihe  press  aI>fMil'.  llic!  ulatiuu  l)ciu,u'  cxiu'essod  ovim*  tho  I'onta^on 
I'MptTs  decision.  He  called  tlio  olatioii  "at  best  priMuaVuri*'*  and  at  worst  possibly 
"downright  wrong.'"  lU»i:(;ring  to  tUu  uusu  as  --a  Uistorit;  c-oufroutatiou  betwcoii  the 
c(ui;-ilitulional  ris^lils  ol'  a  Tree  press  and  tliu  const  i tut  ional  power  oL'  the  IMrsident, 

he  added :  .  ,     ,  4- 

■■Uistorv  sim-^^osls  that  when  such  rl.cjhts  and  powers  erash  head  on,  press  free- 
dom isn't'liUoFv  to  win.  .  .  .  Moreover,  the  rather  rcM-eut  histiory  of  the  iH?wspaper 
iMisincss  ijirther  sugjxesls  Miat  tlic  argnmonts  for  jn-ess  freedom  uniy  iu)t  prove  to 

be  of  iron  strejjgtJi  ih'tit     additional  tests   ,  , 

■■[The  Governniont  stresstjd  that]  the  press  is  a  comniercial  'ent.ity  that  doesn  t 
alwavs  respect  the  principle  of  economic  freedoni.  so  why  should  tlie  jrovenunent 
respect  [M-ess  I'reedoju  V . . .  The  press  may  see  no  i»arallel.  J'»nt  Chiel;  .Iiistice  lUirtfer 
:ipparent)y  did,  wIhmi  lie  rather  ynooringiy  referred  to  Ihe  Times'  claim  to  'sob? 
trustoeiiilnp  . . .  of  its  jonrnalistic  scoop.'  "*  ' 

Skictcjjv  Covejj.agic:  JOwroits  VnuvosK,  CorrnKsKs  Disvose 

Considering  Ibe  iniportaucG  editor.s  bad  atlaebed  to  tlie  eases,  new.s  covera.ife  of 
the  Supreme  Court's  June  2i)  decision  was  asionishinjL,dy  casual.  1  cliecked  unmy 
newspapers  oj;  .Juno  2i)  and  30.  Jn  .some  there  was  no  trace  or  tlic  .story.  In  scores 
ol"  others,  the  account  apponred  on  insidopages.  .  , 

This  waii  explainable  in  part.  The  Panic  day  ibe  Court  also  had  i.ssued  its  ruling 
uirninst  capital  punishment;  President  Nixon  had  held  oueolihi.s  intmpient  news 
cimferencos;  and  the  Democratic  party's  credentials  coinniittec  laid  ruled  a.t^aln.yt 
Seii'itor  Geori^e  MeOovern  on  seatinii;  the  California  delegation.  Quite  properly, 
Ihe  Assoeiated  Vress  and  United  Press  International  placed  major  eniph;isis  on 
lii/'se  stories,  and  almost  all  newsi)apers  .irave  a  bannerline  to  the  death  jjenalJy 
decision  and  tpioted  extensively  from  the  Just  iocs"  n]iinions.  But  t.Iie  i^oor  cover- 
ai:e  of  the  subpoena  oase.s  once  afjuin  demonstrated  bow  sluvitshly  telegraph 
;i"nd  news  editors  follow  wive-servico  presentations  without  (piestioii— of  how 
jiew.^  U'catnient  is  more  n  mechanical  than  a  thouirhtful  process. 

Xeither  wire  service  distinguished  it.SGlf.  thoitudi  Iiad  a  .slight  edge.  It 

i«-;sued  n  otK)-word  story  with  another  approximately  TOO  words  excerpted  from  the 
opinions.  AV's  main  truck  wire  story  ran  450  words,  with  an  additional  oOO  words 
on  (he  supplementary '-B"  wire.  „;     ,    ..  i 

■  \s  might  be  expected.  tI)o  most  intensive  new.s  cON'orage  of  the  decision  appeared 
in  riie  two  newspapers  directly  involved,  tbe  yew  Vark  7'li»c.s  ami  7710  Cour<c/-- 
./ot/raa/.  Both  were  service<l  by  their  Wa.sJiiJiglon  bureau.^.  Cnnonsly,  in  t^io  fieJd 
in  which  it  had  exeelled  for  so  many  years— providing  full  or  neariy  full  texts  of 
important  documents— the  Times  was  not  well  habmced.  Twenty  paragraphs  were 
given  to  .Justice  Wl)iV.e"s  majority  opinion:  six  to  .7 notice  Douglas'  dissent;  and 
onlv  three  parnginplis-  to  .Tii.s'tice  »Stewart\s.  The  TimcH  reported  statements  by 
^cpokesnien  for  the  AnKM'ican  Society  of  Newspaper  ]-:ditors  and  t>igma  Delta  CIu 
calling  for  a  ualional  shieb)  law  and  dissoniinated  tliis  story  on  its  own  wire 
service.  And  botli  the  'Viinn  and  Co»n"cr-jro»r}i«/-  followed  with  strong  editorial 

comment.  ,    i      .  •  i  i 

Klsewlierc,  tbe  most  signiiicant  reporting  and  editorial  attention  v/as  proyulea 
bv  the  LoH  AnqeAva  Tim<!f<.  Its  .7unc  30  edition  had  the  story  on  page  1  with  two 
fuU  columns  inside.  On  Sunday,  July  2,  tlie  Times  followed  with  an  evtreniely 
strong  1.2;j0-word  editorial,  reviewing  and  attacldng  .TustJce  White's  opinion  and 
listing  seven  of  its  own  major  investigative  siorici;  which  had  volied  heavily  on 
data  pi^ovided  its  reporters  confulentiaily. 

Considering  where  it  i<5  published,  the  size  of  it.s  .staff,  and  its  resources,  the 
\Vafinin(iion  rost  scored  on  the  low  side.  Understandably,  the  J'osr.s  able  Court 
^pecialiJ^t  John  MacKenzie,  bad  to  concentrate  on  the  death  penally  decision  first. 
:^o  the  fell  bade  on  a  400-\vord  AP  story  for  its  early  edition,  tbon  substituted 
ji  ^O-inch  ^lacKeu'/ie  story  later,  but  prcsoiited  no  excerpts  from  the  Court  opin- 
ion^ On  .Tulv  1.  the  Pn.'ii's  editorial  pap:e  pnbli.shed  n  vigorous  1.000-word  editorial 
titled  THR  'NIXON  COURT'  AND  THE  FIRST  AMKNDIMIONT  with  a  300-word 
digest  of  ,7u.stice  Stewart's  dissent. 

The  BuRlon  Oloho  carried  a  page  1  bold-type  reference  to  the  subpoena  story, 
and  tbe  Olohe  bureau  aecount—approximatcly  lo  inches  long— appeared  on  page 


n.  No  t'\irtiu'r  iniMiUoii  t;o\ihl  l»c  Um\K\  in  siil>^<^'M\U'Ul  issui's,  lu  tin.'  DvnvcrJ*".'it. 
tlio  SwiuvJUf  Court  ruHuj;  [  VVi  )  reeoivi'il  12  lii<jhc«  siuicc  and  no  odKonul  ouii- 
uu'ut.  (M^jUi  be  (raciHl,  but  tlio  Bniulny  Pout  (Ufvotcid  luoru  (luui  u  Cull  pujjo  (o  tol- 
munist  lt<ibert.  V.  Novak's  crUiiiuo  or  ••julvocucy  jounuilisui."  The  iitnv.s  cdiloi's  of 
the  VhurUntv.  N.C.,  Observer  docidoa  llio  .subiiooua  stury  wa.s  worth  12  iiirlics  im 
pa^e  H)  ( whi<.:li  (nraod  out  /<»  In.'  in  Icciiiiii;'  with  (lie  editorial  Jid.v  o  di\s(;ribiii,y;  1  lie 
decision  a.s  Ivaeekiiig  ''a  sliver  troiii  tlie  bul\varl<  tliat  lias  separatctl  the  pre.sa?  and 
g(>\-eriiiiient.  for  2(K)  years*'). 

Wliej)  oijo  '^i^ts  into  <(iiaiit.ati ve  and  (iiiaiditative  ai)in'aisal.s,  i|i.<;sliou.s  arise 
autoiiialirally.  (Jruiiled  that  spaee  i>ressure.s  on  ne\vsdesl\s  duriiii?  tlio  2-Miour 
cycle  were  extreme,  one  \\-fHild  tliiuk  t bat  at  least  a  t'ew  iiewsi)aiiers  would  bavt? 
asked  flie  win*  si'r\-ices  i'or  foUowup  slorie.s  I'or  subsetpieut  days.  15ut  II.  h,  Steven- 
sou.  vice  president  aud  (jdilor  of  ULM.  and  lieiie  Caiiiioa.  Al  iuaiiajj;iu.i;  editor, 
report  that  they  received  no  inquiry  frfnn  any  i)oiiU:  in  tlie  o  iUtry.  After  (.'Iieelc- 
in-^,  CaiUM.'u  ejcpresscd  cbagriu  o\'er  ilie  i)aucUy  oT  Al»'s  e<»vera;ce.  "While  you're 
nistrlbuf  iu.i:  euffs.''  lie  said,  "tlirow  one  iu  our  direction." 

C'ai>p<in's  candor  is  rol'resliin.ir.  but  ilu'  ^niawiu^?  fiiU'SHon  reiuuiiis:  Wliat  bap- 
I)ens  iii.side  newsruouis  tliat  lets  such  a  story  slide  into  curs(u-y  iusip;uifieaneeV 

II:  sJ.'eiiis  <:h'ar  that  iKMVspaiier  and  broadcast  newsmen  (who  bandied  tins  r^lory 
with  even  less  eoiupet(Mice  than  llie  avera.iro  )iew.spaper)  reaeied  siiuilarly — uo{ 
to  the  essc'ut.ial  iitory,  but  to  tlieir  own  ti>eliuologies.  In  spite  ol'  talk  of  chautred 
palterurf.  there  are  countless  deiuonstrations  (but  ucwspuper  desk  staffs  remain 
eliained  to  the  niythob>,^y  of  ''yestorday''  ami  ''today"  stories.  Xot  only  do  editors 
and  ntjws  editors  not  operate  on  the  same  thought  pbuu'S,  hut  new.sdc.^ks  aud 
?;nuday  depai-tmonvs  too  often  seem  to  occupy  diffei-i'iit  pluuets.  TUe  I'avtovian 
response  f<M-  conutlo.<s  deskmen  seemed  to  be  that  tlio  Supreme  Court  decision  on 
the  ilessr.v;.  Oahlwell,  BranxJjurg,  and  Pappas  lived  and  died  on  the  June  2l)-f?t) 
news  cycle.  To  have  folltjwed  on  .Stuuiay,  July  2.  when  .space  was  aviiilable,  with  a 
full  summary  aud  adefiualc  riuohition.s  from  the  oi)inions  would  have  re(piireil 
some  meiitur  jrear-switebing  that,  for  all  the  brave  talk  by  editors,  obviously  is 
not  yet  i>art  (»f  the  new  journalism. 

Srill  other  concerns  arise  when  one  ai»i>raise£i  the  edltMrials  follo\\'in^'  the  Court'.s- 
decision.  One  of  the  oldest  newspaper  fundamentals  is  that  readei-s  sbonid  be 
exposed  to  full  and  adeouato  news  reports  before  editorials  are  published,  Jn  many 
of  (In:  newspap(;rs  cheeked,  the  editorials,  of  necessity,  went  beyond  anything 
that  !iiH»oared  in  news  .stories.  Trom  this  arises  yet  another  (]uc^^tion  :  llow  c;ni 
edit:ors  write  meauiuj^'fnl  comment  when  they  iiavo  hnr]  no  nmnn-tunity  to  road.and 
weiirh  the  full  opiniousV  I  b(»yan  diseussiniif  the  .subi)<»ena  doeision  with  editors  on 
Jnue  80.  Of  fourteen  editors  1  talked  with  on  July  7-12.  (»nly  four  had  read  the  full 
opinion.^. 

This,  in  turn  raises  the  issue  of  eomi)etent  interpretation.  And  hero  we  must 
record  the  discomfding  tlujught  that  the  .^reat  majority  of  editors  have  no  .'.no 
to  whom  to  turn  for  pertinent  discu.ssions  of  lirst  nnuMuimout  philosophy. 
Onl.v  a  b;indfnl  of  connunnications  lawyers  havfi  ovideneod  either  couimitnKmt 
or  fiUill  in  lirst  amendment  uuitters.  For  the  most  part,  newspapers'  loira'  ropre- 
sentntives  are  .specialists  in  corpfU'ato  ami  tax  biw — uieu  whf»  are  defensive  about 
issues  posed  by  investigative  reportini^  (how  many  reporters  have  heard  the 
venuirk.  -That's  libelous.  AVe  can't  pass  that"?)  aud  who  are  oithcr  remote  from, 
01-  nuiuterested  in.  the  confidentiaMty  concerns  of  reporter.s  and  editor.^.  It  is 
not  insiginficant  that  only  last  year,  in  the  confrontation  over  pul)lication  of 
the  I'eutngon  Papers,  the  Ken-  York  Times  found  it  necessary  to  employ  /j,s  it.-? 
conn.sci  Prof.  Alexander  M.  Bickel  of  Yale. 

m  vi(»w  of  heariui^s  conducted  by  Senator  Sam  J.  lOrvin's  Subcommittco  on  Con- 
stitutiuual  Kights,  one  wouhl  have  expected  ninoli  more  pertinent  di.s'cu.sslon  of 
a  proposal  that  may  be  the  press'  salvation — a  federiil  "shield"  law.  Tha  Court 
examined  the  subject  in  detail  and  tliere  was  a  ''news  vc/'  immediately  when 
S(Miator  Alan  Cranston  introduced  a  reportor'.s*  privi'lcA'c  bill  In  the  Senate  ami 
several  Conf:res.«nien  requested  action  on  bills  introduced  earlier.  Asaiu,  except 
in  the  Xcio  Yor/i  Times,  this  a.spect  was  treat(Hl  casually  and  erratically. 

The  most  significant  word.s  of  that  day,  Ivohlm<jicr  pointed  out.  might  have 
been  those  of  .Justice  Blaelnnun.  who  said:  The  first  amendment,  after  all.  is 
only  one  part  of  an  entire  Constitution.,"  Two  weelcs  Inter,  in  a  longer  look.  Kolil- 
meier  wrote  that  the  Pentag'on  Papers  decision  had  merely  concluded  one  battle 
in  a  continuing  war  : 

*'The  Republicans  and  Dcmocrnts  ore  aware  t:hat  whoever  wins. the  election 
n(?xtyearivill  in  all  proliabiHiy  name  tiie  suecessovs  to  eighty-flvc-yonr-old  Justice 


r.lsji'li  st»vtMit.v-l\vn-.vt»}U'-i»i(l  .iMsiiiM)  VVuuuljis,  {Injs  win  iM)iitiu\  t>V  Ww 
cmu  i.  Tlu*  wlniior  wiui  controls  (iu»  conrt  will  In  I  lie  v\n\  ili'chU*  |1m»  I'luilrol  of 
llic  pri's.s  is.siu\  luH'jiiisi*  llu?  mni't  iim'  llu'  pr(»ss  uio  rMri»vi'r  wiMhjiMi  in  nm» 
jinoiIn»r     tli(.»  llrsl  nini'iuliiuMil." 

'niiu;:s,  uV  oouvsc*,  Djpvctl  Jiisl»?r  tluin  nii.NuMc  {Iti  ii  aiiHcf|mtiMl  t\\\\\  Mr,  NlN«»ii 
liad  tlu'  i»i>l)orlnnit.v  to  rrpljKv  .Tiistircs  r.liu'li  i\\u\  Iljirhm  wltli  Towrll  iumI 
IvrliiKiiiist.  .histiee  J>oM^^l:is  liiriuMl  s(»vi'Ht>-fonr  in  Aii.mi.vl.  ninl  lir  cMrrU^s  n 
lu'jirlpsuiM'.  mid  Wivvv  nvv  vwivvvui  dopliis  iil'oijf  Jii>nri»  ."Nhrrshnli's  Insdili.  if 
Mr,  NiNon  is  rt»i'K»oti»il,  his  optiuus  uro  (vUvious,  (5l\i'i\  w  six-  or  si'ViMi-justlcv 
iiuij<»rily,  Ji  NiNOM  Coiirl  can  apply  a  st rail jack'.'t  that  can  inhil»it»  if  not  ini- 
niol)ilixc,  news  coV(M  aj;c  for  a  pMicratian,  if  not  lonLrcr. 

Jn  I  lie  inoantijiic,  liicru  i.s  one  certain  test  alicail  Tor  tlic  pr(»ss— and  lic,vond 
tlu\l  pdssllily  the  lat!:gcst  clu\lIo;»t;c  (\i  all.  Tlic  certain  test  Is  wlictlier  ati  ini- 
niimity  law  can  pass  Con^^ress.  Ther(?  are  several  factors  to  consider.  Ojie  is 
fhc  niaK'ciip  of  the  next  (.Nai^jress.  It*  there  is  a  aia.|<ir  sarge  in  Uepnhll<'an  streni^lli. 
diaiK"  i  will  be  diiniuislicil.  C(ai.siderin:i  tlie  iircncral  Administration  view.  It* 
Mr.  Nixon  is  still  Pvcsldeut,  tliere  Is  also  the  possilillity  lie  uii^dit  veto  le^ilslatlun 
on  the  .vnhjoct,  iisin^^  as  a  liasis  Justice  AVhite's  adnionit iiais  of  tli(»  dillicnit ii»s. 
(diN'iiaisly,  no  inatttM*  liow  j^htfany  tlie  oatlo<iI:,  tlie  effort  niust  he  made,  and  it 
will  ill*  instructive  to  learn  wlietli(»r  llio  )aess  can  imnint  the  same  l^in^l  <>f 
eiicrjiy  ami  pres.siire  that;  pnahiccd  (lie  I-*aiiin^"  Newspaper  Act— al>o;a-  wliieli 
SiMiator  iMiilij)  Hart  said,  "'IMie  Ioia.yiii.u'  wliirli  wiail  on  .  .  .  may  well  iuive  set 
new  reiMUds.** 

TIio  poysililo  cliallen;:o  V)oyDiid  this  has  to  do  witli  tlio  "continuing  liaMle" 
KolilaH'icr  meationcd.  IIistoricaily»  tlie  pr(»ss  lias  warnMl  with  jroveraaieat .  laii 
tlicre  lias  heon  notliinK  to  malcli  the  relentless  intlniiilation  ami  continulaii: 
hea\y  shell inp:  hy  tlie  Nixon  Administ ratioji.  No  jn.Utor  wiiat  t)je  sidij<-(;r,  flic 
Adininistrntion's  pn»ss  agentry  divisions  maneiiviM-  witl\  sl;iU  and  inia:j:ina1iou 
to  aial;e  the  press  always  a  target.  If  It  is  the  SST.  Mr.  v\i;ncr*s  jiiultii)Ic  warlnNuI 
is  aimed  not,  rinly  at  Deniorralic  senators  hut  also  at  thc'AVw  Yoy/,'  Tht/rs  foj' 
<u])po.sodly  .siicarhcadinj:  a  ^(eneral  media  drive:  if  it.  has  to  no  with  haali 
Invudiinirs.  a  Federal  Uescrve  .spolio.snian  spray, inins  freed om  nf  tlse  press,  ch»im- 
iiii:  It  iKu  niits  tlie  dissemination  (^f  lies  to  incite  people  to  illo.y:al  attack ;  if  if-  Jias 
to  do  \rltli  ZX'feasc  D(M>sii*^nicnt  api)ropriati(ins.  (Jeueral  Uruce  Ilolhiway  spi-cads 
a  napalm  atta<l:  on  'Mlu^  vast  amount  of  inrornialioa  over  tiOevisiou  ainl  odn-r 
instant  news  media  that,  one  way  or  a  not  lie  r.  is  a  disservice  to  tlu»  security  <»f 
the  com) fry.'* 

When  it  is  nol  aftac]:,  it  is  surveillance  and  <-onnterthriist.  J^eiiator  l-:rviii  may 
charixo  Kxcciitive  r,ranch  mcinhcrs  with  "stupidity  or  duplicity"  in  ordcrri«  the 
invest ip:nt ion  of  Daniel  Schorr,  the  TV  ticwsmiin;  it  will  ike  denied,  hut  anotlier 
department  (the  FJil)  will  diiJ  into  the' in-ivatc  records  of  Neil  Slieehan  and  his 
wife,  rnhlic  toU»vision  will  convince  CoaLrress  it  cannot  t)lan  adequately  with 
less  ll>au  a  two-year  appropri,irH)n  :  tin*  KxccnJive  lir-andi  will  veto  it. 

■'('miy  an  ianei}jcency  can  justify  reiu*ession."  wrote  the  ^^reat  l.«aus  Brandeis. 
The  quest  ion  i.s  whether  this  Administration  is  dctermhUMl  to  create  lliat  Idn<1 
of  ciucr.jrcnry  ahimt  the  press.  Of  r(nirse.  the  tirsr  ;nncndjaeid  r<'ads.  "( '<m.irfe>s 
shall  make  nn  law  .  .  .  nhridjiin^^  tlu*  freedom  ...  of  the  pre.<s.*'  But  in  a 
changed  era.  with  the  halanc(»  of  p)vernmental  po  .cr  In  the  hands  of  a  deter- 
mined Kxecative  Pi  ranch,  and  supported  l>y  a  .indicia  ry  sliarini:  tJje  sntiiv 
phiiosopliy.  wliat  is  to  stop  the  .'iijiioiatment  of  a  l»resideut  iai  r!omniissioa  to 
oversee  the  news;  media  in  the  proclaimed  interest  of  pvotcctinj:  tlie  people's 
■■fr(»cdoms" — a  t»rofection  from  the  taint  of  what  IM'esirlenf ial  aide  Pati-ick 
Bnchanan  ca?lec7  the  news  media's  "nionoi)oly  of  ideas,*'  which  he  said  may 
rc'iuire  ••antitrust-type  action.'* 

^iany  newsmen  will  hoot  at  this  as  hysteria.  To  paraphvaso  what  was  once  said 
sai/1  ahojjt  WesMjrook  Pcf,der:  TUay  may  he  ahle  to  write,  l.mt  can  they  rea{lV 
l>id  they  read,  for  instance,  when  Solicitor  General  l^rwin  Grisw(>ld  ar^aied  in  tlie 
l'cnta.y:on  iMjiers  casi;  that  it  was  inherent  in  the  X*residcnt ial  power  to  a))r"o;^ate 
or  ahridjic  the  ri.^ht  to  })nhlication  wlien  the  Tivsidont  considered  it  necessary  In 
the  national  interest?  News  people  ai-e  snperh  (ai  report in.i;-  polls.  i)iit  have  they 
read  the  returns  that  keej)  emi)liasij'.in£r  the  ]mhlic  is  very  close  to  tli(»  "titiplnj: 
point''  in  its  altitudes  ahont  the  prc^s^;*  T))at  the  piihlic  i.s  close  to  the  ''tii)pinjir 
p4ant*'  ahont  many  other  institutions  in  the  society  is  small  comfort.  The  press 
remains  the  fonndation  stone.  As  Justice  Douglas  said,  ''there  is  no  higher  func- 
tion .  .  .  nnder  our  constitutional  regime." 


0:i:> 

Tlioro  1m  still  tlliM'  Tni' Jnunuillsiii  lo  chv-iii  w]*       nv<\  WUnv  .lOS-l  foiiiiN.  )}uf  if 
\voiV\  hv  vlviiuvd  Up  by  hlnsti'rini:  »li'l)iiniHM»  nf  Die  pulillcjil  slinrpsli"'iitM-s.  \\ 
bo  »-l»'inu'il  l),v  in>i>tlii^  tm  nu  iMnl  ti>  tliv  silly  niul  cnri»K'Ss  I'rrnrs  iluiv  )>!5iu»»»' 

I'l'jul.  H  Ik»  I'U'iuu'd  l»y  lu'wsiiu'ii  slUMldiii;:'  \hv  rl.mU  urr')L;aMci'  wliidi  ImiIIi 
prut'T'ts  tlu'  iiirinniM'hMits  and  rejects  cvrii  i-HHstiuct Ivi*  ci'lt h'Ism.  II  vun  Ih' 
rleiiiUMl  l»y  oWMci'X  jirlvin,::  cdilors  tin-  ri.L'))l  in  usf  ilio  Jiewsprint  nMinircd  wIjch 
in'w'.^  (IcmaiKls  it,  ft  <*!iu  In*  rlraiiiMl  l»y  (mMMhv  inHViiiu-  to  nn-Ialai  ia.'\vsnK»ni  iM^w'fr 
frum  tliu  (IrslvMH'ii  so  acU'jit  at  "^^cttiiii:  o\U  llie  paper"  luit  s<»  oUvn  inepl.  wliei) 
it  ennios  t<i  Ki'iispiuK  It'ue  iiii'anin.i:.  or  in  njidei'sJaialiJm'  wIicm  anrl  liow  tn  i*i)lln\v 
Ihn'iiL'li.  'Viiese  few  I'uiplanientals  ai-e  far  from  eMn\iuli.  bui  J\ist  hewiiii^  tn  lln'sn 
Nvln  lnU'U  tile  trust  id'  tho  AnierleaM  pnUlie.  without  that  \v\\>\, 
}n\\vm\UVi  rmis  the  risk  of  wiiulin.ir  up  as  an  iifurilHKu'  ser\an(  t<»  Uiii-  r.rntUer. 


81111:1. 1)  l.Aws  ('an  lU:  KisKV — Fiusr  A.\(i:xn\iKN'r  ri{<vM:su>f  \U:>r 
i  r.y  Jfdiii  S.  KriiuliT) 

Can  a  reperter  l»e  t-oiiipelled  hy  ^''overiinteiit  t'»  reveal  the  iiltMitity  of  cnnlHleanaT 
so\irees  (tf  inforiiiat'on.  or  the  f'onloiit  of  uiipuMislied  iiifr^niiaMoMV 

Mttsi  newspaper  editors  and  the  tolovislon  networks  say  "No.'*  sinre  ArMeh'  1 
ol*  tiie  Hi II  f)f  J{ii:hts  speeilieally  states:  "CfniL'i'ess  sliall  make  no  Imw  .  .  .  al»ri<l;i"- 
inv:  the  freedom  .  .  .  of  spee<'Ii.  <n' of  the  i)re<s  .  . 

Vel  tile  Snprenie  {'o\iv\  deeided  last  .Mine  Ity  a  live  |u  four  vole  in  the  Cnhlird! 
ease  that  iho  sonrees  of  a  reportfM-V  information  are  not,  and  <;annot  iie  lield 
itadtdential. 

The  CnldirvH  (hM-i<ion  has  i;'iven  rise  to  jiny  nntnher  nf  state  and  leeal  Jinlirial 
ariions  whieli  have  held  reporters  in  fronti'inpi  of  e<airt  for  refiisiiiii'  to  disclnse 
eoniidejdial  iiifjtnnai i(Ui  to  ^M'and  juries.  Sc'X'eral  Jiewsnu'n  Jiav<<  f»een  jailed.  ;in<T 
the  snhpfM'na  pro.-ess  is  enrreiitly  heia.n'  applied  a.uainst  the  W'n-^hinf/ion  in 
the  AVater^rnte  <'ase. 

Meniher.s  of  iho  Konrth  Kstnte.  well  aware V»f  f?io  Xixon  Adndaist ml ioifs 
hosvility  toward  the  press,  are  i)ressini:  C^n.LM'ess  10  enael  n  i>'hiehl  law  whk-h  will 
proi(>et  the  reiiorters  in»siti<m  of  eonlUlontiality.  Some  IS  stale  le;:\sh\tnres  liave 
alreiuly  passed  laws  whieh  provide  some  foi-m  of  protection.  Similar  hills  liavc 
fM'cn  hj'lV»!-e  the  <'oiiun'S<  sine*'  V.VJU,  hnt  as  Senator  Sam  J.  Krvia  .Ir..  says. 
••'I'o  write  le.yfislatioii  halaneiiii:  the  two  .trreat  pnhlie  inferests  of  a  free  press  and 
the  seekin.ir  of  .jusl ieo  is  no  <\'isy  lasK*.*' 

KKVIX    SKi:S   IT   TV,*0  WAYS 

Senator  Krviii.  an  authority  on  f'f)nstitntiniial  law.  wh(»  has  lieon  atlciapt in;.:  re 
draft  le;iish'iii<»n  to  protect  the  i'l'ee  How  of  informal  ion,  tiiids  it  a  hotliersiaae 
assijrnment  indeed. 

On  the  one  hand,  l-^rviii'  deehiims.  'ilu'i'c  is  s.»eiety's  interest  in  In^ini;'  in- 
fonneil — in  learniii.LC  of  crime,  corrnption  or  iiusii,ana.;rcmont.  On  (he  nrhor.  we 
havt^  the  pvu-snvt  »>f  truth  in  the  ennrtroom.  ll  is  Die  dnty  of  every  man  to  liive 
testiujony.  The  .sixth  auu'iuhnonl  spooiiieally  uives  w  eHniinal  defondant  ^he 
ri;:ht  t<>  c<aU*ront  the  witness  aji'ainst  him.  and  \u  have  ccunpnlsory  process  for 
ohtaininLT  witiu»s.<i»s  in  Iiis  favor.*' 

YiT.  we  liml  a  sei)arat<'  eoiuMirrinir  opinion  iiy  Supreme  CNmrr  .Insfiee  I.f-v.is 
Powi'II  a  slannnent.  I  hat  the  Ci»urt  nuiy  n<»f  in  the  fudiro  (nrn  deaf  eai-s  jijion 
newsmen  if  the  irorei'jjniojil:  can  lie  sliown  fo  have  harassed  rim  nj'wsnnni.  or 
has  otherwise  not  aeretl  in  irood  faith  in  ihe  eoudnet  of  its  invesliiiation  or 
iuipiiry. 

V»ut  .Instiei;  fl.vron  U.  AVJiile.  wHtinc:  tV.r  t!»e  \na.iority.  slated:  -tjutil  now 
I  he  only  t<'stimoiiial  privihw»  for  nnofllcial  witness^.s  that  is  rooted  iu  t!ie  Fed- 
eral Const  it m  ion  is  Ihe  iifth  amendment  privileji-o  aj^ainst  compelled  self- 
in<-rln)jnali(Jii.  We  are  aslc<'(/  t<j  create  anoftier  hy  interpreting^  the  hrst  amend- 
ment to  t:rant  mnvsmen  a  testimonial  priviie.iie  that  other  citixens  do  not  enjoy. 
'J'jiis  We  decline  lo  do." 


Tlu'^  nvt  rtlVf't  Df  tlir  (.'tmrls  lU'risinii  in  Vuhhvcll  cn.so  wns  ti>  leave  it  \o 
l!u'  Coii.u'rrss  to  (.U'ti'rniiin'  tlio  {lpslrnl)llil.v  aiul  llio  ik'CcssUn'  ft)r  .statutnry 
(•riJh'CJloii  for  nowsMiuii.  Ami  llinr  is  wiiore       aro  nt)\v. 

roSitUKss  (\\s  *i'amim:u  wirir  j,\\y 

l'*<»i'  diu'.  I  ^Mniffss  to  sniiio  .'unhiviili'iifif;  oil  fills  fiuustifui.  Can  SiMiator  Kn-iii 
ilnirt  a  law  wljii-li.  ns  hv  says.  "Will  ac.'Cfunniodate  liotli  tlio  interest  ot!  society  in 
(•ri'siTNinj:  a  Uw  Wow  of  intV>riJiatir»n  to  tlio  puljlic?" 

ni\  Nvili  thf  iMinctnu'iit  of  any  law— qnaiUUHl  or  nncinaliMod— invito  rVintrivss 
In  taiiiiHT  witii  tliclftw  as  it  serves  Its  pleasnre  in  the  t'utnreV  A'oriiiont  Uoyster  of 
the  Wall  :^ir(Ct  Journal  sees  "hoohytraps"  in  this  proeoflnre,  since  ''for  wiiat  one 
('nn.u:ress  can  ^ive.  another  can  talcc  a\\'ay.  and  once  it  is  emiceded  that  (.'nnuress 
I'.'Hi^  h'.irislate  ahoni  the  i)ress  no  man  can  know  wliero  It  niiirht  end." 

'I'he  niMod  of  ?)ie  press  is  quife  nndersfandaljle.  For  here  we  Iiave  the  \i?:on 
.\(liiiinistratina*>:  i>alaee  ;(nard— a  .irrini  and  hnun»rl(\ss  lot — In  a  i)os(nre  nf  open 
imstiliiy  {<»  the  press  and  atliMiiptiiiii'  to  Iiinder  tlie  free  (low  of  inCorinaiidn 
\\'ith  e\'ery  (ivvice  available  to  tlieni. 

We  nls<>  have  tlie  conrts.  "tradit iMiinlly  nnlinppy"  as  Senator  lOrvin  says.  *'a)>/a{l 
e\'iileiiiiary  priviiejres  wiiicli  limit  judicial  acces  '  to  information,  and  hy  and 
lar.iie  refnsliitr  \o  recognize  a  eommon-Inw  rip:ht:  of  reiirtrters  not  to  ideiuify 
>i'iirees  or  t()  disclose  confidential  iiifoi'niation." 

So  tin*  key  «piesfion  remains:  A\*ill  the  press  and  the  pnhUc  liitorest  host  In» 
.-•erved  a  < '<mKressionaI  siiield  la^^•  Iioldin;?  confidenUality  to  he  violate — a  law 
wliieh.  as  Uoyster  jioints  out.  cnulfl  lie  eliaiijjcd  and  diluted  hy  a  fin  are  Coiij^ress  V 

Or  liad  we  hotter  stick  witli  the- first  ainemlnionfc  nnder  wliieli  a  free  press 
has  survived  f<«r  nearly  liOO  years  witiiont  any  law  to  make  nowsnien  a  class 
apart  ?  Why  not  stand  with  the  conra^'j.'ons  In  story  of  the  press,  and  o*fnt\inu' 
}i>  wa.Lio  hatMe  niTainst  all  attemiits  at  censorsliiji  hy  the  conrts  and  int iniidati<in 
liv  a  liostiie  administration? 

piti:s.s  MfST  ni:Fii\n  roxvrcnoxs 

Senator  En'in.  now  thinks  ho  lias  devised  a  tiiird-draft  Itill  wliieh  ''strikes  a 
re-isoiialile  ha)  a  net}  hctw(?cii  lUM'essary.  '\t  at  times,  com  pet  i  in;  objectives.''  Vet 
wliat  (,'i>nj:rres<  ^^ives.  Con.ujv^s  can  take  au*ay.  Neither  tlie  Senator  nnr  the 
proponents  af  any  protective  law  frn*  jonrna lists  address  themseives  to  IJiis 
f:riu,'iai  point.. 

1'lie  nn>re  1  study  this  (piestion.  the  nioro  T  am  itoi'snaded  that  sim.-e  tlio  first 
aniondnnMit  has  nnrtnred  the  freest  press  of  any  nation,  reporters,  editors  and 
piilfHsbers  sinmld  not  bo  ]H»titioninir  Congress  bnt  rather  eontinne  to  coiitesr  all 
er/>si(>ns  of  press  or  pnhlic  fi-eedofn  and  he  preiiared  to  defend  tlielr  ctmvict tons 
nt  any  cost. 

Onr  preoioiiH  fi'oedoin  of  speech  and  piiblicalion  are  finaranteed  Ijy  the  TViU  of 
Ki.uhts  which  lias  served  us  well  tlironj^hont  onr  history.  Freedom  is  not  sonie- 
tliiiiir  tliat  can  be  assured  liy  transitory  Icj2:islation^  worthy  as  tlie  intejit  may  bf*. 

AVlien  Cfnim''<*^  is  involved.  Vhere  lies  the  risk— as  Royster  had  said — tliat  it 
nii.uht  start  leirislatin?:  al>ont  the  freedom  of  the  jirt'ss  even  in  the  gnise  of 
prill eetinu;  it.  Tins  could  be  a  dan.trorons  precedent. 

T  readily  C{meede  that  what  T  have  written  ahovo  represents  a  mod ifi cation 
nf  whaf:  I  had  previonsty  believed,  and  that  it  is  open  to  challen.u'e  fi'oin  niy 
jonrnalisfic  colleafrues  who  bold  a  contrary  view. 

liefore  the  press  potentates  pursue  too  enthusiastienlly  the  ease  for  a  sbii'ld 
law.  they  would  he  well  advised  to  ask  themselves  wiietlier  the  remedy  tin-, 
propose  will  ultimately  sustain,  or  destroy,  a  jiress  froerlom. 


[Fi'om  tlio  Mdiifhrfttrr  T'Dirn)  F.caOci'f  J  an.  2o.  107.".! 
(By  AA'illiani  Loeb) 

Xews)};ij:ennen  are  iiot  any  ))ettei*  tlian  anybody  else,  'i'here  is^  afjsohitely  no 
reason  why  Ihey  .«lionUl  Uo  jrvani  ed  any  special  pviviloiros  under  a  ^o-ealbMl  ^'shield 
law.*'  ^*]iis  publisher  is  renlly  aslnuned  of  the  representatives  of  the  printed  as 
well  as  jlie  elc-crronie  medjji  in  X«mv  Tfjiinpsbire  and  all  across  the  country  wlio 


:iro  el.'Uiioi'iiig  i\)V  spotihil  i»rivik'y'u:s  iu  wliicli  thoy  iwv  not  ondllcu        wiiidi  nro 

Nt)  jLidutl  iK'wsiKiporniaii  wlio  tells  soineoiio  tluu  he  i.s  iroiii.i;  (■<;-  keep  enniideiiii.'il 
llie  ini'nnnalinii  roueived  wonUl  rovcnl  tlmt  iiifurinavioii  io  "n  caA^ii.il  imiuin'r, 
^Inwevor,  lie  Iia.s  :l  duty — n.s  dues  jmy  orher  ciiixeu— when  ;\  *\\\\y  n;>iK>'niU'd 
n-preseiitntive  nt"  .st}ci<-'ly,  )sucli  ns  a  jiuUre,  disirier  uiloniey,  or  .y;r;md  Jury.  snys. 
"We  Relieve  U\o  inl'ovinuiion  you  hnvo  will  he  lielpt'iil  as  in  (loiiiir  jnslice  or 
Siih'iiiir  a  eriiiie,"  ami  tiint:  duty  is  to  eonperate  wivh  the  a\it.horilies. 

T\ie  idea  thai  there  is  snmeUiiiig  special  ahour.  ue\vs\iaper  reporters  or  reprp- 
st'Mialives  (»t*  a  radio  or  T^'  »^uii()ll  i.s  not  only  alisui'd  but  also  is  typieal  ol"  thi* 
arrnjrr.iiee  that  many  in(»nihers  of  the  coinniunioati<>ns  media,  liolii  pririied  and 
I'leelVonie,  display  toward  the  public.  Tliey  have  tjrotten  themselve.s  into  n  I'raDie 
<.i:  mind  wliere  tlu\v  soem  to  feel  that  ihey  are  heifer  than  (he  rest,  of  liie 
])e»)ple.  In  lael,  tljure  is  soaie  doii;)l:  a.s  lo  \v]u'i)jer  we  are  as  lhvh]  or  a.s  liom-sr. 

Take  rhe  silnalitui  rif.dir  here  in  New  Hampshire.  8iippo.se  a  .liovernn.nMit  oflieial 
Were  to  h'Mk  eontidenrial  iiirorniation  tliat  he  si  ton  Id  n't  lie  leakin.ii"  to  a  ni'wsmau. 
la  an  endeavor  to  try  to  determine  who  has  been  responsihlt*  for  the  loalc.  an 
investijiat inji'  committee  is  set  nji  and  they  call  a  newsman  before  tbeai.  I'nder 
the  so-eallcd  "shield  hiw,"  be  could  tell  tlieni  it's  none  of  their  busines.s*. 

Tnder  tiiose  eiix'nmstance.s,  the  .state  or  ciiy  ^ifbMal  who  was  guilty  of  wiMuii- 
dnin,L'  iu  this  ease  wonld  never  be  puni.sliod. 

In  Jjbort.  contrary  to  what  Vlie  propo^^onts  of  the  "shiebl  law"  say.  Uu?  ''shield 
law"  -0  "oe  used  not  to  increase  the  information  .nvailablo  to  the  i)nblie  inu. 
rather  to  prevent  tlie  pnl)lie  and  the  duly  const  I  ni  red  aut5n)ritjv'.<  from  ol)t  a  inin.tr 
information  to  whir-Ii  they  are  eatitled  and  wiueli  i  Ih\v  need. 

Gettinj:  vv^ht  down. to  the  nitty-jiritty.  let.'s  look  at  the  ])re.''vat  uproar  over 
the  violation  of  tlie  rojithleal iaiity  of  the  nusiness  rrnlils  Tax  records.  'I'he  poi'- 
SOM  .crailty  of  that  violation  is  ntit  lite  dniy  jintliorized  j'eiM'p.s^'r'Jalive  of  Ihe 
.u:overnor. 

The  irnilty  jiersoa  is  the  person  wlm'  viol.-iUMl  tlic  eoidident iaiity  of  Ihose 
records  l>y  jrivinjr  tlu*  information  to  the  aewsti.ipers. 

If  Nov.-  Ilamiishire  had  a  ^shioUl  law*'  and  tids  ni'W.snian  was  caih'd  before 
tlie  invcsti.i!'atia.e-  connnittce.  he  could  fall  l^ack  on  the  ".'-•hieid  law"  ami  say. 
-r  won't  tell  yrin."  an<l  wo  would  Tievcr  know  the  trnili.  The  citizens  of  New 
Hamp.shire  and  the  duly  ajipointed  anthoriiies  would  never  Vie  nii\e  to  dt»tcr- 
nuno  what  ofiicial  of  state  .jrovernment  conuniHed  the  crime  of  uivinjL'  away 
this  confidential  information  (:o  th(»  prcs.s. 

A  ?>liield  T.awTor  news]iaiiermen  i.s  notiun.ir  but  an  invitation  i>'  meudacily.  It 
wotdd  ivo  the  moj?t  convenient  way  a  repvTi'tov  could  ever  have  of  iyiny:  nad  not 
beiutj  caujrht  iu  his  lie. 

The  nnunbers  of  the  electronic  media  and  the  ]irinted  media  who  have  bcdi 
Isesieicin.ir  Concord  with,  rerpiests  for  a  Shield  T.nw  arc.  in  the  estimati'Ui  of  Ibis 
iicwspaper.  a  bunch  f»f  c:rotistical  cryhaliies.  Tliey  bnvc  precisely  tb.e  saan-  duty 
that  any  other  American  citizen  has — to  coojicrate  with  the  courts,  the  distrii-t 
attorneys  and  the  .crraiul  juries  in  .«!iii)plyin^:  a;iy  information  tliat  would  Ih'Ii^* 
in  j-'Olvintr  n  crime  or  lu  providlrto:  .ju.st ice  in  the  fourtroo/n. 


[Fynin  Ifinnan  Krnii^,  F?'>.  2-?.  lO".*!] 

Lh.     T.MCK  .\  Ci.osKu  Looi\"  .\T  ".'^HTrr.i)  Law.s" 

(V>y  Clark  .^rollenholV) 

T  am  relnclaut  to  suiiiiort  any  le.dslation  to  cbtiiiii'c.  modify  or  clarify  Ihc  1st 
amendment  protection  rif  the  Uidtcd  States  C'lu-'^titutiou  with  regard  to  freedom 
ofthepr(>SR. 

Tn  the  first  place,  it  i.s  impo.<:.'?iblc  to  detim»  or  limit  thofio  covered  by  the 
''freedom  .  .  .  of  the  pres.s*'  clause  without  doincv  serious*  vi<i]epce  to  the  full 
men  nine:  of  fhc  Con.stitntion.  Tt  i.s  not  for  the  protc^-tion  of  tho  ]uix  uf^Vf^piipov!: 
and  ma.e:a'/.ines  ajid  broadcastin.c:  only.  Vmt  must  include  the  weakest,  jioorcst- 
finaiiced  pnmpblcteer  rcjrardle.^i.s  of  beliefs. 

Tills  leads  to  the  .second  pr'nt.  wliieli  nearly  everyone  mentions  in  jirono.cincc 
^'Shield''  laws.  How  Cfin  it  be  written  so  it  covers  only  **iie\vsjnen"  entitled  to 
prot-(»ct  their  ** confidential  .sources^'  and  eliminates  the  possibility  of  its  use  by 
extremist  £;roups  or  ♦ran,irsl'ei;.s  as  a  cover  for  illeiral  oiierations?  It  sb()n!d  lie 


olivinus  iUnl  any  rust rii!l inn  in  ('fivi.'rji.Lr(!  wnuUl  lil<i'l.v  ic  I'liiiiinntc  llu*  luiiii- 
u]t](.*ir('i:  who  j»ro/»;iIily  uimmIs  (M'oUmM iun  mova  tlinn  ;in.v  oT  tin?  iu'ltur-IinsUHMMl 
u'rrnips.  'l')u'  imilcrwiirm  WMMild  linv<.'  no  prdljlcni  in  linMn(•in.^:  n  iicwsimiii.T  thnl 
COM  hi  nuMM.  nny  sinndiiiMls  ,<ot  in  n  sliii'ltl  law. 

Tljinlly.  if  rrporUM-s  anil  tMliinrs  aro  fnily  ro.-isonaltly  cimiiH'lrul.  rc.spoiisifilt* 
and  uinUM'Standini;'  oi:  llu'ir  job.  liioy  do  not  ncod  shiold  laws  to  lie: I'tTi'ut ivo  in 
I'Npnsin^i  proven)  a  1  on  t  corruvJlion  and  n  ds  man  a  froMM«nt  or  r('i^)i*ossivi?  na'asnros. 

I  hav(»  luion  wnrkinLr  as  an  iii\"('.<tiy:ativo  ri»]iorU'r  l*(n'  inoro  llian  MO  .voars  ami 
lljal:  o.vpo/'h'/K'c  has  involved  a  broad  and  variiMl  nso  dl;  "ftadUb-nt lal  son rj-es." 
Ir  has  involvfd  oxpo.siirc  of  soandals  from  tlio  I 'oik  ("nnidy,  Iowa,  couri  lionsi' 
\ii  ilic  Wliitt^  Jbinse  and  ossoniially  ovtM'.v  tyju'  of  city,  i-niinty.  staii.'.  or  fodoral 
auviH.'y. 

I  liav(*  always  i»rot(M-tcd  my  "<'uidid(Mii ia  1  sonn.'cs."  ami  in  (oily  a  fow  instances 
hav(»  iMM-n  ('Vcn  fac(Hl  with  a  choice  of  whether  to  ri'Vi'al  tin-  source  <ir  risk  con- 
tempt". Thi*  crisis  m.»vor  did  niaterialiico. 

It.  )s  sekhMii  rhat"  tJio  crisis  (Uh}>  nnifcrialixe  for  the  thiid^inji-  repui'ters  and 
iMlirors  win  I  use  some  sense  fd*  responsiiiilily  in  enlerin.y-  into  "(^onlident  ial" 
rj'hirionsbips  wivh  their  sovirct^s  and  liie  manner  iu  whieh  the  infornialinn  i> 
usrd. 

.My  experience  indicnti's  Miar  it-  i.<  seldom  that:  resp(nisil»]e  editors  and  repniT- 
ers  lu.'ed  a  s)ii(!ld  la^v.  and  it  onniil  iiardly  ito  arjrued  that,  the  iiiresponsihb- 
press  needs  fnrUier  oMf'onra,ir<Mnent.  It  is  the  irresponsibility  of  a  few  that:  inake.s 
tin-  press  valnei'afi/o  to  Hie  criticism  (hat  rlestrnys  pnitlic  contidence. 

Tliere  is  a  jrreat  deal  of  synipaVliy  for  pu))lic  ol!i(-ials  who  are  snloeeied  lo 
[tr<it>ably  fal.'-V  attacks  by  ()ther  politieiiiiis  or  by  the  ])ress.  T\h^  pid'iic  n-ai*- 
lions  a.irtiia.st  ".snioars"  by  the  political  criti.'.s  or  by  tJic  j)re.^".s  is  a  pi-ofn'r  roac- 
ti(H),  and  the  last  l)nn^'  we  neeil  lothiy  is  a  law  tiiat  eo\iUl  bo  a  i\irVlier  invitation 
to  irresponsibility. 

It  is  a  s{'rions  hnsint'ss  to  char,y;'e  jiolitical  ii^rnres  M'ith  cnrrnptinn.  ndsinanaiic- 
ment  oi-  to  otiuTwiso  rellect  ui^on  tlieir  int**^rity  or  coinpotenee.  Certainly,  it  in 
also  a  serinny  Inisim^ss  to  emisider  elolldn.ir  the  press  with  a  near  total  innnnnity 
that  is  conii>a ra}ile  oidy  to  the  innnnnity  that  ineniher.s  of  the  Honse  ami  Senate 
en.it  )y  in  conned  ion  wiVli  nMuavks  made  in  Con^'ress. 

ilai'dly  a  year  jrncs"  by  that  we  do  not  see  some  exani]»les  (if  what  foi-  the  last  20 
years  has.beoon^e  known  as  ''McCarthyism"'  by  some  nienduo'  of  the  Sciiaie  or 
House.  AVe  have  seen  nutl  we  have  prol>ably  dephnvil  the  alaise  of  the  emistini- 
ti'viial  provi.sion  tliat  mv mendter  of  tfio  rTon."<e  or  Senate  shall  1)0  "<pu'stiuiu'd 
in  any  other  place''  for  '*any  speech  or  debate  in  either  house." 

To  pass  some  of  the  br<>ader  shiebl  laws  f5\ij^':4ejNhMl  would  iu  fact  clothe  all 
l>nblislu.'rs.  <»diiors,  rej>oi'ttM's.  colnmjd.^ts  a?)d  coajiaontat/a-s  wilh  the  same 
Mnoundty  that  scuators  and  i'e]>reseuiatives  enjoy  tty  fire  cliartres  at  iMildio 
ofiieials  on  the  basis  of  a  imnymous  ^'coufuleutial  informants." 

We  should  a.sk  ourselvj's  if  we  really  believe  that  all  ]Md)!isliers.  odilm-s. 
reporters  and  OLmmoutatoi-s  arj^  tliat  lunch  1  Hotter  in  tlu'ir  nu)tiva li(ajs  and  that 
uuieh  ujore  resiiou.sible  than  the  uieud^erK  of  the  S>enati'  aud  Uoiise  we  have 
criticized  for 'OleCarthyism." 

\\*e  should  ask  ourselves  if  an  i;jvitati/^u  to  more  irrosponsj/rili/.\*  is  the  nu'di- 
ciuo  the  press  needs  iu  addition  to  tlu'  T'nitetl  States  Suivrenu*  Court  decisioii  iu 
the  ease  of  Mew  Yorl'  fhnois'  vs.  SiulJivfi}}  that  fn^es  us  from  lil»el  responsibility  in 
all  (vxeejit  iha^^o  i/i stances  involviuir  provable  malice. 

This  deci^'iou  certainly  u:ives  all  the  proteetbai  the  pves>i  needs  to  cover  its 
ludnfeidionnl  errors  autl  even  sloppiiiess  a.s-soeiated  with  nieetin.Lr  daily  th'adlines. 
Anrl  the  Thiited  States  Suprenu'  Court  in  si)eakin.if  on  Hu'  lV'idai;on  rajiers  case 
ti'ave  aa  added  dimeusi<u^  to  the  news  na^dia  s  vltxlit  to  puhJjsh  tho  conteuts  of 
iroveriun(»nt  papei-s  carryiuii'  tlu-  hiijhest  national  se<an'iiy  ela.^silicatious. 

'Phe  prosecution  of  Daniel  Kllsberir  for  'Meakintj''  the  I'eida^i'on  Pai)ers  i.> 
auotluu-  problem  since  bo  itleutified  Uiui.i;eK  as  tho  source.  au<l  the.  ^ovonuneut 
rlirou.iTh  orlier  evidence  had  pretty  W(»ll  established  bis  iderdily  ev('u  before  he 
made  the  admissious. 

Tr  is  an  irresponsible  report(»r  who  wiat.es  a  story  on  the  uncma-oborated  state- 
meiits  of  a  :^'o-oalled  "confidential  .source."  and  it  i.<  an  irre.s]7onsibIe  editor  who 
does  not  ins^.-^t  upon  such  corroboration  as' a  test  of  the  truth  or  falsity  of  the 
coufldeidial  iufonuation. 

.\  few  unrelated  arre.sf.s-  of  reporters  for  fnilin?  fo  reveal  '•confidential  .i:ources'* 
have  resumed  in  a  near  hystcu'lcal  atmosphere  in  ^vhich  it  i.s  quite  likely  that 
U'trlslatnrs  may  bo  pressured  into  passinja:  uu\\is«'0  bnvs. 
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1  sjiy  unwise  laws  Ikm-miisc  I  iVar  in  tlic  loii^r  run  sliii-l*!  i;iws  con  Id  lu'cnnn- 
IJ)0  insirniiH']it:i]it.v  fov  u  'r^nvvvnim'Ul  coiUi-ol  of:  llic  press. 

TIkU.  (Uni^ei-  comoK  in  tlio  diMuainls  of  :i  larp:»'  nunilMT  of  l(';risl:it"rs  i'tti-  w 
di'niiitioii  ol  "Icptiniiilc  newsmen"  und  "lo;;'Uiinji!e  im'Ws  iinKU.-r'  lo  be  sliiehled 
Tnun  disd<».sure  ot  eoundeuti:U  sources.  Ouco  tUo  (letluliou  is  dniwu  seme  i»ersnii 
ov  ixvoup  of  iiersoji.s  will  Iia\'e  [o  h(»  oni]M)WtM'ed  to  d(»t;erniined  wli(.> ;irt!  "le.uitinuite 
newsuUMi"  :in<l  what  are  "lo^'il  iuiato  uew«  uu»diu." 

Ohviousl.v  t.liat  power  nuist  vest;  in  some  eutil.v  selected  by  I  lie  press,  the 
jjuhlic  or  the  i^overnineiit-.  Certainly  n  iniblie  election  oi:  Hiose  with  this  power 
iias  iunuiuernl)le  ha/.ards.  and  who  in  the  press  would  (»r  should  he  trusted  with 
this  authnrity  over  his  eoll<'agU(»s, 

Any  ^^ovi'rmnonr  rule  in  iianiin;:  or  seli^clin.y  the  men  jo  make  the  deiiisiou  as  to 
who  are  "h'^:i(imare  news)u(»n"  has  (lie  major  drawhaelc  of  perniittiu^--  jL^nwru- 
nu'Ut.  lo  havo  "a  little  control"  over  the  press. 

The  StundiMj^  (.lommittce  nf  Cftrrespondents  is  the  ^^roup  that  would  ennio 
elos(»sl.  to  heinj^  an  objcurtive  <-ouimitt(H».  and  present  standards  this  ;rronp  uses 
eertaiuly  wouhl  hrinjL:'' eoniphiints  from  tht?  extrenust  pami»hh'le(M-s  and  pro[»a- 
.jiaudists  who  wvuiUl  uu<loul)tedly  he  excluded  from  the  deliuiliou  ut*  "lejritiumte 
newsjuen.*' 

'J'lie  hn/adf-astinj;  industry  is  riirhtfully  concenied  that:  tiie  so-called  "fainiess 
doctrine"  will  he  used  hy  this  .Vdministration  or  sonu'  lal(U-  Adnuuist  ration  as 
n  ve.hiele  for  exerting  a  i;f)vernuu'Ut;  control  of  ratlio  and  television  lieouses.  Tlie 
speech  hy  Dr.  Clay  Wliitelu'iul  jrives  sonu'  concept  of  the  attitude  of  the  Xix»»a 
Adnnnfsl'ration  and  how  it  mifrht  seek  to  use  the  "fairness  doctrine"  lever 
airainsi;  those  in  the  hroadcastin.u-  industry  who  displease  the  Adnunistratiou. 

If.  is  not  wise  to  undi*restiniate  the  ability  of  jLcoveriuuent.  lawytU'S  to  twist 
and  dist(jrt  almost  any  Jaw  into  authority  for  withljoldin^r  (locuments  that  tlw 
executive  brnncli  wants  to  Ueep  sec; ret. 

We.  Ijave  s(^en  the  Nixon  Ad  nunist  rat  ion's  recent  expansion  of  the  claiiiis  of 
"executive  privilege''  to  the  i)oint  it  is  hlocUiug:  Congress,  the  press,  the  i)uhlic 
and  even  the  Oonenvl  Accouutlu.j:  Office  (GAO)  auditors  from  important  inllor- 
njaliou  on  p:ovennnent  operations  and  on  the  exi)enditur(»s  of  tax  nu)ney. 

We  liave  seen  how  tlie  Imreawcrats.  often  witli  W'hitc  House  approval,  have 
even  twisted  the  excej)tions  to  the  Fi'eedom  of  1  nforuia tioji  Act  to  justUy  \\'\t.}i- 
lioldinj^  documents  from  tlu'  pr(»ss  and  the  public.  Tb(»  V'reedom  of  Inforuuit  Idu 
Act-  \\'as  passed  only  a  little  moi-e  than  six  yeai'S  a;;'o  for  the  si»eci(ie  j)urpose  of 
assnrinjL^  a  maximum  fr(»(»  access  to  ^;'overnnu'nt  inf(M-nmtion.  The  exceprunis  t<i 
tl>(»  act  have  been  expanded  a)id  (tislorted  hy  misiuterpretal ion  I»y  government 
lawyers  into  a  law  to  suiJ])ress  information. 

It;  went  to  the  hulicrons  extreme  where  th(;  Oi!\(;(;  of  Kiron(»uiic  Opportunity 
(Ol'^O)  and  the  AID  ai^eney  refused  to  rev(»al  such  basic  hio;;raplMCal  inforn;a- 
tiou  on  employes  as  place  of  birth,  s(diools  attended,  and  jirior  places  of  em- 
])loyment.  The  refusal  was  Jnstiiied  hy  j^overiunent  lawyers- on  ;^rounds  that 
the  Freedom  (if  Infornuvtiou  Act  autlun'i/.es  tlie  withhokliu!?;'  of  personnel  records 
us  cfuificleutial. 

Those  of  us  who  were  act.ive  in  auiendin^:  tht^  so-called  •'!\ouseU<;ei)\u^  slatule" 
(i!)  U.S.C.  22)  i-eco^:niy.e  the  great  caiJacity  f»t'  the  hnri»ancrats  for  interiu-et injr 
any  law  to  pr()vide  a  just  ification  for  uoiidiselosuro  of  inCormaliou. 

in  that  case,  a  law  that  \\'as  written  to  jirovide  for  the  custfu-y  and  preservation 
of  government  records  had  through  a  series  of  intei'pretations  by  the  various 
attorjieys  general  been  turn(*d  into  the  most  widely  rpioled  grounds  I'.ov  with- 
luMding  docunu'utP. 

Mow  are  we  to  assure  that  a  shield  law  that  is  written  for  the  protection 
of  the  -'eontidential  sources"  <d'  legitimate  news)iicn  will  not  be  turned  around 
aud  \ised  as  an  instrujiient  of  g()vernment  control  V 

A."^  J  set  out  the  n;asous  the  in'(»ss  sliould  be  wary  abrmt  a  shield  law.  T  do 
r»<»t;  wish  to  give  the  iu\pression  that  T  am  downgrading  the  value  of  *'con- 
•lidential  sources.''  As  one  who  lias  availed  myselt'  of  inforiuati(ai  from  such 
-couhdential  sources,"  T  Icuow  s\ich  informants  are  iiidisiK'n.sal»le  in  oui'  efforts 
to  exi)osii  and  correct  t.la;  dishonesty  and  unfair  practices  that  creep  into  every 
government  agency  from  time  to  time. 

Afy  coolness  io  a  shield  law  is  based  upon  my  belief  that  sUillt*ul  use  ol;  inf(jr- 
m  a  lion  from  oonfldential  so?irce.s  will  usually  leave  no  hint  that  the  original 
tii>s  came  fi'Om  contidential  somx-es.  The  full  protection  of  the  conndential  sources 
re(iuires  that  the  reportei*  and  his  edi(:ors  handle  the  information  in  sneli  a 
jiuanner  tiiat  there  is  no  direct  or  indirect  clue  as  to  tli(»  source. 
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Dcndlliics  niul  the  iicotl  I'or  a  ''.s-coop''  an*  lu'vcr  Ju.'^liiicMliuii.^  for  i'jiiliiij;  fi) 
elioek  out:  tliu  iiii'onnntinii  Mint,  comes  from  n  o«.ni]:(U»iitial  s^oiirco.  IL'  Iho  roi'''>i*^<'i' 
l)n.s  a  I  rno  conlidentiiil  I'olntioiisliii)  wUli  lii.*^  ^'oiiroo  rlio  ros]K>nsibili(.v  i.s  not  moruly 
to  not.  use  liis  n:um?.  but;  to  in  uvory  wny  ito.ssihlc  giviiii;  nny  imliciitioii  of 

tiio  identity  of  tlie  .source. 

t\  tlRirbugli  jol)  i.s  doiio  of  corrolwivnt  inir  tlic  iiiforni.-iiit.'s  story,  Mic  story 
it. self  iio(»d  not  indicate  tiiat  it  ciinie  from  a  con  lid  (mi  tin!  inforinnid. 

Orel*  tlio  coiitnrics  tlie  ojily  uiii\'Or.v:iny  JOCo;L:fji;iO(l  coiiiidniit'i.'il  reiNt ioH.^JNi;.":{ 
iiave  been  those  of  doctor  ami  patient,  lawyer  and  client.  Inisband  anil  wife,  and 
l»ri(.»st;  and  contlesser.  In  eacii  of  tlinse  four  rclationsliiit.s  tiio  contidentinlity  i."^ 
rofinired  for  the  l:»enetit:  of  the  iier.<un  niiikiui^  tlie  (U^tcbisiiro — the  put  ion t.  the 
client,  and  the  coiifcs.scr  and,  in  tlieory  at  least,  iVu*  Die  niut.uni  l)enelit;  of 
hnf-band  and  wife. 

In  encli  of  tho.sc  confidential  relalionsliip.is  tlip  area  oT  confidentiality  jn'otccted 
i.s  carefully  ciJ-ciiiu.scnlied,  and  iJpecificaily  ('Xempted  arc  some  .^tatemeuls  made 
in  tiie  pr{»S(.-nce  of  other  jjarties  or  information  Mint  i.s  to  be  j)a.s.sod  ou  to  third 
per.son."^. 

Tlu'  major  beneficiaries  of  a  nowsjiajier  informant'.^  .'statement  that  is  eon- 
iideutial  arcj  the  ri'pcn-ter  aiul  his  lu-wspajier,  not  iluj  iullorniant. 

Tho  (pie.stiou  that  puts  tho  whole  thins  in  perspective  involves  the  nnestion 
of  wlmt  the  newsiiapor  would  do  if  a. story  fnun  a  e(»ntideutial  .source  resn!t(id  in 
a  substantial  liiiel  -suit  a.ijainst  the  new.spnper.  Would  the  new.^iiaper,  with  its 
fi'onomic  I>ase  threatened,  iiermit  its  rejiorter  to  remain  sihmt  oji  a  conlUlential 
source  who  might  bo  the  li(»y  to  wJi other  the  n*.  '^'Spapor  had  acted  rcsi^ou.^ihly  or 
irre.sj)onsibly  ? 

,It  wnuld  i>o  dilficidt  to  Justify  usinir  a  si  del  d  law  to  i)rotect  a  reporter's  conti- 
dential,  source  in  a  criudnal  contiani»c  aelioii  while  refusiu;i'  l:o  pernnt  tJu'  same 
repfirter  to  proter-t  tIio.se  .sounre.s  in  u  civil  libel  action  a  gain. si  his  nev.'spap(M-, 
its  pMblisher,  or  editors. 

Finally,  it  is  my  dci-p  belief  that  this  is.  and  must  be.  a  njition  guided  by  laws, 
and  not  u  nation  gnidiMl  by  the  whims  of  any  man  who  is  temporarily  in  charffo 
of  govern  meat  oi'  any  grouj)  of  men  wlm  ava  in  a  jiositio]!  to  control  [ud»lic 
<'tpinion.  All  nuMi  have  a  resimnsil)ility  under  our  laws  and  our  C'.on.stitiilijai  to 
give  testimony  in  civil  aiul  criminal  i^roeeedings  and  to  produce  relevant  rc<::ords. 

Prof.  .T; lines  Wigmore  in  his  celebrated  treatisi'  on  evidence  declared  that  'Mho 
Public  .  .  .  lias  a  right  to  ev(»ry  man\s  evidence.*'  including  that  of  "a  person 
ocen]iying  at  the  niomout  the  ofiico  of  chief  executiv(\'* 

''His  temporary  duties  as  an  official  cannot  override  his  i)ermanent  and  fun- 
da  luoutal  duty  as  a  ('it iz(Mi  and  as  a  debtor  to  jiistiee.**  Prof.  Wigmore  wrot'e. 

Chief  .Tnsti(-'e  .Tohu  Mar.chall  in  United  .^t(tfo.<(  vs.  nun-  held  that  '*a  subpotuin 
may  issue  to  the  President;*  and  that  the  "accused  is  oTititled  to  it  of  cour.se  .  .  . 
whatever  difi'ercuce  may  exist  wit!)  I'e.spect  to  t])p  ])owei'  to  comj»eI  lh(?  sinno 
''(bedicHce.to  tho  jirocess." 

Inn  letter  resi>onding  to  the  subi)00ua.  Presidt'ut  .Tcfferson  aekuowb?dg(^d  th(? 
(kbliiration  of  tlu?  chief  executive  to  give  te.«:tiuiony.  but  said  he  couhl  not  Journey 
to  Riclunond  for  the  Ihfrr  trial,  TTowever.  it  was  noted  that  he  would  be  :n*ail- 
a*ol(»  in  "Wa.^'hingtoii  for  tho  taldugof  a  deposition. 

The  prcs.^  pro])erly  criticizes  the  President  for  his  ('Xpansiou  of  tho  claim  of 
'•o.Yeentive  in-ivilegf^*'  in  a  nninner  tliat  maK-e.<^•  bis  entiro  White  Hon."^e  .stafl" 
nnacrouutable  to  the  Coiigro"^s  and  to  the  eonrts.  ^ 

It  i.c:  illogical  for  the  lu-essj  to  assail  President  Xixon  for  the  power  gr}ii)s  in- 
herent in  his  exi)ansiou  of  the  claim  of  "executiv(»  ju'ivilege''  at  the  .vauie  time 
that  .'-•oiuc  segments  are  asking  tlu^  Conirre«^s  f(U*  a  iiear  total  iuunuiiity  from  tho 
process  of  grand  Jiirio.«.  the  eourts  aiul  Congress, 

I  believe  that'  law  onforeejuent  officials  should  be  i-estrained  in  tiio  use  of  .«uh. 
poenas  to  eompol  newsmen  to  testify  or  lu'oduoo  records,  and  slionid  not  do  it  if 
there  is  any  other  alioruative.  There  is  a  danirer  of  its  being  used  as  a  tool  of 
Inu'nssniout  against  an  aggressive  press,  but  tho  facts  will  u.snally  sjioalc  for 
tlioniS(^lvos  in  such  oases. 

The  1st  amondniont  gnavautoos  of  freedom  of  s]iecch.  freedom  of  pr<»ss  and 
freedom  of  assembly  have  served  us  well.  Our  Ruproiuo  Court:' has  wi.^oly  ruled 
that  radio  and  television  are  equally  iirotcctoil  by  tho  1st  Anieudniont.  but  has 
rejected  exiiausiou  to  protect  report:or.'^*  ''oontidentinl  sources''  up  to  this  point. 

I  harp  no  do\iht  that  tho  Rujirouie  Court  will  come  up  with  a  protection  for 
"crjiindoutial  sources"  when  the  fact  situation  niaK'ec  it  apiiaroui  t.lint  prosooiitors 
and  ]'i\y  onforooniout  officials  are  ?ici{fg  their  iiower  of  .4aif>])oena  to  hara.'-^s  and' 
iutiinidate  tho  press. 
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In  the  ]iu»a lit i  1110.  t)i<.»  pross  would  do  well  lo  Ijc?  lunrtj  discriuiiiuitiiig  niiU  more 
(lioiitihtful  jiluMit  Uuj  ii:i.<v,<  it  iMu<lu.'s  in  court  and  llu-  in'iiu-iijlo.^  lliat  tlioso  cji.so.'^ 
n/prcst'iiJ-.  it  is  wo]]  to  roinriubor  I  lie  luj^ul  nuixini  tliat  "Vnid  ea.ses  ma  Ice  bad 
law." 

Wi!  imve  sld(jid  laws  on  liie  books  in  a  iiumbor  of  .slale.s  ])rovidiny  lus  labora- 
(orii's  for  i-oiiliiiuou.s  .study  oi'  IJr-  lu'oblLMiLs  cnc'Oiiiiten?d  in  tlu-ir  administration 
ami  ent'or;.'eiiient.  We  «lionld  aslc  ourselves  it  we  arc  interested  in  .'  raetical  solu- 
tojus,  <u-  are  we  i[i(eresti!d  iu  ilasliy  stunting  in  from,  oC  a  ;:i-andst?\nd. 

ir  w('  L'l'itieize  an  adniiuistration  I'or  sloganeoriii;;  that  we  eharacterize  as 
.suiioriifinl,  slick  and  deceptive  gimmickry  fr^un  tin*  advertising  world,  wo  Jiave 
;j  .:4'rralcr  o))Ii;ratio/i  not  t"  bo  oaiJi^bt  up  wiMi  c(iijally  supcrndal  efTorts  to  make 
I  lie  rry  of  -'frcodom  of  the  press"  r-over  all  of  (nir  sins.  Thv  need  for  a  ''s'joop"  is 
never  a  jusiitication  for  j-iisliinir  to  pre.ss  and  failing  to  corroborate  a  coiuiden- 
rial  infnrjuant. 

\Vhilo  I  always  feel  a  degrc-o  of  sympatby  for  men  wbo  are  jailed,  I  liave  alwayjj 
found  it  a  good  idea  to  e.xamine  tbe  faets  in  each  case  before  siiggesling  swceLung 
c'lmnges  in  tbe  laws. 

'I'be  banker  who  is  imi)risoiied  for  embezzling  funds  may  bave  been  only  en- 
gagi!\:.i-  in  the  i-ursuit.  <if  Ids  profession  of  mnUing  money  iu  a  u\an\\or  tliat  Ue  re- 
gard'Ml  as  more  otlicient.  I  am  sure  (bat  tliere  is  a  great  deal  of  .synipatliy  for 
tbe  imprisfmed  bankers  within  tlie  baiikiii;^*  coiniumiity.  Vet  few  would  argue 
tliat  tbe  laws  on  embezscloment  should  l)e  cliaiiged  to  encourage  the  free  onter- 
pri.se  .system. 

Kvei-y  profession  has  its  renegades.  Tliore  are  doctors,  lawyers,  bankers  and 
even  journalists  wbo  deserve  to  be  in  jail.  Every  journalist  who*;bout.s  '^oonfiden- 
tial  source"  and  "freedom  of  the  press''  is  not  a  John  Peter  Zenger  or  Elijali 
Tarisli  J^ovejoy.  I  am  sure  that  tliere  have  been  occf(si(Uis  when  a  so-called  "eon- 
lUleiitial  source"  was  a  non-source,  and  there  have  been  some  jonriialists  who 
have  been  little  more  than  arni.^  of  the  underworld. 

'Jlicse  are  just  a  few  of  the  things  one  should  keep  in  mind  iu  dotermiuing 
whotlier  we  really  need  a  shield  law,  and  whether  it  would  promote  tlie  respon- 
sible journalism  that  is  our  greatest  need  today. 

[Tieprinted  with  permission  of  copyright  owner,  Iftonan  Evcufi),] 


[From  the  Detroit  News,  Feb.  IS,  1973] 
A  Reader  "Urges  the  Press — Let's  Name  These  Nameless  'informed  sources' 
(By  Charles  W.  Pryor) 

In  the  rising  tide  of  resentment  against  what  has  been  reiiresented  as  sup* 
pression  of  free  speech,  the  communications  media  has  been  guilty  of  creating 
a  tempest  iu  a  teapot.  Most  of  this  controversy  evolves  around  the  implieatioii 
that  the  press'  right  to  publish  is  being  regulated. 

BoslK  I  say.  Each  day  of  my  life  I  have  found  the  press  taking  aud  keeping 
more  liberties  and  freedoms  than  the  day  before.  The  press  lui.s  more  freedom 
today  than  it  had  yesterday,  and  it  will  have  tomorrow.  That  caiuiot  be  denied. 

The  news  media,  television  included,  is  afllcted  with  a  persecution  complex 
bordering  on  paranoia.  While  this  is  true  of  the  entire  television  iiulusti-.v,  it 
does  not  ueeessarily  iuclude  all  newspapers.  Here  aud  there,  thank  God,  there 
are  a  few  daily  ))ublieations  tliat  try  to  rationalize  the  dispute  and  juit  it  in 
its  proper  perspective.  The  remaining  lot  is  iu  a  state  of  severe  mental  shock. 

One  can  imagine  this  group,  on  the  hour,  donning  a  three-corner  hat  and 
racing  down  the  halls  of  their  hallowed  establishments  shouting  "Repression  is 
upon  us."  Well,  let  me  tell  you  this;  repression  is  not  even  close.  The  hot  breatli 
tliey  feel  on  their  necks  is  that  of  the  govermueut  but  of  a  disenchanted 
public. 

If  a  conflict  exists,  it  is  between  the  press  and  the  i)ublic,  aud.  if  the  press 
is  iu  trouble,  it  is  because  they  have  been  inviting  trouble.  The  habit  of  some 
editors  to  print  vague  and  tendentious  news  stories  has  been  the  primary  con- 
tributor to  this  credibility  gap  between  the  press  aud  the  reader.  How  many 
uews  stories  begin  with  the  phrase,  "According  to  an  informed  source?**  How 
many  political  stories  are  credited  to,  "a  White  House  spokesman*'  or  "an  inside 
advi.sorV  How  many  news  events  have  partisan  statements  credited  to.  ''an 
ob.sei-ver''  or  "a  reliable  source?"  Plenty  ! 


My  (luost  ioii  AVJio  Jirc  nil  thoso  people,  jiii.wvjiy  V  AVlio  are  ;ill  tlu'se  iiaini'loss, 
facMiics.s  Jimiiiynis  tliat  iiiv,  niiikiiij:  mv  lni?toi\v  iiiul  .sluipiiiy:  our  sock'lyV  If  iho 
))rL»s.s  is  so  coiiL-LM-iiod  Willi  my  rijilit:  to  know,  how  l-ouic  llu'y  don't:  toll  im-V  N<il 
nil  iifw.sp;ii»cr«  nro  guilty  of  this  wiloy,  cviisive  typi;  or  reiJoiM iiig.  hut  rluMX'  nre 
4Mi4iuKli  of  niciii  siJivjK]' iKToss  Dm  coii/jrry  <'<»iisliluM.'  n  vcn\  llin'iii  lo  Hio 
"iKuu'st  t  rutli." 

Television  newscasters  are  no  exception.  News  items  l^egi^nill^^  "Jieconling  to 
one  h'l'rih  oilieinl/'  are  not  nneonimoii,  and  in  some  ejises  a  2i!-niinute  l)roadcji.st. 
colli ai us  more  \nisul»staiit iated  news  tlinn  dociimenled  fa(rt. 

Jt.  is  not.  so  nincli  what-  editors  say  that  dist\irl»s  me.  it  is  what,  they  fail  to  say. 
Michael  Harrington  and  AVilliam  h\  BucIU(»y,  Jr.  lire;  l)iased  and  tliey  would  ho 
the  first  to  admit  it.  But  how  al»ont  a  .staff  editorial  deal  ins?  with  .s<J(:ial  and 
l»olirical  news.  Should  an  editor  he  seUn'tivo  in  his  Jndji'mentV  Slmuld  lie  in<Mude 
innuendoes  and  half-trutUs  in  his  coninientsV  Of  ctMirse  not.  But  some  do.  And 
how  ahout  an  editorial  based  on  one  .statement  taken  out  of  context?  It  liappens 
everv  day  ! 

Kveryhody  wants  freedom  for  themselves  and  re;-Mdat.ion  for  everyone  else. 
•'Tliere'onf^ht  to  he  a  law''  is  a  <'onuiion  .urowl.  hni  it.  always  applies  to  the  otiier 
IKT.son. 

It  is  iri>nic.  hut  true,  that  that  part  of  the  extreiue  liheral  pro.-s  that  is  the 
nio.st  vociferous  in  its  demands  for  more  freedom  to  puhlish.  is  also  the  most 
v(dieinent  in  its  denm nd.s  that  more  restrict ion.s  lie  jilaced  on  tlu^  individual. 
And  it  is  even  more  ironic  that:,  by  failiiitC  to  criticize  some  of  the  far  left  precepts, 
ihey  are  inadvertently  niovinir  \is  closer  to  the  "I^ii:  rjrother'  'tyiie  f>f  ;:ovei-nnient 
tlu'V  .so  violently  loathe. 

There  Is  another  i)honines.s  associated  with  this  sej;nieiit  of  the  press.  In  order 
to  escai)0  takini^^  sides  in  a  controversial  issue  (that  may  he  morally  ri^dit  hut 
socially  unpopular),  they  will  most  often  su^^gest  that  the  issue  ho  i»laced  in  the 
courts  "wliere  they  helon.u"  and  wliore  justice  will  prevail."  Their  editorials 
usually  are  heavily  sallCMl  with  lofty  jjhra.'^es  depietinjr  the  fairness  and  cqnity  «.»f 
thesi.'  esteemed  judicial  bodies. 

h.'t  some  court  declare  that  a  rejiorter  must  cou,a:h  up  all  the  kiiowled;ro 
ho  ha.^  of  a  particular  case  so  t.liat  •'jnsticM;  will  pi'cvail"  and  they  take  a  directly 
opposite  view  and  lament  that  the  courts  are  sniipressiiig:  tlie  vights  of  the 
peoi)le.  One  can  only  .surmise  that  the  coiirt.s  arc;  correct  only  when  they  attreo 
wit  h  these  flip-flop  artists. 

All  indications  are,  that  what  certain  misguided  defendants  of  individual 
IHicrties  are  jjointinjr  for.  is  a  n(nvs  atmosphere.  wluM-ehy  the  i»ress  and  t eh; vision 
will  r^'Uiaiii  a  hove  c-riM(;js/n — free  to  ojierate  wit)i/)ut  any  i*(»s!  rid  ions  and  not 
iMiund  by  any  code  of  professional  ethics. 

Tlie.^e  siinie  peoi)h;  are  the  ones  most  f(»ud  of  (piotin^^  the  first  ameiulment 
and  its  freedom  of  the  press  statute.  The  First  Amendment  guarantees  freedom 
ur  the  ])re.ss  but  it  does  lujt  state  that  the  iiress  nnist  be  truiiif'ul.  Vice-Pi-esidoiit 
Ajrnew.  when  he  blasted  the  print  and  electj-onic  news  modinnis.  never  said  that 
new.s  should  be  restricted  or  controlled,  lie  merely  said  that  it  should  be  fair — and 
theros  nothing  wron^r  witli  that.  The  media  however,  u.sin^r  its  best  red  herring 
tactics,  quickly  turned  it  into  a  charge  of  repression. 

More  recently.  White  House  aide  Clay  T.  Whitehead  has  come  iu  for  a  few 
liUMips  t»n  I  lie  Iiead  t'ov  liis  jiroposal  of  broafh-ast  rc.irulatijais.  Xet  he  m;ikes  no 
mention  of  restricting  the  flow  of  news. 

Neither  does  he  pro.scrihe  to  any  limitation  of  what  ni;iy  be  said  or  showu 
oil  tbe  screen.  He  oidy  demands  that  the  medium  reinstate  that  old-fa.«hioned 
precept  of  fjiirness  and  stop  .slanting  the  news.  Whitehead  wants  the  networks 
to  present  both  sides  of  a  coutroversial  issue.  Fat  chance  he  has. 

The  American  people  want  fair  and  truthful  reporting.  Tlioy  want  courageous 
and  determined  editors  wlio  are  not  afraid  to  name  people  and  take  sides  on 
social  and  political  issues.  They  want  television  and  newspaper.s  to  expose 
deception  and  .skulduggery,  but  they  do  not  want,  the  media  to  engage  in  these 
.same  practices  under  the  pretense  of  enlightenment. 


[From  Judicature:  The  .lonrunl  of  the  American  .Tiulicnturo  Soeioty,  Hdilorlall 
Qms  CusTODiKT  Custodies? 

The  pre.ss  has  recently  come  into  conflict  with  the  courts  a.s  a  result  of  demands 
that  newsmen  reveal  confidential  information  or  .sources  of  inforiuat ion.  A  Los 
Augele.s  reporter  went  to  jail  on  November  27  for  refusing  to  identify  the  source 
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of  of  iHf<ii'iji!iti<>ii  lif  )i.*h1  piJ)>)isJi(Hl  iVfXunViUL::  t\n>  M(n(s(>i\  (rial.  Afun'  rocciilly.  :i 
rcporlfM*  wjis  .i;iil<'(l  in  \\*asIiiii;il<Mi  ftn*  rrfiishiji'  to  pro(Iuc(»  mpc  rrroi'diiiy^ 
sou.Liiil  l»y  n  (]('f(Mi<laiit  )ii  a  criiiiiiia]  art  ion  arisiiiiLr  <iut  oj"  tlic  \\*aiorir;ih«  iiicidciiL 

hasi:  .June  tlio  l.'niiiui  JSlatcs  Sui»nMii(^  Court  rule*!  ii)at  a  j)i»\vsnja/i  has  n**  \\v>\ 
niut'iKUinMit  vijrln  tt>  n-fuj^i'  tn  testify  wlu-ii  rjUU'(i  he  fore  w  ji'raiitl  jiiry  1  Ih'ttuzhfi  rt} 
r.  Ihiifcs,  4(KS  r.S.  (ilio  (rJT'J)).  Tile  o-l  majority  <hvi'lt.  iR-aviiy'  on  ilu-  wt'll- 
osla hlislH'd  <>b]i;;:;itioii  (►f  all  oil i/.cns  tn  appear  hcforc  a  j^raiid  Jury  aii<I  ;.;iN\vor 
(jnostji>ns  j'cJo\'ajjr  ^o  a  cvUiuwnl  invosn^iaiion,  and  it  dorlinod  to  nijil«'  an  c.n^'o}.- 
lion  fnr  n<'\vsnion.  .Iiisti(.TS  ])<aiji:las  and  Siowai't;  in  vi;j:or<jns  (li.>x^(»nt.<,  ar.iinod 
lliat  tliis  wonltl  t'lidaiijrcr  tli(»  jniblic's  v\\x\\\  1<j  know,  ami  \V(nilil  Innnpcr 
a(lnnnistri\t.ioM  of  Jwrslico.  .Instico  Don^^las  InOiJ  out  Ww  an  al>s»»into  ri.iihl  nf  m 
Jniirnalisr.  not  to  apiioar  lu^fore  a  jjrraml  Jury  at  all,  ami  if  In^  Uot-s  ai>piMv 
voluntarily.  lr>  (l(»cliiM»  to  ans\v(»r  spt'cilic  (lucstion.s  on  lirst".  ann'MdnuMit.  .unninds. 

in  a  (.'oiK-nrriujLi' otiini(Mi.  .Justice  l*o\voll  tciujierrd  tin*  tinn  st;nnJ  uf  lia»  niajor/?,v 
Jiy  oljscrvinjr  tliat  tin*  In»hliujr  does  in>t  dcpi'ivt?  uowsuumi  <"if  all  (■on>*t it utionnl 
riiilits.  and  tliat  if  llie  m»\vsinan  'Ms  called  njion  In  jrivo  inforinalpai  )M»ariu.u"  only  a 
viHuoto  and  tt»nuous  ri»lationship  to  tlie  snUjiM;t  of  iln>  invest i'^atimi.  or  if  lu» 
has  Minn*  (ttlicr  roas»Mi  to  iK'Jit've  (htU  his  tostiunniy  iuipli(.-at(»s  cjulidoulial  smin-*' 
r<*Iationsliii>s  without  u  lejiitiunito  need  of  law  eufoi-eein(Mit'.  In^  will  have  a*-ooss: 
to  the  <-(mrt  on  a  nniiiou  to  (jnasli.  ami  au  ai)iu*opi*iate  proteetive  order  may  he 
euteiMMl.**  Justice  I'owell  niaiiilaiuod  that  tljt?  asserh'(J  chum  to  pi-ivile.tre  simuid  l«e 
judtred  on  its  facts  hy  striking  a  halnuce  lietween  freedom  of  tho  pn'ss  ami  iliv 
oltliijatiou  oV  all  eiti/eus  to  j*ivo  volovant  testimony  with  respoot  to  eriniinal 
(MuMluct.  au<l  that  tlii^^  slumld  Imj  d<jue  ou  a  ease-hy-case  hasis  in  aertu'd  with  "the 
tried  lUid  traditional  way  of'  adjudieat  ium"  sueli  (luestious."  .7  it  si  lee  White.  si>eaK-- 
in.ir  for  the  majoi-ity.  considered  this  possibility  an<l  <lismjss<Ml  i|  as  pr(»seni  imL" 
pra<'tical  and  ooncejitual  ditltculties  of  a  hiiih  order,  and  said  the  Court  was  un- 
willin.ir  to  "endiark  tin*  Jndiciai*y  on  n  hmii  and  diOicull:  Journey  to  such  au  uu- 
certaiu  destinat ion." 

.V  reudiuii  of  tlio  S7  pajrcj;'.  of  the  f(nir  liranzhunj  <ti unions  alonu;  willi  the 
current  tn-ws  dispatches  makes  clear  that  tlie)*e  is  iio  easy  :i/}swor  to  fin's 
new(*s(  i>rohIem  in  har-))ress  relations,  "iriu'.  <.*ourt's  majority  has  reasmi  to 
(pu'stion  the  wisdom  of  .Tnstice  Doujrla.s*  hroad-l.irnsh  aiipHeatiou  of  this  m-wiy- 
claimed  pr'ivilej^c*.  esjiecially  when  iiio  need  for  it  is  to  he  left'  entirely  to  the 
si)5)jei-ijve  detorntiiiatitm  of  tlio  newsmau  himself.  .\t,  iho  .same  time.  lin*ve  are 
smiud  reasons  for  sliariui^  tlie  c<uie(*ru  of  the  uh'dia  and  ovlnn's  ihav  freed<»ni 
ftf  the  yn'css  uof  he  eroded  away  hy  g'overinneutal  restrictions,  im-lndin.u'  judicial 
restrictions. 

.Justice  .Stewart  sugs:estod  that  \hc  Bran zhiu!/  rnlin;Lr  would  harm  the  adminis- 
tration f>f  Jnsth'C  by  deiu'ivinjj:  law  (Miforceineut  a;Lrem-ies  Ufd"  (»nly  of  the  spccifii.- 
infornialiou  bciuji  sonj^ht  hut,  broad  general  inl'ormatioii  rein  tin;:  to  ooutroversinl 
social  prohlenis.  Ou  the  other  baud  Justice  White  observed  that  if  it  is  iutleei] 
true  that  law  enffu'comeut  cannot  hope  to  gain,  ami  may  suffer,  froni  sulnmemiiu;: 
lu'wsmen  hcfort^  .trraud  juries.  **])ros-ecutor.s  with  ho  loath  to  risk  so  miu-ii  for  so 
little.''  JJc  cited  **( Jnidelines  f(n'  8uhiJoeinis  in  tin.'  .Vews  Media"  issiu'd  in  a  rerout 
i;..^.  Dei)artment  of  Justice' memo  : 

•'The  I>(»pnrtnu*ut  of  .Tnslice  recoguixes  that  compnlsnry  process  in  some 
civouuisiauoes  uiay  hnvo  a  liuutiug  offcert  m  the  exercise  <Jt:  tirst.  amendr 
ment  right?*.  In  determining  whether  to  re(pu*st:  issuance  of  a  subpoena  to 
tlie  press,  the  ai)]iroa<'h  in  evjjry  case  must  i)e  to  weii;li  that  liml'jig  effccr 
against  the  ladjlic  interest  to  l)e  served  in  the  fair  adnn* u is j ration  of  Jnsh*<-c." 
Tlu?  OnideliJies  go  on  to  say:  "The  ]'>epartnient  of  Justice  does  not  consider 
the  press  'au  investigative  arm  {)f  the  goverumout.'  Thevefore.  aU  reasnuahU- 
alt(Muptj?  shoidd  he  made  to  obtain  iufonnutiou  from  non-press  s(>uv<*cs  be  to  re 
there  is  any  consideration  of  .su)>poenfiiJig  tin)  press."  The  Oui deli ues  prrivide 
for  negotiations  with  tlui  press  us  a  iinrt  of  the  tJi'<'ccss. 

1'ho  JJranzhuro  decision  makes  no  change  in  llie  law.  For  centuries  all 
citi/.ens.  with  oidy  a  few  narrow,  closely-giiardf'd  e.vcept ions,  have  had  a!i 
r>bligntirm  to  appear  before  a  grand  jury  aud  aus-wer  questions.  The  Sni)reme 
Court  decViued  \\\  make  aimther  exoe])tiou  for  newsmen,  although  it  ackn<jwU 
edged  tlie  (?xistenee  at  :i  trend  in  that:  direction.  The  opinion  lists  17  states  whicli 
now  j)rm*3de.somo  tyiic  of  statutory  in'otectirai  of  a  newsman's  (■oniidential  sources, 
ami  similar  h^gislation  has  been  introduced  many  times  in  Congress. 

The  court.*^  and  tlie  press  are  pni'tuers  in  combating  crime  and  in  making 
deuioeracy  work.  Wlien  Die  uowsmeii's  lends  uncover  information  nniiorlnut 
to  tlu;  adminisiratiou  of  justice,  they  sh(»uld  not  want,  to  wit!dn>Ul  it;  Init 


ir  (!is<-\«isiii.c  it  would  dry  \\v  sniinKi  of  importniil-  nddilioiml  iuniniint hmi, 
l:i\v  iMilon-i.iuonf;  oaiccrs  'should  not  want  it  di.soloscd.  Ilon^  is  nil  nmi  t;ii]ur- 
iji;(d(?  for  Iii;Lr}i'iJ)iiid(xl  m)perntiun  lictwoeii  tlit*  two.  li:  triisv.  and  cooju'rat  ion 
t-Nlst.  {hi'Yv  Vlionld  Im.»  i:n  iimbUMii.  Tliii  ih'oIjIlmh  nrisus  wlion  niutiuil  tnisf 
I'l'd  t'oopenilioii  nro  los.s  tliiui  jK'rtcct  and  someone  lias  to  luive  tlie  final  word. 

•riic  net  effect  oV  tlie  1tvn)\:hur<}  decision  in  that  tlie  conrts  will  eonlinnr 
(<)  Ihive  tho  linnl  word.  The  di."^sontin.c:  jnstiees.  and  the  newsmen  wlm  have 
-o!ie  to  jail  ratlier  than  tell,  arc  saying  that  tlie  ncw.sinaii  liiniselt  .^fliould 
have  the' last  word.  UHimaiely  it  comes  down  to  tho  qnestion  of  wJjnni  wt- 
tnisi  tlie  most.  A  free  i)ress  is  a  watehdog- over  all  institntions,  inelndin*^^ 
tljnse  nf  ^wernnient  itself,  ami  vhose  who  insist  upon  the  newsman's  e>:eni|i- 
ti(»n  are  reallv  sriyinii"  tliat  tliey  feol  safer  trnstin.ir  the  jnvss  than  trnsUnir 
tlu;  {roveriniieiit,  or,  more  speeilieally,  the  courts.  Wwt—iiuis  vufitoiUct  //y.vo.v 
twr.v/or/c.s— who  wlU  watcli  tln?  waVclulog? 

j  J{('i>rnjtot]  with  jH»nni.<.<iMn  nl!  eopyriudit.  owiilt,  JuiUvuhirv  MmlmzJih*.  1 


I  I''rf>:)>        .Vr;r  Yorh  Th)ii's,  I-'i'liiMuiry  1!JT;'.J 

Tun  Gov^:n^^rK^•T  axd  'nuz  Trkss 
(IJy  James  Restoii) 

AV.vsiTixcjTox,  V(d).  10— At  .sume  point.  Oliver  AVendell  Holmes  or  some  other 
pldlosojihic  after-dinner  .speaker  nnist  have  said  that  there  wa.s  more  to  life 
than  the  law,  and  this  may  he  what  the  courts  have  overlooked  hy  trying:  to  compel 
newsmen  to  disclose  the  sources  of  their  information  and  turn  over  their  notes 
to  the  Ic^^al  authorities. 

In  Us  o-fo-^i  decision  in  the  CahUccll  caso,  the  majority  of  the  >Snj)renie  Court 
said:  "These  conrts  have  .  .  .  concluded  that  the  first  amendment  interest 
asserted  by  the  new^smen  was  outweighed  by  the  general  obligation  of  a  citiJten 
to  a]>pcar  before  a  grand  jury  or  at  trial,  pursuant  to  a  subpoena,  and  give  what 
information  he  possesses  .  .*  .  .  We  are  asked  ...  to  grant  newsmen  a  testi- 
monial privilege  that  other  citizens  do  not  enjoy.  This  we  decline  to  do." 

j>o  this  is  now  the  law.  but  it  leaves  out  of  account  some  of  the  practical 
problems  of' life.  The  Snpi^enie  Court  majority  opinion  seems  to  rest  on  two 
jjssnmptions  :  lirst,  that  newsmen  keep  notes  that  make  sense  to  anybody  but  tliein- 
.selvcs,  and  second,  that  reporters  would  rather  disclose  their  sources  tlmn  go  to 
jail. 

Have  you  ever  seen  a  reporter.s  notes?  Would  any  serious  ijiulge  really  accept 
most  of  them  in  evidence?  They  are  a  jumble  of  phrases,  home-made  shorthand, 
discomicctipci  words,  names,  wisecracks  hy  press-table  companions,  lunch  dates, 
doodles,  descriptions  of  somebody's  necktie  or  expression,  and  large  and  appar- 
ently significant  numbers,  probably  reminding  the  reporter  of  nothing  more  than 
his  next  deadline. 

This  is  not  quite  as  casual  or  irresponsible  ns  it  .sounds.  By  his  notes,  the 
I'cporter  is  sending  signals  to  himself.  For  a  few^  hours,  he  knows  what  the 
srpiiggles  on  his  paper  mean.  By  putting  them  there,  he  puts  them  in  liis  uiind.  Ask 
him    week  later  what  they  mean,  and  he'd  probably  be  totally  lost. 

There  are  exceptions,  of  cour.se.  The  British  correspondents  in  Washington, 
uiilike  their  American  colleagues,  were  trained  in  shorthand.  Their  notes  of  an 
interview  could  undoubtedly  be  tran.slatcd  into  an  accurate  account  of  what 
happened,  worthy  of  evidence  in  a  court  of  justice. 

But  no  American  judge,  even  with  the  wisdom  of  Holmes  or  Bran  dels,  or 
the  experience  of  Chief  Justice  Burger,  who  grew  up  with  one  of  the  most 
reniarkabJe  ^renerations  of  American  journalists  in  Minnesota — Hedley  Donovan, 
tli6  editor  of  Time,  Eric  Sevareid  of  C.B.S.,  Phil  Potter  of  The  Baltimore  Sun, 
Dick  Wilson  of  the  Cowles  papers,  and  many  others — could  possiljly  figure  out  the 
mysteries  or  reporters'  notes,  even  with  the  help  of  all  the  cryptographers  in  the 
Republic. 

On  the  question  of  going  to  jail  rather  than  disclosing  the  sources  of  informa- 
tion, the  chances  are  that  the  journalists'  tradition  of  keeping  promises,  of  being 
faithful  to  the  people  who  have  faith  in  them,  will  probably  prevail  long  after  the 
present  Administration  and  the  present  controversy  over  the  first  amendment 
have  passed. 
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Tin;  (iLMiiOLM-iilic  tradiUoii  linsii't  gone  on  for  ovor  200  years  in  Uiis  country 
ftir  nolliing.  Tlioro  aro  still  a  lot  oi!  ])L'Oj)le  in  govi?n)iijoijfc  iiere  wiio  will  insist 
on  tulHiig  tiJL'  t  rulii,  oven  il'  tlioy  are  liounded  oui;  ol'  AViisliin^^lon  for  doiny-  so,  and 
niosl:  roiHjrturs  will  go  lo  jail  i*at:lior  lliaii  sqnoal  on  tl'icni  bccanSL*  Mi^y  wero  failli- 
ful  to  MiL^  lar^ror  intL'rosls  of  l:lio  iialion. 

IJosiclcs',  jail  Tor  .sorioiis  n»i)orlor.s,  Iryinjr  (o  investij^alo  tI)o  corrnplion  of 
])owor.  in  (filliL'r  i):irty,  is  nol:  Mio  worst  lliin;^  liial  L-an  hai»p(.Mi  t:o  tlicni.  Tlioro  is  so 
njncli  ooi'rnplion.  and  llioy  fliaso  it  undor  .sncli  nntMjnal  cii'cninstanco.s,  ovoii  (o 
t)}ii  point  (}t'  i^Jiysical  oxlinnslion,  l:ljat  many  of  tlioin  wonld  alin(^^t  weh-onio  a 
]ittl(?  roHof  from  flio  lyranny  of  tlie  doadlino  to  tln'nlv  and  road  ovon  in  t.lio  polcoy. 

Hosidos,  Mjo  A\'ldlo.I-lonso  and  tlio  courts,  in  Miis  controversy  witij  ilie  press 
nnd  lJ)e  Ic/ovision  and  radio  nctworlcs  over  l;li(»  last  conplo  of  years,  liav(j  made 
their  i)0int  and  won'  most  of  llie  battles.  Tjiey  Iiiive  created  an  atniosplicre  of 
anxiety,  if  not  fear,  ainonjir  liie  M*a.shin^''ton  civil  S(?rvants,  wlio  arc  the.  real 
snnrco  of  iijforinafcion  in  tin's  city.  TJio  ^'^^■on  Adnnnistralion  lost  llie  Pentaii'on 
papers  caj^(?  in  llu'  Federal  District  Ccnirt.  lad;  woji  it  in  tlio  .Suprenu^  Conrt  and 
Inst  tlie  Water^^ate  i>niLi';j:injn:  ease  in  tlu?  Koderal  District  Conrt:.  but  it  won  tJie 
CdUdrcl/  case,  and  tJie  wovd  has  fi'onc  out  to  tlie  civil  stjrvants  and  the  ijress  tn  he 
vej'y  careful  nix  tut  talUin^r  ton  nnicli  or  e^posin^^  loo  much.  And  this  is  prohahly 
tliesi^nial  llic  Adnnni.stration  wanted  tOAjet  over  in  the  lirst  plact?. 

lint  AmcM-ican  life  nuCi  tradition  are  still  too  strong  to  he  overwheljiied  hy  i)i- 
linddation  of  the  civil  sorvaids  or  order.s  hy  the  .Supronic  Conrt  to  hand  over  ail 
the  information  reporters  i)0sse.ss  about  their  sources  and  in  thoir  notes.  The 
re[torters  woift  itreaJc  tJjcir  proniis(?.s  to  tiieir  sources,  even  if  lliey  have  to  j;o  to 
Jail,  and  most  of  tlioin  won't  turn  over  their  notes,  though  it  would  ho  a  puzzle  to 
1  lie  jiulges  and  the  juries  if  they  actually  did. 


[Fnuji  ilu?  yen-  Yorl:  V'/mr.y  ^r,*I;::lxi^K^  Fch.  11,  lUJi^,] 
Tiric  l^Kics.s  Nkicds  a  Si^og.\x — "Savk  titk  Pikst  A:^ri':Nn.Mi':M' I" 
(By  A.  M,  Ro.senthal) 

A  ]>res.s-Govenunent  confrontation,  a  good,  soimd  h,nve-at-eacli-other,  i»  hartUy 
new  in  tln^  VJnitod  States.  T])cre  must  liave  been  a  Presidejifc  sometime,  even  a 
P»orongh  President,  who  never  denounced  the  iu*ess  and  felt  brotlierly  toward  it, 
hut  his  mnne  does  not  come  to  miiid.  But  there  is  now  a  direct  engagement  be- 
tween j)ress  and  Government — but  not  just  between  press  and  Government — 
talcing  place  in  this  country,  day  in  and  dny  out,  with  increasing  intensity,  that 
does  involve  something  new  and  touches  the  meauing,  nature  and  balance  of  our 
.society.  What  is  new  i.s  that  the  executive  brnncli  of  Government  for  the  first 
time  1ms  been  using  the  courts,  as  an  ally,  a  weapon  and  a  lever  against  the  press 
to  try  to  prevent  it  from  performing  its  duties. 

What  is  also  ouile  imiiorlant  is  that  the  Government  ha.s  been  aWe  to  win  sup- 
port or  acauiesconce  of  a  good  jiart  of  the  public  in  its  totally  determined  crusade 
against  the  press.  At  least  two  tbing.s  have  Itronght  this  about. 

One  is  the  failure  of  the  press,  largely  through  an  overdose  of  tinnd  self- 
consciousness,  to  pj-esent  plainly  a  struggle  in  which  it  finds  il:self  embroiled. 
Most  Old  Jonrnnlists  are  quite  sliy  about  situations  affecting  them — '*slay  out  of 
the  story" — and  hideon.siy  embarrassed  about  sj)eaking  up  for  lliemselve.s  for  fear 
of  ))eiijg  accn.sed  of  conflict  of  interest. 

The  other  is  the  skill  of  the  Government  and  its  spokesmen  in  presentijig  the 
is.sues  they  see  as  imi)ortaut  and  diverting  attention  from  tJie  otiier.s.  As  t/ie 
Govornmont  i)re.sents  the  case,  tlie  issues  are  these : 

The  press  is  often  biased  and  inaccurate  and  therefore  has  lost  its  credibility. 
The  press  resents  criticism  and  consider.*;  itself  innuime  to  it.  Tlie  press  i.s  de- 
manding a  .special  ])ri\-iiege  of  confidentiality  of  sources  that  it  often  denies 
others  ami  that  can  obstruct  justice  and  hamper  the  chosen  re])re.'^cntatives  of  the 
people  in  carrying  out  their  re.sponsibilities.  It's  we  and  they — the  Governmont 
acting  for  the  people  on  one  side  and  tJie  pres.s.  alone,  on  the  other. 

All  of  these  changes  often  are  lumped  together — but  it  is  important  l:o  .separate 
them  aTid  examine  thoni  individually.  Because  one  is  a  matter  of  oi>inion— eredi* 
bilily.  Another  is  a  matter  of  fact — immunity  from  criticism.  And  the  most  im- 
portant— confidentiality — i."3  a  matter  of  law,  the  Constitution  and  the  philosophy 
and  admini.stration  of  government 


So  fill'  ovoii  Ui(»  iiio.si:  Jicid  oC  olliuhil  critics  t:liG  priiilod  pi'os.s  Ii.iVf  jn>t 
su^<^asti!tl  tliMt  tlio  issue  f)L'  jii-oss  crudiliilily  is  oiu;  tlial;  c:ni  ))o  tleloriuiiu«<l  iiy 
court,  verdict,  ndiiiiiii.str:itivc  liat  or  .standiirdijjjitiou. 

(I  Jiict  Vice  President  Agjjcw  only  once  Jind  lie  tJiougJit  Jiiuies  lUwtoi]  w.ms  (ho 
^Innji^'iiig  Editor.  Otliorwise  lie  was  eiitiroly  cliiirmiiig  juid  told  nie  lie  luid  lieou 
covered  by  many  Times  reporters  :iiid  Iiiul  no  coniplaint  against  aiiy  of  tiioui ; 
before  I  cfuild  oi/en  iny  nioiitli  to  say  that  sure  was  not  the  way  it  came  out  when 
he  made  those  speeches,  he  was  ont  ot  the  room.) 

i'ress  credibility  is  a  matter  of  conscience  and  judgment  and  tluM'i;  is  no  point 
ducking  that  reality — the  eonseience  of  the  nienil)ers  of  the  press,  tlie  Judgment 
of  the  public  and  of  history.  I'm  quite  sure  that  even  Mr.  Agnew  would  agree  that 
any  attempt  to  establish  norms  of  credibility  could  only  he  made  Ihrough  the 
destruction  of  any  soiublnuce  of  the  free  press. 

It  could  only  be  u\ade  by  devising  and  iuipos^iug  goveninicntal  ssVai\diu'ds  as  to 
M-liat  is  fair  and  not  fair,  what  is  true  and  not  true,  what  is  nl)j;'cjivo  .-ind  what 
is  not,  wJuit  is  careful  and  what  is  .slipshod.  iMauy  moderii  lea{lers.  from  J^onin  tn 
Marcos  of  tlie  Pinliiipint-s.  have  decided  that  staiulardization  of  credibility  is 
Indeed  a  handy  way  to  get  a  little  peace  and  a" jet  and  nialcos  foi*  a  d(»lightfnl 
simplicity  in  govGrmnent. 

lOveu  in  our  own  society  we  have  this  in  important  part.  We  have  the  phenonu:'- 
non  of  civil  servants  and  politically  apjiointed  officials  telling  television  and 
radio,  two  of  the  mo.st  important  new.s  distributors,  what's  fair  and  what's  not 
fair,  and  using  the  whip  of  lictMising  renewal  to  enforce  conformity  with  Gov- 
ernment news  .standards.  My  own  belief  is  tiiat  this  is  unconstitutional,  and  it  is 
sad  to  see  the  printed  press  being  so  bland  about  the  growing  incursion  into  the 
freedom  of  the  electronic  press  and  never  seeming  to  hear  that  tolling  bell. 

Certainly  television  and  radio  news  broadcasts  are  press  within  the  meaning 
of  the  fii*st  amendment,  but  our  society  has  aeeepted  grievous  pres.su res  on  elee- 
tronic  press  freedom  simply  because  it  cannot  yet  figure  a  way  out  of  tlie  tech- 
nological problem — not  fore.s^en  by  the  writers  of  the  Constitution — that  there 
are  a  limited  number  of  airwaves  and  channels.  Some  day  cable  TV  or  another 
breakthrough  will  vastly  open  up  the  mnuber  of  channels,  but  will  the  freedom 
of  the  electronic  press  be  restored?  History  is  not  full  of  exnniples  of  forfeited 
freedoms  regained. 

But  so  far  nobody  in  Government  ba.s  proposed  legal  standardization  of  tha 
printed  press.  So  whether  or  not  the  press  deserves  credibility  is  a  matter  of 
opinion,  and  the  last  time  I  looked  we  wei-e  still  free  to  have  opinions  about  this. 

Certninly  the  press  is  in  trouble  with  the  public.  I  don't  need  any  polls  to  tell 
me  that;  all  I  need  is  a  watch.  Every  time  I  walk  into  a  party  I  look  at  my 
watch  to  see  how  long  it"  will  be  before  somebody  starts  slamming  the  pre.s.s. 
Average  time  :  2  minutes,  42  seconds. 

But  after  the  guests  ha vg  finished  roughing  np  the  in*ess.  they  go  after  the 
universities,  the  kid.s,  the  military,  the  Mayor,  the  President,  the  Congres.s.  the 
Supreme  Court,  tbe  cliurch.  Even  the  environmentalists  are  getting  tlieir  lumps 
at  parties  these  days. 

That's  the  point.  Tliis  is  the  Teonoclastie  Age.  The  perforiuanee  of  every  single 
institution  in  American  life  is  being  re-examined  as  never  before,  and  although 
it  does  lead  to  a  certain  paranoia  and  althfmgli  too  many  norinally  intelligent 
IKiOple  see  conspiracies  everywhere  and  nobody  seems  to  trust  anybody's  motives 
anymore,  all  told  it's  not  too  bad  an  age  in  which  to  live. 

'  So  the  press,  too,  is  being  examined  more  critically  than  ever  before,  inter- 
nally and  externally.  Ye-^r  yos.  ye.s.  there  is  mu(.']}  to  critici^Jo.  In  n  way.  although 
I  detest  constructive  criticism  as  much  as  the  next  nnin,  the  criticism  is  a  mark 
of  how  much  store  the  pablic  does  set  by  a  free  press.  We  are  expected  to  be 
all-knowing,  all-.s*aying,  infallible,  and  Heaven  help  ns  whei'e  we  are  not. 

Obvion.siy.  I  will  not  def(md  every  story  in  every  paper,  including  TJw  TimcK 
But,  for  the  luoiueut,  T  will  leave  tlie  reoi^Jil  of  our  sins  to  the  i)re.ss  critics.  Tliei'e 
are  plenty  of  them  ;  press  criticism  is  an  industry  second  oiily  to  oil  in  the 
Tjnited  States. 

lUit  neitlier  is  it  a  tin-ie  to  bide  behind  tlie  newspaperman's  cou.«:tant  fear  of 
l»eing  too  defei\>sive.  Most  of  ns  arc  so  long  trained  in  avoiding  conUicts  of  inter- 
est and  even  the  appearance  of  partiality  that  we  have  abandoned  the  credibility 
i.«sne  to  our  oppoents.  Tliere  is  this  to  say:  never  before  in  the  history  of  this 
country  or  any  other  bas  the  press  in  its  t;otality  conveyed  as  niueh  valid  infor- 
mation to  so  many  people,  never  has  there  been  a  corixs  of  .iournalists  as  deter- 
mined to  dig  and  keep  digging. 
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The  nitlior  iilmi.saiil.  paraclux  i«  tlinl:  Uio  uiuiv.  iiniuiriiij;  tlu;  i)ross  ^i^rts  (lu» 
iDOro  it  will  Im  orithjiscLul.  I^'or  oiio  (liiiij;,  Juorti  t.ot's  will  be  slcppi-d  cii  juhI  (hat 
win  .J^ot  luoro  pLM)i)k*  innd.  h'ov  aiiolhiii-,  Uu'  iiioru  thut.  is  v^>v^^j\1^h1  \\w  uh>ih»  will 
Ijo  Hie  ileniiina  for  riirlliei-  I'lToiM:  on  thi'  imrt.  ol'  the  i)ress.  If  y(Hi  want  to  ))e 
Juvi!(I,  ihiii'l  ho.'i  (]eiil.is(;ai](I  il(»M'the/i  ju,*W8|faiiei*tiijni. 

The  issiut  oC  linvss  c.redilulUy  eaii  ho  aiis\vere<l  at  leas(.  in  pari  by  a  (lueslioii. 
'J.'akeaiiy  impDrlaiil.  reality — \'i(?lii{Un.  (•ijrrii])ti{m,  crime.  .i;(jveriinieiil al  aiul  Inisi- 
iiL's.s  eUiies,  race,  feiniui^jn — fUJil  ask  wheJhtM*  wliat.  the  laihlie  really  Uiiuws  camv 
rrniii  the  neci.sions  ot*  ohieiahUan  t:i»  ivveal  if.  <»r  Hie  (hiily  attcuiipts  of  the  press 
to  Ko  hey  (Mid  olIiLaahloiii.  Ask  whether  the  ))Mhlie  lean  is  iii(a-e  from  l{oiiaUl  /ie.i;- 
ler  (jr  any  llr.st-ratii  Wasliinjiton  eorj-esiJondciil',  and  you  faee  tlie  Jcey  issut'  of 
credibility. 

The  Govormiienfs  coiaphiint:  that,  tlio  v>i't^^-^  considers  ilscli:  inmttitie  to  (■ritieisju 
is  a  faintly  ooniieal  issn<?  and  1  hi'lieve  the  Go\'ernnuMit  knows  it.  There  is  no 
oth(;r  in.stit.ntion  in  Amerienn  life  as  deliberately  <ii)en  to  eritiHsni  as  the  preks. 
AVitli  almost  a  niasoehistie  fervor  it  printVeolnmns  of  attacks  upon  it-  elf  by  its 
oi>ponent.s.  Many  of  n.s*  eorrtuit  onr  error.s  in  public  when  we  tind  tliem  and  since 
(Mir  (ixistenee  depLMids  on  belief  in  our  good  faith,  Ui'^  pvos.s  is  hi  constant  con\- 
innnication  with — almost  constant  imr.snit  of — every  group  in  the  emnnninity. 
talk  a  hjt  l)ut  we  sure  do  list,en  a  lot. 

Wlin^:  oMier  h».stitn(ion  in  AiiUirieaii  Hfe  opens  itself  to  eriticisni  as  (iocs  the 
press?  When  was  ti to  last  time  that  a  ji'overmnont:— on  any  level — tiirnoil  over  its 
niin^coj:rai)li  umehines  uad  brieliiig  scssibim  to  its  critics?  When  did  the  Govern- 
ment rrintin;^  Otlice  bssue  n  panjphlet  devoted  to  the  critics*  of  Cov(M  iunent  de- 
partments? When  did  General  Motors  pnt  out  a  jn-ess  release  c.irryiiij:  n  sjiceeh 
by  Ralph  Nader?  Wlieii  did  any  civic  l?ronp,  or  political  organization  left  or 
ripht,  tnrn  over  the  eQUiN'alent  of  its  news  columns  to  its  dotrnctoi*.'.-.  voluntarily? 

Not  only  is  Mr.  Aguew  free  to  eriUci/.e  the  prey's  but  the  press  is  almost  fvaii- 
tienlly  ea/rer  to  record  his. latest  kick  in  the  pants.  But  the  Vice  President  and 
hi.s  eollen^^ue.s  in  Government  are  not  crit'c*?  of  the  press  at  all. 

They  are  critics  of  tliose  stones  or  journals  or  writers  not  entirely  to  tlieir 
taste.  They  make  sweei)inj?  rabble-rousing  cliar^es  and  .seek  to  arouse  not  criti- 
cal examination  but  anger  and  hatred.  UMien  Chiy  AV.'iit.uliead,  the  'Wtiite 
House's  eurrent  antipress  frii^ht-niask,  was  asked  for  ox'an.ples  to  baek  up  bis 
charges  tliat  network-  television  was  guilty  of  passing  on  *  'Mitist  gossip'*  and 
"ideological  plugola,"  he  demnrely  refused  to  get  involved  in  .-pecifies.  He  con- 
.sidercd  it  proifOi'  to  slander  newca.^ters  but  not  to  provide  evidi-nce.  Press  criti- 
cism is  one  thing  i^i^^l  detnagognery  another,  Imt  the  p\dUic  diguUies  the  lat- 
ter by  considering  it  tlic  former. 

T)iere  is  indeed  an  issue  of  crod ibi I it.r.  niiil  it  is  painful  fo  say  that  it  is  really 
an  issue  of  Government  credibility.  We  have  eonity  to  the  point,  sorrowfully, 
whore  we  really  do  e-'Vpeot  our  Govoniuiont  to  tell  the  whole  truth  or  (;v4m 
a  goodly  part  of  it,  whether  it  be  about  My  Lai,  Watergate,  tlie  Paris  peace  (alUs. 
military  overrun,s  or  who  told  Gene;  nil  Lav  ell  e  to  do  wliat.  We  Inive  come  to  tin? 
point  w  lie  re  we  expect,  if  not  outright  fal.stiliood.  tlw-n  at  least  obKcurity.  dcni- 
i.)le-tallc,  cover-up  niid  euphemistic  jargon  from  American  oflicialdom.  We  hav(? 
to  remind  ourselves  Hiat  tliis  time  a  government  braneli  may  l)e  t(illing  the  whole 
truth,  and  how  s'art  that  is. 

This  is  truly  a  serious  matter.  To  nud(!rstaiul  it  fully,  consider  tlie  natnre  of 
new.^.  Tlie  pre.ss  reports,  investigates,  asks  qucstious,  seeks  out  the  oi)inimi  of 
dissidents  on  any  given  issue. 

Put  .1  lai'ge  luirt  of  what  ap})ears  in  the  press  does  come  frtnn  gov(M*muent.  It 
is  t.he  obligation  of  the  i)ress  to  exaniine  what  government  .says,  but  it  is  nl.so 
the  obligation  of  the  pre.ss  to  t.ell  the  public  wimt  the  governuieut  is  saying. 

News  is  like  sausage — a  lot  of  meaty  lugredieiits  go  in  one  end  of  tlu^  uin- 
cJiine  and  come  out  it  is  hoi)ed,  as  a  clean  and  useful  product  jit  tlie  othtu-.  Put 
to  the  extent  that  information  from  the  Goverunient  is  one  of  the  ingredients, 
we  cannot  be  sure  that  what  is  going  into  the  sausage  is  wholesome,  untainted 
and  nnadnlteratetl  and  that  i.s  wljere  neNVspnpor  people  more  and  raore  offtm 
see  the  true  credibili(:y  problem. 

But  wo  can  live  with  governmeni;al  casualne-ss  about  truth  evea  though  wo 
don't  lilce  It.  As  for  critieisui,  even  demagogic,  the  press  is  not  made  of  .snow 
and  will  not  melt  away  if  the  Government  attacks  it,  even  unfairly.  Wo 
can  write  and  print,  and  if  W(?  do  our  .1ob  properly  tlie  press  will  survive; 
Mr.  Agne\v*.s  distaste  for  it 


X(.>r  (Iocs  n  I'ri'o  |)i'(»ss  iiocossnril.v  iIi»i)(mi(I  rm  (nlal  ])iil>lio  jKliiilnMUni.  SniiKM  Iiii(\s 
thi»  pross  is  }iIk»!1(1  oi;  tlu»  i)iil>lic — liUo  lliosi;  Soutlifrii  r('i)ortL»rs  nnd  (Mlilnrs  who 
sjnv  Ww  I'Mcii  issue  IkH'oim*  Miuir  own  ooiniininitios  were  r(»iul,v  to  Uwa)  it  mid 
(•on'(»s,  >n(l<»i>fs  who  foir-iMl  tho,  pijhlic  to  i'c»<-o.irniw  wfiM('  wcjs  ({ilvin.u:  pljicc^  in 
ViiMnnni.  Sonu'tinics  it;  i.s  lM»liiM(l  tlio  pnl)li(',  nnd  Just  nliont:  cvory  day  it;  prliitK 
tliiiit;-s  Unit  jivts  rcadci's  mad.  Always  lias,  always  will. 

It  is  not;  sini])ly  tlio  Adiniiiisl I'nt loii  in  Wasliiii.i;-l(ni  tlint  nst's  donia^;f);,Miory 
ai;ainst  tlic  i)ivss.  TIk?  a  I  tacks  frcia  tlu'  Ict't  and  llii*  so-called  rcvoln!  ifaia  ry 
nioviMiKMit  arc  Mnito  as  cfaistaiit,  Mnit(;  as  distort(Ml,  (pnli^  as  politically  motivated. 
\^  tlicy  can't,  contvol  Ihc  "c.^tabUslmicut-.  i)rcss,"  Ihcy  can  at  least  try  to  dann\iic 
its  i'(»pnlalion. 

(l''or  a  tip;li(ly  orLrnniKcd.  t'avor-tj-adin.i:,  pi'cssurin.y;.  mai<c-a-lnick,  knirc-«' '  .-kiii.i; 
lohUy  I  hat  coiisiders  (ainicss  a  p'xn*  joke,  there  is  in>thlni:  (piitc  as  hiisy  as  (he 
a nl i- Ks I. 'I I dis hi n<.Md;  <'-^lahliNhm('nl'  ol'  (he  left.  Stmfc  thai-  (n(i(e  iirosperoiis  os(ai)- 
lishnient  reali;'.(»s  1''  ily  ihai:  \\u)  easiest  way  to  ^et  attention  a;  d  a  dollar  is  to 
atla<'k  tlu^  i)ress,  Liio  vicioiisiie.ss  of  its  (lolcinlcs  generally  makes  ^Ir.  Aixnew 
and  My.  \Vlille)>r-ad  sound  lik<.'  exc(Mi!iv(;s  ol'  jhe  America])  Xew.sj)aj)er  Pnhli.slicr.s 
Association.  Unlike  ^Ir.  A;;"new  and  ^Ir.  A\'hit(!liead,  the  aidi-Kstahlishineiit  estah- 
lislnnciil:  dei>ends  cadircly  on  iad>!if:  att(»nlion.  Tirnored.  it  sinii)ly  and  (luitc 
astoaishiiii»'Iy  passes  from  consciousness  and  virtually  ceases  to  exist.) 

1  Jut  the  ma  in  lean  nee  ot*  any  kind  ol:  1'r(?cdoui  does  d(»pi-'Md  on  conditions  I'or 
oxcrcisiu;;"  that  freed oni  and  on  roco.unii/Jni;  the  siju^nal.s  that  they  arc  cndantver(Ml. 
U'  the  conditions  l!or  excrcisiii^r  I'reedoni  do  not  oxi.st,  constitutional  .iJi'naraiitces 
hecoine.  a  mock(H-y  f^'  roaUty.  Tn  caso  anyi)ody  inis  any  donhts  ahont  this,  let 
liini  read  the  constitutional  provisiou.s  jj;uaranlectntr  various  J'rccdonis  in  CNaii- 
munist  swtieties.  Thoy  road  .just  lino. 

Freedom  ot!  the  ])ress  deiK»jids  on  a  rea.sonalOe  dc.£rrno  of:  acco.'^-s  to  iiil'onnatioii 
and  on  confidentiality  ot'  news  S(nn'ces,  and  tlicy  .u'o  together.  AVithout  thoni  you 
have  only  fveedoni  to  print  speeches  and  handouts  and  that's  not  a  ilreedoiu  wort  li 
talkiiij^  al)oiit. 

T5oili  access  and  confidentiality  arc  now  hein.ii*  thrnatnued,  and  that  is  the  hasic 
issue  as  newspaper  men  and  newspaperwomen  s(»e  it.  It,  is  not  an  issue  simply 
between  Government  and  tlie  press.  Jt  i.s  also  an  issiiG  between  the  Govermucnt 
arid  tile  indjHc.  TJie  (pies t ion  to  bo  detenu iiied  is  whether  the  i)ress  can  rune t ion 
in  its  rcfleT.'a^'a  conveyor  ol;  meaningful  int'orniatiou  to  t.iio  public. 

Access  ijj5 d>.einl?'  threatened  l)y  an  obsessivencss  in  Govcriuncnt  about  sec-rccy 
to  II  de^'rec  unknown  in  our  history.  And  access  i.s  also  l)ei7ig  tJiroa toned  by  a 
s(?ri es.vbr  court  decisions  tendiiij?  to  destroy  a  I'Opor tor's  ability  to  keep  coididon- 
tlal.  bis  conhdcntial  sources  and  confidential  information.  As  tho  i-esnlt  ot:  llio 
Caldwell  decision  in  the  Supremo  Court,  four  ncwsmon  already  have  ;?one  to  jnil 
on  tlie  confidentiality  issue;  others  face  that  prospect  and  there  is  serious  cjues- 
tiou  as  to  wbelhcv  (.ho  i^rcss  will  be  able  to  function  as  \t  has  \\\  tho  past,  not 
simjily  ill  the  investiJLi;"ation  ot  wroiijLjdoing  but  in  inquiry  into  Government  process, 

Obviously,  the  concern  is  not  abcait  access  to  what  the .Govornniont  wants  to 
toll  tho  public.  No  pvoblcm  about  that — the  press  not  only  lias  access  to  that 
but  the  Government  has  instant,  nationwide  access  to  the  public  to  lot  its  position 
be  known.  AAOuit  this  is  nil  about  is  information  tho  Govenimcnfc  ^'ouhl  i)refor 
not  tn  become  public  at  a  particular  mo  in  cut — or  at  all — for  a  variety  oC  reasons. 
The  Government  may  believe  the  information  uiiglit  damage  its  negotiations  at 
n  given  point  Or  it  may  be  that  the  Government:  siuii)ly  feels  that  information 
would  put  it  in  a  had  light  and  Goverinnonts  are  not  keen  on  showing  themselves 
in  bad  lights. 

There  arc  often  real  confiicts  involved  and  Governmental  interests  arc  not 
alway.s  merely  sclf-protcctivo.  Few  i)ooiile  would  disi)iite  the  right  of  a  Govern- 
uient  to  try  as  best  it  can  to  Iceop  certain  things  see  ret — military  movements, 
ongoing  intelligence  operations  ijt  the  field  and  .some  of  the  confidences  of  other 
Governments,  for  instance. 

"But.  the  meaning. oC  the  first  amendment  is  that  Government  .indgments — 
including  judgments  about  v»'hat  should  be  made  public — can  be  eontesl:ed  by 
the  exerci.se  ol!  a  free  press.  So  we.  get  down  to  tho.se  most  ditficnlt  but  most 
importunt  elements  in  society — attitude  and  .iudginent — attitude  and  judgment 
of  Government,  of  the  press,  of  the  public. 

.  The  assumption  ot!  most  Americans  would  be  tliat  it  is  tlie  obligation  of 
Governmont  to  Iceep  as  few  things  secret  as  po.ssible  and  for  as  short,  a  length 
of!  time.  Then  honest  people  might  argue  about  whether  this  piece  of  information 
or  that  should  have  been  published — in  living  rooms,  not  courtrooms. 


All  odltor  is  ui'ivn  asked,  "Hut,  who  (^IcoUiU  you  iu  docidu  tliiU  y<air  judiinuMit 
is  brlU'i'  IliMii  tluit'  nj;  tlio  Simtl'I;} J".v  ui;  {itiswLM-  liiat,  sjMMiK'd  so  simiHo 

when  llui  CuiiKtiLidloii  was  wi'iltcii  now  scums  riiHici'  dillicidt.  i'ov  iiiiiuy  iu'«>i^>h» 
ii)  swiiUow, 

TUi.'  suiiic  CoMsnujUoii  thai:  '\'.lvi'.i{;({"  (iuj  iTi'sidcul.  y:avo  Ihu  iiruss  (hu  right. 
((J  I'.vaiiiimi  his  iiirUous  and  cnniest.  lus  judi^auMUs  and  tho.^u  td."  ids  sorvaiils.  I 
hi'licvL'  uls(j  Uial  tho  u(aist.ii iiU(aial  rights  alsit  iuiiuKscd  an  (;(hical  ohligatiiai 
Uio  piH.»ss  la  iisi;  tliL'  riglit;  deciuiUy  and  in  lUa  puhliu  iiitei'tist  hul.  il:  vcM-y  carel'uily 
and  laii'imsefully  did  n(»(.  soL  st.aiidavds  Cor  I'iUier  drci'M('y  or  public  inlrro.st. 

My  (:ollrajA»u-s  and  I  odit  the  news  eoliuiuis  ut'  Xcic  Yhrk  Thtiv.s  and  wo 
havt»  (Uu*  ideas  aiaaU,  what,  the  standards  ot!  Tlie  Times;  ,sUoidd  be.  lint  I  wtjuhl 
uol  want  to  iuiiiose  tliose  .standards  tai  "^I'lJe  (ivrkvU  n'  lUtrh,  Tlu',  sln»nj;(h  t>f  the 
Anieriean  press  is  in  its  diversity  and  not  its  cvuifonnUy,  Stvimhu'ds  will  he 
in  (lisputo  hut  tile  I'aut  Unit  t!iey  are  in  dis}mte  shoidd  reint'urce  tlie  imperlanee. 
u{.  tlie  L'onstitiilivnial  rijxlit  rather  than  ser\"e  to  witlier  it. 

In  any  easv>,  tiiat  is  not  Hie  heart  issue,  instead  of  keepini^  as. little  K-eret  Tor 
as  short  a  tinu>  as  i>ossil>k\  our  recent  Governments  iiavo  adopUnl  an  aUitnde  oC 
l;eei)ing  as  nuieh  as  i)os^5i!)ie  secret  ior  as  lonj;  as  i)OJ-:si\>le.  It  is  not  Just,  seereey 
tliai;  is  11)0  isu(?  fad:  Uio  attitude  toward  it,  h^eureey  lias  \>eeonu?  sonieUiiajJi;  nt>t  to 
be  avoided  whenever  iiossil)le  b\it  '  )  ho  imposed  wlienevoi*  i)OssiV)ie — and  tliat 
strikes  itie  as  a  violation  ol!  the  trust  uniiosed  in  Clovernment  by  tla*  people. 

'J'ho  .simplest  way  to  Keep  tilings  .secret  is  to  nnirk  tlnan  sGtjriit  ami  then  lock 
them  away  and  inipose  punishment  upon  any  \vho  r(?Yeal  them  to  tbe  ind)lic.  '.riiere 
ari?  thou.sands  o)!  people  in  all  l)rancli('s  ol  Oovoni nitwit  imthori^jod  to  look  wlmt- 
ever  thoy  wish  away  Irom  the  pidjlie  and  millions  ot  documents  lie  hidden,  some 
ot  tliem  dccade.s  old. 

The  Fuss  about  tlie  l*eMtagon  l*ai;or.s  tlieoroti(rally  in.s'])ired  tlu?  Government  to 
take  a  new  and  more  IcniiMit  look'  at  its  clas.-'irication  .system.  11  may  be  new.  Ind; 
the  leniency  is  hard  to  discern.  An  important  part  oT  post>'^^*orld  AVai*  U  history 
is  still  locked  ap,  even  tliongli  the  particip:<*ds  ni.'iy  be  dead  or  out  oF  pow(»r. 
Keeping  thoni  hidden  .servos  only  the  convenience  or  pre.sii.'rc*  of  g'ovoriinuMits  in 
general. 

Slili  locked  uv  and  deniod  to  the  pres.s  aiul  public  are  document.s  having  to  do 
with  llie  K(n*eaii  war,  the  l^ay  or  IMg.s,  what  Klu'a.slichev  told  Kennedy  at  \'ienna. 
8tate  Department  as.ses.sinont.s  of  a  .speech  by  Khruh-hcJiov  on  .\v:u-s  of  national 
liluTation  and  its  bearing  on  American  policy,  and  tlionsands  of  other  important 
documcntSi. 

The  whole  clas.*^incation  policy  is  designed  at  ]o/i.st  a.s  nnicli  to  kocp  information 
from  the  American  pid>Iic  as  froju  potential  entMnics  and  thi.s  Im.s  heen  acknow- 
ledged by  many  Gcvcrnnicnt  oflicials,  past  and  pre.scnt.  Arthur  Schkssingcr  in  a 
n;(*(Mit  speech  said  that  tiie  '\seoi*ocy  .sy.stein  inis  boeonu^  nnich  le.ss  a  means  by 
wliifli  Govern niejit  j)rotect.s  juitional  security  than  a  nican.s  by  whieb  Govermncnt 
safeguards  its  reputation,  dissembles  its  purpo.ses,  buries  its  mi.stakes.  amnipu- 
lat(».s  its  citixen.s.  mnxiniixe.s  it.s  po\ver  and  corrupts  it.self.'*  And  all  thi.s  js  done 
not  by  Congression.al  or  public  decision  hut  simply  by  administrative  Hat. 

Most  Amcricaji^',  I  a.ssinuo.  woidd  agree  that  it  i.s  wrong  and  daiigeron.s  for 
our  Oovor/i/ncn/s  to  cojjceal  .'.fstoric  information,  although  recent  Governments — 
not  just  Mv.  Nixon's — have  been  doing  exactly  tliat.  That's  the  easy  part  to 
agree  with. 

J-Jnfc  what  about  ongoing  matters,  really  current  niatt(M\s?  Are  wo  to  say  that 
it's  O.K.  to  tell  Ajuoricans  what  happened  lo  years  ago  that  might  have  led  to 
a  [)rolongGd  war  but  not  exactly  wJiy  the  w/ir  wa.s  prolonged  after  "pejiee  at 
hand"?  Aly.sclf,  T  would  a  lot  rather  know  what  may  affect  the  country  today  and 
tomorrow  than  what  was  siguincant  yesterday  and  last  year. 

Here.  too.  an  oh.sessivciie.s.s  about  .secrecy  ha.s  built  up  tlirough  .several  recent 
Administrations.  It  has  become  a  way  of  life,  an  end  in  itself,  a  virtue.  And  like 
all  obses.sions.  it  sometimes  so  .seizes  its  victims  that  they  do  Tiot  even  Know  thoy 
are  suffering  from  it. 

The  Pentagon  Papers.  TVtove  than  anything  el.sc.  thoy  showed  how  deeply  fi?ecrocy 
had  I)ecome  a  i>atteru  of  living  in  our  Govortuneut,  simjdy  acc(*i)ted  .-ks  an  a.ssnmp- 
tion  as  .'^o  many  other  assumptions  were  accoi)tod. 

The  Paper^i;  show  clearly  that  one  Adtundstration  after  another  carried  itself 
and  the  country  into  n  constantly  escalating  series  of  wars:  a  political  war 
against  the  Geneva  accords  of  1054.  a  couutorinsurgoucy  war,  a  hnul  war.  an  air 
war.  a  mass  land  war,  the  grcatost- bombing  war  in  lii.story.  And  the  Pentagon 
I'aiicvs  show  that  each  step  was  taken  because  the  G<-verunient  knew  the  preced- 
ing step  had  failed.  Yot  the.  pMblic  never  knew  that  each  .step  bad  failed. 
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V,\i{.  Uio  rai)er.s  show  no  liulicntUm  \\t  nil  tliat  tlio  various  (iovdriiURMit.s  of  tlio 
IJnlt'Cfl  yint'L'S  vycr  ovlmi  stM-ionsly  coiisukM'od  telling  the  pulilie  tlu?  I'lill  truth, 
not  even  ;t»s  {in  nciulonile  nnitter.  U'  the  Cjovbrn!ne!it»s  of  the.  (hi.v  had  heen  jnor(» 
open,  is  it  not  at  h»ast  eonee\val)lo  VhaV.  history  mij-sht  hiivi^  elnuii^'oO,  that  loihlie 
attitudes,  Tears  niul  desires  might  have  legitimately  been  taken  into  aeconnt  and 
polley  therefore  modified? 

Whatever  truth  t/ie  pnljUc  came  io  Umnv  nhout  .w  m  eanie  largely  from 
t'he  press.  Jiut  Ihese  pieces  of  in  to  rum  11  on  and  lusig.us  provided  l)y  the  press  were 
iionstnwtly  being  nttaeUed  and  denied  i>y  CJovc»rument — t'ulisi(\eation  added  to 
soereey. 

We  have  now  a  Government  that  did  not  invent  soercey  as  a  way  of  life  hut  has 
happily  adopted  and  J)uilt  upon  it.  It  wa.s  the  first  OoveiMunent  to  ]m])os(?  jiriiM- 
r(»sij';iiut  upon  the  press  and  although  it  faiU.Ml  in  th(»  end  to  sup]M'ess  the  I'apers. 
it  (NStaldished  a  pree(?de,ut  witli  which  we  will  live  in  danger  forever.  It  seems 
1«»  be  arguing,  in  the  .Nff.'(hcrf/-]\  ita.'io  case,  that  the  Ciovernnieut  owns  int'ornnil imi 
a.nd  that  d is tri hating  it  against  Governmoul;  wislies  ean  be  a  crime. 

it  has  used  the  power  of  snitpoena  to  try  to  force  newspapei'uien  to  reveal 
their  sources  of  confidenlial  in  format  ion.  au  attempt  to  danmge  the  pn»ss 
by  malsing  it  serve  as  an  investigative  arm  of  GovornnuMit.  Tt  has  wrapped 
ni)  tlie  entire  dii))oimitic  process  in  executive  privilege  more  (ightly  tlniu 
fore  I)y  making  a  3*residential  a.ssist:ant  rather  than  the  Seci'otary  of  8tat<' 
n»s]n>nsil))e.  thus  cutting  olT  Congressional  inquiries.  Secretaries  of  HVate.  ViUo 
Presidential  assistants,  can  testify  *»nly  with  Pi-esidential  approval.  I.iut  tradi- 
tion and  budgetary  dependen(^^•  mak(;  Oaltinet  JiJecrotaries  nioj-o  inclined  to 
want  to  s1k)W  up.  And  wh(»n  Mr.  lingers  do(»s  appear,  Congrcssnnni  nuist  always 
w(nHlor  whether  they  couldn't  have  learned  a  lot  more  from  direct  examiuMdon 
of  I>r.  Kissinger. 

At  the  very  least",  t.he  price  of  GoveriuiKMit  secrecy  in  some  matters  should 
lie  eredilu'lity  and  openness  in  nujst.  The  Govei-nnieut  lias  not  paid  the  price. 
Thi)  .aihlic  was  mislead  abf»nt  onr  attitud(?  towai-d  JiuJia — lUft  the  anonuneed 
lunitrality  but  the  private  tilt.  1-ho  pnidic  still  do(»s  no!;  lvm)w  Wio  full  story 
.Mbcad".  the  La  voile  case  ami  how  high  it  roacli(»d.  and  rarely  in  American  history 
lujs  an  Adniiuistratioii  so  completely  t  urned  off  in  forum  tion  and  coldly  (h^clined 
a  sense  of  accountability  on  an  issue  of  peace  or  war  as  in  t.he  days  between 
"peace  at  hand''  and  the  renewed  lK)mbiug  of  nnnt>i.  Peace  was  achieved.  i»ut 
the  Administration  has  tried  with  some  efi*ecti\'eness  to  i)revoiit  the  public  from 
iinding  out  whoMier  it  realty  could  have  l>een  achieved  at:  least  a  few  months 
earlier. 

Now  diplomats  dearly  love  secrecy.  I  covered  foreign  affairs  and  dlplomney 
for  IS  yearjsi  and  I  really  do  not  believe  a  great  deal  was  sorved  by  secrecy. 
I  do  believe  inost  was  gained  by  exposure,  even  ,thougli  there'  may  luive  been 
momentary  embarrassnu?nts.  Foreign  policy  is  a'  matter  of  H\'es  ami  death. 
Tt  should  be  understood  by  the  people.  Tn  order  to  understand  it  and  nuike 
judgments,  the  public  must,  niulerstaud  not  only  tlie  end  results  l)ut  as  much 
as  possible  of  the  negotiation  process — the  options  open  and  the  reason  why 
Sjoine  were  taken  and  others  foreclosed. 

There  is  710  gi-oat  hope  t])at  obsessive  Government  secrecy  will  suddenly 
diminish.  The  public  considers  war  too  important  for  generals  hut  it  has  not 
y(»t  gi-asped  the  idea  that  diplomacy  may  really  be  too  important  to  he  left  .so 
oonniletely  witliin  the  power  ot  diplomats  or  even  tlie  President  to  detei-niine 
what  .should  be  luiowu  and  not  known.  Tt  has  not  come  to  grii)s  with  the  whole 
(piestion  of  acconutabilit:y  for  diplomacy  and  fiireign  policy. 

Tt.  ^s  precisely  hecauso  of  the  secrecy  mania,  precisely  hecvMse  so  much  is  hid- 
den or  o?jscured>  that  the  press  nuist.  he  even  more  detormiiied  t,han  ever. 

T  do  not  believe  every  scrap  of  foreign-policy  information  must  he  pj-inted.- 
T  do  believe  t1i.at  it  is  the  ohTigation  of  the  press  to  inquire  as  deeply  and  broadly 
as  pi).«;sible,  to  print  v.'hat  it  con.sidei's  relevant  information,  to  give  the  citixen- 
TV  a  clear  idea  of  what  Is  taUing  place. 

That  is  why  the  whole  question  of  confidential it;y  of  news  sources,  always 
fnnd.'unentar  to  a  free  pi-ess.  becomes  even  more  important.  Tf  a  .Govei-nuiont 
op(M-aV(»s  in  an  atmosphere  of  secrecy.  ])ertinent  infornmt;ion  must  come  from 
those  willing  to  risk  the  Governnumt's  wrath. 

The  greater  the  secrecy,  the  greater  the  I'i.sk  and  the  greater  the  importance 
of  the  confidential  source.  This  is  quite  different  from  the  authorized,  anony- 
mous, highly  placed  source  Government  or  officials  use  when  they  want  informa- 
tion leaked  without  attribution, 
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Tlie  iialiii't*  of  t:lic  sources  (lopoiuls  on  Mic  naiuro  ol!  tlio  story,  ol!  course*.  On 
a  ijolicti  s-tory  it  can  be  n  patrol  nun  i  or  a  detoetive  who  t;olls  the  reporter  some- 
t.hiiit?  bu(ran.se  J)e  is  inad  at  Jjis  siiporiors  or  Jje  tJjiiiks  (lie  fnihlie  is  l)eiii^'  had 
'riiere  are  eonluleiitial  sourees  in  the  military.  olIiecM'.s  who  are  not  eonvineed 
1)1!  Vlie  total  ^Yi^50onl,  let  us  say,  of  the  Joint  Chiel's,  There  ure  eonlidential  s>onriM.»s 
in  Wall  Street,  in  yporl.s.  In  the  JJlaek  I'unther.s,  iii  /Jje  theater,  in  the  press,  in 
political  i)artie.s — jnst  about  e\'ery where  of  (liph)niacy.  Often  tliey  are  tlissitlents 
in  the  sense  tliat  they  disagree  with  a  i)oIiey  or  an  order  to  keep  it  secret.  JOven 
a  three-star  geaoraJ  or  a  career  ainhJissador  can  he  a  dissidcJit  at  one  time  or 
another. 

Coutldential  sources  share  some  things  in  eonnnon.  They  do  not  wisli  to  be 
ideutilled  either  uut  of  I'ear  of  legal  or  administrative  punishment  or  public  op- 
probrium. And  they  trust  tlie  reporter  to  Keep  their  identity  secret  and  keoij  eon- 
lidential  certain  information  that  might  be  used  to  track  his  sources,  or  tliey 
iiavc  until  now. 

The  conlidcutiality  of  new  sources  is  regarded  by  every  newspaperman  as 
an  absolutely  indispensable  tool  in  getting  news  that  goes  beyond  Government 
liandonts.  And  until  receJitly  it  was  taken  for  grafted  that  tha  reporter  coidd 
guarautee  confidentiality.  Now  he  can  do  so  only  if  he  i)romises  himself  and  Iiis 
sources  as  a  matter  of  journalistic  othi'es  tliat  he  will  go  to  Jail  rather  than 
destroy  the  confidentiality  that  i«  vital  to  the  free  press.  Most  reportor.s  and 
editors  believe  they. are  wiUing  to  go  to  jail  if  need  be. 

8om(j  have  gone  to  jail  and  others  amy — for  n.'t'nsal  to  identify  sourc^es  or 
revevvl  infovnvatiou  given  in  conhdenee.  l»ut  iierliaps  our  sociv'ty  is  jislfing  (uo 
nnich,'not:  simply  of  the  reporter  an.-  editor  ))Ut  of  the  dissidv'ut — whether  in 
the  l'oIic(?  Dei>artment  or  Stato  DopartnuMit.  AVe  now  ask  tiie  dissident  to  tn.st 
the  jiewspaj)erjnan  to  defy  the  conrt.s  ajid  go  to  jail  ratiier  tlian  to  break  faith. 

There  are  at  least  two  cases  wlK*re  news  r»rganiy.ations  have  decided  tf»  dru)) 
a  story  liceaiise  Ihoy  f(^lt  they  could  no  longer  guarantee  conlidentiality  of  source 
ov  eon/identijil  inforunition.  Sojin*  j'C] .sorters — foj'tnnately,  jn.st  a  few — will  not 
ask  certain  (lue.stitais  or  \\\\t  themselves  in  siv.mitions  where  they  think  they 
uiay  come  under  tlirect.  court  pressiire  t:o  i-oveal  sources  or  inl'ornnition  and  there 
are  rej)orters  who  are  destroying  iiles  and  notes  and  tapes  important  to  future 
research. 

l:5ut  genernlly  speaking,  reporters  and  editors  seem  to  he  pi'oeeeding  as  usual, 
having  taken  the  decision  to  iiglit  in  the  courts  if  accessary  and  to  go  to  jail 
if  necessary.  Nobody  can  say  whnt  will  happen  if  the  arrest  of  uewsiiapernien 
for  protecting  conlidentiality  oeeomes  an  aeceiited  part  of  the  Amerieau  scene. 
I'Nair  cases  are  bad  enough,  i'orty  oj*  n  hundred,  if  the  Iegj.slators  and  the  public 
permit  the  courts  to  got  away  with  it,  could  entirely  change  the  nature  of 
rejiortiug  in  this  country. 

But  even  if  every  rcjiorter  in  the  country  were  williiig  to  go  to  jaii,  it  would 
not  solve  the  couricleutiaUty  problem.  Th.ere  is  the  impact  on  the  sources  to  bo 
considered.  Sonie.  sources  who  normally  would  have  given  important  inforuiation 
to  the  press  have  changed  their  minds.  They  would  in  t)ie  past  Inive  been  will- 
ing to  accept  the  reiiorter's  word  of  honor.  They  are  considerably  less  willing 
to' do  so  now  that  tlioy  know  that  the  price  of  that  word  of  honor  nuiy  be  an 
iudeternunato  jail  sentence  for  the  uewspapennnn. 

We  will  never  know  wluit  this  loss  of  confidentiality  of  sources  will  cost 
because  we  will  never  know  what  we  might  have  known.  Tt  seems  entirely 
plain  that  the  destruction  of  eonfideutiality  of  news  soui-ees  will  liave  au  iiniia cl- 
ou how  nnieli  the  public  knows  about  every  a.<<pect  of  public  aff.^irs.  There  will 
sinu)ly  be  fewtn*  and  fewer  peoi)le  in  Government  and  out  of  Government  willing 
to  take  the  ri.sk  that  the  press  will  he  able  to  protect  tJiem.  Tt  will  not,  all 
UapY\eu  Vmwovvow  Unt  \\.  \;\\\  Uftpp(u\  5\^>  If^ug'  ;\s  tU\B  cm\utvy  is  ve.u<\y  to  ^^t\y 
that  the  i)rlce  of  dissidenee  is  exposure. 

Tu  tlH»ory.  a  re])orter  can  duly  be  subpoenaed  where  there  is  an  inquiry  involv- 
ing some  crime  that  has  taken  place— and  wouldn't  that  prott^ct  most  sources 
since  most  stories  have  nothing  to  do  with  crimes? 

AYhen  a  Government  wants  to  find  out  the  identity  oi*  a  source,  partienlarly  a 
source  within  the  bureaucracy,  it  can  becouie  wondei-fully  imaginntive  in  tlie 
use  ol:  Federal  attorneys,  gvaud  ;iiiries  and  iudietments.  Our  GovornnuMit  has 
nf)t  )nid  a  great  deal  of  expericnce'with  this,  since  the  OahlwcU  case  is  relatively 
new.  but  it  has  shown  itself  a  quick  student,  a.s  grand-jury  .subpoenas  in  the 
Pentagon  Papers  case  have  .sliown. 

The  issue  has  spread. far  beyond  the  Federal  level.  Judges  aiul  local  di.«itrict 
attorneys  all  over  the  country  have  taken  the  Cuhhcell  ease  as  a  kind  of 
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Inmtiniy:  license  i:o  go  nfter  I'oportors  on  a  wide  vnriot.v  ol;  cnscs,  all  of  tlirm 
Jj;M'in;Lr  uotliUr^  i\t  nil  to  do  with  jialioniil  Huciivity.  Tlie  pot  on  Hal  inipacl  on 
vh'hially  every  kind  ol:.  .serion«  reporling  is  a  niglilniav(i  I'ov  Jouniali.sts 
e\'ury\vluMe. 

T)h»  K(»porl:s  Coninu^tce  f.ov  Freedom  of  the  Press  already  has  listed  IJ)  eases 
Mini,  i(;  eonsid(5r.s  tempts  by  the  courts  to  rufpiirc  news  repoi'Icrs  to  diseU»s(» 
tlie  soiiree  or  eoiitent:  ol:  oonlUlential  or  other  nnpnlilished  inrnnnat ion.  'J.Mie  list; 
also  inehulL'S  thre(5  a<;tenipts  to  get;  thla  kind  of:  inlVnanation  from  rt'porters 
by  t:he  nse  ol:  lejjrislatJve  or  exeentive  s!d)poenas  and  seven  at:t:enii)ls  by  the  courts 
f:o  enjoin  report:! ny  ol:  pnblio  i)roeeedings. 

Aj:t;er  the  Ko))orl:ers  ComniiMee  complied  i^s  lisf,  tUo.  Oovernnient:  ost:if>Iis!n?d  a 
new  eat:o;xoi'y  ol;  l(%*il  action  aj^ain.sl:  the  press,  one  tliaf:  most:  newspaixivniiMi  had 
never  ronlly  thouj^iit  any  Aaniinisl:rat:ion  would  try  to  j^et  away  with,  1-hat:  was 
l:he  arrest —  complete  wilh  haiKlenfi's — of  a  newspaperman  for  pMysica/iy  Jioldini;- 
doenjuents  laNen  from  the  Govern  meat. 

On  Jan.  ai,  Leslie  11,  AVhitlea  Jr..  a  reporter  who  works  wi(:li  .T'aeU  And(M'son, 
was  lielpin^^  an  A nieriean  Indian  load  documents  I'n  a  ear,  (loennien(s  tUt\t  had 
been  taken  from  the  Bnreaii  oC  Indian  Affairs  b\it  which  were  bcinj^  retnrnod 
f:o  the  Bureau.  He  was  arrested  and  charged  not  with  stealing  the  documents, 
bnt  with  vceeiving  and  possessing  tiipni. 

The  plain  fact  is  that  there  is  not  a  good  new.spapcrman  f'^  the  country  who  at 
one  time  or  another  had  not  in  liLs  po.ssession  docnnientati.).:i  from  Government 
files.  Sometimes  it  is  given  to  liiin  by  dissidents,  sometiuies  by  oHicials  wlio  want 
to  leak  a  story.  If  the  Whit  ten  cfiHC  becomes  a  precedent,  they  will  iiave  to  bnild 
new  jails  for  the  press,  and  any  reporter  who  doesn't  want  to  occupy  a  cell  will 
have  to  run  like  mad  from  almost  anybody  in  Government  who  wnnts  lo  ^jive 
him  documentation  for  a  story. 

If  conlidentiality  of  news  sonrces  is  r-eally  destroyed,  it  v-ill  nu'an  that  tlu' 
press  will  be  viftrinlly  doniiuntod  by  the  official  version  at:  what  is  lakin;^  j)lace 
in  American  society  wherever  it  tonches  upoii  Government  and  that  means  .1\ist 
nhont  everywhere— in  the  bureaucracy,  the  military,  the  jndiciary,  the  jiolice. 
the  expenditure  of  fnnds,  and  on  all  levels  of  government. 

.  Oflieialdoni  will  be  able  to  present  its  version,  as  always.  Its  acccs.'^  to  the  i)i'oss 
will  be  nnafPccted.  Rnt  elbowed  out  entirely  will  be  those  who  need  access  most- — 
people  with  something  to  reveal  bnt  not  powerful  enonght  to  veveal  it  with^ their 
name-tags  on  it 

The  issue  of  press  confidentiality  is  apiiroaching  a  crisis  x)oint  The  solution 
rests  first  in  the  public's  understanding  of  its  own  involvement — that  when  im- 
portant information  is  witldicid  or  made  inaccessible,  it  is  being  withheld  not 
only  from  the  prcs.s.  bnt  from  the  i)e()ple  who  road  it  .see  it  or  listen  to  it.  AVith 
public  understanding,  and  only  w'itli  public  nnders  tan  ding,  the  essential  second 
stop  can  bo  taken— state  and  FL»deraI  laws  to  protect  the  newspaperman  from 
court  orders  t:o  reveal  his  sonrces. 

This  is  not  a  matter  of  special  privilege  for  newspapermen  but  for  the  VlrM. 
Amendnieiit  Yon  can't  tell  a  carpenter  lie  is  free  to  practice  his  trade  as  long 
as  he  uses  no  tools.  Yon  can't  tell  a  newspaperman  that  he  has  a  free  press  as 
long  as  he  does  not  use  his  tools  and  among  them  the  essential  tool  is  confident  1- 
ali ty  of  sonrces. 

An  editor  in  Boston,  not  overly  given  to  drama,  gave  mo  a  Innnpcr  sticker  that 
snnnned  np  in  four  words  jnst  how  important  some  of  ns  think  this:  "Save  the 
First  Amendment"  If!  had  a  car,  I  would  .stick  it  on. 

(Reprinted  wit.b  pcnni.ssion  of  copyright  owner,  71  ic  New  Yorh  ^'imcs  ]\Iiiga- 
zine,  and  A.  i\r.  Rosenthal.  All  rights  reserved.) 


.1  [From  the  Wnll  Street  Jouniuh  FcO).  2S,  1073] 

Thtxktng  Tjiixgs  Ovru 
(By  Vermont  Roystsr) 
numous  suiian 

Wien  a  heretic — or  maybe  agnostic  is  a  better  word — arises  in  tlie  congrega- 
tion the  most  he  can  hope  for  ir-'.  charity.  So  I  hope  t:he  good  nature  of  my  peers 
\^■ill  inclinc  tliem  to  some  degree  of  indulgence  toAvard  human  frailty. 
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In  i:/us  cas'C  my  peers  jire  lho;;o  .loiiriialistic  C()lU'jimu.».s  >\'Iio  clamor  for  special 
laws  1l>  sliioUl  roporlers  I'roni  IitnMiiir  (;o  testij'y  in  court  about  (lu)  sources  ol*  f  Jioir 
inforinafion,  and  Micir  iianie  i.s  logioii.  They  iuchide  (.ho  oiIiccr.s  ol'  tJic  Auierioaii 
.SoL'i'e(:y  of  Xcwspajjer  Kditor.s.  ol'  the  Ainbricnu  Newspaper  I'ublisliers'  Associa- 
tion. tJie  iHlitors  ()];  great  ueWspa])ers  aiul  a  louf?  list  of  Uisl iugiiished  couinieii- 
tators  in  fhe  new?rpai)ei'.s  and  on  radio  and  felevision. 

Tile  I'raiity  i.s  (hat  havin^^  spent  a  lifetime  in  Mic  i)ress,  and  beiui?  devoted 
to  it:s  eansi»,*  I  fiud  myself  l)eset  l.iy  doubts  jis  lo  the  wisdom  of  these  clainis  to 
special  privilejjc  from  the  obli^jfatioiis  t;hat  rest  on  other  citizens. 

T)ds  is  not  to  deny  tln^  provocalions.  llavin;^'  nuiintahu»d  the  Republic  for 
some  200  years,  and  the  freedom  of  the  press,  witlioiit  tlic  issue  every  arising, 
wo  have  recently  seen  nw^ch  harassment  of  reportovs  by  i)rosecutors,  grand  juries 
and  judges  (o  no  visii>lc  purpose  other  than  to  do  disccmrage  them  from  looking 
into  dark  corners.  Some  newsmen  have  been  clapped  into  jail  by  irritated 
judges.  MoHt  of  it  has  been  no  more  than  badgering,  and  as  such  has  contributed 
uotiiing  to  the  pabHc  polity. 

Against  this  sort  of  thing  tluM-e  should  1)0  a  protest,  not  only  from  the  press 
but  from  the  public.  The  doubts  arise  only  as  to  tlie  remedy  i)ro])Osed.  And 
tJie.sc  .suggest  at  least  some  cautions  if  Congress  is  going  to  try  to  erect  a  h»gis- 
lative  shield  around  newsmen. 

Caution  nnnil)er  one  :  Whom  will  the  law  apjily  to? 

Fi'oedom  of  the  pre.ss.  as  eubodied  in  nur  fii-st  amendment,  belongs  to  every- 
body; not  just  to  rci)orters  for  the  Wall  Street  Journal  or  the  Nav  York.  Tunes. 
It  i.s  simply  a  si>ecial  cnse  of  the  gencraliml  freedom  of  s])eecli.  ])rotected  by 
the  .same  aiiieiulmeut,  wliiclj  l)elongs  to  every  eitizen.  Thus  the  freedom  of  the 
]>ress  belongs  to  anybody  with  a  niimeograph  niaehine  or  access  to  a  press,  or 
even  a  writer  of  letters,  for  that  matter.  There  is  no  licensing  of  newsmen; 
anybody  who  says  he  is  one,  is  one. 

t^o  if  this  proposed  law  creates  a  blanket  shield  to  pernut  any  newsman  to 
decline  to  testify  before  grand  juries  or  in  courts,  then  anyone — even  a  mondier 
of  the  IVfafia — could  liide  behind  it.  The  possibilities  of  abuse  from  such  a  blanlcet 
privilege  should  be  obvious. 

But  if  the  law  tries  to  escape  this  dileunnn  by  defining  who  is  a  bonn-tide  news- 
uian  anrl  so  en ti tied  to  the  protection  of  tlie  shield,  tlien  the  government  is  decid- 
ing \yh';j  is  a  nowsumn  and"  who  isn't.  The  result  of  this,  if  it  were  held  Cou- 
.c:titntiou,nl  at  all.  wotdd  bo  to  narrow,  not  eidarge,  the  freedom  of  the  press. 
It  would  be  tantauiouut  to  governmeut  li  eon  sing  of  reporters,  which  I  presujue 
the  Anierican  Society  of  Newspaper  Editors  would  fiud  as  abliorront  as  I  do. 

Caution  Dumber  two:  If  the  law  gives  newsmen  (bona-hde  or  otherwise)  an 
nidimited  privilege  of  refusing  to  testify  about  information  they  may  have,  will 
tin's  eoutvibute  to  the  better  administration  of  justice? 

Basic  to  our  .systoni  of  justice  is  the  right  of  nn  aeeiised  to  eonfront  his  ae- 
ousers  and  to  know  all  of  the  evidonee  for  or  against  him.  and  also  the  right 
of  .society  to  have  aeooss  to  all  the  iufornintiou  about  possible  crime.s  against 
societj\  Supi)o.se  yon  were  an  aocused  ami  a  u(»wsuinu  (Itona-fido  or  otherwise) 
declined  to  testify  about  infonnation  that  would  help  you,  would  yon  f:hiidf  justiee 
done? 

Kven  so  great  a  defemler  of  the  press  as  Senator  Sam  Rrvin  has  foumi  this 
a  st'iekiug  point  in  drafting  a  bill.  He  has*  f(?It  compel/od  to  make  exceptions?  but, 
as  he  eoneedes.  the  making  of  them  taxes  the  wisdom  of  Solomon.  **I've  never 
■  been  able  to  draw  a  bill,*'  ho  remarks,  ''entirely  satisfactory  to  myself." 

Caution  nnndior  three:  luforinatiou  fi'om  a rmuymous  sources  niay  or  nuty 
not  be  true. 

Tlie  anonymous  source  .has  its  virtues  and  it  has  provided  the  lead  for  many 
5\n  ^xposwi'G  of  malofaclions,  much  to  the  public  good.  But  anouymit.y  is  also  a 
hnndy  cloak  for  rumor,  hearsay,  gossip  and. slander.  To  give  a  blanket  shield  to 
it.  applicalile  in  every  ease,  is  to  open  a  Pandora'.s  box  of  evils.  A  dishonest 
reimrtev — and  sadly  thero  are  some — could  oven  proteud  to  .sources  he  did  not 
liave. 

One  of  the  fnuda mental  tenets  of  this  enrious  busiue.ss  we  eall  the  press  is  lur 
belief  in  the  pnhlie's  right  to  know.  Doesn't  flie  pubh'e's  right  to  ?cuow  meaii  rho 
right  to  know  all  the  faets  available?  Cm-taiuly  it  seem.s  odd  for  newsmen  jn-o- 
fessing  that  prineiiilo  to  say  the  pnhlie  has  no  right  to  know  what  they  Avoukl 
eoneeal. 

There  ^are  other  boohytraps  in  all  this,  it  seems  to  uie,  both  for  newsmen  and 
the  publie.  For  the  press  itself,  there  is  a  risk  of  having  Congress  start  legislat- 
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ing  nbout  tho  freedaiii  of  pro.ss  even  in  t:lio  f^niso  of  iti'otocliM;^  It.  This  ('(iiild 
be  a  (liingoroiis  prucodeiit,  I'm-  M-hat;  oiio  Congrcvs.s  c:in  ^Hvo  Miiollicr  cnii  f;}K-(» 
aw.'jy,  and  onoe  it  is  conceded  liuit  Cou^-ress  ciui  legisjliue  aUout  t  lie  press  no  n*.  'i 
can  Icnow  wiiere  it  iviiglii  end. 

For  tiie  pijlilic,  tlie  donlits  are  ecpiuUy  jn-essint:.  In  arguniciU  llor  this  iioavs- 
man's  priviJege  tlio  analogy  is  sometimes  nnvn  witli  tlui  in-ii'.s(-con]'e.ss<M-  or  tin* 
lawyer-client  privilege,  bnt:  there  is  u  vital  dilTorence.  Tlie  iJriest  and  hnvyer  nr{? 
lionnd  by  total  silence;  they  nmy Hot  claim  the  privilogi?  Avliile  i)rocl5nniing  llic 
eonfi^ssjonal.  'J:hiK  newsmnu's  privilege  ajsk.s  something  else,  the  right  to'  pro- 
chiim  anything  and  answer  nothing.  ■  " 

This  is  a  privilege  granted  no  one  else.  Every  other  citizen  having  IcnoAvIvdi-p 
ol:  crimes  or  misdemeanors,  save  only  ir  he  is  hiniseU'  accused,  is  obiMgntod  (o 
answer  before  grand  .inries,  courts  of  law  oi'  even  in  manv  eases  heCore  con- 
gressiimal  inqnii-ios  on  penalty  of  going  to  jail  if  he  refuses.  And  u  nnguin-  donht 
l^crsists  that  it  is  going  public  policy  to  create  a  class  of  eitijions  iannnne  bv  rea- 
son of  occnpation. 

it  is  trne  there's  no  oxcnse  for  the  harassment  of  newsmen,  for  using  re])orters 
in  vagne  "fishing  expeditions,"  and  when  it  is  done  there  shnnhl  U?  n  clamor 
everywhere.  And  wci  in  the  press,  as  yon  can  see,  are  hnrdly  jjowerloi^s  trj  r;MSo 
such  a  clamor  as  to  be  hearil  far  and  wide. 

Knt  wc  have  the  first  amendment,  and  I  think  in  the  long  run  it  Avill  snffice 
At  any  rate  onr  free  press  has  survived  those  200  years  without  nny  hnv  tu  nmUo 
newsmen  a  class  apart,  and  I  suspect  it  wilt  survive  Avitliout' onr  elnimin-'- 
privileges  denied  to  othenneu. 


Bevonh  riJiz  GuhJ'ivcn  Diccisiox — '■^riuc  DiccisioN  is  TicNrATH'ii*' 
(By  Benno  C.  Schmidt,  Jr.) 

For  a  little  less  than  a  decade,  journal  isiii  and  law  have  shared  !i  conn  no  n 
struggle  to  acconnuodate  traditional  procedures  and  principles  to  tlio  d(;vt^lnp- 
nnmt  of  widespread  disenchantment  and  disobedience  in  American  society.  Xnni- 
erons  political,  racial,  and  cultural  groups  have  conmiibted  themselves  to 
jmlitical  or  personal  goals  Mdiicli  they  believe  transcend  the  truditionnl  obliga- 
tions of  cit  izens-in  a  democratic  sociel:.v.  While  the  rlujtoric  is  often  more  ajiocaly;./- 
tic  thnu  the  action.  tJiere  is  no  denying  the  social  iinportanco  of  these  nlienaivd 
gron])s.  Whether  the  cause  has  heoi  the  rights  of  racial  ininorfties.  resists nc(^  to 
the  draft,  protest  against  the  war.  or  exploration  of  different  levels  of  vim- 
scionsncRS.  many  groups— both  organized  and  spontaneous— ha^■e  advocated  and 
often  acted  in  disregard  of  law.  Other  traditianal  sources  of  authority,  such  as 
lann'b.  schools,  or  church,  have  been  vigorously  challenged.  The  modia,  as  readers 
of  the  Rovinw  need  not  be  reminded,  have  not  escaped  this  distrust. 

The  Caldwell  decision,  encompassing  three  eases'  joined  together  for  adjudica- 
cion,  is  a  microcosm  of  the  difTicnlties  of  both  journalism  and  law  in  respond- 
ing to  the  alienatio.n  of  many  groups  in  this  eonntry:  It  is  an  intersection  of  jour- 
nalism and  law  of  the  sort  wliicli,  wit;h  disquieting  frcqueucy  in  njcen't  years,  has 
come  to  be  viewed  as  a  collision  Iietwecn  coinpeti'ig  intcre.sts.  'JMio  idea  that  the 
interests  of  journalism  and  law  are  naturally  antitheHcal.  in  this  instance  or 
any  i>i:her.  is  oininous.  Of  conrse,  much  error  and  iHjnf;jtice  are  doiic  in  tlui  name 
of  law,  just  as  much  that  i.«?  tawdry  and  worse  is  accom])lished  by' reporters  and 
tho  media.  There  wiU  always  be  conflicts-  when  either  journa]iH!n  or  law  offers 
a  short-sighted  view  of  its  real  interests.  But  thoughtful  pru-sons  in  each  profes- 
sion must  make  tJie  effort  to  understand  and  accommodate  the  legitimate  inter- 
ests of  the  other.  Vv'hat,  in  brief,  are  the  legitimate  social  interests  of  Journalism 
and  our  legal  system  as  exemiUifted  in  GoUlwcU't 

Know?,edge  must  he  available  about  di.ssidont  groups  before  social  institutions 
can  respond  to  them  in  a  rational  and  principled  way.  Disregarding  any  issues 
of  justification  concerning  these  groups'  rhei:oric  or  actions — issues  of  great 
variety  about  which  there  is  amjile  room  for  disagreement — most  ]Xivsom  wonld 
agree  that  decisionmakers  at  all  levels  have  both  inulerestimated  and  misun- 
derstood the  disenchantment  which  exists*  in  many  quarters,  Whatever  disagree- 
ments we  might  have  about  dealing  with  alienation  and  dt.senchantnient  are 
academie  imtil  we  have  access  to  information.  For  this  knowledge  we  mu.'t  de- 
l")end  on  the  individual  efforts  of  journalists  who  try  to  penetrate  the  suspicion 
and  hostility  of  protest  and  underground  gronp.s.  These  efforts  will  be  .substan- 
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tijilly  impedcjd  if  tlie  rei)or|;iM-'s  suhjocts  fool  Hint  Jiiiylliini;  lie  Icnnis  will  hx^conw 
;n"}illnble  t:o  Uiose  soc;i;il  iiistitulloiis  l:o  wliieli  tlio.v  u;>i)o.sc(l. 

'J'iie  (linieultios  of  covering  jiiil)oil;iiit  prote.st  groups  .should  iioi.  bo  (».\:i|^.iii'r;ireti. 
Jj'ew  sii^iiiliciuit  dibisideiit  jjroiipy  nre  iuleresled  sulelj"  in  beiiii,'  let  alone.  Mo.st.  oni- 
braee  a  resjjoiiNibDUy  lo  reH^riii  sociely  at  lartco,  and  tlius  liiul  nsel'iil  whatever 
media  atteiuion  Uiey  eaii  attrncV.  ConJIiets  beVween  j^usindun  of  Vhe  media  r.nd 
the  desire  to  propagate  inforniution  tbroi)jj;h  it  Iwwa  resulted  \\\  individual  re- 
jiorters'  boinj?  j^iven  knowledge  on  ,eondits<»n  ihut  other  iulVirnialion  or  (lie  itlen- 
tity  (»f  eerttiin  j^onreos  n<»t  be  divutgeil.  .lournali.sis  alway:4  have  inade  nse  ot' 
]U'omi.seJs'  of  conlidentiaUty  in  probing  beneath  (he  .snr/Vjee  of  press  handonl.s, 
ontrijiiit  lie^,  and  self-servin.ijr  seereoy.  J  hit  my  impnvssion  is  (lint  Ihe  use  oT  ('on- 
iidentiality  in  digging  out  stories  is  now  more  ex* tensive  than  over.  Certainly, 
jo  Hjc  exl'ont  tbafc  llm  practice  is  a  condition  for  coverage  of  di^•■enehanted  gnmiJ;: 
in  our  society,  it  lias  greater  social  value  than  ev(«r  before* 

On  tlie  otlier  hand,  tlie  legal  system  has  imjiortant  interests  at:  stal^e  )n  over- 
eoniing  promises  of  conlidentiaiity  when  Ibey  stand  in  Ibe  way  of  proinjiV.  and 
accurate  detection  and  prosecution  of  crimes.  The  grand  jnrie.s  which  snbpe.enaed 
tbe  thn'c  reporiers  involved  i)i  Un)  Vfihhvvll  d(?cision  occupy  a  tnulitioiwU  and 
iniportnnt  place  in  law  ouforeemeut.  It:  has  long  been  the  proud  boast  of 
Augio-American  law  that  no  person  is  too  high  to  escape  iiu;  obligatitm  of  lt»s(ify- 
ing  to  a  grand  jury.  This  unlimited  obligation  is  an  important  g!!arante<'  of 
en'namv  in  Uie  operation  of  criminai  law.  Thus,  courts  have  hislorically  iieen 
unsvmpaUietic  to  claims  that  certain  l^ind:^  of  information  slionl/l  Ijc  privileged 
froi'n  disclosure  before  tlie  grand  jury.  Only  tin;  in-ivilegc  against  seltMncrnnna- 
tion  and  the  attornoy-elient  privilege  li.avc  aohievod  general  recognjtion  trom 
tlie  courts  of  the  U.S.  ,  „.  .     ,  ,  4iw. 

In  Oaldwen.  the  Snprejue  Court  was  presented  with  a.  (jobision  between  du, 
in( erects  of  lournalistic  freedom— interests  accorded  a  eonsHtntiobal  dimen- 
sion I)V  the  lirst  amendinont— and  tin;  fnndamentnl  social  intevcst_in  entorce- 
nient  of  the  criminal  law.  Most  observers  seem  to  think  tJmt  the  Court  tort h- 
rightly  I'OjeetGd  the  .-ronrnalisls'  claims  in  favor  of  upholding  the  in\-cstJgative 
powers  of"  the  grand  ^uvy.  5  beUeve  the  decision  is  more  tentative,  ""i'lie  Court: 
ciearlv  reiected  any  journi\list::i'  privilege  in  the  partienlar  cirt-nmstances  ot 
tlu'se  cases.  But.  Micro  are  signs  that  the  Court  may  be  more  .synipa.iu-tic  to  the 
privilege  if  it;  is  assert.eil  in  different  circuinslaiices  ■ 

T.et  "us  look  more  closely  at  the  three  ca.ses  at  hand.  One  ca$c  involved  /\yo 
stories  describing  the  activities  of  drug  n.^ers  and  .sellers  in  and  ai-onnd  Loni.s- 
Wlle:  II  second,  a  report  on  civil  disorder.*?  in  New  l:5edford.  idass.,  for  which  the 
newsman  covGYcd  a  Tilack  Panther  news  conference  .and  spent  about  three  hours 
iu.side  liie  Panthev  boadnnJirters  l.o  eovcr  a  police  raid  which  the  Panthers  e.\- 
peitted  bnt  which  i\cvov  ocenrred  :  and  a  third— the  best  known  of  the  ea?^e.»;— 
a  i-epoft  on  activities  of  t;he  lUack  Panthers  in  Oaklaaul  and  Ban  I'rancisco  for 
which  Earl  Caldwell  taped  inl.ei-views  und  wrote  articles  in  the  A^ciu  ,Vor7u 

In  all  three  cases,  the  reporters  tloclinod  to  provide  recpmsted  information 
to  a  grand  jury.  Caldwell,  however,  did  not  claim  that  a  rc^poiter  slionld  be 
completely  IVee  from  ollicial  in\'estigati(m  with  respect  to  all  kinds  of  conlidcn- 
tial  in  for  jnn  lion  about  possible  law  violations.  lie  and  the  7'»n/c.v  made  the 
nai'rf)wer  argument  that^  ",so  drastic  an  incursion  upon  t])e  first  aniendmc/it 
freed onr'  should  not  be  iKM-mitat.ed  unless  the  Government  could  show  a  ■"coii;. 
polling  interest"  in  the  reporter's  testimony.  Such  an  intere.st,  they  submitted, 
could  be  dciiionstrated  if  the  Go\*ernment  convinced  a  court  that  the  reporter 
probably  has  information  relcv.nnt  to  a  sjjecific  violation  of  law.  that- the  iuCor- 
mation  souj^ht  conld  not  l)e  obtained  from  sources  other  tlian  the  reporter,  rtml 
that,  as  a  gcutrral  niatter,  the  svibject  matter  of  the  investigation  is  of  h^terost 
to  the  Government. 

Unlike  the  veiv)rters  in  the  other  two  ca.ses  l>efore  the  Court,  Caldwell  found 
relief  in  the  lower  courtf5.  The  U.S.  District  Court  denied  a  motion  to  (lua.^h 
the  subpoena,  but  ordered  that  Caldwelil  not- be  I'equired  to  testify  about  any 
contidential  .sources  ov  information  received  while  gathering  Hews.  Caldwell 
still  refused  to  appear  before  the  grand  jury,  maintaining  that  his  apiicarance 
alone  would  jeopardize  his  relationship  with  the  Black  Panthers  since  they 
would  not  know  what  had  gone  on  in  the  secret  session.  The  District  Court, 
held  Caldwell  in  contempt,  hut  the  Court  of  Appeals  for  the  Ninth  Circuit  sus- 
tained an  appeal  that  the  fn-.st  amendment  gave  him  the  right  to  ret;nse 
to  appear  in  the  absence  of  the  Government's  showdng  of  some  .special  necessity. 


046 


The  nj)inioiis  of  n  clo.soly  divided  Buprome  Court  preMy  well  spnii  tlie  si)ee- 
triini  ol:  ))fJs.sil)lo  first  iiiiUMuliiKMit  responses.  The  nuijoi-ily  ni)iiiion.  authored  l»y 
.Tnst.iee  White,  lirst  nrjL,nies  that  requiring  reporters  to  testify  before  j:;'r:in(I 
Jiirie-s  Mhoiit  eojilideidial  soiirees  iiivolve.s  no  **iiitrusi()ii«  upon  sjieeeli  or  :is- 
rsoml>Iy,  no  prior  restniiiit  or  restrietioii  on  whnt  t.lic  jiross  niny  i)uhHsli.  nnd 
no  (express  or  iiiii)li(Hl  eon  mum  ml  l;hMt  th()  press  i)nl»li.sh  what  it  i)rei'ers  to  with- 
hold.** Oflieial  inquiry  is  sinii)ly  Jin  "ineidenlal  burdening  of  t:lie  press,"  r(?snlt- 
iJiir  from  enforcenieiit  of  civil  or  crinii7}nl  statutes  of  i?eiiei-al  aiiiJlienbilily  ; 
citi/.(Mis  ^'(Mienilly  have  an' ohli;^ntioii  to  tell  grand  .inries  anythinj;-  tlujy  niijilit 
know  ahont  com  mission  of  eriuies — tho  solo  exeejitiou  hein^  t  he  lift  h  am(»nd- 
meut  rj^;l!t  of  any  witness  to  refuse  to  testify  ahont  nintters  that  lui^^lit  he 
si'lf-iiicrimiuat'iii;:.  Tlius,  tlies(.»  (-ases  present  an  issue  ale  in  to  valid  j^oneral 
laws — such  as  ^'eneral  lax'  sta tides  or  lahor  relations  statutes — hein.jj:  enforced 
7i(MdraHy  ;  in  such  tnx'  or  lahor  cases,  o[)jections  to  enforcement  fjoeauso  of  inei- 
dejital  burdens  nn  first  nuienduient  activit  ies  have  iiroperly  been  given  lit  lie 
weight. 

Th(»  roj)ortcrs  argued  for  a  sjiecial  privilcg(>  been  use  of  fln^  conKennences  of 
coini)ul.sory  testimony:  the  thnv  of  information  woidd  he  significantly  diminished 
fi-oni  new.s  sources  preferring  to  rcmiiin  confidential.  However,  White  argnes,  not 
iiU  news  sources  insist  on  conficlenh'nlidy.  and  reporters  may  never  be  called  lo 
testify  before  a  grand  Jury  even  when  they  liave  received  information  in  con- 
fidence. :\Ioret)ver,  infornnints  who  li:ive. insisted  on  confidentiality  often  have  a 
snb.st.MUtial  interest  jn.dj.s*.s*emina(ion  of  iiew.s  wliicli  wojdd  ontweigli  any  fear  of 
investigation.  Tliu.s,  t:he  foar  of  substantial  drying  up  of  ne\v.S  sources  is  spec- 
ulative. r>nt.  Whit(^  argues,  even  if  some  constriction  in  the  flow  of  news  sbonld 
occur,  tlui  pnblic  interest  in  investigating  and  i>rosecuting  crimes  reported  to  tlie 
press  ontwoighs  that  in  tlie'  disscniiuaiion  of  news  about  those  activities  wlien 
the  dissemination  rests  upon  (Confidentiality. 

The  majority  refnsiMl  to  accept  Caldweirs  clnini  t.hat  the  state  lie  reqnij-ed 
to  meet  three  test:s  before  requiring  a  rejiorter's  testimony:  1)  that  there  is 
probable  cause  to  believe  that  the  reporter  pos.sessos  information  relevant  to  a 
specilie  viola't  ion  of  law :  2)  that  tbe  information  sought  cannot  be  obtained  by 
alterjuitivc  means  from  source.'^  ot:her  tliau  the  reporter:  and  that  t:liere  is 
comi)clling  and  ov(M-riding  interest  in  t:be  inlormatinn.  W]iit:e  n*.eet;s  tli(?se  argu- 
ments with  a  rather  simplified  theory  of  the  grand  jni'y's  nppnpriate  jnu'poscs. 
They  include,  first,  an  investigatory  function  in  detenniniiig  whether  a  crime  lias 
bceJ2  con)2nittod,  and  second,  a  need  to  review  all  available  evidence  to  det(M'niine 
whether  prosecution  is  appropriate.  Third,  he  suggest.^:,  the  O  over  inn  cut  always- 
has  a  compelling  interest  in  infornuition  ai>ont  the  violation  of  any  of  its  crinn'nal 
activities  which  are  important  enough  t:o  ju.stify  investigation  into  a  reporter's 
conn  dental  information. 

White  also  argues  that  acceptanc(»  of  tbe  reiiorters*  privilege  wf)uld  lead  to 
undne  confusion  in  future  cases,  ^riie  poteid:ial  difilenlties  ineludo  defining  the 
categories  of  newsmen  wbo^qnalify  for  the  privilege — a  ti'onblesonie  problem  in 
light  of  the  tradKional  doeti'ine  that  tlie  liberty  of  tbe  press  extends  to  jiamphlet- 
eers.  lecturers,  and  alnmst  any  author.  a.s  well  as  clear  cut  journalists.  In  addition, 
whether  there  is  probable  cause  to  believe  a  crime  has  been  eoimuitted,  or  whether 
the  reporter  has. useful  information  which  the  grand  jury  cannot  obtain  el.se- 
where,  iiose  extremely  difficult  jndicial  determinations.  Finally,  courts  cam mt 
assess  the  govern nio?ital  interest  in  partienlar  information  by  weighing  the 
value  of  enf^orcing  different  criminal  law.s.  This  would  engage  the  courts  in  an 
essentially  legislative  vahic  judgment  of  vai-ions  criminal  laws. 

Th(>  majority  oi)inion  clearly  rests  on  t:lie  motion  that  the  snb.1fc<:L  of  reporter's 
privilege  is  an  appropriate  one  for  legislative  or  e.xocutive  consideration.  It  notes 
that  several  states  already  have  pa.S5^e(l  statutes  embodying  a  journalists^ 
privilege  of  tbe  kind  sought,  and  tliat  the  T^S.  .\ttorney  General  lias  fashioned 
a  set  of  liiniting  rnlos — guidelines — gmn^-iiing  subpoenas  wbieli  embody  some 
of  the  standards  OaUhncJl  advnnced. 

After  .seemingly  rejecting  both  the  tlieoret'iCal  and  the  empirical  arguments  for 
a  jonrna lists'  privilege  the  niajoi'it.v  opinion  concludes  with  an  enigmatic  sug- 
gestion that  tbe  door  to  t;lie  privilege  inny  not  be  completely  clo.sed.  "News- 
gatjuM-i;ig.-  tbe  nmjority  notes  obliquely,  '*is  not  witliont  its  first  amendment 
prot  ect  ion*' : 

''fOlrnnd  jury  investigatifUis  if  iiistitnt(»d  or  eondncted  other  than  in  good 
faith,  wonld  jiosc  wholly  different  issues  for  reso'uition  under  the  first  ainend- 
m(?nt-.  (")fii::ial  liara.s.sm(»nt  of  tbe  iire.ss  n7idei-tak(»ii  not  for  purjioscs  of  law  en- 
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fnr(:(»iii(Mit  bill:  lu  (li.sriipt:  u  rc.'pui'h'rs  rrlnl ioiislii])  witli  liis  uvwa  .st»urL-(»s  would 
Ui\\\>  no  Jiisiiliciilioii.  Uraiul  jiirii'S  ixwi  siiluvcl.  to  Jiuliciiil  i^oulrol  nuU  sul^uiinijis 
lu  uiolifjiLs  in  (jiKixh.  W't'  clo  tuii  L'XiK'.el;. courts  will  HirgiiL  lluU  fi'i;;iml  jurii-s  Jiiust 
(JlKM'jilc  wil.liiii  Mu!  limits  ol!       iJr.st  JUiioininu'iit:  ;is  \v(.'ll  ;is  thfi  lil'lli." 

TIk'  luajorily's  whisjjci*  ol  (?n('»jiir{ii;eiiH.Mil  is  ('(iIkkhI,  ir  iml.  riiiud.  in  t\  l)ri(»t' 
1)111;  pol(«iili;illv  iiujKU'lJiiil  iHnu.'uvviiii^  nii'mUm  o/.'  ./iisticL'  I'owcll.  llv  eiiii)iin.<i>:('.s 
"lliM  li/uilrd  niituiHr  llui  tJ(uin\s  lioldiMj;^  Jiinl  .stales  rlial;  "we  Oo  jk*!;  lioUl 
ih'M.  .  ...  stnle  »hu1  lV(Ujrnl  initlioi'il ii-.s  nro  rr(H^  lo  'nnnrx*  l.lu^  news  iiuHlia  n^i  \u\ 
iiiVChii^'Jii Ivc  sU'Mi  ol:  tcovoriuu'jiil.* >s'(»  i-nssMu*iit.''  ol!  itcwsiiteii  will  Ik*  (.ol- 
ci'Mldd.  I'uwl'U  coiUiiiuuH,  ITn  ri'ixn-ttfr  rixn  .show  Uiat  tlie  gi'aiid  Jury  invo,sli{;jit:i(jii 
is  "iu)l:  hv.inii;  coiidu(,'l(,'d  iii  Kt'od  fjiiUr"  or  iL'  lie  is  eiilied  uijou  I'or  iiiforiuiUiou 
"beariii;^  oaly  a  remote  ami  leiiiious  relatioiisidi)  to  (lie  subject  oJ"  iJie  inve^Jlij^a- 
ii/;n."  i^hi/'eover.  judicial  rerKM:  euuld  he  rorlheomiusj;  if  liu*  reporlxu*  "has  some 
otlier  reason  to  believe  that  his  tesUiuouy  iuihlicalcs  coiirulentiul  source  rehiliun- 
shii)  without  a  lej^itimate  ucod  ol!  law  eiiforceiaeut." 

What  I'nweii  .Si.'oai.y  he  .saytuj;  is  tJiat  tiie  claim  ol!  reuortors'  privilet^c  uiust 
he  ha  hi  need  ajLi'aiiist  society's  iuteri.'st  in  Jaw  eut'orceuiout  lU  i\  hi|Lrlily  iiartic- 
idaristic,  case-h.v-case  uiaiiucr.  In  a  footnote,  he  romind.s  ii.s  that  Caldwell  as- 
serted a  privilege  //f>/  croi  io  ap/H^ar  before  llie  f^ra/id  jury  unless  tho  Gon'oj'u- 
11  lent,  lUcV.  his  three  precouditiiius.  Vo\voll  rejects  Wna  ijoV.ion  tliat.  tiu?  sVato's 
auMioriiy  shovdd  he  tluis  tested  at  the  tlireshold.  Instead,  he  seeuis  i<\  sugjiv«t' 
that  the  balance  can  better  be  drawn  wluui  actual  ((nesMoii.s  are  {nit  nnd  Nie  va- 
porter  revises  lo  au.swer.  l*r(.«sumahly,  I'owell  ai^recMl  with  the  decision  reachod 
in  the  other  i.wjj  eases  because,  altlHiUjLrli  questions  were  actually  put,  the  i-ep(u-t- 
(M's  in  lliose  cases  i,'e.st(Ml  tlit^ir  ri^^ht  ol  rel'usal  on  an  absolute  juuniali.st.s'  i)n\- 
ilo;L,'^^  rather  than  on  an  aU  hoc  demoiisl ration  that  tin?  i>art.ienlar  (jtueslions  were 
iiupro])et'. 

Four  Justices  dis^senled.  .'Justice  Doui^las  (^\'pressed  his  own  cateji'orical  view 
and  .Justice  tStewarl;- wrote  a  tnoiv  balanced  ojiiiiioii  i'or  hiniselt'  ami  .justices 
J'>reniian  nud  :\IarsJia!l. 

Kor  J>on.v:las,  the  proper  dc*  '.siou  is  a  .simple  reliccfion  ot:  libs  ahsi»liite  vi<nv 
oi;  tlie  lirst  aimnidineiit :  "'IMier*  is  do  'coiuiJClliajLr  need'  that  ('an  lie  sliown  wliicli 
(jiia lilies  tlie  reiiorler's  inunuuity  from  appeariujj;  or  testifying  l>ei*<u'e  a  f^rand 
jury.  uide.'''s  the  rei)orler  i.s  implicated  w  a  erime.''  Donjjjlas  thus  endorses  an 
ah.solute  privih»ge:  since  no  answer  eaa  eon.stitntionajly  he  compeHech  Miere  is 
no  need  U\  re(iuire  even  an  appearance.  Douglas  rejtjets  as  insuiiicieiit,  under  the 
lirst  amoiKliueiit.  Caldwell's  and  the  ^J'imCfS'  position  (wliich  ho  characteriy.es  as 
'•aniaida^r)  t.liat  tlie  journal i.-;ts'  i)rivile;j:e  should  l)e  Ijahuieed  a.iTalnst  conipetinj^' 
ne^Mls  oi:  the  Government.  JJougias  ^la.si  no  doubt  about  tlie  unfortunate  con- 
seqiienees: 

"Koreing  m  reporter  before  a  .i^rand  Jury  will  iiii\*e  twn)  rotardinj:  effect.s  upon 
the  ear  and  (he  pen  of  tJie  />res\s.  Fear'  of  I'Xposnre  will  cau.se  dissidents  Ia)  com- 
municate le.ss  openly  to  trnstecl  reporter.^.  And,  f(sir  of  a(.'countahility  will  cause 
editors  and  critics  to  write  witli  more  restrained  jjeiis." 

.(nsiieii  Stewart  wrote  a  careful  Jnit  in)jiassi<>ned  dissnnt.  Stewart's  starliujL,^ 
])oint  i.<  tlic  broad  rij:Iit  to'i  pnlilish  guaranteed  in  our  society  by  ilie.  tirst  amend- 
ment", fnmi  the  Jh8.1  landmark  decision  in  j\'ear  v;.s'.  M'rmwsoln  to  hist  years 
d(fcision  on  the  Ponta.!j;on  l*ai)ers.  From  tJiis  ri.i»-ht  to  jiubJish.  Stewart  (U.'duce.s 
;i  Cfu-odary  ri-^dd;  to  gather  mnvs.  This  riglit.  in  turn,  refpiir{\s  protection  of  oon- 
lidenlial  sources  "as' a  matter  of-  simjjle  lo.s^ic  onco  three  factAial  jn-edicatcs  are 
recogni/.ed'' :  1)  newsmen  reonire  infornnints  in  gathering  news;  :3)  cojifidon- 
tiality  is  essential  to  oreatiou  and  maintenance  of  .a  newsgathcring  relationsliili 
with  informants;  and  8)  uuhridlod  .subiiocna  power  will  deter  Ijot'li  informants 
from  divulging  soiL-sitive  information  and  repor/'jrs  from  ])ni)lishing. 

The  j<nirinUists'  privilege  w}iio}i  Stownrt  wonhl  protect  is  not  absolute.  The 
.interest  oi:  the  Govcnimenk  in  iiivostigating  crime  is  snb.stantial,  and  SJtewart 
believes  it  can  properly  outweigli  the  journnlists'  privilege  if  tlie  Government 
can  .show:  1)  that  the  inCorniation  sought  is  '"clcarlu  relevant  to  a  prccinclff  de- 
fined subject  of  governmont.'il  iiijiiiry" ;  2)  that  tlie  reporter  probably  has  the 
relevant  information;  and  3)  that  tliere  is  no  othei-  available  source  for  the 
information. 

Stewart  concbule.s  that  the  Court's  decision  will  in  the  long  rinrlm]K'de  ratlun* 
tlian  advance  oHicient  law  enforeeuient.  La\v  enforeenient  ollicinls  benetit  from" 
dbsscinlnatlon  of  news  about  illegal  or  qnestionable  activities.  Thus,  for  Stewart, 
tJie  Coiirt'.s  decision  is  a  "sad  paradox"  :  ' 
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'•lT]ho  now.snian  ^vi^  not  only  iiooso  to  hv.  n  nst'ful  witness:  Ik^  will  conso  t(r 
iiivostijL!fat;(i  and  iMiblisIi- inllorniiilion  nboiit  i.v.sno.s  of  pnhlic;  iiniK/rL  I  cannot  snli- 
soribo  to  suoli  an  nnonmloiis  result,  for  in  niy  view,  (he  interests  prolcct'^d  by  tlie 
lirst  jHnendnient  are  not  nataironistie  to  the  adnxiui.stration  of  jusri(H\*' 

WJiat;  (f(au;lusio]i,  then,  can  be  drawn  abont  tlie  fntur;^  of  jonrnaU.sts'  i)rjvil(».v:c? 
Dos'jMte  what  nn'^^li/;  appear  at  /irst  to  he  t  fie  Conrt's  Hat  rejection  of  tlie  ])ri\  i!('^(», 
I  bolievo  that  both  extreme  constitutional  positions  are  rnled  out.  Obvionsly,  the 
Court  has  rejected,  by  an  effective  S  t.o  1  vote,  tlie  vl(»w  julvocatvd  l)y  many 
newsinen  and  adpiJted  by  Justice  Douj^las  that  .j<"a?rnaJi.sts  sh(Mdd  liave  an  ini- 
l»(»n(»tral»le  shield  aj:;ainst  oHirial  iininiry  into  contUlentia!  sources.  Less  apjiav- 
ently,  a  workinj;,^  majority  has  also  reJect(Ml  the  oiqinsitc  extreme:  that  journalists 
can  (rhiim  no  sj)ecial  protection  under  th(?  lirst  amendment  hut  should  Ijc 
tn'a  ted  like  any  person  with  knowledge  of  illej^al  activity. 

.Tuslice  lN)weirs  concurrence  reflects  at  the  vei*y  least  an  open  mind  about  ex- 
ItMidiajr  to  n(»wsm(»n  a  (pialiticd  privilej;c  to  refuse  t:estiniony  that  would  jeoi)ard- 
izc  conlidential  relationships.  Tow  el  I  seen\s  to  reco^tyni^'.e  that  a  journalist  iias  an 
importiint  inl<:»re.st  in  iirotocting  eoiilidential  sourc\»s.  lint  for'l'owell  tlie  lejL?;il 
.context  is  critical  to  bnluncing  this  interest  a.erainst  society's  vital  interest  in  law 
eiif<u'(re\ueut.  He  wants  a  concrete  record  of  pariU:ular'(jucstious  about  a  specific 
conlidential  )'olation.ship  before  lie  attempts  to  reconcile  the  reporter's  First 
Amendment  claim  and  .society's  iiiter(?st  in  delecMon  and  i)rosecution  of  crime. 

Thus,  Vowell  reject;s  the  invitation  in  CuUliCcU,  wo  can  assume,  because  he  be- 
lieves that,  in  con.stitntional  (<'rnis,  not  all  errand  jury  oiiestions  ;}ro  the  .same,  nof 
all  J(mrnalisl".s  are  t:lie  same,  not  all  couJiccntial  relaLion.sIiips  are  the  s:ime,  and 
(perhnps)  not  all  crimes  are  the  .sanuj.  Kelevaut  dilfereucos,  in  VoweU'.s  view,  ctiu 
b(>  piufi^ed  only  when  the  is.sue  is  at  a  rip(M-  stage  than  in  CahlwcU,  where  the 
r<?j>orler  had  failed  even  to  apj>ear,  or  tlian  in  M  o  other  two  eases,  where  tlie  re- 
porters nested  their  noncompliance  on  an  aiisoiiit(?  cUiiui  of  privilege. 

If  Ihis  reading:  i«  correct,  Powell,  in  a  future  case — perluips.in  CafdwcU  if.  on 
n»nuiml.  it  moves  to  .si)e(!irjc  (piestions  and  i'(»rns:^i.s  io  aiiswej-  leased  on  concn»lo 
arguments  about  parlicular  sources — may  .shift  to  Joint  the  four  di.ssenters  in 
iil)boldiug  a  Journalist's  claim  that  the  lirst  aineufluKMit  jnstities  a  rei'usal  to 
discbv,^'-:^  (ronlidentinl  information:  I  .susiK.»ct*tiiat  we  have  not  heard  the  In.st  word 
from  llie  Suprenio  Coni-t  on  jf>iiniab*st.S''  pririlcge. 

f^t  lier  developments  may  be  ex[)eeled.  Tlie  three  eas(?s  d(?cided  all  bad  to  do  with 
reporters'  testimony  before  grand  juries..  Neither  the  unijority  nor  any  of  the 
con{-urring  or  dissenting  opinions  discn.s.sed  the  constitutional  status  of  grand 
jury  subpoen^as  (fuccs  fcomu-^ovdcrt!^  compelling  tin;  production  of  t  a  lies,  note- 
]>ooks,  outtaUe.s,  first  drafts,  and  other  forms  of  tangible  evidence.  The  .subpoi^na 
initially  ;{erved  on  Earl  .Caldwell  wa.s  of  thi.s  sort:  it"  ordered  hini  toproduce  for 
the  grand  jury  notes  and  tape  rceording.s.  WJicu  he  ohjeeted,  tlie  Covonuiieiit 
agreed  to  rodueo  the  scope  to  an  order  to  testify. 

Wiiile  t:he  opi'.iions  do  not  so  indicate,  it  i.s  conceivable  that  the  Court  may  find 
jiMirn.-ilist.s'  work  i)roduet  .subject  to  a  greater  range  of  constitutional  in*oteci  ioj) 
than  \i\  accorded  his  testiiuouy.  Required  yu'oductioii  of  notes,  tapes,  or  first 
drafts  mi.ght  .'^*een^  more  directly  in  (.'oiillict  with  freedom  of  the  press  than  eom- 
pelled  testimony  in  that  the  cpiality  of  t.he  actual  article,  report,  or  news  tape  dis- 
seuiinaled  i:o  the  })ublie  is  more  directly  affected.  3C  journnbV-ts'  stock  in  trade 
can  be  as  freely  compelled  a.s*  testimony,  then  journ;ilist'.s  will  be  constrained  in 
the  initial  writing,  Hlniiug  or,  taping,  when  freedom  and  fiexibility  are  most  uee- 
essai-y  if  the  quality  of  the  final  product  is  not  to  suffer.  The  Goiirt  might  tliere- 
fore  tiiul  a  greater  threat  to  tlie  first  amendment  in  subpoenas  requiring  produc- 
tion of  tangiblo  worlc  i)roduct,  and  strike  the  balance  more  on  the  side  of  jourjial- 
ists'  privilege  than  it  would  for  testimony. 

The  final  jn-edietion  to  be  drawn  froin  OahJn'cU  i.s  that  there  will  bo  renewed 
legi.slative  ftctivity.  In  difficult  constitutional  problems,  the  Supreme  Court's 
response  oft-,en  reflects  assessment  of  legislative  or  executive  eoiupetciica.»  to  deal 
with  the  pr<)blein.  The  Gourt;\s  treatment  of  jfuirnalists'  privilege  i.s  in  this 
tradition.  The  n^ajority  opiJiion  notes  that  .some  states  have  accorded  some 
degree  of  statutory-protection  to  a  journalist's  confidential  sources  and  informa- 
tion. ^Moreover,  Justice  Wiitc  ])oiiits  to  Alty.  Gen.  :iMitclieirs  :I070  subpoena  guide- 
lines, which  almost  meet  the  tests  urged  upon  the  Court  l)y  Cabhvcll  and  l/V/c 
7V;/K's-.  ^I'he  majority  nialces  quite  ele^r  it:s  view  that  defining  and  protecting 
journalists*  lu'ivilege  is  much  better  suited  to  legislative  than  judicial  treatment'. 
White's  opinion  oatalo)5ues  the  subtle  problems  of  rulemaking  and  line-drawing 
•  (is  every  jiamphletecr  and  would-be  author  a  "joiiriialist"?  wliat  crini,-.^  are 
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".surions''  tMi(ni;j:li  to  wurnint  iiivost.ii;ation  into  n  .iounialLst's  conl'uU'iitinl 
sc^ureusV)  tliat  the  lunjority  fuels  can  lie  more  sensibly  handled  hy  gcMiernl 
h'ji'ishitiou  tlnui  by  ca.se.-by-case  i-esji)onse.  Deference  to  a  legishitlve  soluUou,  the 
inn}oi'lty  ohN'iouyly  feels,  is  renUsMc  in  this  instance  becanse  of  the  nicilin's 
Ijolitlcnl  power.  The  lu-ess  and  the  state  and  federal  legislative  bodies  shonUI 
n'spond  to  tlie  Court's  invitation.  The  best  hope  for  the  media  is  clearly  in  (he 
nation's  legislatures. 

Despite  the  predictable  cries  of  outrage  against  the  Supreme  Court's  decis'u)n, 
it  should  he  nmienihered  that  tlie  Court's  rejection  of  the  journalists'  privilege 
may  not  be  as  complete  as  it  appears.  Courts  liave  traditionally  opposed  the 
CJ'cvition  of  evidentiary  privik'ges  because  such  barriers  clog  necessary  investi- 
gative and  adjudicative  processes.  Therefore,  the  chances  for  judicial  creation 
of  a  sweeping  privihjge  were  not  good. 

On  the  other  hand,  there  is  no  dfuibt  that  the  publicity  given  the  Court's 
decision' will  dry  up  some  news  .sources.  Particularly  if  overzealous  prosecutor.? 
abuse  tlieir  power  to  try  to  require  journalists  to  divulge  conHdential  informa- 
tion, the  couseciuences  for  a  probing  and  independent  press  are  troubling  to 
eonteniphite.  The  Court  has  said  it  is  not  uueonstitutional  to  counsel  a  reporter 
tn  ai)i)ear  Itt^fore  a  gi'and  jury  to  te-^tify  aliout  confidential  sources.  This  does 
not  mean  ihat  frequent  resort  to  practice  is  a  good  idea* 

[Copyrigiit  ©  1073.  .VoUmhia  JonvnaUsm  RoviGio.  All  rights  reserved.] 


A  SniiiU)  FOK  'YouH  Right 

l^'recdom  of  the  pre.vs  wasn't  written  into  the  Cotistitntion  becanse  puhiishor.s 
NN'ore  popular  p(!Ople — most  of  them  weren't:,  not  even  in  Revolutionary  times — 
but  becau.se  a  free  press  was  the  public's  only  way  to  keep  watch  on  government. 

So  for  iieaiiy  IVo  centuries  of  our  national  history,  government  took  the  tir.st 
anieudnieut  guarantee  pretty  much  at  face  valne.  There  were  periods  of  general 
feuding  and  periods  of  inioasy  coexistence,  but  no  one  ,iu  authority  seriously 
tried  to  read  tlie  first  amendment  as  anything  lo.ss  than  a  ioUil  hau  on  g  oven  I- 
meiital  interference  with  new,«j  coverage.  An  irreverent,  unhelpful  ajul  occasion- 
ally misguided  press  was  seen  as  just  one  of  the  challenges  to  be  faced  by  men 
in  ijowcr. 

Then,  in  the  last  two  year's,  eame  a  pair  of  developments  sharply  divergent 
from  the  Constitution's  previous  application. 

tFirst  was  the  Pentagon  Papers  ease,  in  ^Ylliell  the  executive  branch  of  gov- 
ernment tried  to  impose  prior  restraint  on  a  newspaper's  puhlication  of  the 
news.  The  Supreme  Court  uUinuiteiy  rejected  this  instance  of  cen so rs hip-by- 
injunction,  but  a  precedent'had  occurred.  - 

Last  *Tuue  it  was  the  Supreme  Court  that  took  the  second  step  to  narrow 
long-nccepted.  definitions  of  freedom  of  the  press,  in  a  case  involving  newsmen 
who  had  been  called  before  grand  juries  and  refused  to  testify.  The  newsmen 
inaintained  that  under  the  lirst  iimendmeut  no  grand  jury  or  judge  had  the  riglit 
to  compel  them  to  reveal  confidential  sources  of  files.  By  tiie  narrowest  of  decisions 
(5-4)  the  court  rejected  this  absolute  innnunity. 

The  court  did  not  fliul  anything  unconstitutional  about  new.snien's  innnunity. 
It  merely  ruled  that  ininuiuity  if?  not  automatically  and  absolutely  conferred  hy 
the  lirst  ameiulment.  Justice  Byron  White,  in  Jiis  opinion  for  the  majority, 
actually  invited  Congress  to  resolve  the  issue.  As  he  put  it  "Congi'css  has  freedom 
to  determine  ^vhetUer  a  statutory  newsman's  privilege  \r.  necessary  and  desirable." 

Today  the  Congress  is  beginning  that  determination.  A  judiciary  sMbconimlttee 
of  the  Hou.se  is  opening  hearings  into  several  dozen  proposals  for  so-called 
"shield"  laws  protecting  newsmen's  confidentiality  to  one  degree  or  another. 
Similar  procGGtilngs  will  start  in  the  Senate  on  February  20. 

There  seems  to  he  strong  Congressional  sentiment  in  favor  of  privilege  in 
]n-ineiple.  But  on  the  details  the  situation  i.s  more  complicated.  Some  legislators 
(and  most  newsmen)  propose  an  absolute  shield— whieli  is,  in  elTcct,  what  the 
hrst  amendment  had  been  until  last  .Tune.  Others  would  place  certain  limita- 
tion.?, for  exami)le  requiring  a  new.sman  to  testify  if  a  judge  rules  his  information 
is  essential  and  cannot  he  obtained  in  any  other  wa.v. 

AVe  have  already  asked  our  readers'  support  in  obtaining  shield  legislation. 
Now  we  a.'^k  your  help — in  calls  ov  letters  to  Congres.smen,  in  dU.eusslon  in  the 
cominunil;y — for  obtaining  ahsolutc  protection. 
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With  tlie  limited  iiroix'ctioii  bills,  it's  left  (o  someone  in  govern  me  iit  to  dotrr- 
uiino  wlu'llicr  a  newsiimn's  sonrc(?s  ai'e  ssliiclded  or  not.  This  violntes  tlio  whole 
pnrpose  ol:  in'ess  freedom — wliicli  is  to  nnike  snre  iio  one  in  j^overnincnt,  wlmt- 
i  ver  liis  station,  wlmtevor  his  niutlve  gains  (iny  nieasnn*  of  control  over  tlie  pnli- 
lie's  eliannols  oi  information.  In  otlier  words,  it's  uour  riglit  to  kin)\Y  wliicli  is 
lu'otoetiMl  by  an  absolnte  shiold  h-nv.  It's  your  right  to  {ha  information  a  eiti'^.cn 
needs  wliieli  could  l)e  threatened.  l).v  anytliing  less  tliaiv  an  absolnle  shield  l;nv. 

And  noitlior  the  .govennnont's  ability  to  protoet  vali-V  s(?erots.  nor  tlie  varions 
restraints  ot*  law  ami  enstoni  applying  to  the  press,  wih  oe  altered  liy  tliis  legisla- 
tion. U  merely  restores  the  intorpretalion  givcMi  to  tlie  lirst  amend  men  t  np  till 
hist  .Tnne. 

Jn  ycmv  own  intere.st.  thc/i,  wo  urge  that  yon  join  ns  in  prossz/)g  for  Congi-es- 
sional  passage  of  an  absolnte  shield  law, 


[Prom  the  2^cio  KcnuhViCf  A  ;roin-iiiil  of  Poll  lies  mid  the  Arts,  Dfc.  10,  J.072] 
Who's  lionm.TiNO  Tnt:  Vhkhh'I 

Wiiile  the  ovor-soiisationalijicd  Man. son  murder  trial  Wii.s-  underway  in  Los 
Angeles,  that  eity's  afternoon  newspaper,  the  JIcraUl-J:){vamincr,  on  Oetober  0, 1070 
banner-headlined  nn  "excliisivo":  "Li/.,  Sinatra  on  Slay  Li«t — Tate  Witness  .  .  . 
Ghastly  Tortin-es  rianned  for  Stars."  What  followed  down  tlie  front  ]>age  and  over 
two  eolunins  inside  was  a  eopyrig'Ut.ed  story  by  reporter  William  T.  Farr,  drawn 
from  a  statement  given  poliee  hy  Virginia  Graham,  who  months  earlier  had 
shared  a  prison  cell  with  Susan  AtK..is,  one  of  the  accused  Alanson  "family.*' 
During  their  incnrceration.  Miss  Atkins  apparently  talked  at  length  and  Mvs. 
Graham  subsequently  went  to  poliee  with  the  iiiforination.  A  transerii)t  of  lier 
statement  was  obtained  by  Farr  shortly  before  iSIrs.  Grahain  was  to' testify  at 
Susan  Atkins'  trial.  Among  the  "facts"  Farr  disclosed  in  Iiis  October  9  story — 
and  which  would  not,  he  wrote,  be  included  in  her  "current  tostiiiioiiy" — were 
details  of  the  iNInuson  family's  **wcird  sex  rites*'  and  alleged  plans  to  kill  movie 
stars  including  Frank  Sinatra,  who  was  to  ho  hung  upside  down  on  a  meat  hook, 
skinned  and  turned  into  pocketl;ooks  to  be  sold  at  hippie  stores. 

In  the  rush  to  defend  a  newsman's  nntrauinielcd  right  to  print  what  he  ^vallts 
and  be  under  no  coustraiut  to  reveal  his  sources,  the  .lournalistic  eomnuinity  is 
making  a  hero  of  Williaiii  Farr.  His  .iailing.for  refusing  to  iiaiue  the  lawyers  who 
gave  liim  tJie  GraJiam  transcript  is  presented  v.s  part  of  a  wider,  dangerous  pat- 
tern of  intimidation,  and  a  sign  that  federal  legislation  is  needed  to  protect  iiows- 
■luen's  unrestricted  right  not  to  tell  courts,  prosecutors  and  legislative  committees 
where  they  get  their  iuforiuatiou. 

There  is,  we  rccognisoe,  a  threat  to  press  freedom.  .It  surfaced  when  the  Nixon 
administration  moved  through  subpoejja  against  repoi'ter  Earl  Caldwell  in  the 
Black  Panther  case,  and  when  it  later  sought  iirior  restraint  against  newspapers 
in  the  Pentagon  papers  case.  The  Supreme  Court  backed  tip  tlie  argument  that 
reporters  have  no  automatic  claim  of  immunity  and  could  be  compelled  to 
testify  before  grand  juries;  it  almost  backed  prio:*  restraint.  Since  then,  the 
administratioirs  skirmishes  against  new.smeu  seem  to  have  been  halted,  teui- 
ponirily,  but  the  assault  has  been  carried  forward  by  state  and  local  prosecutors, 
many  of  ^yllOIU  have  their  own  grudges  against  the  prcss-^sonic  rational,  some 
not.  It  is  against  this  cniotioiinl  background  Umt  the  Farr  case  and  that  of 
-Peter  l>ridge,  whose  article  in  the  Is^ewark  News  led  to  his  jailing  should  be 
examined — not  just  for  the  legal  equities,  but  for  Ihc  reporting  they  represent. 
Should  the  push  for  federal  legislation  proteccing  journalists  reach  the  floor  of 
Congress,  the  stories  themselves  will  be  a  focal  point  in  tlie  debate.  Uiifortun-' 
ately,  both  Farr  and  Bridge  may  iulhiencc  sonic  legislators  to  turn  from  shield- 
ing the  press  to  hobb'ling  it. 

Tal:e  the  Farr  case.  The  iMaiison  trial  judge,  Superior  Court  .Tudgc  Charles 
IT.  Older,  in  the  wake  of  blaring  headlines  which  accompanied  President  Nixoirs 
incredible  opinion  as  to  Manson's  guilt,  had  invoked  a  "fair  trial"  or  '\gag"  rule 
Under  that  rule,  defense  and  pro.sccution  lawyers,  defendants,  witues.scs,  police, 
and  other  attaclies  ot*  the  court  were  barred— under  thvcat  .jf  contempt-— from  ■ 
liassiug  information  to  the  press.  Nevertheless,  persons  covered  by  that  rule, 
including  two  of  six  lawyers  in  the  ca.se— gave  Far;-  the  transcrii)t  of  Mrs. 
Graham's  police  statement.  On  October  S,  a  day  ocforo.  its  publieariou  bv  the 


JIcrtif(l'Kir(i)}ii)icr,  Mr.s.  Or:ili{iiirs  l.'nvyiM'  told  .IuiIko  Oider  Vhv  docinnon)'  w.*}.s  in 
Fnrrs  Iminls.  'I'ho  jiuLw  unUtMl  an  inrurniiU  honiMni;*  in  his  (•ImniluM's  wluMi 
Fun-  c.autirimMl  lu;  !uul  the  ti'iuisci'ipt.  OUUii*  rcnnarUoil  tliul  il  wtiuhl  bo  hi>lj)ri\l 
l!or  :i  I'air  trial  i(;  It;  wya  luA:  priiiliMl;  lie  acklod  il".  wcnild  In*  a  si'j-idus  lijaUri*  iJ: 
llio  wuivrUil  ixvi:  (;u  tijc'jm-y.  Tim  jiulg'u  also  askiMl  Farr  to  ri'voal  his  .source,  at 
tlu^  saiao  (iiiiL*  iiutini^  llic  roi>ortcr  was  covered  hy  iUa  oxistin,^'  California 
■'shiolir'  law.  J''arr  rcfiisud,  and  laliT  lliat  lUiU'lit.  afUn-  pidilii-alion  was  set. 
trail  I'd  Judge  Older  to  w.-.rii  Jiirn.  so  that  precautions  iMudd  he  la  ken  to  pro\*enl: 
the  jury  i'roni  Seeiuj^  the  headlines  as  the  jurors  rode  Iho  bus  Tnau  their  se- 
ipiestiu'ed  hotel  rtionis  to  the  courtl\ouse. 

On  the  da.\"  of  puhlieation,  defense  luwvc?r.s  ruoved  for  a  udsh'lal  ou  the  ^-rounds 
the  trial  had  been  prejudieed  liy  Farr's  JJoral(/'h\r(iniint^r  "eX('lusive" — a  jnotion 
ileined  iby  Jud;re  Older. 

t5u\"en  uitJuths  lal;e'r,  when  Farr  wa.s  no  lonirer  enipIo.xxM?  by  a  nowspaiier  and 
tlu?oreticiLlly  no  IoMi;er  eovered  by  a  shii'ld  law,  ."lud;Lre  Older  hehl  a  fornial 
liearin^^  ou  the  niattei*.  l«\*irr'.s  lawyer  .sti])ulated  that  t.wo  .I/^/^m-o;/.  ease  lawyers 
l>his  one  otlu.u'  person  sid)jeot  to  tlie  judge's  "j;rag"  ruh?  bad  i)ee])  Farr'.s  sourei^s — 
but:  lie  declined  to  uaiue  tUeui.  The  Jiul.^e  took  the  po.sitiou  Uuit  i'arr  had  no 
ininnudty  and  was  iiidiiiM"  the  identity  of  per.sons  who  had  aeted  in  eoiiteiapt  of 
eourt,  a  position  tluit  was  ni>lield  ^\•ilen  the  ease  was  taken  to  aiii^eal. 

In  i-eu-o.speet  it  is  worth  asking  ^^•lKil■her  defense  lawyers  sid'  in  nuition  e voids 
they  tbou.i;iit  eould  be  e:xploitcd  to  brinj;*  about  an  oial  to  the  trial.  Were  I'arr 
and  his  paper  beinjjf  nsedV  Only  Farr  anil  his  editors  ean  answer  tliat.  What  we 
know  is  tJiat  Farj*'s  story  ^\■as  not  'Muvcstitrative  reportin;^:  wliieh  in  many  in- 
stances has  uncovered  wrong-doiuf;  by  public  oflicials  \nul  private  eitizcn.s,  or 
provided  other  inforniatii>n  tlie  public  was  ejditled  to  have" — descriptive  lau- 
^JTuage  foniul  in  a  re.volntion  adopted  last  rnoniJi  by  tin,;  Associated  Press  I\[an- 
afjfing  J^ilitors- Association,  conunending  irarr  and  '  cxpressin.if  "concern ^djont 
■judicial  cens(»rsliip  and  such  injustices  as  Farr's  h^intj;  jailed  .  .  It  seonis  to 
ns  that  the  newspaper  erred  I)y  rnshijig-  into  print  with  a  s<'aniy  sensational 
aecoiuit  based  on  material  obtained  in  ooid-.radietion  to  i;oui-t  oi-diu',  ami  where 
the  sellinj?  of  more  noM-spapcrs  was  the  only  pnblic  service  rendered. 

:V\\{i  HrUlf/G  case  offers  a  ditTerent  sort  ol'  probleni.  Newark's  l)Iaok  mayor. 
Kenneth  Gif)son,  has  been  lighting  the  powerful  white  Italian  minority  of '  Ids' 
cit-.y  helped  by  State  Asscnddyniau  Anthony  Imperialo.  This  past  sprinjr,  the 
focus  ol'  their  dispute .  was' t  he  Newark  Jloi'isin^^  Authoi'ity,  a  .si\'-jiH.wabcr  coni- 
2iii.ssi02i  on  whicli  Gibson  had  only  one  roj)re.sentative,  Pearl  Beatty.  When  the 
executive  director  of  the  ayency  retired,  Tmperiale,  who  controlled  the  \'otes, 
pushed  to  have  a  snecessor  named  inMiicdiateiy.  Gibson  son,s:ht  to  delay  ujdil  two 
nwre  of  his  appointees,  thou  awaiting  city  council  ai^pvoN-al,  could  bo  placed  on 
the  iiutliority.  The  vote  ou  Ji  now  director  was  .set  for  ^fay  2.  The  weekend  before 
the  ^-ote,  Gibson  wrote  and  I'oleased  a  letter  to  UUl)  .Secretary  Geori;e  Kouuioy 
askin.ir  his  helii  in  postpouin.^,^  the  housing  vote  and. alleging  "organixod  erindna'l 
elements"  were  forcing  selection  of  the  new  directoi-.  On'  the  day  (if  decision, 
t:he  jS-ew(tr7i'  jVcio.'i  pu})lished  a  fi'ont-pa go  st:ory  hy  Peter  Ili-idge  niider  the  head- 
line: "Oily  Housing  Aide  Itopeats  I:Jribc  OiTer.''  Bridge  (luotod  ^^r.s.  Beatty  a., 
saying  that.  '*a  man  walked  into  my  olliee  a^nl  otrored  me  ,^510,000  if  1  woidd  Vote 
I'or, 'tlieir"  eiioice  t:or  executive  director."  The  story  addcMl.  ''she  did  not  kjtow  the 
nuin  and  probably  wo\dcl  not  recogiuze  him  if  she  saw  him  again. 

The  Beatty  allegation  as  printed  lacked  any  hard  racts.  sucli  as  when  the  offei 
had  taken  place  or,  si:'"prisingly,  any  description  of'  the  p  rson  who  had  allogedly 
made  the  offei-.  Xet  Bridge  wrote  it,  and  the  ^'ews  spUisiied  it  on  its  front  .;)age 
.the  day  the  controversial  vote  was  scheduled  t:o  take  place.  Bridge  never  wrote 
a  follow-np  (it  wasn't  his  regular  beat),  and  says  that  his  responsibility  us  a 
rcpovtev  con?^istod\y  so^eb'  in  reporting  accurately  what  ^yaf^  .said,  and  not 
whether  tlic  statement  was  aec\U'atc.  'How  are  yoii  goiug  to  prove  or  disprove 
it?'*  he  said  recently;  His  job  was  to  get  a  public  oulciars  rtafemeut  into 
l)rint  and  do  it  when  the  story  was  hottest . 

Newark  had  been  plagued — and  still  is — by  conflicting  charges  and  conuter- 
chnrges  between  Gibsoii  and  Tmperiale  "forces,  fill  Cvirried  by  the  press.  The 
conntv  prG.seeutor,  pressured  by  those  allegaticns,  set  np  a  special  graiul  inry 
last  Ivfay  to  soi-t  out  svlmfc  was  true  and  false.  Mrs.  Beatty,  when  called,  gave  an 
altogv.'.her  different  version  under  oath  of  the  "bribe  affair"  than  that  reported 
by  Bridge.  vShe  also  vef\it.ed  two  other  versions  attribute'd  to  her  by  others.  She 
said  news  stories  had  distorted  the  interview.  To  v;ind  up  hn>  inquiry,  the  prose- 
en  tor'.s  oflice  decidcu  to  subp':jena  Bridge. 


Wt?  doubt  the  propriety  of  tlio  proseciitc/r's  move,  just  ns  we  tloiibf-  the 
propriety  of  tlie  News'  printiiig  of  BrUljru'.s  story,  And,  Imd  not  tlie  iNixoii 
{uliniuistratioii  «et  the  pattern,  we  doubt  Bridj^e  would  ever  have  been  ealled. 
Hut  we  syiiip.M(;h(ze  wUIi  a  law  eiiforeeiueiit  onieial  who  ruads  allegations  in  liis 
daily  newspaper  (hat  seem  to  him  unfounded,  yet  are  printed  sis  if  they  were 
true. 

Tlie  rest  tlie  li ridge  story  is  well  known.  Though  tiie  original  aim  was  to  have 
him  eon  firm  the  aocuraey  of  the  Beiitty  iuterviuw.  Bridge's  deeision  to  try  to 
(piash  the  subpoena  prompted  the  proseeutor's  ofliee  to  enlarge  on  the  informa* 
tion  souj^ht.  The  state  eourts  ruled  Bridge  had  given  up  his  ininuniity  wiien  I:e 
identified  ^Irs.  Beatty  as  his  sonree.  AVlien  Bridge  appeared  before  a  grand  jury, 
the  (jnestioiis  went  to  other  inforniatioji  than  that  which  appeared  in  his  story. 
Bridge  refused  to  answer  outside  the  faets  printed  and  spent  21  days  in  jaii. 
lie  insisted  lie  would  lose  his  sourees  if  he  diselosed  what  else  was  said,  and 
that  the  (jnestions  went  beyond  fciie  Beatty  incident  The  prosecutors  were  ap- 
palled that  Bridge  (pi o ted  Mrs.  Bea\:ty  on  a  matter  as  important  as  a  bribe,  but 
never  toolc  a  note  during  the  interview  and  never  eonfirnied  the  yuote  before 
publieation. 

The  irony  is  thjit  both  eases  have  been  used  to  wave  the  banner  for  investi- 
.trative  reporting — wliieli  neither  rein-esents,  AAx*  would  iirgiie  tliat  the  main  bnr 
to  toiigli,  eritlenl  rui)orting  is  not  the  "eliilliiig  effeiit"  of  the  Supreme  Con  it's 
CdidtocU  deeision  nor  tlie  absence  of  a  sturdy  federal  liiw  shielding  reporters.  Tlie 
principal  deterrent  to  sneli  reporting  lies  within  the  j)rofession  itself.  Hard  infor- 
ni.Mtion  is  hard  to  come  by.  It  takes  tinie  to  dig  out.  and  few  publications  want  to 
invest  the  time  or  money.  It  takes  perseverance,  and  few  reportiM-s  and  editors 
these  days  have  in  neb  of  that".  It  i.solate.s  yon  from  .sources  for  whom  tr?ith  is  a 
iisssor  good,  and  fc\v  Journalists  relish  isolation.  And  when  things  really  get 
rough,  it  may  meon  tliat  your  income  taxes  are  reviewed  (as  CBS'  .Tolin  Hart's 
were  wiien  he  o\ino  bat-k  from  a  reporting  trip  to  North  Vietnam ).  or  your  com- 
pctit.ors  get  the  scoops  (ns  lmp)>eiied  t  o  The  V/a-'^Jihif/ton  Poh't  witli  The  Washiuf/- 
tou.  Sffir'Ncioa'  exclusive  interview  of  the  President). 

Tluis.  Hiongh  M'e  are  not  indifferent  to  tfie  danger  to  press  indeprnd(Mice  from 
prosecutors  and  judges,  we  are  equally  concerned  by  the  search  for  a  shield  law 
or  a  press  coniicil — in  fact  by  anything  that  promises  an  iiistitntiouali'/.ed  or 
iegali5:ed  sliortcut  to  fair  and  full  reporting  but  eould  turn  out  to  be  Just  the 
opposit;e.  There  are  no  shortcuts.  The  press  can  only  put  its  trust  in  tiie  First 
ameiulineiit  pure  and  clear,  and  ping  away  at  getting  the  whole  tnitli  and  noth- 
ing but  the  truth. 

[Reprinted  by  rermission  of  The  Neto  RepuMie,  ©  1973,  Harrison-Blaine  of  New 

Jersey,  Inc.] 


SPEECHES 


SurUKMK  COUUT  UNDEUMINES  Fur.EDOlM  OF  THE  PUICSS 

Afr:  Ehvtx.  ?»rr.  President,  on  .Tune  29.  1972,  the  Supreme  Court  annoiineed  its 
deeision  in  tljree  eonsoHdated  eases  which  involved  an  interprettitioii  of  the 
first  amendment  respecting  uewsiiieh's  eoufidential  sources  of  information.  In 
Branzhurf/  v.  Jlfiyes,  a  majority  of  five  Tustiees  determined  that  there  is  no  first 
:niiendmeiit  privilege  for  newsmen  to  refuse  to  answer  questions  of  a  Grand 
.Tnry  even  if  those  questions  require  the  di.sclosnre  of  confidential  sources  and 
information. 

.Justice  White's  oinnion  for  the  majority  rejects  the  analysis  of  the  Ninth  Cir- 
cuit Coui-t  r/f  Ar>peals  In  the  ease  of  v.  Caldwell,  one  of  tlie  consolidated 
eases,  which  had  reeognized  a  first  amendment  newsmen's  privilege  against 
compulsory  disclosure  of  confidential  sources  and  information  in  certain  circum- 
sta uees.  Justice  WJiite  wrote  : 

"Fair  and  effective  law  enforcement  aimed  at  ])roviding  security  for  the  per- 
son and  property  of  the  individual  is  a  fundainental  function  of  government  and 
tlie  grand  jury  plays  an  iiujjortaut,  eonstitutioiially  inaiulated  roP:  in  this 
process.  On  the  records  now  before  us,  we  perceive  no  basis  for  holding 
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lUnt  tlie  public  ill  tores  I;  in  l:i\v  ont'orcciiioiit  and  in  cwLsnring  offoolive 
ji'iind  jury  i)rocLH»(liii?j:s  is  insiiniclont  to  override  the  conscyueiitJal,  but  uncertain, 
bnnluii  on  Jiews  ji^atberiny;  wliieli  is  said  to  result  from  insistiiij*-' that  reporters, 
like  ot  lK  r  citizens,  respond  to  reU^vunt  questiojis  put  to  tlioni  in  ihe  coiirtx-  o''  a 
valid  \^v:ina  jury  iuvestit^ntioii  or  eriniiiial  trial." 

On  ijrevious  occasions  1  have  stated  that  the  Ninth  Circuit  Court's  decision  and 
I  ho  analysis  ui)oii  \vhlch  it  was  based  constituted  a  wise  and  true  reading  of  the 
First  AnuMidnicnc's  t'liarantee  of  freodoin  of  the  i)ress,  I  am  deoi)Iy  coiieeriied  and 
;i:rcatly  disappointed  over  the  majority  oi)iiiion  in  BnmzJmrg  v.  Jlayes,  whicli 
reversed  the  Ninth  Circuit's  decision  in  the  CuUlwcU  ease.  I  iiinst  agree  with 
Justice  Stewart,  vnitiiig  in  dissent,  that,  ''The  Court's  crabbed  view  of  tlie  First 
Aineiidmeut;  rcileets  a  disturbing  inscnsitivity  to  the  ehtieal  role  of  an  inde- 
l)endeiifc  press  in  our  society." 

In  prote<;tiii.^'  Noi:;  Yorh-'Thncs  reporter  Earl  Caldwell  from  api)eariug  before  a 
I'Vdoral  Grand  Jury  in  California  investigntiiig  the  Blaclt  Panthers,  the  Nintli 
Oirc\iit  Court  euiphasisccd  the  vital  role  which  a  free  press  plays  iii  a  fi-ec  society. 
It  correctly  ob.servcd  that  the  first  aiiiendiiieut  was  adopted  to  preserve  nn 
*'untranuneled  press  as  a  vital  source  of  public  information."  Judge  Merrill  \Yrote 
for  the  Court  of  Aj)penls, 

"The  need  for  an  untramineled  press  takes  on  special  urgency  in  tiinc^*  of  wide- 
spread protest  and  dissent.  In  sucii  times  the  first  auiondnient:  jn'otoctions  exist 
to  ruiuntaiu  eonimuuication  with  dissenting  groups  and  to  provide  the  public  with 
a  wide  range 'of  iiifornuition  about  the  nature  of  pro.'2st  and  licterodoxy/' 

lie  warned  about  tlie  threat  to  freedom  of  tlie  press  which  comes  from  fear  of 
g(»vernnient  iutcrforeuee  witJj  the  jjewsman's  investigative  process.  He  cautioned, 

"To  convert  news  gatherers  into  Department  ot  Justice  investigators  is  to 
jiiva<le  llio  aulonouiy  of  the  press  by,  iinposiug  a  governmental  function  iii)on 
then-  To  do  so  where  the  result  is  to  dlmiuisii  their  future  capacity  as  news 
g.\!i   rers  is  destructive  of  their  public  function." 

It  is  important  to  iiiulerstand  that  iieitlier  tlie  District  Court  nor  the  Oouit 
f>t  App(»als  in  tlie  OaUhvcH  case  purported  to  estat»lif;li  a  sweeping,  unlimited 
privilege  for  iiciwsnuni.  The  general  rule  set  fortJ.  by  ilie  Court  of  Appeals  requires 
a  f  jlap'*5ng  oi!  tlio  interests  of  tlie  iirst  amcudmont  iind  tluv  in/t?rcsCs  oi:  Jaw 
t;ni,>rc(»iuont.  It  wo^\*'-^  simply  rtHuure  that  where  tlie  public's  first  a!nou(hn(Mit 
'•right  to  be  in  form  f*-  *  would  bo.  jeopardi'/.ed  by  a  journalist's  submitting  to  secret 
(J rand  Jury  interro.^ation,  Hie  government  must  deinonstra/e  a  coinpeiling  need 
I'oY  tJie  widioss'  prosoaee  betore  he  caa  bc"  subpoenaed.  The  Ninth  Circuit  oi)inioii 
ompliasiticd  that  its  rule  was  a  narrow  one.  It  specifically  noted,  "not  everv  news 
source  is  as  soiisitivfi  as  the  331ack  Panther  Party  3ias  been  shown  to  be  respecting 
(he  perforniaiice  of  the  'establishment'  press  or  the  extent  to  which  that  per- 
form an  ee  is  open  to  view." 

Quite  clearly,  the  Court  of  A]>peals  dceisiou  resulted  from  a  careful  eonsidera- 
tinn  ol;  both  tlie  tirst  amendment  and  hiw  ouforeeiuent  interests  at  stake.  The 
deoisiou  striick  a  ^vise  balance  beweeii  tliese  interests  under  the  cireiuiistances 
oi:  this  particular  cas-:».   

.  I  am  coiui'oUed  to  say  that  the  Supreme  Court's  reasons  for  rejecting  tiie  Ninth 
'•::,»J!it's  d^ci'iion  arc  neither  iiupi'essive  nor  persuasive.  The  majority  opinion 
does  no;  ^ike  into  account  tJie  practical  effect  of  its  holding  on  newsmen  and  the 
public's  right  to  be  iufornied.  At  one  point  the  majority  opinion  naively  describes 
the  consequsnces  of  its  decision  as  uot '"forbidding"  or  "resti'icting"  the  use  of 
t'(ni(idential  sources  by  the  )-)ress.  It  states,  "reporters  remain  free  to  .seek  news 
i'roiu  any  source  by  means  within  the  law." 

Of  course,  it  would  be  absolutely  unprecedented  and  uneonstitu/ional  for  t!\o 
government  to  "forbid"  or  '*restri»"t"  newsmen  from  using  eonlideiitial  sourcos  in 
their  effort  to  enlighten  Americans  on  matters  iif  public  coueerii.  That  is  not  the 
problem  raised  by  the  siilU)oenas  to  Earl  Caldwell  and  other  rcport(»rs.  The  pi'ob- 
leni  for  them  and  for  the  public  is  how  a  reporter  can  continue  to  gather  news 
■uul  to. report  to  the  public  from  ami  abo\it  sensitive  persons  and  issues  v»iieu 
that  reporter  can  bo  .  ,nu)elle;7  by  the  goverinnent  to  disclose  these  t^onddential 
sources  and  informativ  .  in  secret  G-rand  Jury  iiit:er rogations. 

Aggressive  and  curious  newspaper  reporters  have  aSvays  been  a  Umiptin^  i}n\} 
easy  source  of  iiiforniation  for  goverinnent.  Nevert:lieless,  whatever  sliort-t^rin 
l)onel\tM  may  tlow  from  goverr'uent's  reliance  upon  ue^vsinen  as  a  siibstitut.e  h.. 
'its  own  iuvestigntlons.  the  long-term  threat  to  the  public's  vi^xht  to  be  inrornuMi 
about  the  controversial  as  well  as  the  routine  is  too  gi-e,at  a  risk  to  take  in  i\  Vww 
society. 
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.'lustico  SclwMrt'.s  tlissuiiliiii?  opluiiin  in  Itntnzburf/  v.  lluycs,  (l(H'l5in»s: 

"A  CHi-(»llMr,v  uT  tin?  I'j.u'Iil  to  lUiWIisIi  nuisl  lie  jliu  riiilit  to  .uMMirr  ni'W.-:,  TIn' 
full  ll«»\v  (»r  inroruiMtiini  m  llu;  jh'iiIci-UmI  liy  tlio  fn'o  jirc-js  Jiiut i:;nil im' 

W'rMiM  -.'I'vrrr.'ly  rui'lMiicd  if  iid  iirnUuMinii  wli,, i ('vor  wcix*  jilTunlcd  to  tlir 
jinicfss  Iiy  wliicli  iiuws  is  Mssciiililcd  mikI  (lissi'iniiiMlrtl." 

'j'lu*  riiiiit  to  ,u::il.]i('r  ik»\vs,  .MisfHM.'  »Sl<*\v;H't:  !  ("iriM.M-tl.v  (i])si.m*V('h.  '•'uiijjlio.s  ii  right: 
to  \\  fojiCnliMili-.il  ivlal ini\sin;>  i)i'\\v<.MMi  a  nM^'^^'t^'i'  JHit)  his  sowrcv." 

S{*V(^i'{il  jifi'ulavil.-:  lilod  Willi  Hie  Nliitli  C'lrcint  (.'{Hii-l  l».v  soiiio  <il'  the  finiul  ry's 
onlslaiKliii.Lr  urwsjiioii  iin(|{M-lin(i  llic  pi-ar.-tirjil  iiiiporlaiuu'  nt'  in-oicci iim-  iicws- 
iiieii's  mii.'HUMitlal  su\nM.:rs.  'I'licy  nnii'nnnly  ' wa  ni  tlial;  williMiit  sonic  projc'ri  ir.ii 
frniii  XA'aloiis  law  I'MlNM-crimiiil .  sciisitivt.^  ,soMr(.M.'s  I'or  jjows  nlmiU:  nuH  rnvorsla  I 
sulijo(Ms  wil]  (iiiickly  "(Iry  ni.>/' 

'111  <in('  ol'  llicst?  nllidavi/s.  .Mr.  AValliM-  (.'I'onUitt.'  mT  CMS  Nows  stated, 
•  doiiji^  iiiy  worli.  .1  dopoiid  t:oiJst;aiit.Iy  on  iidnrnnit Ifin.  ideas,  leads  and  opiii- 
ifjiis  received  in  eon/idunce.  S»'*/i  jjialerial  is  esxeidial  in  (Ji;:iriii.i:  (Jtd:  n<»\vs\v(ir< hy 
faets  and,  eqnally  i'niporlaiiV.  in  assessiu^r  Wui  iniporlaiioo  and  analyxin.ir  ilie  sIjl;- 
inlieaiieL'  nl'  |)iil)Iie  L'veMits.  AVitlnnit  sueli  materials.  I  wonltl  lu'  aiile  ti)  do  litth^ 
nnjri;  tlnin  iiroadcast  prcs.s  rolcastis  and  pulilif.'  statoniLMds. 

'"TIio  ina(erial  Hint:  I  ohiain  in  i)rivaey  and  on  a  erin/idcHd iai  liasi^-  is  .uivon  to 
in(,'  oir  lln(t:  basis  IiLM-ansi;  niy  n(!\vs  sonrties  liavi;  l(»arned  t  o  t  rn^'t  nic  and  ean 
uoiditk^  in  me  \vit]n)nt".  I'onr  of  exposnn^  Jn  nearly  evin-y  ease  their  jHisition.  per- 
liaps  tluMi*  very  jolj  or  ciireer.  won  Id  Ijo  in  .leopard  y  if  fids  were  nof.  tlie  ease. 
Tliore  .'ire  ahniist:  daily  uxaniph.'s  oT  t:hi.s.  K(jr  example:  A  niemiier  ot*  the  statT  nl' 
Ji  United  Stales  Senator  advLstnl  nio.  l!ar  in  advance  of  the  annonneennMd.  tliat 
lii.s  enipl{»ycM-  did  not;  i>lan  to  lam  I'or  reel oet ion.  An(jilier  person  in  a  sinular  p(isi- 
tion  tipjunl  nio  to  his  emjtl oyer's  infeid:ion  to  se(.»Ji  a  hi^'']jor  oiDee.  An  o/Jieer  )n.j:h 
.  in  l/enlagon  cireles  recently  otTonul  evidence  ol;  i)re.ssnro  hi:yh  in  the  military 
coniniand  strnct;iire  to  get:  the  l*resident-  to  cnt:  hacU  on  his  \'i(,'t  Nam  withdrawal 
conunitments.  A  barrondov  t.nUl  uio  of  -Craiul  in  restanvant".  insiieetiiin  in  New 

 XjmU  Ci/y.  A  scientist  assor/(j(I  Mia/:  Hie  A  tonne  Knory:y  Ojinnnssion'.s  sa/'ely 

standavfls  i'or  a  tonne  enerj;ry  .instiiilath)ns  were  not  adetjuate.  None  of  these  per- 
sons won  Id  have  vol  nutoei/sl  this  inl'orniatioii  ii'  they  thon.trht  tliey  won  hi  iie 
expo.sod  as  tlie  sonrco  ot!  tlie  iiil:orm;it ion.  Jn  short.  F  \V(mld  he  nnnhle  l:o  nhtain 
mncli  of:  the  material  that  is  indispensable  to  my  work  it'  it  were  lielieved  that 
people  could  not  talk  to  me  conlidcntially.  T  certainly  conld  not  work  ef'CeetivcIy 
if  T  had  to  sny  to  each  person  with. whom  I  talk  that  any  inl'ornnition  he  .^a\*e 
me  nii.i^ht  l»e  ns(Ml  against  hini." 

^liUo  \Yall;ice.  an  outstauding  iuveJstigfitive  veiiortev,'  declared  in  a  similar 
nflidavit.; 

"In  my  ex[ierience  in  investigative  news  .gathering  the  ability  to  establish  and 
maintain  the  confidence  of  i)eoj)le  wiio  may  be  willing  to  suggest  loads  and  divnJge, 
I'aets  and  baekgronnd  informa(:ion  to  me  has  l>oen  essential.  II'  such  iiooplo  be- 
lieved that  I  might,  voluntarily  or  involnntnvily,  betray  their  trnst  by  disclosing 
my  sonrcos  or  tiH.Mr  iirivate  connnnnieations  to  me,  niy  uset'nlness  as  a  roporlei' 
wonld  )fe  comnniincJitioji.S"  to  mo,  my  ii.set'nlne.s.s  a.s  a  reporter  wonid  bo  fe'erioti.siy 
diminslied."    ,  . 

An  oxamiiiation  of  tlio. Supreme  Court's  decision  in  Byanz'hHrt)  v.  Jftijics,  mwM- 
be  made  in  the  context  of  the  importance  of  a  free  press  to  any  tiMje  .societ;y.  The 
rationaic  for  protecting  newsmen  from  government  inqniry  i.s  not  to  i)rntect 
them  individnall.v,  bnt:  to  insure  that  the  pnblie  iias  access  to  that  free  tlow  of 
infornnition  so  vital  to  a  democracy.  'J-lie  lirst  amendment,  incl.nding  its 
gnarantee  of  a  free  press,  was  dcsignecl  to  make  Americans  i)olitically,  intel- 
lectually, and  spiritually  free.  Its  prohibition  against  govertnnent  snpprcssion 
and  intimidation  of  the  press  is  couched  in  sweeping  hingnnge.  In  my  .indgnieiit, 
t.hc  Fonudiiig  Fathers  ii\tended  the  firfst  amendmeut's  protection  of  the  presifi  to 
be  liberally  construed. 

In  thi.s  decision,  tJie  Supreme  Court.'s  majority  has  overlooked  the  philosophy 
of  the  lirst  amendment's  guarantee  of  a  fve6  press.  The  livl:-Jnstiee  majority 
ha.s  casually  dismissed  the  practical  effects  of  its  holding  which  will  certainly 
undermine  the  alality  of  reportei's  t;o  search  out  the  fcrutJi  for  the  American  peo- 
ple. The  majority  has  apparently  forgotten  the  historic  dangers  alwa.vs  implicit 
when  government,  even  for  the  most  noble  of  puii)ose.s,  interferes  with  ami  re- 
strietrj  the  operations  of  the  press.  And,  I  am  sadly  competed  to  believe,  it  has. 
not  fully  understood  tlie  grand  and  hopeful  assumptions  which  unclerlny  our 
Founding  Fathers*  conviction  that  men  have  nothing  to  fear  from  freedom  of 
'  thought,  speech,  and  press  as  long  as  truth-  is  tree  to  combat,  error. 
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bt'lk'vc  l\\i\t  J»istic(»  Sfiiwni-I  in  lils  di.sHciit:  lin.s  nodiinituly  iK'tvoivod  Iho  iv- 
laHoiishi])  oT  tlio  mows  .mUluM-cr  and  the  eoiilidi'iit lality  of  his  sources  lu  llio 
j»iirjMisi»s  nriin?  JirsI;  whj(..'M(Jjihmi(  Ho  wvair, 

"'i'lu;  rciHirror*.s  {'ousUtulifH);  1  ri.irlit;  to  a  conliUrMitinl  rohitioiisljip  will)  his 
sonivi'  stuuis  I'miu  iho  l)rf)a(i  soc-iofai  Iiil(MX».sf  in  n  full  and  fn.v  How  of  iiifdniia- 
lioii  to  1:1)1  piihlie.  J|:  i.s  tins  liasiti  iruiiconi  uiidLM-lios  tlie  ("oiisl  itutloii'.s  pro- 
loolioii  of  J'  IViM!  pms.s,  lK?cJn?.so  Iho  .i;naraiit(»c  is  'not  i'ov  tlm  heiio/it  oH  the  press 
sr)  iiiiich  as  LV)r  t.lio  Ijoiiofit  of  us  all.'  " 

C(MK't»ni  ovor  Kovoniiiioiit  iiitorleroiicc  with  tlio  ;iniiriialist/.s  I'nncnoii  was  luiuii- 
fest;od  diiriii^Lf  roooiit  lioarings  ol'  (ho  Soiiato  ^^ul)oo^lIllIt■|oo  on  Const it;iit;ional 
in^^l)fs  on  l;))o  stalo  oJ'  i'roodoMi  <U*  /.ho  pross  in  A?noi*ica.  KofM'csoiifat ivos  of  nows 
or^ranizations  and  pnlili.slior  assooiations  and  indiviflual  nowsnion  cxpross(Ml  thoir 
silarni  over  irovCM-nmont;'s  snddoii  Incroasod  suljpoonaln;jr  ol:  iiowsaicn  ovor  tlio  last 
I'ow  yoars.  A  Twontiotli  Contnry  Fund  TasU  Foroc  on  Govornaiont;  and  (he  I'ross 
stndiod  in  dolail  IJiis  i)ro]>iojn  ami  li.as  ptdiHshcd  Us  /in(Iiii.i;s  in  nn  improssivo 
roport,  entitled  'Trcs.s  Freedoms  Under  Prcssuro.*'  A  nniiiliar  of  i)rol;ossional 
news  a.ssooiations  luivc  advocated  onaehaent  of  legishiUon  to  protect  newsnion's 
Cfailidential  sources. 

Kospondin;Lr  to  this  .orcnving  concern  ovor  govornniciit  iutorforonco  wiUi  Il5c 
oporaMon  of  a  free  press,  Jijciuitor  Jaiues  Pearson  has  iutrodnVed  S.  LSll.  widelv 
liuown  as  the  "newsmen's  priviloi^c*'  bill,  deferred  to  the  Constii ntlonal  Ki'^dits 
Snhcounnittee,  this  hill  lias  reeeivod  considorahlo  sni)i)ort  and  was  the  snhioct 
at'  discn.ssiou  during  the  Suhconunittcc's  Iioarings.  i\Iorc  reoontly.  followiui:  Uio 
Snpronie  Courtis  reversal  of  the  6'(//(/i(;(;//  decision,  ftouator  Crniistou  iatrodufod 
audtlu'r  version  of  a  '•newsmen's  privilo;;'c"  bill,  S.  iMSd,  Sinular  loKislatimi  lias 
heen  introduced  in  the  House  of  Kepresontativos.  This  logMsIation"  is  dosi.^ned 
to  do  wliat.  the  Sn]u'o!)ie  Court  refused  to  do— to  protect  newsnion's  confidential 
sources  and  inforiujition  in  certnin  cireuuistaiiccs  from  canii)ulsory  disclosure  to 
,,  .uoverniuenta  I  Itodios. 

Ill  tlie  Cfuirse  of  our  hearings  of  freedom  of  press,  I  expressed  my  hope  that 
t)io  Suprenio' Court  would  amrin  the  wise  holding  of  the  Xiiitli  Circuit  Court 
of  Appeals  in  tlio  CaldwcU  case.  It  was  my  view  that,  once  having  established 
a  constitutional  basis  for  a  newsmen's  privilege,  the  courts  could  best  balance  the 
c(«uipeting  interests  between  the  press  and  govern  in  out  on  a  ease-l\v-caso  basis 
without  MiG  luod  for  any  legislation.  Xnasninch  as  the  Suprenie  Court  lias  re- 
.lected  a  eonstltutionally-bascd  privilege  for  neu-smeu,  proiiosed  legislation  estab- 
lishing a.  privilege  for  newsmen  deserves  renewed  consideration. 

■^U\  IM-osideut,  there  lins  heen  considerable  editorial  coiumentary  on  the 
8nf)re:ne  Court's  decision  in  this  case.  Because  T  con^jidoi-  tiie  issues  involved 
In  1)0  of  riindaiucutnl  importance  to  the  freedom  of  our  eon u try,  I  ask  unanimous 
consent  that  several  of  t;hese  editorials  be  in.serted  at  tliis  i)oint  in  the  Record. 


Is  Till*.  IMu'.ss  Bkiist.  IToinu.Ki)? 

(ny.^Jini  .1.  Ervin,  .Tr.,  U.S.  Senator,  Remarks  made  before  the  North  Carolina 
Press  Association,  .Tanuary  19,  1!)73) 

It  is  my  belief  that  the  first  amendnient  was  adopted  hy  our  Founding 
Fathers  for  two  basic  reas(Uis.  One  reason  was  to  insure  that  Anicrican  would 
be  poIiticaHy,  iiitelleetnally,  and  spiritually  free.  The  other  M'as  to  make  certain 
that  our  sy.slcin  of  go.Grnnicnt,  a  System  d<  :iigned  to  be  responsive  to  the  will, 
of  an  informed  public,  would  function  effectively. 

The  sco]>c  of  first  amcuduient  freedoms,  including  freedom  of  lu-ess,  is  broad 
and  was  intended  to  bo  so.  Tlie  first  anKUulmeut  is  impartial  and  inclusive.  It 
bestows  its  freedoms  on  all  persons  within  our  land,  regardless  of  whether  they 
are  wise  or  foolish,  learned  or  ignorant,  profound  or  shallow,  and  regardless  of 
rhcucr  they  love  or  hate  our  country  and  its  institutions. 

l)*or  this  reason,  of  course,  first  aniendment  freedoms  arc  .oft:cn  grossly  abased. 
Society  is  sorely  tempted  at  times  to  demand  or  countenance  their  cnrtailineut 
l>y  govern ni cut  to  prevent  abuse.  Our  country  must  steadfastly  spurn  this  temp- 
tation if  it  is  to  remain  the  land  of  the  free.  This  is  so  because  the  only  was  to 
prevent  the  abuse  of  freedom  is  to  abolish  freedom.  y  ' 

The  finest  for  the  truth  that  makes  men  free  is  r.'it  c;isy.  As  .Tolui  Charles 
:\IcXeil.  a  North  Carolina  poet,  said,  "teasing  truth  a  thousand  faces  claims  as 
in  a  broken  uiirroiV'  The  Founding  Fathers  i)elieved — and  I  think  rightly — that 


656 

nio  l)ost;  [(!.sl;  of  tnifli  is  its  ability  to  get  itself;  nccoiHed  wlion  cinillicliiij;  iOons- 
ennij)(!tf»  for  t1)(-  miiifls  ol'  iiieii. 

And.  SM),  tlio  Kimiulinir  l*'nlliors  sJ:ik(Ml  llin  very  oNistiMU'o  of  Aiueric-n  ns  n  frc^e 
society  upon  tlieir  fnith  thnt  it  lui.s  nol.liin.Lr  to  fenr  rrmn  t  lie  (»n-<  -ist*  *  f  !irs( 
.•inienflnieul:  rrtMHloms,  no  mutter  ln)\v  niiicli  lliey  uuiy  be  ;il»n.s<'(l.  ns  innv:  as  trnlb 
IS  free  to  combat  error. 

Uei>resenlative.s  ot;  tlie  ]Jres.s  luive  been  rc-eeiitly Claijiiin'r  lliat  ll-.ey  rire  not 
free,  tliat  in  effect  tlic  NMxon  ad  nii  nisi  rati  on  lias  sliacUled  tbeni  with  threat.-! 
:niil  restrictions  thai:  (b)  not  jioi-mil;  1:1] on)  to  rulMll  I  bo  ro]e  wliJeli  llio  f.'onsl.itnt  ion 
^^ives  them.  There  is  substance,  T  f(iel,  to  their  claims.  A'o/r-vn.v.vrA-  niai::r/.inc  ,uoes 
so  .far  as  to  say  that  t.bc  recent  clashes  between  tlie  administra I i»iii  and  Djo 
media  are  '-wilbont  i.)reccdont>  in  the  bislory  of  tbo  United  States/' 

To  some,  t;bis  may  be  overstating!:  tlio  sign i flea  nee  of  tlie  contliet.  The  pres.- 
lias  tyiiically  playcMl  a  eritittMl  role  of  tcoviMamient.  and  .trovei'nnient  has  often 
resi)onded  with  intcr.-iiediaJe  condonumtir.Mi  or  simply  wilii  ehar.::e:J  of  irrespon;q- 
bility.  J  cannot  say  tliatsiicb  responses  bavo  always  ber'H  iHi./Msti/ied. 

But  the  actions  of  tlie  present;  administration  appear  to  go  beyond  si]n])l(^ 
reac.inns  to  ineidonts  of  irresiimisil)Ie  or  biased  rejiortinir,  t.o Cffoi-ts  at  whole- 
sale int-.iniidation  of  tbo  press  and  broadcast  media. 

T  lUiiut  to  a  j'ew  0Nam[)Ies. 

Reccnt.ly  wc  saw  Olay  Whitch(»ad,  director  nf  tbc  White  House  otliee  of  Teh;- 
conimiinications  f'olicy,  ex'plainin.ii'  a  new  administration  iiropnsal  which  would 
co)iditjon  fJu)  renewal  of  broadcast  licenses  by  tJje  FCC  on  \vl;cther  tlie  local 
station  managrcmcnt  is  ''substantially  attuned  to  tbc  needs  and  interests 
of  the  communities  be  serves."  Ho  later  made  clear  that  what  was  nvilly  souLriit 
was  control  of  networlc  news:  "Station  managers  and  network  oflicials.*'  lie  said, 
''who  fail  to  act  to  correct  imbalance  or  consistent':  hi  as  from  the  networks — or 
wlio  acquiesce  by  silence — can  only  be  consid(MV'd  willing  part'oipants.  to  lie 
bold  fn.ny  accountable  by  the  broadcaster's  eommunif\'  at  license  rencnval  time.** 

Til  a  rather  interesting  sidolighl;  whicli  indicates  liow  tbi.s  plan  Joigbt  work, 
it  was  reccnt.ly  rcportful  that  tbc  finance  chairman  of  ^Ir.  NixtnTs  campaign  in 
^''lorida.  Ceorge  Champion,  .Tr..  lias  cbal longed  the  license  of  W;iXT  in  .Taoksnn- 
ville.  W.TXT  was  the  station  whose  repcn-ters  discovered  some  cojd.-overj'.ial 
staUanents  of  Nixon  Supreme  Court  nominee  C.  Harrold  Cars  well,  wbicli  '^on- 
tri])uted  to  bis  failure  to  receive  Senate  confirmation.  To  nial{c  J na tiers  wi»rse. 
the  station  is  owned  by  tho  ,W a fi7ii)i(; ton  Posi.  which  is  a  frefjuent  administration 
critic. 

We  also  sec  significant  inroads  being  made  into  public  broadcasting.  Under 
administration  prefc'.^nrc,  funds  for  the  Vni)lic  Broadcasting  Cornoi'ation.  which 
in^tni-ii  }u-ovides  funds  for  tbo  Public  Broadcasting  Service,  were  slashed  in  t.li." 
last'Congrcss.  As  a  result,  the  corporat-ion  board;  a  nia.1ority  of  whicli  are  adminis- 
tration aiipoiatec's,  bas  decided  to  witbbnld  funds,  but  only  for  cei'taiu  jnibilc 
affairs  pi'ogramniing  wliicli  })ad  often  included  comnient  critical  to  fiie  KKvaiiiviK 
Programs  sncb  as  William  BnckleyV  *-X<'iring  Uine."  -'The  Advocales/'  "Bill 
Moyers  Journal/'. "Wall.  Street  Week.'*  and  "Wasbingt:on  Week  in  Review*'  will 
not  be  seen  after  this' season  nnlcss  the  corimration  agrees  to  release  tbo  funds. 

It  was  tbo  intent  of  t:bo  Congress  in  enacting  the  Public  Broadcasting  Avt 
of  10G7  wliieb  ni'(»atcd  an  intermediary  conioratiou  to  receive  funds  f(ir  pu'^viie 
telo*-; -1011,  to  insulate  control  of  progranuniug  from  those  who  ajipropriated  the 
doir,^!.s  for  it.  Tf  now  appears  tJ)at  tlie  intermediate  agency  is  asserting  the  sort 
of  P'fUiical  control  wlifcb  the  Congre>-.s  wisel.v  denied  itself. 

There  are  other  examples  of  administration  intimidation  which  conie  to  mind  : 
the  early  sjieeclies  of  the  Vice  President  harshly  criticizing  the  press:  the  in- 
vestifiiation  of  OBS  newsman  Daniel  Scborr  wbo  bad  been  critical  of  the  admin- 
istration in  1071;  the  recent  exclnsion  of  the  M^a^^liinufon  Pofit,  particularly 
critical  of  tbc  President's  war  poli^cies.  from  coverage  of  Wiiite  House  social 
events;  and.  of  conrse.  tbc  controversial  Pentagon  Papers  case,  wincli.Avliatever 
one  inay  think  of  fclie  circimistauces.  was  the  first  time  that  tlie  govonimcut 
sougbft?)  enjoin  the  publication  of  a  news  story. 

lTo\\j  many  editorials  bave  not  boon  written,  or  critical  eomments  not  made, 
because  of  tbese  incidents  is  not  something  which  can  easily  bo  proved — 1  do 
recall  the  ''instant  analyses"  wbioli  followed  presidential  addresses.  Following 
considerable  administration  objection,  we  no  longer  bave  t.bem.  Decisions  not  to 
critici'/e  are  deoisions  wblcb  peo]i]e  keep  to  themselves.  But  t:be  fact  that  in- 
timidation cannot  often  be  readily  shown  does  not  mean  it  is  not  present 
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So  wo  cniuc  to  whnt  wji.s  the  niiiiniincod  siilucc-t.  of  iny  iimscnfiilion  :  news- 
MitMi's  privi!i»j;(»  piMpasiils.  I  wniittKl  to  jxivi*  yon  li.'ir.'kji'roiiMd  iK'rniiS'o  I  l)(»liov(? 
Mini;  tlio  tUwDt  oT  Ji  .snl/(/o/i,'t  to  (osdry  lKM'or(»  ji  jrovornnuiiilal  tribinuil  is  yet  jiii- 
othcr  Mioniis  of  .t;'ovi'rn]nf?iil;ii  intiniidjil.ion  dl'  llio  press,  A  now.sniaii  who 
li.slics  a  story  ohtaincd  frnwi  coiilulential  ;5(Hir('0s  wliieli  is  critir'nl  or  .Mcciisalory 
of  iiuIpUc  oflioials  ov  ijrograni.s  now  I'ncoH  tlio  threat  of  Huiipena  anO  a  poj5sil)lo 
jn'ii  scntcnco  if  ho  rernsos  to  rovoal  Iiis  soarco.  H  he  (hHMde.s  !o  ha(.'K  olT  a  con- 
irovorslal  .^(ory^  it.  is  tho  public  whicli  has  lost  inl'ovniation  wliich  couUl  U'^aO  to 
jiolitiea!  and  social  iniprcivnuiont  o 

The  administration's  stance  with  roj^ard  to  a  statutory  to-stiniouial  privileii"e 
has  l)e(;u  <»nc  of  ratlier  passive  reftiJrtanee.  Assistant  Att<n-p,i»y  tieniM'al  Kotier 
Crauit'on.  tostii'yiuf;?  hol'ovn  a  House  Coniinittec  hist  fall,  said  that  wluh!  lh(»  ad- 
niiiiistratioii  /'avnred  u  .pialified  priviU\i?e  in  priiicaphs  it  felt  lhat  sur-h  a  privilege 
was  luUK'i'cssavy.  He  Curthevniove  eudorsed  tluv  Xnpi'ouie  Court/s  ruUu^c  in  hist. 
.Tune's  GahlwcU  decision  that  tiu*  fivst.  auieudnieiit.'s  jinaraid(»e  of  a  {'n»e  press 
does  not  entitle  now.Sii^cii  to  refuse  to  reveal  coufitlrntial  sources  of  iuforujal ion. 

[  juys{»lf  evitiei/cvi  Ihe  CaUlKcU  opiuitni  as  faiUu^  to  lake  into  accnnut  the 
pvaelieal  i-rfeet  <.)f  s'ach  a  nilini:  iii'on  reporters  and  (lieir  SdUrees  of  irtrornnitioii. 
ir  so\ivees  of  information  eai\not  lu>  ;\ssnred  of  anonymity,  rlnuu^es  \w.  they  will 
not  eon\e  forward.  Tf  the  reiiorter  is  willinj^  to  assure  conluhjutlality,  he  must 
aecepv.  the  fact  that  he  may  have  to  serve  a  jai!  sent<;nee  in  order  to  tnUlU  his 
p\omise.  It  is  rather  ironic.  I  thinh,  tlmt  the  reporters  tluMaselv(»s  nre  tl)e  ones 
wlin  ultimately  are  ;jailocl  for  refusal  to  reveal  sonrees  of  storirs  wiiU-h  pulilic 
^vonld  never  have  been  aware  of,  had  not  the  reporter  himself  decided  tn  pnuiish. 

An  example  recently  came  to  my  attention  whicli  I  feel  illustrates  the  neces- 
sity of  some  type  of  privilege.  It  involves  a  reporter  for  thc^  M(m))h\^  CUmuaarc.'H'l 
Apiwaf  in  M(*niph1s.  Tennessee — Joseph  Weiler.  An  informant  hud  contacted  the 
paper  with  the  information  that  children  confined  to  the  state-owned  hospital 
for  the  mentally-retarded  in  ?vlemphis  wore  })e1n|LC  lieaten  and  otlievwise  mis- 
treated liy  supervisory  personnel.  After  some  investij^atiuii'.  Air.  W^iler  wmif^  a 
story  whielL  eorrohorated  the^e  reports.  An  invisstigatioa  by  a  eonunittee  of  tlie 
■  .sin to  senate  ensued,  hnt  cnrion.sly  onon.Lrh,  tho  foens  v;a$  upon  who  tlie  state 
employee  was  who  liad  tipyjed  off  the  newspaper  rather  than  the  ehavj;i'S  them- 
.selves.  Mr.  Weiler  was  sid)penaed  and  rcnnest.ed  to  hrin.c:  whatever  notes  and 
corre.spondence  he  had  concerning:  t;he  ease.  He  appeared  before  the  committee 
hnl:  refn.sed  to  identify  liis  source.  He  was  nnanimonsly  cited  for  conieinpt  of  the 
conunittee. 

I  suljmitto  you  that  the  losers  here  are  not  Mr.  Weiler  and  his  newspaper.  Imt 
rnther  the  people  of  Tennesseo  whose  tax*  dollnr.s  support  that  institution,  and 
the  childrmi  of  that  hospital  who  are  helple.^'S  to  improve  their  lot. 

H:  is  this  sort  of  case — where  confnlential  information  lends  to  th(»  di.seovery 
of  flav.-s  and  shortcomings  in  our  social  and  politlca'l  la-oeesses — wl)}e)i  makes 
the  passage  of  some  type  of  statutory  inavilege  parri<mlarly  compelling.  \YHh- 
out  tlie  protection  of  anonyniit.v.  inside  .sources  mny  simply  *Mry  np."  The 
stories  will  not  he  written.  We  all  will  be  the  loser.s.  And  uohody—culijrit  or 
re/)nrtor — wiHgotojail  •  ■ 

I  am  aware  of  the  criticism  that  has  )jeen  levelled  at  those  proposals.  A.  testi- 
monial i)rivnege  will  act  as  a  shield  behind  which  bin.sed.  or  otherwise  ir-. 
I'osponsible,  ri»porters  will  hide.  ]Veu^sn)en  will  be  able  to  criticize  unjustly  and 
not  he  held  accountable  for  it.  1  would  answer  by  first  having  yon  iu»te  that  most 
of  the  proposals  creating  a  newsmen*.s  i)rivrlege  now  provide  that  a  )mwsman 
may  not  claim  the  privilege  in  a  suit  for  defamation,  whicli  inr-lndo.s*  libel  a /id 
.slander.  This  means  that  the  protection  which  we  now  hnvo  against  irre.spon- 
sihle  reporting,  namely,  a  civil  suit  f^^r  CiOfamation,  would  retain  its  vitality  as 
a  check. 

Tjndon])tedIy  there  are  legitimate  interests  to  be  .served  by  having  new.^men 
testify  as  other  citizens.  Certainly  it  is  desirable  to  liave  all  the  evidence  pos- 
sible before  a  court  when  a  man's  freedom  or  livelihood  is  at  stalce.  or  wjieii 
society  attempts  to  identify  and  punish  an  offender.  T?ie  newsmen's  privilege, 
as  any  testinionial  pi'ivilego,  must  iiecessarily  impede  this  search  for  truth  to 
a  degree.  The  question  is  wluither,  considering  the  effects  on  the  flow  of  infoi'ma- 
tion  to  the  public,  it  is  worth.it;  and  if  so,  can  it  still  be  drafted  to  accom- 
modate the  competing  interests. 

There  are  aow^  three  newsmen's  privilege  bills  and  one  resolution  mending 
iii^-he  Senate,  and  a. .multitude  of  bills  introduced  in  the  House,  The  Snhcom- 


iJiiMc'O  oj)  Contitliiiiionnl  IJiglits  will  ]ioUl  ln.vjriii.i,'"^  on  Die  .subject  ljegiiii)in<^' 
iM'liriiJU'y  20th. 

The  l>ills  crmciu'ii  themselves  witli  four  Ijnsic  qi;<'st ioii.<  :  First.  slioulO  tln^ 
pri.vile.ire  liein  (iu.Mii(ieiI  or  t\n  absaluiv,  one.  TiKise  wUivU  (n'<n"i(le  ;i  <|ijfth*l}<'(l 
privilege  jiMeinpt-  lO  :r'»t.  .stamlards  which  imisl;  I>e  met  Ijy  the  per.soti  seeK-iiiii:  Die 
ijew.sm.'jir.s  testimony  order  i'or  the  privileife  to  be  divo.slod.  'J'lie  tjiinIit)c;nions 
in  ,'iH  of  tlio  pr()i»osnl«,  nltlioiii^Ii  ilin'eriiit;  in  specifics,  are  inteniled  to  rt^eoneiie 
tlie  eonipetini:  intevi».sts  involved.  These  favorinj:  an  a)^'^olute  i)rivileiy;e  argiu; 
that;  it  i.s  iinpossililo  to  aceoninioilnta  the  eonii>oting  inti»re.sts  withont  critically 
limiting  t  he  new.snien\s  protection. 

The  second  ipiestion  is  whetlier  the  privile;^e  should  ap|)ly  to  only  l*(Hleral 
tril>iinal8  or  whether  it  .slu^dd  also  apply  to  the  sta^'es.  While  it  i.s  true  that: 
many  ot  Uio  ri»cent  cti.se.s  involving  a  newsmen's  ])rivile{j;e  have  eonio  hel'ore 
state  trihuhiils,  one  a-lso  nuisfc  realize  that  to  niaUe  the  iirivilege  applicable  to 
the  slatW,  the  Congress  will  be  legi.slatin;if  a  rule  oX  evidence  for  lis*?  iJi  statii 
courts,  and  tliis  would  l.)e  an  intrusion  into  an  area  ot*  state  rosponsiliilit.y  whicli 
the  Omgress  has  not  eiigag:od  in  pre\*ioiisly  Jt  raises  serions  prohUMtt.s  oi'  f(»d(»ral- 
ism.  \o  one.  certainly  not  Coagre.ss,  can  assert  ait  ex<:lnsive  claim  on  wis- 
dom. Mere,  as  in  so  nniny  cases,  it  is  highly  ituportant  to  let  all  states  make 
their  own  judgment  on  the  halanco  of  interests  involved. 

.V  third  area  addressed  by  the>:c  proposals  is  the  matt(u*  of  wlu)  is  a  new.<;man. 
AViio  should  be  entitled  t.o  claim  the  privilege?  The  lir.s;t  auieuilnieut  applies 
lo  all  citi/.ons.  and  protects  their  right  to  publish  int!ormation  for  the  put  die. 
Hut  t.he  teslinionial  i)rivil(?ge  can  ot!  course  uot  l)e  available  U)v  all.  Tluis,  a 
serious  proldem  ol*  detinition-  is  posed.  H  uuist  be  broad  enough  to  olTcr  pro- 
tectioji  to  Iboso  resi'jousil)lo  J'or  news  reporting,  and  yet  not  so  Itroad  to  shii'lfl 
the  oecasinual  writer  t:roni  his  responsibility  as  a  citizen.  Any  attemiM;  at 
de/iiiing  the  scope  oi'  the  i)nviiege  is  in  elTcct  a  limitation  on  the  first:  amend- 
ment. It  will  c-onrer  tirst  anu?ndnion(;  protcetion  on  .some  who  de.^iervo  it  and 
deny  it  to  (tthers  with  ].)owert*\d  claims  to  its  mantle.  Do  we  include  sfdiolars 
as  well  as  reitortersV  The  weeUly  and  monthly  i)re.ss  as  ■^^•oll  as  t lie  daily  V  Free 
lance  or  just  the  regularly  employed?  TV  caaieraiiienV  Undergroinid  papers? 
The  radical  ]U'i>ss? 

So  diflicult  i.s;  this  ipiestion  that  I  would  much  liave  lu-cforrcd  tho  Supreiue  Court 
to  adopt  the  wise  and  lialanced  ai)i)j:oaeh  ot:  the  !)tli  circuit  \v\  OuldwvAL  .Some 
ot;  those  issues,  if  not  tho  whole  (piestiou  ot'  t-ho  uew.siiien's  ]irivilcgc,  would  be 
better  lott  to  a  case-by-case  developnieut  in  the  courts.  IJnrorhuiatcly  that  avenue 
is  now  closed  t(M'  all  practical  purposes,  nnd  Congress  must  attempt  to  he  as  wise 
a  s  1 1 1  e  d  I'a  ft  e  rs  o  i*  t  i  i  e  f  i  r  s  t  a  ni  o  n  d  u  i  en  t  20d  y  ea  rs  a  gr ). 

Finany.  tluM'O  is  \\u)  ipiestion  of!  the  ijroeedural  mechauisin  through  which  the 
l)rivilego  is  claimed.  As  is  of'ten  the  ca.so.  the  ct'tieetiveuess  ot*  the  substantive  pro- 
visious  amy  well  depend  on  the  method  by  which  they  are  employed.  In  the  case 
of  the  now.sman.  siionld  the  pnrty  who  is  .soelcing  his  tcstiiiiouy  bo  roauii'Od  to  f^\\o\\ 
in  advance  of  the  i.ssnauce  of  a  .subiioua  that  tiio  ?)ews)iian  is  not  (-utitled  to  pro- 
tection uuder  the  statide?  Should  tlic-  uewsuuiu  required  to  answ(M*  a  subp(»:ia 
before  lie  can  claim  flie  i)rotoction  of  tlie  statute?  And,  if  .so.  s-liould  he  the 
hnrdeu  of  showing  that  he  is  eiditlod  to  protection  or  should  the  jiarty  seeking 
the  testimony  have  tho  burden  of  proving  he  is  not  entitled?  The  n\eaus  by  Avliich 
the  privilege  i.s  claimed  or  divested  may,  for  all  practical  purposes,  dcternu*nc  its 
eri*ectiveness. 

Those  thou  are  the  basic  questions  facing  tho  Congress  with  respect  to  this 
legislation.  The  .Snboommittee  on  Constitutional  Rights,  as  T  have  meutioned, 
will  receive  testimony  ou  the  proposals  during  the  hist  two  weeks  in  Fohviun'y. 
and  T  am  ]iO]>ofnl  that  the  Subcommittee  will  be  able  to  favorably  report  some  ^ 
sort  of  l>in  shortly  thereafter. 

A  free  press  is  vital  to  t:he  deiuocratie  process.  A  press  which  is  not  free  to 
gatlier  news  without  threat  of  ultimate  incarcoratiou  can  uot  play  its  role  mean- 
ingfully. The  people  as  a  whole  ivnist  suffer,  For  to  make  tlioughtful  and  otTica clous 
decisions — whether  it  be  at  tVio  local  school  hoard  nu^eting  or  In  the  voting  booth— 
the  people  need  inforiuatior:.  Tf  tho  *^ources  of  that  information  are  limited  to 
ofhcial  sixikeiiinen  within  government  bodies,  the  ]*)eople  have  no  means  of  evalu- 
ating the  worth  of  their  promises  and  assurances.  The  search  for  truth' among 
co'.iipetiug  idea.s  which  the  first  amendment  contemplates,  would  beeoine  a 
matter  of  reading  official  news  releases.  It  is  the  responsildlity  of  the  press  to 
insure  that  competing  views  ave  presented,  and  it  is  our  responsibility  as  citi/.ens 
to  object  to  actions  of  the  govornniont  wldcli  prevent  tho  pres.*?  from  ful/illiiig  thi.s 
eonstit\itional  role. 


TlllC  PlUCSlUl^.NT  AM)  'I'TIK  TRJ-ISS 


(r>y  S:iin  .1.  iilrviii.  Jr.,  \J.^.  J^ciiatoi*.  Uuninrks  at.  Ti.'Xn.s  'JVm.'U  l/lli^■(.'l'^si(y, 

Fobi'iin ry  ID,  1.i)T:i) 

)  iiiii  lioiioroii  to  Ix?  licr^'  t  his  (.'^•^.»u^IIJL^       to  ho  Die  lir.st  ivcipieut  ol'  your 

^I'j  niias  .Jt?jtL»rsoii  Awarrl.  II;  is  iiii;liJy  apiJropi'intc  iliat.  an  awani  oL'  (liis  (ype 
Ijoiir  Jcrfoi'.soii's  name.  l-.k\  above  all^  appivciateti  llie  vilnl  role  Nvliieh  Die 
j>lays  ill  a  free  .society.  His  jipjiroeiatioii,  was  ol'leii  expressed  Iil  eluuuenl.  aiul 
imf-or^eltiible  terms,  in  1T87,  he  wrote  : 

"Tlie  basis  ol'  our  ;Lfoveninieiit  beiuiL;  the  opinion  of  llie  i>eoi)b>.  tlio  w.y  (irst 
i  '-ieet.  shonhl  be  to  keep  l:hat  rijiht:;  and  were  it  lel't  to  me  to  deeide  whether  we 
s)  .nid  Jinvo  n  ^rovoj-iinient  \\'il])ont  junv.spapers,  or  new.<))apers  ^^^.{'aoni  a  govern- 
no'nt.  1  slioubl  not;  Imsitaiea  moment;  to' pi't'i'oi*  Uie  latter.'* 

[llm  FonndiJiir  leathers,  ol'  course,  decided  rlnit:  we  .slundd  .e  UiAh  .novorn- 
menl;  and  newspapers.  J.iiit  tliey  reeoj;niz('d  the  trut;h  of  what:  Jelterson  was  saying. 
Onr  .sysleni  ot  /jrovermuent  is  pi'emi.sed  npon  the  u'i)l.  of  Iho  people.  And  in  order  J.'ur 
peopU.^  to  nnike  up  tlu^ir  miiid.s — whether  it  lie  in  n  votin^^  boi^th  or  a  v.  tlie  hical 
I'TA  meeting' — they  need  in  forma  (:i  on.  Tlie.\'  hu\'e  a  i-i^xhf;  to  <^{it  at  Ihe  trnth,  for 
theniselvi^'<.  Govern  men  I.  Jefferscm  was  remindini^Mis.  does  not  hold'tlie  corner  on 
trnni. 

TUii  press  has  the  responsibility  to  pr<'sent  idcns,  and  to  rep<n't;  evoiits  both 
witliiii  and  without  tlie  government;.  Whilo  (he  Foundiniii;  Fatliors  did  not  seek  to 
institiitionalijie  the  pre.ss,  or  to  provide  it  with  special  power.s,  they  nevertheless 
•  reeo|^ni'/ed  that,  a  free  press  was  essential.  ]t  is.  as  Walter  Lippmann  hai?  ob.served, 
"not  inerely  a  privilege,  but  an  organic  necessity  in  a  great  society." 

The  bMrst  Aniendimnit  states  thai  ''the  Congress  shall  uiake  no  law  .  .  /  abridg- 
ing th<?  freedom  of  tln>  ]n-ess.''  It  is  a  clear  and  une<jnivocal  i)rnhii)iti(Mi.  f{)rl.)id- 
diiig  any  governmental  oncroaeliment  nptai  the  right  of  the  people  to  ascertain 
Mie  tnitli  for  |.)iemse]ves  in  what  Miey  read  or  iiear,  and  to  govern  themsi'lves 
atx'firdingly. 

'i'ho  pre.ss  does  not  belojig  to  the  jnddisJiors  or  editors  or  tlie  anchoj*  liien  on- 
tiio  ev<miiig  news.  It  belongs  to  (he  people.  Kcgardle.ss  of  how  <'h)se  one  is  to  the 
workings  of  govcnnneu^',  we  are  all  dei>ei]dcnt  upon  tiJO  pres.s  for  informal ioji. 
'NVliero  the  press  is  holiblod,  we  all  walk  a  more  nn certain  parli. 

K;\i'ely  docs  goverrnnent  flagrantly  viohtte  ttic  Pir.sf;  Aniendiiient.  Xo  news- 
papers ar(i  coiitiscated.  No  boolcs  are  burned.  Congress  lias  pas.'^ed  no  law  forhirt- 
dhig  criticism  of  its  members. 

What,  wo  do  have  is  snbtle  erosion— a  woatliering  away,  '.riie  pillar  of  iiross 
freedom  is  not  being  attacked  wit;h  the  picks  aijd  sliovel.s  of.  otiicinl  censorship, 
bnt.  by  the  wind  and  rain  of  tlircats  aiul  intimidation.  The  process  is  often  almost 
1mperee])tible.  _ 

Tlie  Nixon  Administrat if)n  has  lately  been  charged  with  responsibility  for  a 
deliberate  elTorr.  at  en)sion  rif  prcs.s  freedom.  Newsweek  niagaxine  Ui'seriiied  the 
recent  clashes  between  the  media  and  the  administration  as  "widiont  precedent 
in  the  hist:ory  of  the  United  States."  P>ill  ISIonroo  of  the  T<kiuif  f?liow  .stated  tliat 
in  lii.s*  opinion  the  administirat ion  is  irying  to  ''maA'imiy.e  govennnental  jircissnre 
and  niiiiimi'/.e  media  indcpondcmce.'' 

Tlieso  are  scrions  <ibarges — pai'ticniarly  serious  in  view  of  tho  fact  that  W'- 
bnve  had  clashes  between  government  and  the  press  since  the  beginning  of  tne 
ropnblie.  The  press  has  a  natiiral  adversary  rol(»  to  wliate\'er  adndnistral ion  is 
in  power.  Still,  Hill  Small,  CBS  News  Bureau  Chief  in  Washington,  contends 
"tlnn-e's  n<jver  be^jn  a  frontal  tissanlt  on.  the  p,ross  as  we  liave  now."  ' 

1  wonld  like  to  look  into  tliis  sit.nation  with  yon  for  the'  next  few  niinntos.  . 

I  tlionght  it  was  particnhirly  intere.stiug  that  one  of  Hie  lirst  things  which 
:Mr.  Nix(ai  did  when  he  nnjved  into  the  Wiiite  Hon  so  in  lilOO  was  t.o  order  the 
reiiioviil  of  t.wo  wire  service  t:elet.vpe  nnicbines  and  n  tbrce-screon  television  con- 
sole from  the  oval  otlice.  These  bad  been  placed  there  by  his  predecessor,  tiie  bite. 
Pi-esidont  .lolinson,  who  liked  to  U<.»ep  nbren.'^t.  of  what  tlie  media  was  saying  alnnit 
him.  . 

Sir.  Nixon  does  not  seem  to  have  the  sanie  pencbant.  Ills  relationship  with  tl.ie 
press  lias  not.  been  a  particidarly  lmi)])y  one.  We  remendier.  withont  my  reconnt- 
ing  then\  .some  of  his  earlier  outbursts  of  bitterness  and  resenlment  towards 
reporters.  H(? jiow  has  establisljed  himself  as  ajn-esidej)t:  aloof  and  disdainfnl  of 
the  media.  His  press  conforenoes.  are  rare.  His  interviews  ^are  rare  and  often 
orchestrated  in  adva7ice.  , 
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J  lis  view  of  tin-  press.  wliclluT  iMJiisrionsly  dirorhsl  or  iidI.  sccims  lo  linvo  lUl(»r(»(l 
iIdwij  lo  Jiis  siJhnr(lin/i)<'.s  wliosc  .s;n.'ecl)i:s  and  eDUiu'iciils  liavi:  sliou-n  an  (!Xlr:iur- 
(liiiMry  liisdaiii  fur  ilii?  rnli'  of  press. 

Wo  all  ri'iueiulu  r  llui  early  sialeiiuMits      \\w.  Vice  Tresideiit  lauihasiiu;:  (lie 
sn-ealleil  "liberal  easl(M*n  [ji-ess"  and  llio  network  news  eonniieiihitDrs. 

lUw.  over  tlie  past  yf-ar  we  have  also  seen  Wliiti^  Ilfjnse  advisiM*  Charles  Oi>lson 
l)re(]i(:(  in  a  televisiiai  iiil'jrview  tliat;  Hie  !elevi^^ion  n(>tworks  "are  'AOiUii:  to  he 
hroUea  \ip  nne  way  or  anuMier  in  rlie  next  fonr  or  live  year.s*'  beeanse  of  'Mn.'w 
Icchnolo^iy  In  eoifiniun leal  Ions." 

\N*ehave  seen  Jlerh  Klein,  White  House  Conuuuuications  Chief,  telephone  Ni^.G 
to  co'ui])laiii  that  oiu,'  oL'  it;.s  rci»ortev.s,  Catiierinc  Mack  in,  Inid  been  "unfair"  to  the 
rresident  in  iidcrprctinj^  remarks  about  Senator  i\reGovern. 

M'e  have  seen  Ken  Clawsozi,  White  House  Deputy  HI  rector  of  Comnnini  cations, 
charge  the  yen:  Yurh  T'nnc^  "!)eing  a  conduit  of  enemy  propaganda  to  the 
America]!  people"  J'or  .S(7iiie  of  it.s  Vietnam  war  coverage. 

We  have  seen  prei^ideutiai  assistant  Patrick  *riuehannn  warn"  tlmt  if  l)iased 
rejiortifig  continued  ''you're  goin;LC  to  find  soniethiiif^  done  in  the  ai'oas  of  antitrust, 
type  action,"  , 

W(5  have  seen  Aerin^^r  Fl.ii  Hirector  H.  I'airicl;  Gray  criticize  ]iow.spa)Jer  and 
(ele\*ision  rejnirtinii'  a.s  ''often  inaccurate,  bia.sod  and  ?j;rossIy,  unfair." 

These  onicial.s.  (»f  eour.se,  have  the  rijjfht  to  make  these  stat(Mnent.s.  Aiul  ])erhai)s 
tliey  are  not  nnjnstitied.  if  t:hese  comments  were  l:he  extent  of  the  administra- 
tion's roaeiion  to  what  it  felt  was  unfavoralile  or  unfair  press  treatnuint,  tiuiy 
>i\io\ildJ>e  ai>pbnidod  as  a  healthy  oxchauge  between  natural  adversaries.  lUit  the 
reaction  of  the  Nixon  Admuiistration  ha.s  .tjone  beyond  mere  ehargcs  of 
irrosponsibiiity. 

in  ]!)7.t  we  saw  the  White  ITon.se  direct  the  FBI  to  inves titrate  CBS  newsinaii 
Daniel  Schorr,  an  ad  mi  his!  ration  critic,  supposedly  on  the  grounds  tiiat  he  was 
bein.ic  considered  for  a  position  of  employ  men  t  which  wa^^  never  sijecincd.  It 
was  a  transparent  attempt  nt  intimidation,  iu)t  necessarily  at  Schorr,  but  by 
iinplicat:ion  at  all  the  critical  reporters. 

We  have  recently  .seen  the  W'aslimr/tnn  Post,  also  a  frequei  t  "dmiuistration 
critic  on  tlic  war,  excluded  froiu  covering  the  W^nte  House  social  events. 

W*e  liave  t:ho  controversial  Pentagon  Papei\s*ca.sc,  whi^jh,  wliatcver  one  may 
tliink  oi!  the  eircumstancos.  was  the  lir.st  time  that  tiic  j.i'.jvermnent  had  sought 
to  suJ)))resJ^  the  i)nblication  of  a  news  story. 

.'VnoMier  example  of  the  administration's,  atteniipt  to  iiitimidntc  the  media 
can  he  seen  in  a  new  propo.sal  to  govern  the  renewal  of  broadcast  liccn,sos.  Last 
Oecemlier  Dr.  Clay  .Whitehead,  Director  of  the  White  House  Office  of  Tclcconi- 
municatioas  l*oIicy.  aiuionnceil  an  administration  proposal  t'^  condition  the  re- 
neu:al  of  brO!ulca.st  licenses  of  television  stations  on  whether  in  the  judgment  of 
the  FCC  the  local  station  inanagemcnt  is  "sub.stantially  attuned  to  the  neccls  and 
interests  of  ihi)  cojminniities  he  .sei'Vos."  Dr.  'WMiteiiend  later  made  clear  that  wliat 
wa*s  really  sought  was  control  of  network  news:  "Station  managers  and  netwoi'U 
oflicials,"  he  said,  ''who  fail  to  act  to  correct  iiubariincc  or  consi.stent  l)ias  from 
the  networks — or  who  acquicsco  by  silence — can  only  be  considered  willing  i)ar- 
ticipant.s.  to  be  held  fully  a(;countabIe  by  the  broa.dcast:ei'*s  oonuuunity  at  lic(Mise 
renewal  time." 

Since  ii>  would  bo  imposs\i)lc  for  local  station  uu\ uagers  to  pu.sli  a  button  to 
}ih\\t  off  clisagrecnf'ie  portions  of  the  network  news  programs,  this  propo.sal  would 
encouragii  local  managers  to  pressure  the  network  news  officiabi  to  drop  com- 
nieut  critcal  .to  the  administration.  The  ultimate  arl)iter  of  "whether  the  local 
nmnagemeut  bad  met  these  res))onsil)ilities  would  lie  tlic  FCC.  Hi  efl'ect. 
l")r.  Whitehead's  projiosal  would  make  the  FCC  the  censor  of  so-called  "bias  and 
^distortion."  -  , 

I  would  sugge.st  to  you  that  even  if  this  adniinistration  i)roi)osal  fails  to  win 
congressional  approval,  the  networks  have  gotten  the  message.  If  not,  it  was 
undernned  by  an  apparently  uiu!Onnccted  event  which  occurod  about  the  same 
time.  In  December,  the  finance  chairman  of  Mr.  Nixon's  caini)aign  in  Florida'' 
t'])al]imgcrl  tlie  license  of  WJXT  in  Jacksonville.  WJXT  was  the  sivitioii  whose 
reporters  discovered  .some  controversial  statements  of  Nixon  Supremo  Court 
nominee. G.  Harold  Oarswell.  The  statements  conti'ibuted  to  his  failui'c  to 
receive  Senat:c  confirmation.  To  make  matter.s  worse,  tlie  station  is  owned  by  tin* 
W  (lalilnffi  on  Pcifrt  and  it  will  cost  them  about  one-half  of  a  null  ion  dollars  to  defend 
against  the  challenge.  Tlie  owners  of  other  stations  iu\ist  also  womler  what 
will  hapi)en  should  they  arouse  the  displeasure  of  the  cui'rent  administration. 
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Mosl.  .siMtiojJs  a\n  ill  aJTord  lo  .spond  Ihnt  kind  of  luoiioy  to  be:it.  olt  fh:\IItMi:^os 

Aii\)Uicr  ox;\mi»Ui  ul*  (.ho  mluiiuistnitiun's  n.s.sei'liiiii  Ui>oli:  over  (ho  luedia  involves 
mihlie  hro{^h•{Ii5l.i^^^  In  (ho  iasi;  Conyro.ss,  llie  rresklonl;  vo(-oe(l  (ho  .'jp/Ji't^priiJ* 
lion  Tor  Iho  rul»Iic  UnKuK:jis(i.ii.'r  Con)ora(lon  wiiioh  hi  Uini  fMiul^  Iho  I'uhlio 
•  r.rondc'.ihiting  Sorvit'o.  Tlio  approiiriiU ion  whioh  Inter  oiuuo  out  of  (.ho  V)2n(l 
Coii^j:ro.ss  ropvosentoa  a  snhstautial  rochiction  in  fiiuaiug.  Tho  ailmiuistration 
ali.so'in.'Hlo  M  jnnut  of  arj^iiing  for  more  looal  control  over  inihlic  broadcasting. 
One  o'.L'cct  of  that  wonkl  be  less  network  prudaodons  and  lei>s  network  pablie  af- 
fair.^ pro^^raiuing  orilioal  of  aclministration  polieie.s. 

.  Kooonlly,  the  i^oard  of  ]:)iree(or.s  for  the  I'nhlic  l.-!roadc'asMaj?  Corpora  (.ion.  now 
coud'oDt^d  by  ailnihn.strntion  nppoiafeoK,  annonneed  tlait  in  view  of  (he  fund.s 
rednclion  it'wa.s  witid lOldin^^  (ho  finuhs  for  pnblie  alViiirs  programing,  and  only 
loiblie  niYairs  ])roj5r5\ir,ing.  Tho  Chniviaau  of  tUo  j^oard  oxplaiiuMl  (:hat  ijnblio 
affairs  prrt.i;raaiin5^  is  not  a  'M(.*.sirahle  acdvHy''  for  piiblic  broad(.-as(:ing  (o  be 
ongngcd  in.  And  ko.  ^/tgranis  sn<.'h  as  AVilliani  Ihii'Kloy's  'M'irin.g  Line,**  "J5ill 
.MoyorV  .(onrna!,"  "'iVa  i  S(root  \VooU  in  iJeviow,"  and  "\Vas!:in.!;(on  Wook  in 
Kevii'w'* — sill  f^f  w'Jjieh  Iiad  nl  one  linio  or  anoMua*  boon  oritic.il  of  the  Nixon 
Adadni.stralion  nnd  nil  of  which  Inid  alwiiy.s  been  iadopoudent  of  1ho  Nixna  Ad- 
ininistratioa — woro  not  to  bu  funded  for  (he  cMuuiug  season. 

Nine  days  ago,  tho  Corporation  Board  ahiun?noofl  (iiat  it  had  doci.dod  to  i'uiu] 
some  of  tliese  programs  af(;er  all.  I  would  again  suggest  to  you  tlait  while  this 
{ilfpt'Jii'S  lf>  1'^*  "'1  i*<^n(:'0.s.sion  lo  public;  jifiairs  iirogrnuJing  on  the  .Boa rd*s.  pari". 
tlU'  dniango  huP,  boon  done.  TIjg  prodacors  of  those  progriinis  which  are  mHowoO 
jo  rot"ni  have  gotd-ri  the  nios.t-'iige. 

Incidentally,  now  {hat  the  central  Board  Is  more  synii)nthotic  to  tho  adaiiu- 
is(  ration's  views.  \V(?.  hear  no  more  of  deconi  ralizod  coatro; 

T  wonld  like  l:o  aa^idion  what  ,:ns  bocoiiie  out-  oi'  Hie  juuve  obvious  battlegrounds 
between  governniont  and  the  press— the  n]at(er  of  (lie  .so-called  aewsniea*s 
l)rivilrge  not  to  revenl  the  sources  of  conlideutial  infovauition  i:o  govonunental 
tribnuids.  Last  .7une  the  Snpreino  Court  hold  in  its  ooatroversial  CnltJu'd}  dOJMsio)i 
(hat  tho  First  .\iueinhnoat  gunrautoo  of  a  free  press  did  not  ontit.le  a  uowsniau 
to  refuse  to  revenl  tho  name  of  his  inCoraiant  liefore  a  grand  ;bn*y.  Since  tbat 
decision,  we  have  witnessed  the  spectncle  of  se\;;eral  newsmen  going  to  jail  for 
refusing  to  name  thah'  soai'cos. 

Tloportors  are  now  on  the  horns  of  a  ("lileiuaia.i  Tf  they  refuse  to  vovoal  a 
source,  (hey  are  }ieU"l  in  conteaipt  and  thrown  in  jail.  If  they  agree  v.o  reveal 
it,  they  lose  their  integrity  as  investigatfye  reporters,  their  .sources,  and  their 
st(u-ios.  It  is  a  dihauma  that  may  freduontly  be  resolved  by  the  ropoi-(or's 
deciding  it  isn't  worth  the  risk  to  write  tlie  story.  In  tliis  case,  the.  public  is  the 
loser. 

The  issue  is  not  simply  whether  the  reporters  cnn  be  counted  on  to  shield 
(heir  sources,  but  whel:her  the  in-ess  can  continue  to  function  hi  it.s  role  a.s  a 
ermvoyor  of  aieaningfnV  information  to  the  pnblie;  Informants  who  were  once 
satisfied  with  the  reporter's  pledge  2iot  to  reveal  .their  identity,  are  now  going 
to  liesil:ate  to  accept  his  word  knowing  that  an  indetenninate  jail  .sentence  may 
be  in  store  for  hiin.  The^cost  to  the  pidjlic  of  this  reluctance  on  the  i)art  of 
sources  cannot  be  determined.  As  A.  jM.  Eosenthal  h'as  written,  "We  will  never 
know  what  we  might  have  knowai.'* 

It  is  eatii-ely  clear,  however,  that  every  aspect  of- public  affairs  will  he  a 
little  less  opea  to  public  access.  Ro.senthal  wrote  ; 

"There  will  simply  he  fev»'er  and  fewer  i)eoi)Ie  in  governmeat  and  oat  of  govern- 
mcjit  willing  to  take  the  risk  that  the  press  w*ill  be  willing  to  protect  them.  It 
will  not  all  hapjien  tomorrow  but  it  will  happen  as  long  as  this  country  is  ready 
to  say  that  the  price  of  diusidence  is  exposure/' 

A  free  pros??  dci^e.uds  upon  access  to  infovmation  and  the  ability  to  ])rotect  con- 
fidential sources.  These  are  its  tools.  Take  them  aw-ay  and  the  press  is  free 
only  (o  publish  ofJicial  new-s  releases.  And  wc  the  pnblie  never  learn  anything 
o.xcopt  what  those  in  power  want  ns  to  hear. 

'Phe  present  trend  towards  official  secrecy  within  the  govez'ament — o\*er 
elassilleation.  execntive  privilege,  etc. — mnkes  the  in-eseiwation  of  inside  in- 
formants doubly  critical.  Artlnn*  Schlesinger  in  a  recent  speech  snid  that  tlie 
"secrecy  system  has  become  much  less  a  moans  by  wdiich  government  prott'cts 
naliomil  security  than  a  means  by  w^hich  government  safeguards  i/s  rejmtntion, 
di.<?send)les  its  pin-j)oses,  buries  its  niistake.^5.  nianipnlatos  it  citi;<en,  maximize 
itpowcr  and  corrupts  itself."  \  g 
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Ill  CMSO  jilMol-  vi\HC,  ^rov(»niin(Mit  Hec'n'.r>'  scums  to  b(»  iiinind  t\i.  jii.sl  iUoav  oihIs. 
and  nnt  ivuc  imi  'umii]  .sociiri ly.  Our  ujin.oif.s  stH.'uril.v  as  i\  IjiiicMoiiinj;"  (Ic.'inoerrK'.v 
ojiii  not;  l(>l(»rjU'o  over  i)mt:(?o(c(l  j;<»\"tM'iiniont,  hidden  piivposcs,  imliii(>\\"ii  crrcu's. 
:i  silt.'iit;  nml  niniiipiil'  :e(l  puuplc?,  or  powor  eorrni'^^''!  hy  IshjU  oT  pulilio  clmllcniii' 
jintl  nc'couutMhilil y. 

As  ]iV(Kit'  of  Prol'ossor  Sclitosinger's  iiidiclinenl,  i\  ixnvcrniiKMil:  witnes.s  In  (lie 
Kllsbori;  cjisc  .sr. id  i-ernitl;-  {.lint  even  a  geo.y;i'apl;y  l»ook  eouUl  lu'lp  ji  rorciju-n 
powcM*.  .Tlint  is  only  an  illustration  nt"  goveriuiicMt's  c'Xa?,'.uernted  dusiro  io 
sld (,»!(!  itself  and  ^vJiat  it  i.s  dniiijL:  from  the  press  and  Troni  us.  IT  tljo"  dared,  l;liey 
would  liido  uvcrytluiip;^  and  (hoy  ol'tcu  .seem  t:o  (.ry. 

IC  the  diselosure  of  inside  inl'ormation  to  the  imhlie  is  uol  tn  be  totally  * 
J?lnit  nfr.  it  is  csseulial  that  tlio  insiders  r.nt  be  diseonraged  from  diselosiu.JJf  illegal 
or  ill-advjsetl  conduct  to  the?  press. 

Whih^  tlie  nduiiuistration  has  made,  great  efforts  to. close  itst.»lf  off  from  an 
intnidiug  press,  the  prc?eise  <iuestion  of  press  subpenas  now  iuvoJves  tlie  presont 
ndniiiiistration  only  indirectly,  liy  and  large  its  oilieiul  stance  towards  proteetiv«.^ 
logish'.f  ion  has  been  one  of  pa.ssivi;  resistance.  ^J'lu?  -Tustiee  Do])artm(an;  r(M»i"t»S(Mitu- 
tivc,  testifying  before  a  House  Conunittee  last  fall,  stated  tlnit  wliil(>  the  admin- 
istration utd  uot  oppose  a  statutory  newsmen's  privilege  in  lU'inciplo,  lu;  felt  it  was 
uiuiecossary.  He  also  testifu^d  that  the  administration  did  support  the  Su])ronie 
Conrt/s  decision  that  the  first  a  mend  men  t  did  uot  rennire  such  a  privilege.  IM'csi- 
dent  Nixon  hiniscjlf  has  indicated  that  he  would  uot  be  opposed  to  some  typo  of 
rjuaJifiefl  protection  for  the  press. 

Y(it  more  than  one  observer  has  seen  a  eonneetion  between  the  ra.'^li  of  federal 
subpeuas  a  few  years  ago  aud  the  "opeu-seasou''  whieh  the  Aduiinistration  1ms 
apparently  declared  on  the  press.  Certainly  the  I'ash  of  V.H.  subpeuas  from  ihii 
.Tustiee  l.)ei)artuieut  and  local  XJ.H.  Attorneys  in  1000  and  3070  UiiH  douo  much  to 
eneonrage  si  mil  in  r  actions  by  state  aud  local  goveriunent, 

The  mal:ter  of  pr<,)tectiv(^  legislation  will  be  the  subject  of  hearings  l»efore  llui 
Suljoommitfcec  on  fonstitutional  Riglits  whieli  are  scheduled  to  begin  next  Tues- 
day. I  am  boiieful  that  as  a  result  of  these  deliberations,  wn  will  be  able  to  arrive  . 
at  some  means  of  extricating  the  press  from  their  present  dilenuna  and  in  doing 
so  preserve  the  people's  right  to  know. 

I  might  say  that  I  do  uot  feel  the  respousil)ili'ty  lies  solely  or  even  primarily 
wi(:h  the  Cougrcss.  IVIan.v  of  the  problems  whieh 'the  iiress  uow  faces  are  iu  fact 
uot  readily  resolved  by  legislation. 

Jt  is  a  matter  of  eJiaugi ng  a  climate  of  opinion,  of  standing  up  and  fighting  for 
])r(.'ss  ])rerogatives  in  editorial  columns  and  bi-oadcast.s — of  eonviueing  tlie  public 
of.  the  riglituess  of  your  cause. 

I  think  tlu;  media,  despite  the  fact  that  t:liey  control  eonnmnii cations,  have  been 
reluctant  to  use  com  uunii  eat  ions  at  their  dispo.sal.  ^J?hey  are  in  fact  eager  to 
publicize  any  state  hum  its  by  the  administration  which  attack  press  prerogatives — 
the  I'cpoi'tcrs  eouUln't  get  to  the  t:elephones  fast  enough  to  report,  the  lat:est  Agnew 
attack.  But  the  press  liesitates  to  u.se  the  air^^'aves  miif,  editoi-ial  columns  to 
rebut,  01'  even  to  identify  the  critical  issues  involvo'i. 

The  press  simply  has  to  sliouMer  the  lion's  share  of  the  burden.  Congress  is  not 
always  aware  of  your  prol.)lem  aud  not  always  capable  of  coming  to  your  def(?use. 

But  even  heyoud  the  question  of  the  press  luolulizing  public  opinion  to  defe/id 
.joint  press-eitiz(ui  rights  under  the  first  aimuidmeut.  is  higher  respoiisii)ility. 
The  press  is  given  a  great  right  uudcr  the  First:  Auieiuluient  to 'he  free  from 
government  constraint.  Along  witli  tliat  great  right,  is  a  great  burden.  Tlie  press 
may  not  come  looking  for  government  help  when  the  going  gets  roxigh. 

Generations  of  press  ehanipions  faced  fine,  jail  and  even  worse  to  create  the  . 
rights  we  now  vocognize  as  so  (Iea.r.  They  expended  iiuieli  sufCering  and  received 
much  abuse  from  courts,  kings  ami  legislatures.  It  is  no  sign  of  a' valiant,  png- 
iiacio\is.  co\irageoMs  press  that  in  the  S  months  shicG  the  CaUlwcll  case  we  have 
seen  so  much  petitioning  for  legislative  help.  The  .Tustiee  Department  was  more 
than  n  ll'ttle  correct  when  it  warned  that  the  same  Congress  whieh  pvnteets 
your  rights  can  lat;er  take  l.hem  Av/ny.  The  fi.  ^t  and  primary  def(»nse  of  a  vigor- 
ous press  must. always  be  t,lie  press  it.self — 1\  sorters,  editors,  and  pui)lislievs. 

"We  have  been  talking  about  the  intimidatifjg  confines  witliin  which  the  press 
now  fmd.^?  itself.  How  efTective  t:hese  confines  actually  are  in  terms  of  stitling 
the  press  we  will  never  know.  Every  reporter  c.^u  el  re  examples  of  .^:torfes  which  . 
haven't  been  written  due  to  the  rreUietaiiee  of  sources,  the  fear  ol-  beinp:  too 
critical  of  governmental  iioliey  or  ofReials.  or  of  being  too  controversial,  or  for 
fear  of  inyol  vein  cut  in  court  action.  But  the  fact  that  we  can  not  precisely 
identify  our  loss»  does  not  mean  there  is  no  cause  for  concern. 
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I  iiw.  ill  Hi  ('SO  ox:iinph»s  a  decidctl  sliil'l;  in  11  lo  ;xovi'riiiin.'ii[.'s  attomitl  tu  iiilhuMK.'L' 
and  colli ro I  tl.o  uic'diii.  Tin?  ^'ovoi'iiiuoiit,  I'uiiL'hiii.iJ:  ils  tacl.irs  in  Iltmls  oI"  ctn* reel- 
ing "ji  hins''  JUid  "irivsiMmsihilily"  in  press  accunnts,  .si.'i'nis  tu  ln»  niakinir  siKiii'i- 
c.aiil  inroads  into  wliat  was  oiico  t  liu  dunialii  ()L'  tho  pi'oss. 

I  would  ('(irtainl.v  agivi?  that:  cliiiiiiialion  (jI:  bias  and  irr(»sj)t)nsil>ilit.v  I'roni 
the  news  inodia  ai'o  lojijitiniati'." ami  dosiralilu  ultjoct ives.  \\\\\  \[  is  not  np  tojioviMMi- 
iiHMil;  to  determine  what  is  '"lua.s''  niul  wiiat  is  "irrcsi-'jiisihlc.''  '.I'lu.'  dotiManina- 
lion  tnitli  is  a  personal  thiiiA?.  One  inaii">s  )»ias  iuav  be  aiii>l)ii»r  iji;ui".s  Irnlli. 
Tlu)  lirso  a iiifiidiiioiit:  siiiil)ly  d<ies  not;  jLjive  govLM-ninoiit  tlu)  power  to  determine 
llio  inrorinalioM  to  wliicli  llie  pnlilic  should  l)e  exposed.  It'  we  have  a  tiree  press. 
iJieu  it:  j.V»Ilo\vs  that  il:  will  nol:  nlwa.v.s  iiu  "re.sjxmsible."  Any  at.loini)t:  b.v  ^^</verM- 
\\\i\]\t  to  make  il  move  ''responsible/'-  liieviUibly  niakes  if.  less  l!ree. 

U;  is  el  ear  that:  the  press  does  not;  alwa.'^  live  n\)  to  the  standards  which 
edilorini  wri/:ei's  iiK'e  io  ascribe  lu  it.  i  doiiln;  ii:  anyone  in  lids  i'(Joni  feels  that 
any  ol:  the  nijrldly  news  proirrains  or  \ve(?kly  ni;ws  iiiaj^a/.iiies  is  totally  un- 
biased. lUiL  what:  might:  appear  to  s<ime  as  a  smirk  on  the  t'aee  ol!  Walter  Cron- 
kiiv,  iniglit:  ajjpeiir  to  others  as  indication  of:  .synipatliy.  liias,  like  beanty,  is 
lar;;.v'ly  iu  tbe  eyes  ot  tlie  beholder. 

H  yon  don't  lliiiik  ii  telcivisioii  n(;\v.s  show  repi'eseiits  the  truth,  yon  i-an  turn 
oil  your  TV.  it"  you  don't  tidiik  n  nmga/.iiic  rci)reseiirs  the  trutli,-.von  can  cancel 
your  sul)Scription.  Von  have  tlu;  right  to  exitose  yonr.selt'  to  whatever  inl'ornm- 
rion  you  want.  But  to  have  the  government  prescribing  what  the  truth  i.s  or 
liiniti'ng  (he  iiirormatiou  available  Tor  the  eiti/.eii  is  contrary  t:o  the  Jirst: 
ameiidiueiit:. 

Mopei'ully,  where  the  public  is  given  inaccurate  or  misleading  inrormation, 
there  will  be  additioual  inl'ormalion  fortheomtng  which  will  exjjosc  the  eaiiitn* 
deceptiou.  Certainly  the  myriad  ol;  electronic  and  printed  nuulia  which  we  have  iu 
this  country  t'oday  makes  prompt  corroboration  or  condemnation  morn  likely 
than  ever  before. 

Still,  it  may  not  happen.  There  is. a  risk  that  the  wrong  int'ormation  will  be 
relied  iipou,  the  wrong  voice  li-stcncd  t*o.  33iit,  to  my  inind,  it  is  ii'^risk  thnt  wo 
ninst  take— a  risk  that  a  truly  I'rce  people  must  take — to  insure  that  their  right 
t:o  express  tlieniselves  is  not  lost.  ^ 

Ah>xis  de  Toc<ineville  in  lS-35,  after  observing  the  operation  of  Aiiierican 
deuiocracy,  wrote  that  the  press,  despite  its  peiiciuint  I'or  abuse,  should  not  be 
rest.ranied.  "There  is  no  medium,**  he  .said,  ''between  servitude  nnd  license;  in 
order  to  enjoy  t:he  inest:imable  benefits  t;hat  the  liberty  of  the  press  ensures,  it 
is  necessary  to  subnUt  to  the  inevit:able  evils  that  it  e.renl:es.** 

•ll'bis  is  an  elonnent  and  wise  statement.  Yon  either  have  a  free  press  or  you 
don't.  Tliere  is  no  middle  ground — no  njoni  for  qnalitication  and  no  room  for  an 
oliicially  snnetioned  version  of  the  trutb.  It  is  n  cruel  deception  that  wc  some- 
times i)lay  upon  ourselves  tliat  because  the  tirst  nmendment  says  wc  have  a  free 
press,  tiiai:  we  in  fact  do.  Vrcss  freedom  is  only  real  as  the  eoudition.s  which 
are  impo.'^ed  upon  it.  We  must  be  conscious  of  the  signals  which  indicate  it  is 
endangered. 


Teuue  Haute,  Tnu.,  Ma)'ch  G,  1013. 
Re :  Keportor/informant  privileged  immunity 
Senator  Sa.m  KieviN, 
V,S.  Senate, 
Waslihu/ton,  D.C. 

Di2AK  SENATOR  EuviN :  With  the  impending  legislation  concerning  anti- 
ininuinity  between  reporter  and  iiifonnaiit,  I  feel  it  neeessnrj-  to  add  my  two 
cents.  Being  a. former  informant  in  a  most  spectacular  and  bizarre  web  of  eir- 
enmstauces  involving  the  brutal  shotgun  assiissi nation  of  two  prominent  San 
Francisco  labor  figures;  union  officials  Dow  Wilson  of  the  Painters'  Union  and 
Lloyd  Green,  also  of  the  Painters'  Union,  I  collaborated,  as  an  undisclosed  in- 
formant, with  a  newspnpei*  reporter  in  the  successful  apprehension  and  conviction 
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of  Mi(?ir  klULM'.s.  Tliaso  ivi\f^\c  murders  fjfniriod  iintioiinl  uuws  nU:(»nliuii  prior  {n 
tliuir  solution  niul  (juito  jjossibiy  \\o\\U\  not:  hnvo.  lK;cn  solved  had  11:  not:  boLMi  for 
my  (•ooi)L»nitiou  and  NVilUnpness  to  assist.  K  it  liiul  U(»t  Imm  for  tiiL»  jissnrMnciv 
inilinliy,  of  tlio  rcporiLM-,  (jlmrUis  Kjuidolnuij.-'li  oi'  Mio  San-  Fninoisco  Chnnnvh'. 
Hint  niv  idLMitity  "^d  not  be  n^venlod.  I  would  nov(ir  liav(;  eonst;nle':i  to  divuljie 
the  iul:'onnatif>ri  and  lond  nssiptanco  to  the  police  and  the  district  attorney.  His 
assnnnice  of  ininuuiity  was  the  ordy  reason  I  volunteered.  What  I  told  this  re- 
})(>rli;r  conlidcMitially  was  protected  tliroiifihont.  I  wmM  not  have  oonseiicoct  (o 
divuiju^e  anything  io  hiui  under  a  limited  ininiunity  and  if  I  had  ■  tlion.i^ht  the 
eourl;s  eould  eonijiel  him  l:o  reveal  his  .source  of  hifornjation  at  the  time,  1  would 
have  refused  to,cooi)erate.  It  was  too  danurcrons  to  mo  and  my  ramily. 

Since  3 DOS.  after  all  this  happened.  I  moved  from  San  Francisco  and.  search- 
iui;  a  new  idcmVity.  settled  in  the  midwest  to  raise  my  I'limily.  Though  t;he  q^- 
l)crieucc  is  far  behind  me  now.  I  feel  it  a  duty  and  an  oblijcation  to  voice  my 
ojiinion  on  such  an  imiiortant  decision ;  .strippin^r  t:he  most  vjilnable  in.stniaient 
of  inuuuuity  from  the  rei)orl:er.  thcrel)y  bojr-ticin^^  what  nujjjlit  he  the  truth,  .An 
informant  has  nothing  to  gain  when  ho  volunteers  somethinj^  under  iunnunity. 
T  would  like  to  do  my  part  in  preserving  it. 

Tn  the  event  my  quMlifiefl  e.vperience  can  lend  to  or  a.ssist  in  a  judicial  decision 
regarding  the  preservation  of  this  very  imimrtant  immunity,  I  would  be  only 
too  h'.ippy  to  eome  to  Wasjhington  and  testify  to  it.  I  hav^j  been  assui'ed  by  Charles 
Randc^baugh.  the  reportei'  for  the  San  Francisco  paiK^:.-,  that  my  volnnlai-y  ofTov 
will  not  be  ignored. 
Sincerely, 

WATXACE  ClIAPr.K.STUN. 


SumntHAN  NKWSvAi'r.us  ov  .VNrKincA. 

'  Wmhhujion,  D.C.,  March  J.  J07.1 

Plon.  SA^f  J.  EnviN. 

Chairouin,  SHheonmitKni  on  GonHtitutioudl  Uiohia, 
TJ,S,  Scna-te,  Washiiigton.  D.C. 

Dkah  >Skxa';'ou  Fkvin  ;  Th?  .  letter  i.s  relative  to  logi.slation  lieing  ocMisidered  in 
protect  the  wnlidential  nc\%.s  stnirces  und  uupul>lishod  inforn^ation  of  bom^ltde 
news  reporters,  editors  and  publishers  and  to  state  the  position  of  tlji.s  organisa- 
tion r(»garding  such  legislation. 

8u!)urban  New.spaper.s  of  America  is  a-non-profit  trade  association  represent- 
ing the  iri teres ts  of  l;liousands  of  weekly  and  small  daily  community  newspapers 
published  in  the  suburbs  of  America*??  metropolitan  citie.s.  It  is  conservatively 
estinmted  that  more  than  fifty  million  of  tlies(j  newspapers  are  regularly  delivered 
to  suburban  households  where  tlicy  are  read  with  eonsidcnible  iutcjrcst  for  their 
local  community  news  content. 

In  meeting  the  if  obligation  to  the  public  as  a  valid  news  source,  the  reporters, 
(>ditors  and  pn))lislier,s  of  sulniviiau  comnniuity  ueNVspjnK'rs  eav:h  day  of  their 
prf>fessiomil  lives  cope  with  the  problems  of  prote(?ting  new.s  sources  as  do  the 
reporters  of  all  other  mass  communications  media.  Conversely,  their  news 
sources,  when  crienmstances  warrant,  rely  on  the  integrity  and  confidence  of 
these  I'cporters  and  editors  in  lua^jing  important  news  available  to  them  for 
luil)rication. 

It  is  not  our  intention  here  to  reiterate  the  many  reasons  why  we  feel  this  con- 
fidentiality is  a  vital  eorner'.stone  of  a  frse  press  in  a  free  society.  Wo  are  aware 
that  ample  testimony  of  this  fact  is  being  presented  to  the  Congress  by  the  Na- 
tional Newspaper  Association  and  other  organizations  and  imlivi duals  con. 
cerned  with  preserving  a  free  press,  AVhat  we  do  wish  to  cstablisli  for  the  record 
is  the  fact  that  suburban  and  urban. eonununity,  newspapers  rely  .1nst  as  heavily 
on  the  principle  of  news  confidentiality  as  do  all  other  viable  news  media  in 
meeting  tlioir  respou.sibility  to  the  public's  right  to  be  informed. 

Moreover,. it  is  ]iot  our  intention  to  offer  ov  suggest  precise  language  to  estab- 
lish legi-slation  in  this  regard,  but  rather  to  state  a  general  principle  that  wo  feel 
must  be  guaranteed  in-order  for  any  legislation  to  be  eitcctive. 

To  this  end,  it  is  our  conviction  that  the  adopter^!  legist at:i on  nuist  provide 
absolute  protection,  without  qualificatiou,  to  the  confidentiality  of  luuiamed  news 
.sources  and  uninil)lislicd  information  in  the  po?-fi;cs.sion  of  a  bonaTide  reporter, 
edi(:ov  or  publisher  for  the  purpose  of  public  dissemination  i^efore  any  govern- 
mental body,  whether  that  body  be  the  legislature,  judicial  or  executive  brauehcs* 
as  well  as  their  depaviments  and  agencies,  including  giand  juries.  Also,  it  bs 
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(niv  cniiviclion  that  nny  logisliitioii  wliioh  I  ho  Coiij?ri».ss  shnll  }Uh>i»l  slunild 
cr^nliMcd  lo  tUoso  divisions  f>».  the  Kculonil  Kf'v<'»*"JiH'nl,  U'liviiii;  Uu*  iiiani'i-of  news 
soureo  protection  tit  tlic  state  and  local  lovols  or  g()vornnirnl:  Id  iIk'  resncL'l ivo 
slalf;  l<»;;t<la/ij;'es  /'or  rcsolnlion. 

Wo  art'  dismayed  at  ihc  ntM'd  for  Ic^rislalion  at  all.  Wo  Hrl  that  V.w  ri.uhl  oC 
a  U'Vii  prcsss  lUirltM*  (lu-  Conslil.nlion  also  includes  pn>tfL'ti<.»n  of  nows  sijnrcos. 
Hut  th(»  nM'tMd.  jailin^rs  and  hiirrassnuMH'  by  [nddic  ollU'i'als  cl'^ n!i>«>i't.('rs  aotia^i 
in  the  Ihn^  <>t*  duly  and  in  tli(»  pnhlic  interest  iu)\v  oonvincos  \is  Mini  liii.-;  proHM'- 
lifui  nnist  he  clearly  and  coucrisel.v  statecl  in  statute  nnan  lo  usjrure  this  ]UM>lee- 
ion.  in  (he  iMitnre  t.oViie  iire.ss.and  to  (he  puhlirr  which  it  serves.  . 
h>incerely,  •> 

iOnwAHu  L.  DAKiJAxraaM 

President, 


Memorandum  to  Senator  AfonOalr, 
Frcnii :  A.  Daniel  F(^Iduian 

The  inclusion  in  a  r(?porter's  pi'ivilege  statute  ol:  an  exception  for  lihcl  suits 
pos(^s  real  risks  I'or  tlic  press.  On  the  otlier  luind,  it  is  doubtful  that  there  is 
jinv  compelling  reason  for  sncli  an  exception.  Kecent  I'nited  States  Supreme 
Court  cases  have  rednced  the  number  of  libel  actions  liled.  TUey  have  also  made 
it  unlikely  tlint  the  identity  of  a  confidential  source  is  crucial  to  the  outcome  of 
any  case. 

The  risk  to  the  reporter  and  the  news  media  of  an  exception  for  lib  el  .suits 
lies  in  the  possibility  that  a  libel  suit  nuiy  be  iiled  prinuirily  for  the  purpose  of 
discovering  wlio  the  confidential  sources  arc.  Despite  the  chang(?s  in  the  law 
wJiich  ])ave  made  recovery  mncli  more  dilTicnlt  aiul  liave  reduced  the  number 
of  hoiia  fide  libel  suits,  it  is  still  possible  to  file  a  libel  action  and  keep  it  alive 
long  enough  to  take  the  deposition  of  a  reporter. 

As  against  this  risk  to  the  press,  the  argument  for  such  aii  exception  for 
libel  suits  concerns  the  possibilities  either  that  a  newspaper  might  publish  a 
story  which  it  had  simply  invented— ii  story  wliieh  really  had  no  .source — or 
that  a  newspaper,  in  reliance  on  a  privilege,  would  decide  to  publish  a  story 
who.ye  facts  were  so  obviously  wrong  that  the  newspaper  unist  have  known  tluit 
the  story  was  false. 

In  the  first  situation  the  answer  is  simple.  None  of  the  propo.sed  statutes 
confer  immnuity  against  made-up  stories,  because  tlie  reporter  still  must  reveal 
whetlier  he  had  a  source.  Nothing  in  the  legislation  confers  a  privilege  of  not 
answering  the  question,  ''Did  you  obtain  this  'f.'ict'  from  another  person?'' 

It  is  also  quite  unlikely  in  practice  that  the  existeu^ie  of  the  newsmen's 
privilege  would  protect  a  story  which  tlie  newspaper  knew  was  probably  false. 
1  phrase  the  question  tliat  way  because  the  line  of  cases  beginning  with  A^cit? 
YorU  Times  v.  SulHvim,  ;i7G  U.S.  254  (1904).  have  nuide  it  quite  clear  (hat 
every  tiling  a  newspaper  publishes  which  is  likely  to  be  libelous  is  also  privileged, 
and  can  result  in  liability  only  if  the  statements  were  known  to  be  false,  or  the 
pnbli.shcr  had  a  high  degree  of  awareness  that  they  were  probably  false, 
Amant  v.  Tlionipson,  300  U.S.  727  (lOOS) . 

These  cases  have  severely  limited  the  nnniber  of  libel  suits.  They  also  make 
it  possible  to  dispose  of  most  libel  suits  at  an  early  stage — usually  by  sununary 
judgment,  instead  of  going  through  a  full-scale  trial.  Limitation  of  the  burden, 
expense,  and  potential  liarassnient  caused  by  the  filing  of  a  libel  suit  has  been 
the  direct  gain  accruing  to  newspapers  from  the  A^cio  Yorh:  Times  rule.  The  in- 
direct gain,  in  my  view,  has  been  an  increase  in  the  ability  to  cover  local  govern- 
uiental  news  with  gloves  off,  and  a  corresponding  increase  in  the  degree  of 
opeuess  found  in  the  conduct  of  local  affairs. 

Any  exception  for  libel  cn.ses  would  apply  in  very  few  bona  tide  cases.  AVhile 
there  are  no  longer  many  libel  cases,  most  which  are  filed  do  not  involve  stories 
which  depend  on  anonymonf*  sources.  A  motion  i:or  sumnuiry  jadguieut  filed  l)y 
a  newspaper  in  a  libel  suit  is  usually  supported  by  a  set  of  aflidavits  showing  that 
the  publisher  had  good  reason  t:o  believe  that  the  story  was  true.  Nt)rnuilly,  one 
usei^  au'aindavit  irom  the  actual  source  and,  unless  his  reputation  is  well  known, 
a  second  athdavit  showing  the  reasonableness  of  havlug  relied  on  him  as  a  source. 
Thus,  even  t:hough  l:hc  cases  umke  it  quite  clear  that  it  is  the  plaintiff's  burden 
to  show  that  the  publisher  knew  the  material  was  false,  a  newspaper  which 
wants  summary  judgment  will  make  an  affirmative  showing  of  its  belif^f  in  the 
accuracy  of  what  it  published — or  at  least  tlie  absence  of  information  indicating 
that  the  material  was  probably  false. 
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A  iiowsi);ijn»r  u'lilcli  has  I'olioil  wlioUy  on  ('onlUU.MitiJil  sonreos  lia.s  K»'L'iit;  ililii* 
culty  inaUluLj  .siicli  a  ylunviii;^-.  One  result',  of  thai,  fact  is  that  the  newsjpapors  try 
\i}  !\yi)){\  ]v)y\i)i;  soluly  on  cojitUlential  som-ces.  That,  pruL'tleal  fact',  liapjxMis  to  bo 
I'oasisttMil  witir  gfiod  juiiniali.sui,  bouausf  aiioayniou.s  .stories,  and  part hailarly 
stor'HS  which  clopeiKl  on  anonyniou-s  (inotatit)n«,  art.'  simply  loss  l.iolio\'ahU»  to  tho 
roadoi'  tiian  a  story  u'hioli  can  oite  dot:uniojits' and  <inoto  real  i>ooi)lo.  This  nu»ans 
That  u'liilo  llu!  total  iinniber  of  bona  lide  libol  oasos  is  small,  even  inorii  raro  is 
Die  (;a<o  where  the  result  of  the  snit  turns  .solely  on  u  conUdonliaJ  source. 

'I'lui  advantaj^es  of  eon'f)boratiiig  oonlidontinl  ^-.onrces  ai-e  illustrated  Ijy  a  ro- 
cent  Kijrlith  Cironit;  caso,  Vcrvuntci}  v.  Times  i)w.  ^ICH  J?\  2d,  !.)S7  (l!)7li),  cei't,  don. 
U.S.  (IDT.'i).  The  (rial  eon rt  ^mvo  fAfc  nia.^'a*/iiu,»  sunuiiary  jud^^iiiont:  oven  thouirii 
it,s  I'opoi'tor  rofusod  to  disolose  tho  aamos  of  .»<jwuo  siairoos  for  its  story  about  Iho 
Mayor  of  St.  l/oui.s.  l/ifc  uvis  a))lo  to  show  that  it  lani  ol)t a i nod  oorroljoj-atiou  of 
what  its  oonfidontbil  soun-os  had  .said.  lu  fart.  CvrvaniCH  iin[»lio.s.  I  thiidv  cor- 
rootly.  that  allowing  the  plaintiff  to  dist:ovor  t.no  nanios  of  Life's  soui'cos  and 
to  doposo  those  sourcos  wouldn't  have  aided  his. libol  claim  in  (he  least, 

Indood.  from  the  law.\*or\s  point  of  view,  for  Crwigi-oss  \o  pass  a  statute  with 
an  u.vc'option  for  libel  ca.sos  jnsl;  after  (Jcrranios  has  boon  deoided  wWl  rjroalo  an 
arijrunient  tluit  Congress  intendetl  to  reverse  Ucrvaulcs,  and  that  reporters  are 
required  to  reveal  llieir  sources  oven  when  the  laclc  of  lial>i}ity  is  .so  olnar  tliat  ;i 
oonrt  would  othorwise  bo  willing  to  grant  suuinniry  judgment  for  the  defendant. 

Moreover,  u'hilc  the  great  nuijority  of  libel  cases  are  disposed  of  by  sunuuary 
juil^tnc.tti',  Uio  ivistvictivc  vulo  of  iW^d?  VorU  Timch'  muko  it  JiK-oly  tJjat  acco.ss  to  au 
iufornuu-  woidd  not  materially  help  a  plaintiff  who  does  go  to  a  full  trial.  Again, 
it  is  the  plaintiff's  burden  to  show,  as  pari:  ol;  his  case,  that.  (1)  the  publioation 
was  false,  aiul  that  {'?,)  defendant  in  J'act  outertaiaed  serious  d(nibts  as  to  the 
truth  ol;  his  publication.  The  critical  portion  of  that  definition  i.s  the  rotiuiroiaeut 
of  a  showing'  that  the  [jublishor  actualJy  ]iad  serious  doubts  a.s  to  the  truth  ot 
tlie  matorial.  That  is  a  dillicult  burden  to  earry.  A  plaintiff  is  likely  to  satisfy 
that  burden  only  "when  the  i)ublisher  has  been  told,  prior  ,':o  publication,  that  this 
statenieut  is  just  plain  wrong,  and  has  then  refu.sed  to  investigate  somewhat 
further  in  an  effort  to  find  eorroljoration,  or  when  the  iuforuiiint's  story  is  so  il- 
logical (and  again,  uncorroborated)  as  to  verge  on  plaiii  nonsense.  My  point  is 
that  in  noil:lier  of  these  situations  is  the  infonnaut's  identity  an  important  fact. 

I  conclude  the  state  of  the  law  of  lihel  inaUes  it  unlikely  that  the  identity  of 
a  source  will  be  critical  to  any  ease.  As  a  practical  matter,  jiuljlishers  want 
more  tlian  uncorroborated  sources,  who  must  reuiaiu  unidentified,  because  they 
need  nion?  in  order  to  oiid  the  litigation  snmnmrily.  If  a  case  does  go  beyond  the 
suuniiary  .iudgnient,  stage,  "even  knowledge  of  wlio  the  source  was  is  likely  to 
do  a  Plaintiff  little  good,  because  his  burden  of  jiroof  is  to  show  tliat  the  publisher 
doubted  his  story;  he  is  unlikely  in  any  event  to  prove  his  case  ^vith  evideuee 
lie  ui ight  procure  iTom  the  source. 

Oue  last  point  regarding  tlie  need  for  such  a'n  exception  may  be  made.  Tlin 
haste  problem  is  the  need  for  a  shield  statute.  Tiie  prin)ary  purpose  of  that 
statute  is  to  free  tho  i-eporter  from  the  risk  of  Grand  Jury,  criminal  and  legisla- 
tive subpoenas,  for  those  are  the  souroes  of  most  sul)i)oeuas.  Tho  risk  of  a 
libel  Suit  is  one  tho  reporter  may  be  willing  to  take,  once  protect iou'a gainst  other 
H\i  \  >poe  nasi  s*  g'ra'o  ted. 

'  While  the  Hhel  snit  filed  solely  to  discover  who  the  sourcQ  is  romaias  a  risk, 
tho  media  will  have  gaiued  a  great  portion  of  the  i)rotootion  they  need  if  a  statute 
is  passed,  even  if  it  )ms  an  excei^tion  for  libel  suits.  Despite  that  fact,  the  possi- 
bility of  the  libol  suit  tiled  only  for  the  purpose  of  forcing  disclosure  of  a  source 
has,  from  time  to  time,  had  a  chilling  effect  on  roportors  and  on  tlioir  lawyer.?. 
Siuco  granting  the  privilege  wull  cause  little  change  in  tho  probable  disposition 
of  any  libol  suit,  no  important  values  "are  preserved.  l)y  writing  an  exception 
into  the  statu tc. 


'  ''*^>''  .  *       ^  P  AX  -  A  M  EUI  OA  N  E  N  0 1 N  KEH INO  Co., 

>  ^       '  Dallas,  Tew.,  March  1,  lOtS. . 

Seiiatolv'SA^f  KavjiY,     .  ' 
Wasliin(fi'on,jy.G. 

DiiAii  SiSNATou  Ervin  :  Many  of  your  constituents  ou  a  national  basis  have  been 
watching  with. considerable  interest  the  handling  of  the  proposed  "Shield  Law'*  ' 
for  all  news  .media  under  which  reporters  or  news  media  in  general  would  not' 
have  to  disclose  souroes  of  information  Avhieh  they  disseminate. 
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1  cau  only  nay  that.  tiu»  irrosiumiUUility  ol;  v}M'\<>n>i  soirnu^ils  tiu»  ))r(»SH  in  llip 
\n\yA.  si'VC't'iil  years  lias  i\'.suItL'<l  r,i  siruaucms  \v(u»r(»  it  is  ukmu*  lurt^ssa llian 
i'Vi'.v  lliaL  iiows-  im.'dia  I/l*  rusiKuisiMi^  Tur  (lu'ir  anions  au<l  should  lu'CalliMl  upon  lu 
ilisi'hisc?  sdiircc'.s  ui'  iiil'oi'inat  ion.  if  any  hU-a  ur  jKiiur  of  vu>\v  is  iiwuortaiil  rJHiUiih 
!m  (lisscniiiiati*.  ;h{Mv»  is  iiu  parlicnirir  rcasnii  Mn-  n'i'i|JH»n(  this  inlormuiiuiu 
.in  this  (jas(.'  thu  /^iMn-rai  imiIjIIc.  siionhl  not,  ho  on;ithMl  {o  I; now  wJkm'o  such  data, 
{(ri.yinatod  and  Un?  iMWi.'liiiiai.s  nndor  wliii.'h  it  was  proviih^d. 

As  a  ]n-ivati»  v'w'm'U,  I  lVi.'J  i  hnvii  rw-ry  I't^Ul  lo  air  my 'point  oi'  \'io\v  on  any 
«r  Dio  national  '].*\'  n(n\\'nrlcs  as  inn<:h  as  any  n'portor.  'rii(»y  have  no  (.i(id>^rivoii 
ri.ulit.  to  dissoniinat(^  Iht'ir  (j\vn  opinions,  and'  if  wo  an>  to  have  in  thi»  r.x^o 
.snch  a  linutud  nnnihor  <»r  iiotWfa'k.s.  then  ti  is  mow  important  (lian  on'im*  that 
tlio  mod  in  Ik*  held  atrconntahli}  in  ovtM-y  wa.\'  for  what  th.oy  diissondnatt*. 

Tlio  news  nifdia  dnrini;  Irs  pivsoid-  L-ampai^iii  to divt^st;  it:<olf  of  any  control  nn- 
doi-Hiu^s  ti)o  laei.  vl^aV  it  is  a  l)nsj]H'ss  )i}o.'  nny  <>\hov  av<ica(ion.  All  hiisinoss  must 
in*  ros]>onsiblo  for  its  proiliiot.  'J'lionsand  oi'  poojilo  aro  rnizicd  in  tins  ('(nintry 
(siuli  year  hvH:anst.»  of  the  irrespun>^il>h»  liandlii»jL^  of  tlio  news  anti  hocaiiso  in  th'u 
iu?ws.jivaiiy  i»eoiiUj  arc  tarred  with  tiiu  sanit*  bnisli.  whotlior  thoy  dos(M-vo  it.  or  not. 
'I'hii  nuijority  uf  tii^ws  puople  havo  a  smattoriuj;  of  i<iiowiotlgo  a'i)out.  a  ^;n}i\t  many 
snhjooLs  antl  \*oi'y  rual  UnowU»dj;ii  ahout  vc»ry  fiiw  suhjoets. 

Tlio  pnhlio  do(,'S  need  t:o  know,  hut.  it.  also  lU'ods  |o  Un<fW  liow  iUi^  iiifonnatiou 
djssotniaafud  was  ft'd  into  tlu'  in-opaj^iimla  not  work  and  who  initiat.od  it  atjd 
on  \\hat  aidhoiity.  Tha  m;w.s  modi  a  mjods  to  tunno  undor  oni-  .indicia  I  procodnrc 
jnsi'  as  any  .thcr  Imsincss  or  any  olhor  oiti^icn  iind  sluadd  not:  bc\  <»XL»niijt  under 
tnc  i.'iw  t\iv  tfio  rt'Sponsihilily  of  its  own  acts. 
Vonr.s  Very  t  rnl\*, 

A.  a.  (iAi.r. 


H*r yv KM  K N *i'  OK  KoTiK jrr  W .  O  uia-: .\ \: .  Si: .n  lo ii  Vah n ) i:  1 1  .n  \" v.sr ic at n ) .\ s  ^  Xow.S'(/(f  // 
,  Inc.,  Oaudkn  City,  N.V. 

r  would  like  to  expr<»Sfs  my  oomiilete  sup])ort  ff)r  legislation  on  the  federal 
)e\*(d  that,  would  ])rovide  loga!  .source  con /i(kmtia I ity  for  qualified  met n hers  of 
the  working  pre.'^s. 

For  the  past  six  years.  J  have  headed  a  special  investigative  team  for  my 
news-paper.  Tile  i>nrj)ose  of  tliis  team  has  heen  to  dig  into  matters,  of  pidilie 
"oiicern  which  persons  in  the  public  or  private  .sector  would  prefer  to  remain 
nil  reported  and  unwritten. 

A  prime  focus,  of  these  investi^rations  lias  heen  governuuMital  corruption  on 
ilie  local.  st<nte  aiul  federal  levels.  Another  particular  aspect  has  licen  corrup- 
tion in  the  Judiciary. 

The  results  of  these  iuvesti,iiations  have  hccii  fnr-ran.ging.  They  iticlnde  (he 
reuioval  of  a  New  York  'J^Jtate  S^uprelue  Court  .Tusttico;  t)u;  pns.-^agc  of  tough, 
iuiw  ethics  and  puhlic-disclosure  laws  by  the  New  York  Sftato  Legislature;  tlie 
indietmeid:  and  couviction  of  a  Xew  York  State  Tax  Commissioner;  the  indict- 
in(»nt.  of  lo  persons  (aiul  the  eonVictiou  tliu.s  far  of  six  of  tliose)  :  t.he  removal 
from  (»fI1ce  of  tlu'  Suffolk  Comity  Water  Authority  Chairman:  the 

di.shaiiding  of  t.he  Sulfolk  County  sewer  hoard,  and  th(?  diV:aHowiug  of  cotttracts 
If^taiing  more  than  .'^•iOOO.OOl).  A  side  effect  has  been  the  ouster  of  tlie  Repuhlioan- 
dominated  boards  of  three  towns  with  a  population  of  morr^  than  1.000,000' 
persons  in  Snlfolk  County  and  the  Oen\ocrat-con trolled  government  of  neigli- 
boriiig  iVas^an  Couidy.  which  has  a  population  exceeding  2,000,000  persons. 

]!\)r  this*  work  we  have  been,  awarded  the  Pnlit>:er  Ordd  Medal  ior  Public 
Service,  the  Natiomil  Sigmfi  Delta  Chi  Gold  Medal  for  ruJdie  SeiTice  (twice) 
nud  21  otlier  national  awards. 

lake  most  uew^papers  involved  in  this  type  of  work,  we  agree,  wdien  necessarv, 
to  accept  off-tlie-reeord  or  non-attributable  information.  \Suc}i  information  is 
used  as  an  investigative  aid.  not  as  an  end  source.  Provided  with  information  of 
this  kind.swe  arc  able  to  point  oui-selvos  towards  on-the-record  sources  ami  doc- 
uments wluch  will  help  confirm  tlie  original  source.  Many  of  these  non-attribut- 
ahlc  sources  are  persons  wivo  arc  in  government  themselves.  Some  have  been  in 
the  judiciary.  If  the  faet  that  they  had  provided  us  with  information  was  known 
by  their  superiors,  they  would  lose  their  jobs  or,  at  the  very  least,  any  future 
ohnhC'O  of  advancement.  But  frankly,  without  this  type  of  information,  we  could 
not  have  succeeded  in  doing  what  we  have  done. 

r  know  that  you  are  already  overwhelmed  with  detail  on  the  valuable  work 
doiie  in  this  tield  over  Jiundreds  of  years  by  the  American  press.  But  I  would 
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like  to  examiiio,  hi  tlu?  iuu-i'st.  terms,  the  misoii  why  this  aroa  oC  coiiceiitratiou  by 
the  pross  tins  niul  i.s  iiivalnaljle  to  ouivAiuurieaii  form  of  govornmeiit:. 

It  is  freciiieiitly  the  iiatiu'e  or  ouiM/oHtic.nJ  system  tliat  tlie  party  in  i)oner  in 

von  J  mo  II  I*,  no  matter  on  whtit  level,  is  also  the  i)arty  ot  the  person  appoiriteil  to 
legally  \vateh-<lo;^  thiit  ^^ovonimont.  This  is  reasoaahle.  and  onr  iiolitieal  liis- 
tory  is  bright  \yith  exauiples  of  honorable  clistriet  attorueyH,  jiulj:es  and  attor- 
neys-general, wiio  liarcil  the  wrath  ol'  their  own  political  parties  to  bring  olh'.-ial 
itv  private  corrnj)tIon  to  hw). 

lint:  In  many  instances  thiss  is  not  so.  The  distriet  attorney  lives  in  the  ho\m 
that  his  ijolitieal  ijnrty  will  nominate  bini  t'or  the  jndielary.  or  a  governprsiiip  or 
sonic  otiier  higiier  eleetive  olliee.  So  does  the  state's  attorney  geiieral.  And,  even 
an  occasional  U.S.  Attorney  General.  And  njond)er.s  of  the  judii'iary,  being  as 
hunum  as  the  rest  i>t'  ns,  dream  of  being  tapped  for  higiier  posts  in  the  state  and 
federal  eonrt  systems. 

This  is  our  political  wsiy  of  life.  Tiie  entity  tliat  can  wave  the  magie  wand  of 
advancement  for  these  peopU?  is  the  xnirip.  And  the  people  who  hold  oilior  office  ' 
in  government— t))e  peo}>)e  that  these  enforcement  antlioritiOfc;  must  watch-dog—- 
are  also  meniber«  and  agents,  frerpiently,  of  the  same  party.  And  here  we  lind  tlie 
nexMis  of  onr  problem.  In  some  instances  these  people  are  slow,  even  lonth.  to 
initiate  actions  agaiitst  pei-sons  from  tiicir  own  parties ;  they  are  more  willing  to 
exteiid  the  ''benefit  of  tlie  doubt,"  to  fellow  party  mendiers,  and,  if  it  reaches  that 
point,  they  seem  more  willing  to  comproniise  on  penalties. 

It  is  here,  as  tln>  examples  before  you  well  indicate,  that  honest,  non-partisan 
newspapers  make  the  difference. 

Tliey  not  only  .servo  to  prod  oflicials  into  noccsisnry  actiou.s  tli rough  the* weight 
of  informed  public  oi)inion,  they  also  are  often  the  first  to  receive  information  on 
wrong-doing  from  citix.ens  who,  ^^^th  or  without  any  real  basis,  distrust  the  ups- 
sibility  of  political  bias  on  the  part  of  some  members  of  the  judiciary  or  law 
onforeement.  * 

I  shall  not  dwell  oh  the  obvious  examples  of  tlio- underworld  informant  whose 
life  could  be  periled  by  disclosure,  or  the  xiolitieal  informant  from  n  fascist  or 
conummist  country  who  conld  face  the  same  fate.  But  I  have  worked  with  such 
.sources  in  the  past  and  their  information  1ms  made  invaluable  coutribiitions  to^ 
the  preservation  of  our  American  way  of  life. 

In  sum,  I  would  say  that  American  newspapers  have  and  do  perform  a  valuable 
public  serviix'  as  a  wsitch-dog  of  government,  individual  liberties,  and  the  hunmn 
comlition.  This,  to  a  great  extent,  has  depended  upon  our  ability  ,to  protect  our 
hew.s  sources.  When  this  $jource-con/identiality  is  stripped  from  as,  as  it  Ims 
been  by  the  recent  decision  of  the  Supreme  Court,  wc  are  left  with  only  two 
courses : 

1.  To  end  onr  role  as  public  w^atch-dogs, 

2.  To  go  to  jail. 

PersQnally,  I  would  cliooso  jail.  Most  of  the  newspapermen  that  I  know  would 
choose  jail.  Ami  America  will  heeome  a  parody  of  democracy  as  we  all  insist  on 
uniform  application  of  this  unfair  hiw  and  the  jails  of  America  literally  bulge 
with  newspapermen  whose  only  aim  was  to  inform  their  fellow  citijien.s*  of  public 
and  private  dishonesty. 

I  also  Ixilieve  that  if  the  Congress  of  the  Uiiited  States,  In  its  wisdom,  grants 
such  confidentiality  of  sources  to  the  wortdng  press  of  America,  we  have  an  cfpial 
responsibility  not  to  'abuse  this  privilege.  I  believe  that  there  should  be  one  qual- 
ification. Tliere  must  be  a  clear  and  reasonable  definition  of  us  as  an  entity.*We 
of  the  press  must  assist  the  Congress  in  arriving  at  what  qualifications  are  nec- 
essary to  establish  a  person  as  a  member  of  the  press  and  deserving  of  this 
privilege. 

Beyond  thi.s,  I  feel  that  there  Siiould  be  no  other  qualification.  The  policeman 
may  abuse  hh  privilege  to  carry  his  gim ;  the  judge  may  disregard  civil  liber- 
ties, and  the  newsman  may  abuse  his  right  of  conndentiality.  But  mo.st  do  not 
ami  will  not.  And  it  is  to  this  vast  majority  that  this  privilege  and  responsibility 
.■should  be  granted  without  qualification. 


PjRiNCETors-,.  NJ„  MarcK  Jf,  Ifiis, 
Dear  Sej^ator  Ervin:  In  the  present  surge  of  interest  in  "press  shield"  laws 
I  should  like  to  offer  a  few  observations  in  the  hope  of  furtliering  a  ratioiml 
consideration  of  the  issues.  The  immunity  against  subpoena  sought  for  the 
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pross  tliroiigli.  these  Inws  would  provide  an  absolute  privilege  for  the  reporfer- 
iiifonnaiit  reJalioii.sliip  Unit  is  raru  in  any  lej^al  system.  Sncli  an  absolute  privi- 
lege is  enjoyed  by  the  relatioiisliips  of  priest-i>cuitent  Ia>Yyer-elienti  ami  (with 
liniitJitioiis)  physician-patient.  Many  otiier  relationsiiip.s  in  our  society  enjoy  a 
riglit  to  pnvaey  which  is  geuerally  protected  by  law  but  not  by  any  rule  of  abso- 
lute innmniity.  ' 

What  is  it  that  distinguishes  the  relatiousliips  ^vhicll  are  now  privileged 
against  subpoena V  They  are  all  based  upon  the  riglit  of  an  individual  to  help  and 
advice  in  tinie  of  dire  need,  whether  it  be  from  pangs  of  eoiiseiehee,  action  of  the 
law,  ov  slekiiesy.  This  rij;lit  could  be  frustrated  by  the  fear  that  the  privacy  of 
the  relationship  could  bo  forced  oi)en.  A  near-absolute  privilege  in. these  cases 
is  clearly  in  the  public  interest,  in  view  ol'  the  fact  that  anyone  eau  11  ud  him- 
self in  such  dire  need  at  some  time.  The  only  aim  of  the  privilege  is  the  secrecy 
of  tlie  relationship  involved. 

The  repoi*ter-in  forma  at  i*clationsliip  is  completely  different  in  nature.  The 
infonnant  is  not  an  individual  In  dire  need  and  is  not  turning  to  the  reporter  for 
persoiuil  Help  and  advice.  The  only  avowed  aim  of  a  press  shield  law  guaran- 
teeing absolute  secrecy  to  this  relationship  is  the  paradoxical  one  of  ensuring 
oiienncs's  of  tlie  press. 

It  should  be  noted  that  no  freedom  guaranteed  by- the  Bill  of  Rights  is  or  ever 
lias  been  absolute.  Freedom  of  the  pivss  is  limited  by  laws  on  libel  and  (until 
•recentlj',  at  least)  obscenity,  freedom  of  assembly  by  laws  on  conspiracy  and 
disruption,  freedom  of  religion  by  a  ban  ag;Tinst  polygamy,  to  cite  but  a  few 
examples.  The  vaiiouM  freedoms  may,:  and  often  do,  conflict.  Each  right  or 
freedom  ninsfc  be  subjected  to  rcasojiuble  limits  in  order, that  other  rights  and 
freedoms  not  be  compromised.  The  general  rule  is  that  each  right  or  freedom  is 
to  be  enjoyed  subject  to  some  reviuirenient  or  responsibility,  with  irresponsibility 
tolerated  where  no  other  right  or  freedom  is  impaired.  An  absolute  shield  law 
that  would  interfere  witli  the  libel  laws  would  trami)le  on  other  rights  in  the 
name  of  tiie  First  Amendment.  It  would  hamper  legitinmte  law  enforcement.  Such 
a  law  would  cei'tainly  encourage  or  invite  press  irresponsibility  ("perhaps  not  on 
the  part  of  tlie  New  York  Times). 

AYe  should  note  that  bUier  investigators  of  various  Kind.s,  ones  that  could  cer- 
tainly not  be  classified  as  members  of  the  press,  aro  up  against  the  same  diffi- 
culty of  credibility  with  respect  to  informants.  An  example  is  a  university 
scholar,  preparing  a  doctorate  tliesis  or  a  book-;  another  is  a  piivate  detective  on 
a  legitimate  assignment;  another  is  an  investigator  working  for  a  public-interest 
foundation  (e.g.,  a  Nader  "raider").  Many  types  of  quests  for  information  arc 
legitimate  and  in  the  public  interest,  and  all  uiay  be  somewhat  constrained  by 
tlie  po.s.sibility  of  a  suhpoena.  Should  these  all  be  absolutely  shielded,  or  should 
the  press  be  singled  out  for  the  grant  of  an  exclusive  privilege?  Can  a  sharp  dis« 
tinction  between  press  and  nonpress  investigators  be  made? 

The  difficulties  of  subpoenas  and  the  threat  of  contempt  citations  that  reporters 
have  been  subjected  to  are  indeed  real.  The  power  of  the  subpoena  has  not  always 
been  used  in  a  responsible  manner.  Some  remedies  are  called  for,  but  it  is  ques- 
tionable that  a  press  shield  law  is  the  appropriate  answer.  An  inappropriate 
remedy  can  caiise  more,  problems  than  it  solv.cs.  In  this  case,  an' appropriate 
remedy  desirably  should  he  consistent  with  the  traditional  openness  of  the  press 
and  should  riot  in  any  way  encourage  press  irresponsibility. 

One  approach  'to  finding  approi3riate  remedies  is  suggested:  Tiie  .subpoena 
is  a  legal  procedure  (an  important  and  necessary,  one) .  Remedies  to  inappro- 
priate use  of  the  subpoena  should  be  primarily  procedural.  Restrictions  on  admis- 
sibility of  evidence  in  investigative  proceedings  (grand  jury  or  congressional 
committee)  conld  be -changed.  The  subpoena  could  be  forbidden  where  resulting 
evidence  is  expected  to  be|  inadmissible.  Rules  restricting  "fishing  expeditions" 
could  be  tightened.  The  summary  nature  of  contempt  punishments  without 
apjoeal,  with  a  judge  the  same  person  as  the  aggrieved,  should  be  questioned. 
A  rapid  review  of  a  contempt  citation  'by  a  pvoceduve  analogous  to  a  habeas 
corpiis  proceeding  might  be  made  possible.  In  civil  libel  cases  a  refusal  to  name 
a  source  might  be  permitted  when  coupled  with  a  shift  in  the  Imrden  of- proof 
of  malice  (the  plaintiff  would  be  relieved  of  this  particular  aspect  of  the  burden 
of  proof  in  requital  for  a  voluntary  witiiholding  of  evidence  by  the  other  side). 
Onr  main  point  here  is  that  many  remedies  other  than  a  pres.s  shield  law  can 
be  conceived,  and  .should  be  considered. 


Wallace  D.  Haybs. 
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•        -  Los  A N(:kij:s,  Caui-.,  J/(f  reft  S, /.97'.;. 

Senator  SA.^E  J.  I*juvii\,  Jic. 

GkairnKUh  of  the  Oomtiiutlomtl  Klf/fil$  Subconuniffcc,  U.S.  Senate, 
.W(t.'<lnnfjtfn}j  D.O. 

Dkaii  Sknatoii  Kkvin  :  'I'his  lettcM*  is  wriUen  unor  tdophoiiic  ooiivorssUioii 
witli  ^Ir.  Liiwreiice  Bn.skir,  coinisol  for  tlio  nliovo  roforrcd  to  subcoiumittiv. 

B.v  this  Icttor  I  am  re(iJie:>tiiit;  tlio  oijpoi'tiiiiity  of  tostifyiiig  imisujiut ,  to  :i 
siibimciia.  — 

My  i)er«oiml  oxporieiieo  is  in  C()nnrctioii  with  tiu'  so-c:in(.'d  Jiiif  Fcrr  cMSt\ 
I  am  ono  of  slv  nniMud  Ijuvycrs  wJiom  Hill  Karr  }i;i.s  ropcvitcclly  rofenvcl  la. 
botli  in  court  niul  out.  of  oourt.Mr.  h'txrv  li:is.  on  tuiimn'oiis  oiicsisionK,  staled 
tij:it.  two  of  this  ;j:roui)  of  six  lawyers  Iwvo  fonindttod  iii^rjury:  imt.  Mr.  Fnrr 
r<?fuwtis  to  name  the  two,  If  liis  ixisltion  is  uphold.  1  ui:iy  j-.aN'O  forovor  Ijan^rin^^ 
over  niy  liead  the  cloud  of  i)er.iury,  aUhousli  I  am  innocent  and  lie  knows  W.r' 

The  purport  of  niy  tcstiuiony,  wliieli  would  I>o  availahle  for  e\aUiati<jn  by  tlie 
subconnnitt.oe,  would  to  the  effect  liuaiJcd  on  n  victim  tliron.^:h  exercise? 
of  an  ii})soliitc,  uucouditioinil  newsman's  privile;re:  My  expcivicnce  has  been 
that  such  exercise  creates  a  very  unhajjpy  result  to  the  victim. 

Those  advocating  the  ahsotutc.  nncouditionnl  privilege  speak  of  the  pnl.dic's 
rif»ht  to  kuow:  little,  if  any,  consideration  has  heen  3:?lvcu  to  the  type  of  effect 
I  have  indicated  has  occurred  to  nie ;  furthermore,  it  is  resi)octfuHy  sn.i,^t!:e;stod 
that  your  subcommittee  alao  consider  the  results  that  flow  when  tlie  mass  uicdiu 
form  au  unholy  iilliauce  with  a  rehictauL  prosecutor  M-ho,  for  reason.s  of  i)er- 
soual  political  gain»  refuse^i  to  prosecute  crime  wliicli may  eud)arrass  liin^  and 
the  suppressiou  of  this  prosecution  is  accoujplish<?d  by  way  of  the  purported 
exercise  of  the  uewnuui's  privilege.  (See. THE  KANAliEK  TIJIES  enclosed 
herein.) 

lliauk  you  for  any  considenition  you  nuiy  give  uiy  request  to  he  subpoenaed. 
Very- truly  yours. 

■  I.  A.  Kanakisk. 

Times-Demoouat. 
Davenport,  Jowa,  Fchruari/ 6,  JD7S. 

Senator  Dick  Ci^ark, 
U.S.Sennto 
Washlntfton.  B.C. 

Deau  Se^atob  Clakk  :  John  McCoruiick  has  referred  to  me  your  letter,  seeking 
our  views  on  privileges  of  newsmen  as  guaranteed  under  the  First  Amendment. 

As  you  know,  freedom  of  the  press  was  not  written  into  our  Constitution  as  any 
special  privilege  to  newspeople.  There  is  simply  ho  other  way  the  public  has  to 
keep  watch  on  goyermnent. 

For  nearly  2(X)  yefii*s  no  one  iu  anthority  seriously  questioned  the  First  Amend- 
ment as  auytliing  less  than  a  total  ban  on  goverunieutul  interference  with  news 
coverage.  /        .  '  - 

Then  along  came  the  Pentagon  papers,  and  the  s\ibsequent  decision  of  the  U.S. 
Supreme  Court  rejecting  absolute  innnunity. 

In  our  opinion,  the  inimunit.y  niust  be  absolute. "With  anything  less,  it' is  left 
to  soineono  in  government  to  determine  wli ether  a  newsmairs  sources  are  shielded 
or  not.  This  violates  the  whole  purpose  of  press  freedom. 

AYe  repeat  that  we  are  not  pushing  this  legislation  for  newspapers  but  for  the 
people. 

.   We  urge  all  Iowa  congressmen  to  join  us  in  pressing  for  congressional  pa.ssage 
of  an  absohite  shield  law. 
With  best  personal  regards, 
Sineerely, 

FOIlllKST  KlLifEIl. 


■       UNIVKUSITY  OF  SoUTHKlliSr  Calikouma, 

Jouunajjsm  Alumni  Association,. 
'  Los  A7\gelGSj  Calif. 

Los  A^jgelcs;  Calif  . ,  March  1, 1073. 

Hon.  Sam  Ell VI Nt  J II., 
U.S. Senate, 
Waahinffton,  D.C. 

^  "Hear  Senator  Ervin:  The  USC  Journalism  Alumni  Association,  representing 
j^^.re  than  1000  graduates  working  as  reporters,  editors,  columnists,  broadcasters. 
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wriliM-s,.U>k»vi«ion  nurl  motjoii  lu'ctviro  prtJiliK-tTs  luul  N»ficliorjj.  nri^o  tlio  rnffpcJ 
St;itiss  Semite  !;<•  jki.ss  U'fjii.shition  ii«  iiilroiluceil  hy  S<»iuit()r  Alnn  Cnuiston  wliicli 
\Vt!!5l«Uvivo  iiowsmni  MM  iiJKiii.-jinied  slii(^](i  Isnv. 

'iMi»»  ){(»;!nS  f)f  Din'clors  is  joiiuMMi.v  t  Jkv  fsK-nlly  ot'  tlu»  Ijiiivrr.^it y's  Sfli<n>I  of 
,7n?inifMi>:ni  in  rmr  roininiltini'Jit:  (o  lite  I'ri'c  Ifnw  rtf  inr<»nnji(i'ui  Mu'  iuif>lj(!. 
Tins  run  imi  lj*r;uM;(UJii)Ii.«-'l]ot]  wirhoitl  i\  newyinjiit  boin.y:  :ibl<»  to  t-oiHlncr  liivesM- 
y:itrive  rciKirliiii;. 

11"  is  ot»r  iit'iii  otniviclion  rliiU"  HiisJ.s  ;]  ijvotcri'ttm  ul'  jintilk?  wrU'inc  ;is  woll 
jis  !i  iirf>HM-iiou  ffn*  tho.so  who  mcm-k-l*  tin*  iniUUc  s^.ich  us  <»iir  v^U't-Unl  (jllirinls,  Willi- 
■  nnt  ;i  sljffj(i  I;>-\v.  nivest i.ti^.-if in'  roportors  woiihl  i?o  UJi.'ihlti  pi'mIk"  {)I^'^;Hli5^('ll 
<Timc..  lu'dplf  who  wouUl  tit'trsmcl  r.lu'  jJuUUv  tUn»\!i;li  v.ust'ru))n^tu]v  li^isijip-s  moifi- 
Oils.  Irt'.-isoii  er^niona^'i?  n;;}iiM.st  owv  ^uvoniiiu-nt,  nnrl  nuiUViisaucc  ii!  irovcrii- 
lutMiVsil  :\(T;\ii's. 

\\'o  i!r;;-v>  Hiinw'<l !;i Iv  {u-<i(»ii  l>y  (h(,»  I'litUnt  .Sfal^s  Som;iU'  Tor  llic' u;if|ii:iJinc'fl 
shj^'ltl' luw  for  nowsjiu»n  llif  ntnvs  iiUMliji  c:iii  jfo'insoul  ifs  worl;  \vith(Hifc 
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TIu«  Pffj)?rhf  .cufii*  js  1k.'>ii;v  niiidnh^rl  by  sfivsj^  on  lli(>  fncl  Hint'  lu'  is  ;i  ^Nrfujijir.** 
Tlu'  two  <j!trs-Mo7>s  n^ila't]  him.  ^vIli^^l  lif>  (Ut-IjiuhI  tn  imswcr.  Inul  iioMiiivii  io  do 
wiMt  .^trliohji'sliiif :  l}i(\v  \voi*o  eyiilicifly  dirc'vfrd  In  liis  nfni.sehciliirly  acrlvititis 
ns  ji  cil  ir'.Mi. 

T]»o  drstiiK*! idii  is  vif.'il.  A  s<Iiol;n-  lias  .-ni  cxjilifit  nldi^rtitioii  to  r(»vot\l  liis 
sources:  indotM!  si.u-li  rt  voI;if  irni  l<  (pniiU'.s:.<Mi(j:il.  Sciinljiriy  l>0!>ks  jirc  sitii]M)S(Ml 
tn  i-'/vt'nl  or..d('V('}r;p  >:im\L^  iiovc»l  ;\siK'f(  of  truth.  Tlioy  wiMjJclilod  down  with 
rofihjnto:.  Snt-h  rofoiTiicVs  iwo  iho.v(^  Io  p£»n3iit  ru'lioi'  sc-Juilnrs'  lo  c:,\;iniijio  Oio 
smuo  Mium's.  ;ir;;uc  tlie  k;iiiu^.  poiuts  \u\(\  tlu»n  M.u'ivo  wUli  or  ir.odit'y  tlio  ,'iiil:lior\s 
f'OiK-ijTsir'iis.  Oi)\y  by  n  tM->iii]i!i.»t<*  pxi)ff:>(iro  (jf  his  Koiircos  ran  t\  .s(*lJo!;ir'.^  jiidi^un»nt 
Vv.  f'tMstjvmod.  ijKniiljcd  or  iM?vtM*;:iH"l.  KyVjj  \n  scit'ii<:(»  a  sc-bfOnv*  does  Jiot  nu^nOy  sof: 
do'.vn  Mis  fMmohi<lir:.jr  foT'jtiuhi.  Ho  is  cihligfil'od  In  detnii.  tlic;  stoi3S  hy  wliic-li  lio 
ivrrivod  nt  h'\>^Xin'im\\i\\iou  so  Hint  nlli(,M'.s.ni,-iy  clicel;  liis  rsccnmoy. 

Jiro  di'iVfMi  to  ffi(^  iiieliiotalUo  o(>nt:lii^:ioii  tlmt  n  schol.ir  ha.-";  ,-in  ntdigaf  ion 
diroctly  «i|Jiioj.;ifo  to  Mint  clainKKl  foi-  tlie  inve.vti^^ntivo  ropovtor  wlio  ivriiso.s  J;<i 
nn'riil  i»is  sources.  If.  tiicrerore.  Profo.s.soi*  l'oi>kin  is  correctly  ({iiot(?d  :is  j^iiyinfj, 
''If  {':cliol:!r«  nr<^  to  ho  q^ips'tioiied  without  rcslriL'tioji  nhoiit  their  .son rdos"  evil 
•'o;usofnK»iK-o.s  wiU  follow,  lie  hs  tnliciiij,'  iioiisonso.  ^ViuMi  ix  .s<'hoUiv  sstops  ontsido 
his  disciifline  to  act  .ms  a  publicist,  n  coiniiieutntor  or  a  i»Iain  citizen  ho  has 
!^/  ri.i;!}f;  to  hi'di*  ht'liiiid  i.'is  otlusr  rolo  as  n  t-diolav ;  wlKithcrt  iiis  a<'tivity  is 
nidf<-Mi,  lih<»val  <»r  f'on:<<>rv*riti\"CMS  ivrolevaiit.  /      .    *    :  ' 

Thi!--  is  mtl  to  assort  tliat  tiu;  tw^t  cnKM«;liou.s  wen*  proiwr  or-tA  critieixe  l'ri»si- 
d'.'iit  Hoks  «niK':i!  on  ^n'onndf:^  of  eoinity  hotwcrn  ^rovorinncid  nnd  jho  iicadoiiiic 
<Miun!uijuty.  -fhow^aro  soparato  issiios.  Thi^i  coinninnioatioii  is  .•id(h'(»sxed  sololy 
Jo  <!iL'  {Uisurd  |>r(»lfnsion  that  soholai*.  as  siicli.  hns  a  r?glit  to  witiiliohl  rovehitioii 
olMus  so.uri'i^'s.  Tiiat  would  bo  a  botrnyal  of  Ijis  profession. 

•     '  IIka'Iiy  M.  AVkiston. 


'J^o  tlio  Kctitor:  V  ; 

Dr.  liemy  M.  AVristfUi  i/r/jnios  iii  his  Doc.  «  Irttor  that  t.lio  scliolar,  far  from 
havinj:  a  riglit  lo  protect  his  soiinros.  iias  a  duty  to  i-ovonl  thoni.^Tlnit  laay  bft 
truo  of  liistorians.  phih)]o{^i.st,s  or  thooloj^iaiis,  hut  it  cannot  hv.  true  of  jsoeial  Kci- 
enti.^ts.  sucli  as  econnniists  or  political  .soionh'sts  doaliJiir  with  coiitoniporarv 
prnhlLMDS. 

All  oconojnist  who  invosti4?atos  tho  pricin.tc  pracdcos  of  a  pnrticuhir  branch 
of  industry  or  of  a  pai-ticiihir  eoj*porntioti  ha,s  to  ndy  at  least  for  some  of  his 
oiMpirical  data  u])on  eoufidential  sources  in'  industry  or  corporations.  If  he  woro- 
to  reveal  tlie  identity  of  these  .sources  ho  would  be  guilty  of  a  hrasich  of  trust 
and  would  he  precluded  from  doih^  this  kiiul  of  research  in  the  future. 

The  political  scientist  who  would  want  to  probe  iuto  the  validity  aud  Imclc- 
frround  of  u  particulai*  i>olicy  would  he  iu  the  sauie  positiou.  For  fnstauco,  the 
scholar  who  has  coucludcd  on  the  basis  of  his  uuderstnuding  of  history  and  of  his 
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ironcnil  knowledge  of  iK)litical  and  military  theory  that  a  partieiihar  war  can- 
not.  he  won  with  the  means  employed  will  Unci  his  argnments  greatly  enrichofl 
and  liis  confidence  in  the  sonndness  of  his  judgment  considerably  strengthened 
if  lie  has  access  to  government  sources  supiilying  him  with  enipirical  datsi  that 
support  lii§;  judgment. 

If  that  necess  is  closed  to  hhn  through  the  judicial  compulsion  to  reveal  his 
►sources,  not  only  will  his  scJiolarship  be  iui paired  but  the  public  at  large  will 
1h»  deprived  of  an  iudeiK>ndeut  source  of  inforunition  and  judgment. 

In  a  polity  without  a  clearly  defined  opposition  which,  as  in  parliunientary 
.systems,  can  conii>el  the  government  to  account  for  its  actions  and  is  identified 
with  nn  alternate  policy,  independent  scholarly  opinion  provides  at  least  an 
outlet  for  the  opposition  to  the  policies  of  the  government  from  within  the  gov- 
mnnerit  itself. 

Frightened  into  oflicial  Silence  by  the  eonfornii.sm  tliat  dominates  the  bureaue- 
rat-y,  the  oppositi(ni  is  able  at  least  privately  to  make  its  conception  of  trutli 
and  reason  heard,  relying  ui)on  the  scholars  to  make  its  case  for  a  different  policy, 
i'lose  that  outlet  and  you  have  taken  another  step  toward  an  unchecked  con- 
fornusni,  an  orthodoxy  which  tolerates  but  one  truth  and  one  reason,  however 
false  that  trntli  and  however  irrational  that  reason  may  be  proved  to  be  hy  a 
recalcitrant  reality. 

Tliu.s,  the  scholar's  right  and  duty  to  protect  hi.s  confidential  source  is  not  just 
a  ennvenionce  for  himself  but  the  precondition  for  applying  a  corrective,  vital 
for  a  pluralistic. society,  to  the  oflicial  orthodoxy. 

liy  performing  this  function  the  scholar  cloe.s  Jiot,  as  .Dr.  Wriston  suggests, 
stop  "outside  his  discipline  to  act  as  a  publicist,  a  commentator  or  a  plain 
citiwn."  It  i.s  true  that  he  performs  a  public  act  which  may  haV6  i>olitical  con- 
Keq\ieuces.  But  he  does  so  as  a  scholar  by  virtue  of  his  si>ecial  scholarly 
(pialifications. 


STATKMKNT  UY  llKMlY  M.  AVUISTOX  IN  RKSPOXSK  to  THK  LkTTKII  of  PllOF.  llAXS 

jVIorgknticau  in  the  Nicw /VoiiK  Timks,  Dkckmbkk  5,  1072 

Professor  Morgenthau  fails  to  draw  a  vital  distinction ;  namely,  between  a 
scholar,  an  advocate  or  a  commentator.  All  individuals  perform  several  different 
functions.  Each  of  these  activities  is  valid,  but  each  carries  its  own  rights  and 
ol)ligatiou.s.  Hence  a  man  follows  a  trade,  a  profession,  or  engages  in  any  of  a 
wide  range  of  occupations.  He  is  exercising  his  right  to  work,  but  may,  for  <'.\- 
•ample,  be  compelled  to  join' a  union  by  working  in  a  closed  .shop.  The  variety  of 
privileges  on  the  one  hand  and  restrictions"  on  the  other  are  infinite. 

As  a  citizen  lie  has  obligations  to  pay  taxes,  accept  jury  duty  and  milituio-  serv- 
ice. Tie  13  entitled  to  vote,  to  choose  his  rulers,  and  to'honefit  by  government  pro- 
tection. He  may  act  alone  or  join  with  otJiers  in  a?lvoratiiig  any  among  a  myriad 
of  causes,  and  sui>])ort,  his  advocacy  with  all  the  professional  expertise  at  his 
cbmmand.  .  ' 

He  may  choo.se,^as  his  principal  occupation,  to  ho  a  scholar.  That  clioice  does 
not  bar  hiiii  from  any  activities  ajipropriate  to  a  citi'/on  but  it  does  lay  upon  him 
certain  specific,  and  onerous,  obligations.  In-liis  capacity  as  a  scliohir-his  goal  is 
to  develop  new  trutlK  As  a  scholar  no  other  purpose  is  relevant  To  tliat  end  he 
employs  the  disciplines  appropriate  to  his  chosen  field  of  .study.  Hi.s  pur.suit  of 
that  end  may  well  be  protected  by  a  grant  of  tenure  as  well  as  compensation  from 
nn  institution.  Moreover,  dedication  fo  that  puniose  entitled  him  to  express  his 
concepts  of  truth  without  let  or  hindrance,  regardless"  of  their  popnlarity,  their 
utility,  or  any  other  consideration.  That  is  a  sweeping  privilege,  unknown  in  inauy 
-societies,  but  sacred  in  6\irs. 

Privileges  are  balanced  by  obligations.  Central  to  all  others  is  the  duty  of  the 
.scholar  to  subject  his  concept  of  truth  of  review,  criticism,  and  amendment  by 
revealing  all  the  data,  the  processes  and  all  else  that  coiitrilmted  to  his  conclu- 
sions. Without  meeting  that  obligation  to  complete  openness  iris  claim  to  be  a 
.scholar  is  flawed. 

Of  course  the  sqliplar  does  not  live  in  a  vacuum.  His  eufpiiries  may  have  been 
suggested  or  stimulated  by  any  of  an  infinitely  wide  range  of  ;{jiie.stion.s — i>oljtical. 
.social,  economic,  physical.  "What  sets  his  labors  apart  from  those  of  others  moti- 
vated to  action  by  the  same  stimuli  is  his  single  ininded  goal — the  search  for 
truth.  Any  who  "heat  a  path  to  his  door"  should  not  seek  a  better  mousetrap,  only 
some  new  facet  of  truth. 
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That  distinction  in  no  \\i\y  denigrates  research  designed  to  have  economic 
utility,  political  effectiveness  or  social  benefits,  such  as  Professor  Morgenthau 
mentions.  Studies  of  that  kind  many  require  great  knowledge  and  sktll — add 
relevant  nouns  to  taste.  But  wiiatever  their  value,  so  long  as  the  xnirsuit  of  truth 
is  not  the  sole  objective,  the  author  is  not  functioning  as  a  scliolar  in  this  partic- 
ular phase  of  hit  activity.  Neither  lieigiits,  nor  depth,  nor  any  other  creature — 
irjdluding  the  First  Amendment — can  alter  tJiat  reality. 

.  lu  seeking  action  there  is  an  inevitable  bias  in  favor  of  tiiose  facts  and  those 
argnments  which  favor  support  of  a  prox)osal.  There  is  equal  pressure  to  down- 
grade or  repress  data  and  reasoning  which  point  in  a  different  direction.  Reform, 
or  monetary  proiit  may  result  from  this  distortion,  and  in  those  pursuits  secrecy 
regarding  sources  may  well  be  not  only  tolerable  but  essential. 

iS^onetlieless  it  is  a  i>atent  deviation  from  the  objective  ami  the  method  of  the 
scholar,  who,  in  his  pursuit  of  truth  must  eschew  partisanship,  advocacy,  or  other 
distractions.  Above  all  the.scholar  nuisfc  not  resort  to  secrecy  which  iiielnctably 
balks  review,  criticism,  and  amendment  of  his  conclusions.  In  the  nature  of  his 
profession,  while  pursuing  it  he  is  set  apart  3u  a  sort  of  antiseptic  cocoon.  In 
this  respect  he  may  be  compared  to  a  surgeon  in  the  operating  theatre.  He  is  in 
a  mental  environment  as  the  surgeon  is  in  a  physical  environment  different  from 
tliat  of  his  other  activities. 

All  men  spend  much  of  their  lives  outside  the  area  of  their  central  professional 
preoccupations.  Some  of  their  other  pursuits  nm.v  be — particularly,  in  the  short 
run — more  innnediately  and  ol)viously  valuable.  It  is  not  necessary  to  argue  that 
one  activity  is  inferior  to  the  other.  They  are  just  diiTerent.  Both  may  he  in  the 
pul)lic  interest.  Both  properly  receive  recognition  and  reward.  But  when  those 
desiral>le  resn.'ts  flow  from  action  as  a  publicist,  a  commeAtnfcor,  an  .idvoeate  they 
.should  not  be  confused  with  those  which  arise  froju  liis  role  as  a  scholar. 

Hexrv  ar.  Wkisto.v. 

I  should  emi>liasize  that  this  statement  was  written  prior  to  the  publication  in 
Die  New  York  Times  Matjazim  (Sunday,  February  4.  1!)73)  of  an  ariiele  liy 
'JMieodore  Draper.  His  essay  illustrates  one  aspect— among  many — of  the  evil 
that  ari.«es  from  the  failure  to  observe  the  distinction  upon  wliicli  I  have  insisted. 


Senator  Sam  .T.  Krvin,  Jr., 
^cnaic  O^cc  BulUlhuj, 
^yfMhhif/ion,  D.G.  ' 

Pear  St»;  This  is  written  to  you  in  your  capacity  a.s  citainnau  of  a  suhcoin- 
mittee  eoudncting  hearings  on  bills  on  newsmen's  privileges. 

I  have  read  and  heard  the  comments  of  several  Congressmen  urging  members 
of  the  i)ul>lic  to  express  to  their  representatives  tlieir  views  on  shield  legislation 
for  newsmen.  The  fact  is  that  the  public  is  uninformed  about  the  issues.  Eveii 
a  spot  check  of  daily  newspapers  should  prove  that  there  has  l)een  a  barrage  of 
articles  and  editorials  favoring  shield  legislation  and  an  aiijxirent  withholding  of 
opposing  views.  Certainly  in  this  area  the  press  is  not  fulfilling  the  mueh  pro- 
claimed "people's  right  to  know'',  and  certainly  this  biased  and  unfairly  weighted 
treatment  is  as  disturljing  as  the  alleged  repression  which  shield  legislation  pur- 
ports to  correct. 

I  Irust  your  .subcommittee  will  ponder  the  legal  morass  into  which  shield  legis- 
lation loads  us.  For  example,  why  should  not  .similar  protection  be  afforded  free 
lance  investigators  like  Halpli  Nader,  or  political  reformers  like  John  Cfardner, 
or  ordinary  citiwns  who  write  letters  to  editors  or  dlstril)nte  handbills  or  make 
pni>lic  speeches  relating  Information  from  confidential  sources?  Constitutionally, 
how  can  a  .shield  he  granted  to  newsmen  ljut  denied  to  other  citizens  who  dis- 
seminate information?  Can  freedom  of  the  press  he  given  a  pi-oferred  position 
without  relegating  free  .SiJeech  to  a  deferred  position? 
Other  obvious  questions  which  have  been  virtually  ignored  by  the  press  are: 
Mow  can  the  public  judge  (he  trustworthiness  of  news  gathered  l)y  the  media 
from  auonymons  iaformants  or  secret  sources?  -Would  shield  legislation  en- 
courage irresponsible  new.smeu  to  obtain  inforumtiou  by  theft  or  bribei-y,  and 
would  it  impede  their  crimiiml  prosecution?  AVould  not  ue^vsmen  he  protected 
by  shield  legislation  if  they  committed  the  Watergate  burglary,  were  not  ap- 
prehended, and  asserted  privilege  after  publishing  the  information  obtained? 
Bearing  in  mind  the  liberalism  of  our* libel  laws,  what  is  to  prevent  a  reporter 


674 


from  crcnting  a  ficfional  atnyy,  tUeii  claiiniiijx  privilege  when  il's  snTi'rco  is  dc- 
mnntl(?(l  t(n-  piu^muvs  of  roL'iitjiIioii?  (Certniiily.  Ihis  .slioiiKl  dooply .  coiicorri  a 
poliridfin  or  otlier  linblic  jigiiro.)  Is  thero  not  cjni.so  for  ^rrave  nproJionsion  nltoul 
the  situation  where  t^  ro])orter  .'isserts  privilojro  jiffer  oUtaliiinjj  c•oll^Ulollti^ll 
inrormiitjoii  from  one  of  soveriil  ijprsoris  privy  to  siicli  infornialion.  le.-ivlni^ 
tlio  innoconh  jiorsons  under  snspici^n  of  I)rp:icli  of  rnist.  (This  is  not  liypn- 
rltetie.-i].  MS  witness  tlie  elond  over  tlie  eredilnlily  of  tlio  six  nttorneys  in  (lie  l-JiH 
Ksirr  cjise.)  Si  i  on  Id  :i  ])rivili>^<^  so  Hiisceptible  to  a  huso  he  uTimted  a  jjrofossion 
wliidi  hn>s  :j;enerally  roeo^ni/.ed  oi'  rtcHned  (f(tde  f>f  ethic.>  and  no  srruerure 
or  means  of  enforcinijr  slandnrds  or  disci]ilininir  niendsers?  llnw  do  jji-oponenfs 
■of  the  lejrisliition  projjosi*  to  protect  1  lie  pnijlie.  instil  iitions .  and  individnals 
from  ahnses  iiif  thepnvile.i^eV 

Propdiutnts  contend  thai'  news  som-c-es  will  dry  np  unless  proter-ted  hy  shield 
lef^^islalion.  As  Ilje  j'oporter-inforniant  privih.\a-e  \vas  uid:nou'n  af  t?oniinnn  law 
and  has  het^i  ret!o^i\iKed  luit  reeentiy  hy  statnU*  hi  a  few  states,  why  di(i  not 
n(»ws  soni-ces  dry  nj)  lon^';  a«'o?  Is  a  free*  flow  ot"'  nev.*s  <Mieoiirairod  hy  a  re]jorh'r's 
ai!:reenient  to  keep  so<a-(^(  J!ie  idetdity  oMri.s  TiiCornianl.  or  do^^s  sueii  an  ajivee- 
nuMd".  deny  Mie  ]nihlie  knowledjre  of  an  e.sseidial  element  ol'  news  (fhc  source) 
and  c.'eiisf itnte  a  form  of  fensr)rship  hy  the  prcs^  in  the  1:3:0 ise  uf  freethau  oC  the 
press?  ?s  a  rej)orh«r  wIjo  (Milers  in  To  sncli  an  ;i2:reenient  lil\e  the  la/.y  or  ineoin- 
}>etent  defective  who  finds  it  easier  to  eoeree  a  eonfessinn  than  to  eondnet 
a.  thca-oa.i;"li  in vesti.iration ?  l")oi»<  not  snch  a  hnriirain  itro^-tilnte  the  reporter's 
investi.!i*alive  roU;? 

TJ)e  fore.troin^;  (jnestion.s'  little  more  tiian  exemplify  the  ;2:rav(»  political,  letrsjl 
and  etiiieal  issnes  snrronudin^'  the  i)roi>ose(l  lejiislation.  Jn  the  absenee  of  a  fair 
and  open-n\inded  presentation  or  the  issnes.  hy  tiio  piM^s:--.  tl^o  pidilic  nmst 
look  to  yonr  committee  io  a.<snr(>  rhat  the  issues  nre  fnlly  deiinod  and  i}iihl1eiiied 
and  thai'  th(?  tm)die*s  riirlit  la  know  and  exi>ress  itself  hnowledgeahly  is  iM'orecteiL 
and  onhtinc'eil.  '  ' 

Respect  I'nlly,  ' 

John  0.  0*I>i:rK.v. 


'  ^rKOAI.l.lO-V  I-JuOAOCARTKIiS.  TXC, 

fiiou.v  Cif}/,  rowa,Frh)'uary  ?.0.  191.1. 

Senator  UroiiAUU  Cr.ARic. 

Scii(itc  OIJif:c  Bn}ldin(/.  ^V<l'^!J|^nf/tou,  J'^/K 

l")!-: AH  Dick  :  Please  enter  uiy  statement  in  the  record  of  Mie  Committee  Uear- 
inp's  on  n  shield  law  for  newsmen.  '      '  . 

I  can  think  of  no  cjnicker  \vx\y  to  dry  the  sonrces  of  infovniiitioix.  np^ii\  whirrU 
tlio  pnhlic  depemls.  tluin  to  verpdre  newsisicn  to  t{*^tify  as  to  their  sources  of  in- 
formation on  stories. 

There  are  tho.se  imw.smen  who  olrjeet  to  passage  of  le^islai  ion  on  thi;s  t;iilijcc:t 
a.«;  in  infrinl^:ement  on  First  Amendment  riirhts.  However,  it  seems  to  me  tluit 
ar^nmenl:  has  already  heen  effectively  destroyed  hy  t.iic  Sinireme  Court's  rnlini:. 

Literally  dozens  of  stoi-i(Ks  each  month  nre  the  resnlt  of  tips  from  individnnls 
wlio  a hnnst  certainly  would  not  want  to  be  identified. 

To  dry  \\\)  ihoi^v  r(\«^finrces  wonld  be  an  enormous  di.'^service  to  ilie  i)ublic  nt 
larj^o  and  won  Id  .sorionsly  hamper  the  watcinlo.y'  function  thi(t  electronic  and 
print  .ionrnalists  serve.  , 
Sincerely  yonrs, 

.  .TOiV  POSTON". 

.A  r»;  >f  Dirrctor. 


j  TiiK  Daily  Putxcktoxtax. 

Princeton,  A^J..  F'chnmnf  1G.  7.97;?. 

Hon.  Sam  Krvix. 
^V(l.'ih\ngton,  D.O. 

Bkar  SnNAToit  Buvix  :  As  the  Mndeht  joiirnaU?;ts  piibUf?bing  rriucetdu  ITn i ver- 
sify \s  independent  daily  campus  newspapers,  we  arc  hi^^hly  concerned  with  the 
recent  attacks  on  the  right:5  of  newsmen  and  the  press  in  {general. 
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We  .'iro  .'ilso  nw.iro  of  ;i  Jiuiiibi-r  of  hiiS.s,  incliHlinj?  llio  Cnut^foJi-W.-ililio  Bill 
aiid  sevGnil  .similar  liills.  which  would  i'urthor  tln^  protection  of  iiuwsiiuMi  from 
rfvoaliiig  source.^. 

Wo  ursro  the  Jndicinr.v  Ojriiniittcc's  .SiiheoHirnKtct?  on  Constitu^tonal  lil^?hts  ta 
roeoimiu'iKl  jKt.ssago  r)t'  |:lic  Criiiistdu-WnUlic  Kill  :iiul  ro  cnsnro  tluifc  its  provi^sioiw 
C'T^toml  to  studont  jonrnalust^i  .-is  well. 

.  lOvcii  at  the  coUt\irL»  level,  journalists  are  increa8inj;;Iy  coming;  under  lire  and 
sevovo  prcs?Jiire  in  their  role  of  iii)holdiM.i5  the  pnhlie's  risjjit  to  Unow.  Student 
jt)unialists  deserve  the  same  proteeliou  extended  to  non-students?  and  we  hope 
that  the  ^uheojuuuttee  on  Constiiutional  lii.u;hts  will  include  protection  pro- 
visions in  any  forthcoming  newsnnin's  Ici^islation. 
JSiiK-erely  yonr>s, 


OTli KU  J!.VTJ::iUAI, 


1 

l.)Ke.\i:TMKxr  of  .Irsnci:,  .Mrc.MOiiAMKJM,  M.\kcii  3,  1!>TM 

Ke Pepartment  of  Justice  IlypTcsts  for  8ubi>oenas  to  Newsmen  Since  the 
suaneci  ol'  the  Attorney  Gcuemr.s  Guidelines  in  .\^^^nst  1!)T0. 

Thi.s  inomornnduin  summarizes  the  acth>ii.s  of  the  Pepartnient  of  Justice  wilh 
regard  to  requesb  for  tha  issuance  of  snhpt^ena.s  to  iiewsmen  since  the  is.suanc(?  in 
August,  1070  of  the  Attorney  Goneral'.s  ''Guidelines  for  iSuhpoeims  to  the  News 
Media,"  Following  hrief  discussion  of  tlie  general  experience  of  the  j[)epartnicnt, 
the  mouiorandum  will  outline  the  activities  of  the  four  divisions?  (Civil  Rights, 
Criuunal,  Tnt.ernal  Security,  Tax)  which  luive  heen,  or  could  likely  Imve  heen, 
involved  with  suhixjenas  to  newsmen  during  the  ntore  than  two-vear  period  since 
August  10.  11)70. 

(jiuler  the  Guidelines  there  are  .several  opportunities  for  a  deteriuinntion  to 
he  made  tliat  a  request  for  a  .suhpoenu  to  a  newsman  is  unnecessary  or  inappro- 
priate. The  prosecutor  in  charge  of  ♦'he  investigation  (usually  a  United  States 
Attorney)  must  rmike  a  preUniiiuiry  determinuTion  that  tlie  infornnition  ])OSsessod 
by  the  mnvsman  is  es.sentlal,  cannot  he  obtained  from  other  sources,  and  tlmt  iii 
other  r^jsiHJcts  the  Guidelines  are  satislied.  No  data  is  available  concerning  the 
nunihor  of  occit.sions  iu  which  a  f<?deral  ]n*oseciitoi'  has  made  this  preliminiiry  de- 
teiniluaticm  in  favor  of  noti  recpiesting  disclosure  of  inf(n-mation  I)y  a  newsnuin. 

If  the  prosecutor  has  a  strong  interest  in  the  production  of  testimony  or  docu- 
ments possessed  l)y  newsmen,  the  niitial  step  is  negotiations  with  tlie  newsman  or 
news  organization  conceraiug  the  nature,  importance  and  relevancy  of  tlie  i)ar,- 
Mcnlar  information  to  the  pending  criminal  investigation.  The  Department  doeij 
not  possess  info  rum  tion  concerning  the  munher  of  instances  in  wliicli  .such 
iR»gotiation  has  led  a  federal  prosecutor  to  conclude  that  he  should  not  request 
issuance  of  a  subpoena  to  a  uewsunin. 

When  negntiations  with  a  uewsnmu  are  undertaken,  they  fro(ineutly  lead  to 
an  agreeuiont  concerning  the  nature  and  scoi)e  of  the. information  that  will  ])e 
nuide  available.' .Sometimes  a  newi^inan  agrees  to  ijrovide  int^ornnition  volunt;arily 
and  without  issuance  of  a  subpoena.  On  other  occasions  a  liewsman  agree.s  to 
r»rovide  the  infornui tion  hut  prefers  the  fornnil  issuance  of  a  subpoena  either  as 
a  njatter  of  pers<jnal  convenience  (c./A,  for  lii-s  own'records  or  to  iu.suro  the  pay- 
ment of  witness  fees)  or  as  a  matter  of  professional  conduct. 

Since  August,  1970  there  have  been  ehivcni  situations  in  whif^h  newsnuMi,  while 
they  were  willin::  t^)  testify  or  prodnce  documents^  preferred  that  a  sub])0C!itt  ]5e 
i.vsuod.  (In  Some  of  these  situations,  as  the  more  detailed  desc;rii)tion  indicates, 
more  than  on  )  newsman  or  news  orgaiii^.ation  was  involved,)  On  live  of  these 
occasions  (two  in  the  Civil  Rights'  Division  and  three  in  the.  Internal  i^ecurity 
])ivision).  divisions  of.tlie  Department  requested  the  issuance  of  subiK)eiias  with- 
out referring  tlu^  matter  to  the  Attorney  General.  In  the  other  six  instances 
where  there  has  been  an  agreement  l^etween  tlie  newsman  and  the  Goveriuuent., 
the  Criminal  Division  has  forwarded  a  request  for  issuance  of  a  subpe(nui  to 
Ihe  Attorney  General,  and  iu  each  case  the  request  was  aj)proved. 

The  difTerence  in  practice  indicated  by  this  data  was  the  result  of  an  ambigait.v 
•in  the  Guidelines,  The  Department  believes  that  the  practice  of  the  Criminal 
Divj.'iion.  under  whioJi  all  roque.sts  for -siihpoemis  to  news  media  are -referred  to 
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t'hc'7.\lt<)vucy  OMioral,  is  iiVGtenihlo.  ^riie  Pi'iKirliMciil  luis  issiioU  a  lUn'iiivo 
tluit  voquires  all  roqiiosts  foi-  issuaiioo  of  n  snhiMn*un  to  u  nowsiiian  to  Ijo  iv»fo}-n'll 
lo  Mil.' AUuriioy  Goiicrnl^  unless  the  tiowsmau  is  willing  lo  lostify  voluutarilv  with- 
out isj«ujnic(!  ot:  a  suhpoona.  No  snbpooua  to  a  iiew.suian  liiis  beuii  rcniuostod  ssineo 
tho  issuance  ot  this  directive  in  Octoher,  JOTli. 

It  sljould  1)0  noted  ihiil  nearly  all  of  Die  situation.s  iji  whicU  tho.Dt'parluioat 
i)f  .Tustiee  has  authorized  a  snhpooiiii  recpie-st  to  a  ut'wsiuan  involved  either 
HlU)lo,i,'raiihs,  retronlinj^s*,  actual  eouiuiission  ol'  serious  criniotJ.  or  unsolicitod  ad- 
]ni.<sions  of  guilt  received  hy  a  news  orgauizalioa.  Vov  <-xaaiple.  a  Tederal  prose- 
entor  may  seek  a  ncw.suiau's  pliotograpU  of  an  alleged  incident  of  jiolice  hrntality 
or  t\  letfei"  sent  to  a  uewsimjier  hy  a  jiersoa  who  claims  to  he  res[Hui.sili!e  for 
the  hondiiug  of  a  federal  liuildiug.  In  neither  (if  t  hese  situations  is  any  coniidcntial 
source  involved,  nor  is  there  an  imped iuiout  to  the  free  ihtvv  of  infonuati<ni  (o 
the  1  ad  die.  In  only  two  of  the  thirteen  situations  in  which  suniioemis  hav<.'  iieen 
reqnestod  of  newsmen  was  a  conlidenlial  source  involved,  and  \i\  hoth  of  those 
sit  nations  the  infonnatiou  w*as  supplied  on  the  basis  of  an  agreetiieuL  with  the* 
newsman. 

Tiiere  have  been  only  two  instances  since  August,  1070  wlun-e  negotiations  with 
the  newsman  were  unsuccessful  and  a  division  of  the  Department,  helievhig  that 
th(?  hiformation  was  essential  to  a  suecessfnl  invevStigation,  forwarded  Us  retpiemt 
for  a  subpoena  to  the  Attorney  General.  In  each  of  these  two  histauces,  one  from 
the  Criminal  Division  and  one  from  i,he  Internal  Security.  Division,  the  Attonu^y 
General  anthorissed  the  request  for  a  subpoena  as  eojisistent  with  tlfe  Guidelines. 

sphere  have  hovu  seven  other  sitnati(nis  in  whieli -t.he-D;epavtment  determined 
that  conditions  set  forth  in  the  Guidelines  were  not  satisfied  and  that  subpoenas 
sluadd  not  he  requested.  Four  of  tliese  negative  detenuiiiatioas  involved  tiie  Crim- 
inal Division  and  three  involved  tlie  I/itevnnl  .Security  Division.  In  each  instance 
the  det(u-nunation  was  made  ut;  the  division  level  and  the  mntter  was  not.  for- 
warded to  the  Attorney  General  for  his  consideration. 

In  snnnnary.  tlie  Department  of  Justice  Inis  re<iiiested  i.ssnance  of  subpoenas 
to  newsmen  in  tljirteen  sitnalif>us  since  the  Guidelines  went  into  effect  in  August, 
1070.  In  eleven  of  the  thirteen  situations  hhe  ne^vsmen  agreed  to  testify  or  to 
produce  documents  but  preferred  the  formal  issuance  of  a  subpoena,  hi  only  two 
-  situations  not  involving  negotiated  agreement  was  the  Attorney  General  a.sked 
to  apj>rove  the  request  for  issuance  of  subpoenas  ;  and  in  each  ease-.the  request 
was  approved.  In  seven  situations  the  Department  determined  that  tiie  is.';naiue 
of  ^a.  subiK)ena  to  newsmen  would  not  ho  in  eoinpliance  with  the  Guidernes  and 
no  rofp'iest  for  compidsory  process  was  made. 

Tlie  following  pages  contain  a  more  detailed  description  of  the  Department's 
admin istratioTi  of  tjuf  Guidelines  hy  the  four  divisions  that  have  or  may  have 
been  involved  with  snlmoemis  lo  newsmen  iu)der  the -Guidelines.  The  narrative 
statenuMit  concerning  each  .specific  situation  is  cast  in  general  terms  in  order  not 
to  prejudice  the  intenjsts  of  the  newsmen  involved  or  of  those  persons  who  were 
under  iJivestigation.  The  reeor(]s  of  the  Department  do  not  indicate  in  every  case 
whether  the  inyestigatiou  resulted  in  an  indictnuuit  or  a  conviction  and,  if  a  trinl 
wa.si  held,  whether  the  ni^wsnian  testified.  ]?nt  an  elfort  has  been  made  to  provide 
information  that  is  as  complete  as  possible.  ■ 

citi.uir^^AL  nivisiox  . 

The  Criminal  Division  reports  ten  different  instances  of  involvement  with 
snbpO(»nas  to  newsiuen.  On  seven  occasions,  the  Crindnal  Division  has  forwarded 
fornud  renuests  to*  the  Attorifey  General  seeking  his  authorization  for  a  rt;- 
.  (inest  for  the  issuance  of  a  snb]>oena  to  a  ne^vsman:  all  seveii  rerinesls  have  been 
authorized  hy  the  Attm-ney  General.  In  six  o£  (hose  instnnces,  the  \mhllcations  or 
newsuien  involved  indicated  a  willingness  to  provide  information'  but  requested 
issuance  c»f  a  subpoena.  On  one  occiishju.  a  request  from  the  FIJI  for  tlie  i.ssnance 
of  a  subjioena  was  denied  hy  the  Division.'.  The  final  instances  denlt  with  iinan- 
tliortzed  .sidtpoenasi issued,  to  newsmen  who  Imd  not  ugrecd  to  appear  V(duntnrily  ; 
the  action  of  the  Depai'tmont  in  correcting  the  nnstakes  is  described  below  in 
iv\  ragra  j  )h s  0  a  nd  3  0. 

1.  During  a  grand  jury  investigation  of  alleged  manipnlatiour;  of  egg  future 
prices  on  the  commodity  cNehange,  the  United  Stales  Attorm»y  for  tiie  Southern 
District  of  Xew  York  sought  a  request  for  a  snl>i)oena  to  be  i.s.sued  to  certain 
emplo>';ees  of  two  financial  publications  to  produce  iafonuation  and  copies  of 
press  relea.ses  hy  tlio.so  publications  which  were  reUited  to  tlie  alleged  J  nan  ipn  la- 
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ti'ms.  On  Si'ptt'ihber  U)71  a  nsiuuiit  Uir  iho  is.sutuuu  of  snhpoenus  wns  I'or- 
uanh^l  to  the  Alii;rn<».v  GiMiural,  and  was  i?ulise(iiiiMitlv  appi-ovul  by  liim.  Thoiv 
is  uu  ijulicatiou  in  DtvpartnuMit  lilus  wheUu^r  the  imbUcation^  wore  williuj;  lo 
proiluci'  llio  rL'(iiU'S(tMl  iiilonjiatiqii.' 

'J.  )n  iSeptt'inlior  14,  1U7.1,  several  co-do feiulanfs  \\lio  liad  (.'Iiai\i;od  with 
I  In?  tlu.'t't  of  United  Stales  (4ovenniu'nt  uruperty  iiuld  u  news  ceritVri'ncQ  iu  Sau 
rail  Cisco.  At  I  lie  news  coiUVreiice,  varion.s  incrhaiiuilin^r  slalcnients  wore  made 
!<y  some  of  the  ilelVndauU.  The  nmv.s  conl*orciK:o  wns  videdlaiJod  and  lalci*  tido- 
vised  by  two  broadcasl  media.  SpokosnicMi  for  Uiu  bi(j{idea.sters  told  ^jrovcriiinent 
atlonieys  that  it  wa.^  i\u>  firni  [jolicy  of  their  .stations  to  iti'ovide  int'ornial ioji 
oidy  upon  ii^suance  nt'.  a  subpouiai,  nnd  that  upon  siidi  is.suancc  they  would  pro- 
duce the  video  tapes.  On  Xovi'Uilier  2,  1071,  the  Attorney  Genenil  a])proved  a 
re(iue.st.  tor  the  issuuue<^  ot;  subpoenas  for  iJrodAiction  oL'  the  video  tapes  at  the 
I  rial  of;  Mio  co-del'eudaids.  which  was  scheduled  tVu'  N(jvondier  lo,  J071, 

;i.  Ill  rehition  to  the  investigation  oD  the  atleinjited  as.sa.ssinali(Mt  of  Governor 
George  C.  Wallneo  on  ^fay  15.  l'.)72.  there  was  forwarded  to  the  Attorne>'  Gen- 
eral on  May  10,  1J)72,  a  request  for  tlie  issujince  of  subpoenas  to  several  television 
net  worlds  to  pnaUiee  at  a  jj;rand  jury  invest  igati()n  all  iilnis,  pubJislied  and  un- 

'  IJUblisliud,  tiilcen  at  the  shoi»pint?  center  where  CJov<»rnor  AVailaee  wa.s  shot.  The 
.Vttoruey  General  sul>>!etpu*utly  a])]»roved .tlie  re<piests  for  issjianee  of  the  siih- 

•  poenns/ Preliudnary  neiirotiations  indicated  tJint  tlie  notAvorks  were  wiltin^L^  to 
produce  tlie  refpiosted  infitruiation  for  tlie  investigation  but  requested  that 
i;ubp(»enas  bo  issued  to  them.  Indietnients  were  relurned  by  the  graml  jury. 

4.  On  itay  10,  3072  a  newspaper  i»hotoj,'rai)lier  ijiiotograjdied  a  denuinst ration 
at.  the  United  States  Tost  Otilee  in  ^ladison,  Wisconsin,  at  which  a  Postal  i^erviea 
enit>loyee  was  assaulted.  l*roductiou  of  tlie  pictures  taken  hy  the  phot(>grai>lier 
was  soujjht  at  a  suhseqnoiit  j^rand  jury  invesfif^aticai.  He  was  willing  to  j^roduee 
copies  of  published  pliotograplis  for  the  investigation,  but  indicated  that  he 
would  like  to  l>o  issued  a.  subpoena  requiring  production  of  unpubli.she<l  phcdo- 
gniplis.  On  .Tuue  0,  3072,  the  Attorney  General  approved  a  recpiest  to  sulipoena 
the  piiotograpli.s. 

o.  On  July  6,  1972^  a  reporter  and  cauieraman  of  a  television  sta;tiou  conducted 
an  interview  in  tiie  Arizona  de.sert  with  certain  nieniJjers  of  the  **Sons  of  Lilj- 
er(:y,"  a  riglit-W'ing  ndlitaut  group.  Certain  portions  of  that  interview  were  sub- 
socpieutly  broadcast  by  tlie  television  station.  The  linitod  States  Attorney '.s  office 
ill  I'iioenix  souglit  to  liave  the  station  produce  at  a  subsequent  grand  jury  investi- 
gation oOO  feet  of  lilm  and  taixi  recordings  which  were  not  used  on  the  air  and 
were  btilieved  to  contain  assassituition  tlu'eats  against  certain  government  ofli- 
cials.  Tlie  station  indicated  in  negotiations  witli  goverunieiit  prosecutors  that 
t  liey  would  provide  the  information  l)ut  requested  the  issuance  of  a  subpoena.  On 
.Vugust  2.' 1972,  tlio  Attorney  General  approved  a  request  for  the  issuance  of  a 
subpoena  for  the  production  of  the  tihu  and  tlie  tape  recordings. 

G.  A  federiil  gnnul  jury  was  convened  in  nnd-3072  to  investigate  certain  ir- 
regularities that  alleged  occurred  at  tlie  polls  in  Cliicago  during  the  iMarcli  21, 
1072  primary  election.  Prior  to  newspapers  pnldicatiou  ot'  a  story  on  tliese  irreg^i- 
larities,  a  reporter  and  his  editor  came  to.tlie  U.Sr  Attorney  and  offered  to  nnike 
infornialiou  availal)le.  The  Attorney  General  approved  a  requeslv  forward(3d  to 
him  on  August  10,  3072.  for  the  issuance  of  a  subiwt'ua  to  tlie  newst>aper  repoi  ter 
to  ai)iiear  and  testify  liefore  the  grand  jury  investigating  voting  frauds.  The 
grand  jury  investigation  receut:ly  resulted  in  the  indictment  of  apiu'oxiniately. 
^0  persons  for  federal  voting  law  violations. 

7.  Bui'iug  a  :May  21,  1072  demoustvation  in  Washington,  D.O..  several  Fni 
agents  were  allegedly  assaulted  while  atteuipting  to  an'esfc  certain  demonstra- 
tors. On  Septeniher  13,  1072,  the  Attorney  General  approved  a  request  for  the 
issuance  of  subpoenas  to  two  news-gathering  orgauii^ations  to  produce  negatives 
and  jdiotographs  of  the  events  of  I\Iay  2.'I,  in  connection  witli  a  grauil  Jury  in- 
vestigation of  the  iucidetits  of  that  day.  The  news  organizations  recjuested  the  is- 
suancii  of  the  subpoenas  prior  to  their  production  of  the  negatives  and 
photographs. 

8.  In  3071,  the  FBI  requested  attoi'ucys  in  the  Criminal  Division  to  ennsidev 
a  request  for  a  subpoena  to  certain  broadcast  mediS:  for  unreleased  fiini  tootage 
of  the  events  surrounding  uu  alleged  attack  on  President  Nixon  during  a  visit  to 
Sau  Jose,  California/ It  w^as  determined  by  the  Criminal  Division  at  that  time 
tlrdt  a  snfilcient  showing  of  a  need  for  the  issuance  of  a  subpoena  had  not  be(?n 
made,  and  t1ie  request  by  the  FBI  was  declined.  Tlie  matter  was  not  refer re<l 
to  the  Attorney  General  for  consideration. 
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i\  A  Puerto  Wwixn  ijowspapor  printed  :ni  hrlirli.'  in  1*.)T2  which  jjt]«\iciM]  thut 
nil  I'liipinyco  of  the  Nntional  Lnbor  Itelatioiis  lionrd  luiil  nci-cplcd  iimnic^  from 
tiiio  party  to  a  lahor  dispute  in  t?xi.*ljango  For  Kidiiii;  witli  tlial  parly  in  tlu»  disjiuU'. 
AVHliout  prior  iK'^jotiations*  M'itli  or  an  oxprossifni  tjf  voluntary  i'oiiipii.un-i.  \>y 
tlic  rt'pfM'Icrs.  ih*»  raiicd  States  Artorm»y's  niWvv  In  racrh*  llU-a  salipoi-naiMl  Jlir 
ri-portrrs  from  Iho  pajjor  t(»  appt»ar  at  a  jrrand  jury  inv<»siiL'^aii'>n  of  tUv  niatti^r. 
'V\\v  rriiiiiiial  I) t vision  ininKMlialrly  iuforitifd  llio  I'liitrd  Slat-^*^  Atr.jrnrys' 
llial  the  Attorney's  Genera Ts  Ciiiidcdiiios  had  not  bcou  comijlicd  witli.  niu!  the 
rnited  S!;:(es  Attornpy  pronipHy  pMsijvau'd  ihi'  invest i.sr:irioii  and  noliliiM]  tiio 
sulfpoiMiard  n»pHr(i»rs  thai  tlieh*  atttMidaiu-e  nndor  Uu'  su!5p<H«ua  i'nr  the  orij-jiual 
date  v/as  iu»  hn!?;er  n»qiiiri»il:  iIk.  rop(,r!crs  have  not  snlj^effneMl-y  lici-n  re-sii)»- 
]>o(»uaod. 

11>.  In  \r;Ver:d)er  of  1^2,  t]w  Criminal  Division  was  rfaitavli <1  hy  Cniled 
States  Attorney's  olUce  t't)r  the  Easturn  Uistriet  of  ilHmns.  whieii  is  (-ondnct niu 
an  iavesti^^ation  ol' punMin;:  aeHvilio.s  at  a  poeket  hiiliard  tournanient  in  Jl!iu<>is. 
The  to\ivnainent  was  raided  by  the  Internal  lxovtMiu(»  Servic-i?  and  eaineiafn^n 
rroin  a  major  TV  nelworic  were  i/rescnt  and  lihiied  the  raid.  A  snbp'M«}ia  v. as 
issued  by  the  United  States  Altorney's  »dllee  to  liav(»  Hie  eaim-raiaeii  pHKiii't? 
the  lilni  for  a  errand  jnry  iiivc.stijjration  of  the  matter.  'J'he  (;riniinal  .'division 
diret-ted  the  United-  States  Attorney's  offieo  to  (juash  the  subiuH-iia  and  hi  forward 
ji  reiiuest  for  fnrnial  authorization  to  the  Dep.artiiieut  if  llu?  iilnis  wereslil!  desired 
tnr  ihe  investi^ratioii.  The  subi>oena  was  quashed :  .a  fr)rmal  request  for  !lie  an- 
thorizaliiui  of  the  Altoi-uey  (Jeii(»ral  has  not  yet  been  forwarded  to  tho  Deparl- 
inent  hy  tlie  r'nited  Stales  Atlfjriiey's  tiilm\ 

I.VTKIJNAL  SKCillUTY  DIVISION 

The  Internal  Security  Division  reports  eij^ht  instaiu'es  iiivr)lvinff  the  issue  of 
.^nbpot»nas  to  newsmen.  On  one  oceasion,  the  Division  forwarded  a  formal  re- 
quest to  the  Attorney  General  seelcin^  his  authorissation  o£  a  request  for  the  i.^- 
suum-e  of  a  subpoena  to  a  nowsnian ;  that  request  was  u\ithorized  by  tlie  At- 
torney General.  On  four  oetrasious/  the  Division  decided  that  the  issuance  nf  a 
subpoena  was  not  ess(»ntial  f)r  suflieiently  justiHeri  hy  the  partionlar  fji<'ts  in- 
volved. On  tw(>  ocea  si  on  Sj  the  newsmen  a;;reed  to  provide  inforinjitiou  but  re- 
que.**ted  the  issuanee  f>f  a  snbp(K*!]a,  which  wasjlien  issued.  On  another  occasion, 
certain  newsmen  ap*<*od  to  provide  information  at  trial,  and  .subjM)eiias  weiv 
subse(piently  is.sned.  -  * 

.1.  In  11)70.  a  student  publication  at  the  University  of  Wi.sconsin  publlslied  an 
arti<'le  whieli  indicated  tliat  certain  persons  had  identified  themselves  as  the 
bf>inbers  of  the  Army  Mathematics  Researcli  Center  on  the  eainpn.s.  A  subpoena 
was  oriijinaHy  requ(»sted  by  a  1*.S.  Attorney  on  the  erroneous  assiimp(ioii  that 
stu<l(^nt  i>ubIieations  were  not  included  in  the  iiews  media  subject  to  the  Guide- 
iinei^'.  l'*lie  subpoena  was  quashed  and  authori/ation  from  tlie  Attorney  Genera f 
was  soai^ht  and  obtained  in  September.  1070  for  a  request' for  the  issuanee  «)f  a 
new  snb])0(»ua  to  an  editor  of  the  newspajier  to  appear  at  a  ^ra nd  jury  investi- 
iratiou  of  ti\e  matter.  Tb.e  editor  was  not  callejil  to  te.stify  boeanse  he  bad  already 
lieen  sentenced  to  jail  for  contempt  for  failin^  to  testify  before  a  local  jLcrand  jui*y 
inve>  ti.£ratinK  the  bondnuf?. 

2.  fii  April.  1!)7U  in  conjunction  wiMi  an  invest  illation  of  certain  ^hissible  vin- 
la  lions  of  federal  law  relatinj;  to  tin*  teacJiiiriLr  of  (lie  use  of  e.v  plosives  tor  use  in  .m 
riot",  tlie  United  States  A tio navy's  oflice  for  tlie  Southern  District:  of  Florida 
fi.sked  the  Iiit(»;'nal  Si»cnrity . J>ivisioii  to  consider  a  re<tuest  for  f.be  i.-^snaucc  (it* 
sni^poeiias  to  eitrht  newsriuui  who  bad  on  previous  oc(»nsions  int(»r viewed  pos.spile 
individual  d(?feudants  In  tiie  case  in  relatifui  to  the  hivolveim^nt  of  theiii.'(elves  ami 
(heir  ()r.£raniX}U ions  in  certain  criminal  jictivities!  The  newsmeti  were  eajphiyrd  hy 
various  ne\rs-;Lcat!ierin?r  or^raiiixaiioiis.  T)ie  taterual  Seenrity  Divi-iou  d<»cifled 
that  {1  showinp;  of  ru^c(»ss!ty  sii(Iici(>nt  to  stitisfy  the  Ouidelines  had  nor  lievM^  mad.e 
find  denied  the  re<piest.  The  matt(»r  was  not  foriaully  presented  to  the  Attorney 
G(aieral  for  his  cousuleratiou.  \ 

3.  Ju  .Time.  l!>7Ua  irrand  jury  in  tiie  Kastern' l^istrict  of  New  York  was  invest  i- 
ijatins:  a  bi'eak-iu  at  a  feder:\l  buildiuir  in  tlmt  district.  There  were  indications 
that  a  uewsimpor  reporter  had  received  a  telephone , call  relating  to  facts  sur- 


rontidiiiiJ:  The  hroak-iu.  l  »iTidin;r  lUn\  tho  coiidiiio^is  of  ihv  Ciiidi  Muos  could  iml 
\k'  >;ilisii^nl  :it  tiiut  \\\\\v,  tlu»  lnl:»ni:ii  StTurity  iJivisinjt  dmilrd  n<i(  to  M'ok  jju- 
tlun  izjiiloii  Top  ;i  mj1»jkiimi:i  i  i»(jm*sl  .  TIk*  mail  it  u  as  imt  iuvshiIimI  !o  thi»  AUorui-y 

4.  Ill  I'.'iil.v  liiTiJ,  jxraiul  jiirii's  in  Xi-w  York.  niiimis  ami  C'al!f<n*;iUi  tMrnunctfU 
h!Vt\Nii;;ulh»ii.s  ut*  Loitaiu  biim!»iii.«:s  ol*  hanks  and  oUum-  viola  lions  oi'  tvdvnil  l.iw 
thai:  Of  en  I- rod  on  Jnl.v  .10,  in  Nrw  Y<irk.  ('liicvj;;o.  and  San  Frjnrism.  KU-vi*n 
nesvsnifi)  umi»loyi«d  l».v  various  nows-pHhiTin^i  orjianizations  remvi'd  <?urn.<iH>nd- 
vnc\'  ftmtuintuj?  iul*(jrmatiou  ivlatinj:  to  Uk?  iiK'idont.  It  was  di^eidiul  by  tlic  in- 
MTUal  Sfcnrily  Divi-sioii  that  Ukto  was  insullioiont  unvs-ity  at  i\v.\t  linn*  lu 
jusiify  snlipocnas  ht  llii*  nowsrnoti  invulvi'd.  Tla?  ntiitior  wiis  not  n  iVq-rtvl  to  ilu* 
AiMnnoy  (fonoral  for  nmsidoratiofi. 

Ti.  TJii»  Jntonnil  Security  Division,  in  tin*  eoursi*  of  an  lnvosti^^atiou  nt"  IjoiuIi- 
injis  in  tlit*  I.us  Anj:i*lo«  aiva  in  July,  11>71,  and  in  AiPrit,  1!)Tl',  IjjuI  discussimis 
witli  tlireu  Los  Anjrdi's  iifwsnien  wlnt  a;rmMJ  to  tostify  lie  fore  a  May.  lI>Ti*  ;;rand 
jury  investigation  of  tho^  iHHnbin^^s.  Siihiioonas  were  issued  to  tlie  tlwvfe  news- 
men for  the  luu'pose  of  a^snriuji;  their  exiienses.  Tlie  tormal  anllioriwUion  of  (lie 
Attorney  General  was  not  son^ilil". 

(».  In  comiection  witli  si'pafate  break-ins  In  Oetoher,  1M71  at;  ill  roe  federal 
Imililinpjs  in  Xew  York  Slate,  two  newsmen  wlio  hml  been  eonfai'Uil  hy  persons 
who  allej^od  tliat  tliey  were  rosiionsil>Ic  f<ir  tlu?  lurak-ins  aj;reed  to  appeal-  before 
a  iJarcU,  11)72  grand  jury  investi^'alin?:  the  ineident.  Tlie  newsmen  re(pies(ed  tbe 
issnanee  of  a  suliptienu  prior  to  tlieir  appear.uuv.  and  Uie  subpoenas  were  issued. 
Tin.'  fornvii  autlKu-ization  of  tin?  Attorney  General  was  notsouslit. 

7.  A  trnind  jury  in  tlie  Distriet  of  Orejfon  returned  an  indictment  on  April. 
lUT'J  agsiinst  a  defendant  fur  violation  of  the  Gun  Control  Act  (tf  IptiS.  No  news- 
men were  snbiioenaed  to  appi  iir  befnn*  the  .irrand  jury  lart  four  ne.vspai  »r  re- 
p{»rtei-s  asreed  to  testify  at  tJie  trial  eoucerniUK  their  receipt  of  letters  c!aiuiin;r 
eredit  for  a  firebombing  n'late<l  to  the  ;run  cliarj^'i^s.  Snbpoemis  wore  issued  to  the 
newsmen;  the  formal  finthori>:ation  of  the  Attorney  General  was  not  soni?bt.  Tiie 
defendant  in  tlie  ease  pled  guilty  and  the  testimony  of  the  newsmen  was  thyro- 
f ore  not  necessary.  " 

5.  In  October,  3072.  the  Assistant  Attorney  General  in  eliarge  of  the  Internal 
Security  Division  denied  a  request  by  the  United  States  Attorney  in  the  Northern 
District  of  Ohio  for  anthoriwition  to  subpoena  a  iiewsmah  employed  by  a  radio 
station  in  Cleveland :  the  niatter  was  not  referred  to  the  Attorney  General.  The 
newsman,  who  was  also  a  local  minister,  had  participated  in  fin  interview,  tape 
of  which  was  hroadoust  in  July,  1072.  with  four  nunnnied  male  persons  in  which 
file  F)OVsons  had  claimed  responsibility  for  u  brenkin  earlier  that  month  at  ii  local 
draft  board  in  Ohio.  The  niinister-newsnian  had  refused  to  informully  provitTe 
informathm  to  the  United  States  Attorney's  office,  ciniminj?  a  /'priest's  privile^re.** 

CIVn.  KIUJITS  DIVISION  . 

The  Civil  Rights  Divi.sion  reports  two  instances  dealing'  with  the  issuance  of 
sabpoena.s  to  newsmen.  In  both  instances; newsmen  agreed  to  appear  and  testify 
ccmcerniiig  information  in  their  possession,  and  snbpoeiias  wore  subsequently 
issued.  •  , 

.1.  In  1071,  a  jcraud  jury  tn  Indiana  was  investigating  alleged  assaults  by  prison 
eunrds  on  i>risoners  at  the  Pendleton  State  Heiiornintory  in  September,  10(50.  An 
Indiana  newspaper  reporter  contacted  tlie  Department  of  Justice  and  volunteered 
information  concerning  events  surrounding  the  incident  at  the  reformntory.  A 
subpoena  was  issued  to  tlie  new.s'inan  for  appearance  before  the  gr.ind  jury;  the 
fonnal  antliorizatioii  of  the  Attorney  General  was  not  sought.  The  graml  jury 
returned  indictments  against  nine  persons  in  connection  with  the  Incident  at  the 
reformatory.. 

2.  In  July,  1070,  a  federal  grand  jury  investigation  of  the  shootings  the  month 
before  at  Jackson  State  University  (Miss.)*  was  commenced.  Two  new^snien  em- 
ployed by  a  broadcast  organization  in  Jaelvson  agreed  to  appear  before  the  granO 
jury  to  testify  concerning  the  events  at  Jackson  State  and  to  provide  certain  llhnsi 
.•md  tapes  that  were  in  their  possession.  Subpoenas  were  issued  to  the  newsmen ; 
the  formal  authorization  of  the  Attorney  General  was  not  sought. 


iUiv  ivwni  •  •111*  ffn^*  ilim  Iff  i|i*u«i  If*  Ihf  iMiMir,**       ni«»«t1ifl  iii  iIm*  V*  r».fl,- 

In  Iwn  nf  ilii*  fi^trMl  -ji*!**.  IliH  <*^lil\trll  itf  (hf*  Arjf  V^H/  fJwt*** 
lJufi'.v  «}|if|  IttfiMlii  .liiv  l*n*«lt\v  nf  llif  Itlni'l^  l*rtiillM*f  iiw*|*j*|*cf  t^fiv  i'*bl*»iit<l 
I.v  frill' ml  uhitit]  Jiirif**  i*»  \tr»*%U}v  luf**rhiiiih*tt  '*f  -^ifrnt**  rv«fir^^nrijiiit  nlj<iM^t 
i'ritiiiti>il  iiriiviiy,  \lnt\i  itf  i|if*<«  hi^tniH''^  i«<ifiirti^l  |»HMr  Im  iIi#*  |«*M^f)«^  t*y  iUv 
All'>riii*.v  lii'iMTjil  111  Aoa^i*!.  IS*70««f  t\u*  l^i«;ii1tM(*til  t*f  <Jit«llii*'*  *  l«iililHlii'>«  f<*i 
Siil«iim*ii:i<«  til  till*  Svw^  \MUi/* 

»i:u«  r.i^f.  litviitvltiu  Ihirv^ihl  l*r»<f***'M»c  S;itnMi'l  l*««(il4ttu  n«iK*^r«<i|  a 
Tnitti  ji  ri<(|i*r;il  unitid  Jury  Iti  l^>«lllll  In  Mr.  l*<i*t^hu  \s\ui  i«  ii'«f    li<^u«ta)Mi  ui^U  t 
thi*  Iff  till*  <l(il(lrUtu««t. 

Ui  iiiiMtinT  lH««ttitii*i\  'l*(i<*iiKi!>i  I.,  MHf<*r  ••f  ilir  (%»lli*s:i»  rn»^«  wrt^ 

i\  Miotloti  hi  i*.v  Mr.  Millrr,  Mm*  i!i(Vi*rtitMtmi'«  fltli*^.iU'*ti  lli.H  lio  uji*  iimI  h 

iliMiMtit^tniti*  :i  in'ffl  fnr  Ihi*  tr«lltiiHti>.  'I1m»  i;«iVi«ni;iH*nl  n|i*viW*«l.  wimI  iIm*  NMuHi 
iMn  nil  I'l.nrt  i*f  ApIhmN  wlililirlil  i|ivi«>|nii  |«M«>|||iJt  \Uv  !•>        S«|»h  iM«- 

I'Miiri  III  rtihftrt  fl  ra?.r.  Ily  tin*  ilif  Su|tn*iin»  r«.iiri  iIitMi**!  i^tthfftrft  In 
.liiiK.  tin*  uTrtiul  Jnr>  h.id  :hU"»*"»««<(I  ;  Mr,  Mlllvf  Wn*  thm  fofn^  \vA  t\^\i\U  ^ 
mill  ihi*        liitNiiiio  tii«4f*l. 

Ill  tlin*c  of  ilti*  ItistiiiuN'S  h.v  ttu*  r4<mm)tlir.  Ilio  IM^^^^hmmiI  **(  Jti«]|iv 

WHS  IiivoIvimI. 

Alfn«<l  llrtik,  "f  III**  S'tfurfhtft  iivrpihiff  wit**  j«tui»|w*pimwl  liy  prit^li*  |«irtiii» 
linfs  ill  ii  fiMlrnil  Hvll  rklitK  niM^  (••  iinhnir  nnO  uiv««  li*Hliitniiy  l*<«fim«  n  f^^Jmil 
n»iirl  hi  \i»u*  York.  Iloniiy  \V«Uli  f#f  /.//r  m.io^iiKJtic*  \\ti<<  ^^fv^«i^^l  hy  «  frtlorai 
nniii  to  Uh-iulfy  j<MiinH»ji  In  n  rh-ll  nrltutt  fur  ilofniimflori.  In  iMli  of  IlifW 
iiHiiiiin*!^  lii\Mlvlni;  civil  iirilnii?*,  fi^ilrnil  fl|*|i«*llnlr  vtturtn  ih  rUoil  Hint  ilim«  «in^ 

Unt  SUlUcU-Ilt  jlisllllnillnll  to  inillllH'l         ll«»l*-JU<»Jiy  of  |JU»  Jlinx^JllfW, 


Tiu:  Amkuica.v  XK«*<iMri:u  ri  iii.ij*iii:jw  AH^*iK«.Ufo\--A^  A^.\i.v*H  i«' 

III  iIm»  lrl»l  itf  M'Wii  |MT**ni#«<  rlmn.'iM  wlili  I  III*  bniik'lii  iii  I  JmitmI* 
ilunrtiTs  »i  llu»  \Vat«TKmi»,  imhium'I  fur  Ih*«  ilvfftiM'  mUhi^h  uiutl  tii|***«  tmU" 
finis  rroin  llir  7V#i##*  tiUMiTlitiiK  liihT\ ImvK  willi  ti  ki'>-  |iri»*«Tiii|iiii 

wiiiH'ss.  As  llu»  InuiMTlpl  of  tlu^  lioiirlus  iivu>|»u|htV  iiiudoii  li»  tjim^li 

th:it  .•^iiltiMtrim  liulinihs.  IIh*  pi\i*rnm<*tit  wii^  iii*l  IiivhIvhI  in  tin*  MtlttMMim 
rnnn»si  or  issuiuui'.  tVliii.  No.  ISl»7-7i:.  T.S.  PUtrUt  TiMirl  for  lln»  IMMrUi  <*f 
0»luinl»ln.  |>n»-lrinl  iMMirlliu'  of  1>m*iiiln*r  1U,  I!*?-!. 

Aiiorhor  llslwl  Insiniiw  Involvisl  iiivrKllpHlvr  n*|«»rtiT  l^^^llo  II.  WhltlHi  who 
wjiH  iirrrstiMl  tn  Wnsliliiyloii  nn*l  rlian:iil  with  lh«*  unhiwfitl  |MWw*M>-lon  •*(  MoIhi 
(•invciiMiiriit  ilornnioiits.  A  fi-ilcnil  tfniiHl  Jury  n-fiiMil  !•»  linlh-l  Mr.  Whlllfit  iiihI 
(•h«ri:<*<  <lro(»|M»*l.  Su  i{\\vMUh\  of  ti«*u>nnuiV  firlvlhw  wttH  |in*MMihHl  hy 

thi^^sitiiiithin  of  jilh'pil  iTiiiiliuil  ti»n«liirl  on  tin*  |«irl  of  n  ncivMuun. 

Tho  Umil  lusliim-r  luvolvtHl  .Mark  Kiiops.  inlHor  of  ii  Mn«h*nt  |iuhll(*iiiion  iil 
Iht*  Vnlvorslly  of  WIscotisln.  wJio  wiiM  KuhiMnMiinil  hi  <i|i)K*iir  lH?fon«  /t  fi^lcnil 
Kniml  jury  hi  Wlscouslu.  Mr.  Kuoi^  wuk  iioi  tirtimlly  tnilliHl  lo  lr.Kllfy  in  Iho 
feihTiil  i>rML('r«liiiirs  sinco  ho  hiol  Hin'inly  hirn  InriiriTnilnl  for  ti*ntoin|<(  fi»r 


t  Oh  ^/HUtl'**  #*nf^*^<  'M<iJl^>^»j 


«v*)iiif>>**^        ^  »v*jf**ftf^i  «^  jJAfHtiit>  «t)»l  mi^iit  h  n*^*****!  i^i* 

i^r^'jviit    jjl*  *ij/r#'r  iii  t*i^U  u^iMiiit^  ftt^t  <jii/<3J>  U'*^iu  flu*  <'>iHJ*^'f  jifM I 

I '«<t4i«f^»**^.  ^"^^  tj-'H*H4fi<i'«  ^liiiiiu*'  i^ili*  l+fljif-  it«H^^  tMiU 
im  Mjr*  ffi  tv  N3S*  iif<rtl*'#'  j'^ti  flhyili  Mrt^n^M  uli*!. 

f^}  <*>  ii  Mrliltitf  fi*i|h«^9  flmfttiilV'j^^ 

•  ♦n1>  *i  f**^'  U\U  iiiix**  M  M\i*s\M      <r»*ti*l  li»i*rtt^U  n  M^*i:tiir>(^l  t**rt'%* 

ji^^'^^iJ****.  I*<*f  <A«ii*H<**  K»»«4n1<<*f  UVj^-J^rf'**  (♦ill  |»}ii«I«vf<  <*|(|)'  M<Mtii^*«i  Mf 

y'  f»*riuiiil**u  iti44t  t'ii^u  lUit  ptUitfis**  iiti^illr^l  Uy  tlir*  ui«i»iM«  i»f  n  fMl<^ivil 

i^-uii.  ht      tMiilH^tfi  Mil,  U  n^  |4rl*U«^«^  i«  i'^lr*tti^l  •*ti1y  t«4  |M'r«4*»*  uli^«  Itnt*^  tm^ 

i*««i4Stii»**        ir^'^h^it^l^a*  Umu  n  t«rl«iliic«*  ^iitf£«»*li«l  !*>'  n  im^Uii***t  nf  iV^if^^rw^  |« 

i«b«ii  t<t\ii  tilli  mil*  t«m  H  iBf^**!:*      ,i>  *i.Vf«ij« 

IMo^v  t«  n  ti*i  «t«f  il»^  ItHU  nirn^nily  l<i*f**n*  I  In*  tilnl  <*i<tii:n*^<(.  A  iir*ii«ilMit 
f*.||i«ulfttf  t^irh  l«dH  lM*lii^l>^  tv|i**ilii*r  II  N  nl««i«|iti<«  ttr  •i<<Aiif^<'^l  niM  %\lMlu*r  H 
r<^  tii|«iiti*  fiMnrr<«fxii«ii*fitiil  fNvlff  )  |iri<c^tll»j;i  i«riii*i. 

A  t\iM  mUiU**h  IhiHn  ti^  i<  '^littiti^ -itfi**'  tf^m|»  Iti  %%liit*h.  Utr  \mr}^%****  of 
ntml>>l«.  Ilu*  Uitt  tt<i«t  iNn  t  (tlttncfL  ti  )tlt«MiH  .«iin*«M^I  Urn!  lli«*  Nillf<  <it  «*iirli 
uMHi)i  •iiiill»r  III  IrtiK't  ii^*  ^«*«/k>  TIiii«.  fur  f^nmplis  rMiisn^^ifmiit  Kii>  li<*iiilnn^ 
I'ill.  whirit  n**i  nfToHi  |*n*ii<rll<*it  in  entinl  iury  pnir«n<illiiirs.  ImiK  In<«*ii  plnotl 
Ih  iIii«  Al'Xtitf  tfr«*ii|i,  ivlion*  iIm*  mDjit  h\\U  nfTnnl  f*n«u^iif«ii  In  nil  |(nti*i*iHltiitf^. 
U  Id^M^*.  iii'Mo  fr««iii  iIm*  i*iitK«li*ti  ft  lUi*  %viinl  **t:niiM  JiirT"**.  In  liiiiffiint:i*  Ix 
••f»M«nllrtU>-  ^nuw  iii*  Umi  «»f  M«»  tMwr  Iti  iIm*  t:n»»i|».  Win  m  n  mdIm^i^^  f«iiuin» 
-%Mi*lt  It!*  IIh*  Kiiykot^tnll  WHV  <«xrlfi*l<m  uf  irnui*!  jiid**^*  -<iaf<Ti*tiUtti«*«  n  Mil 
fiiiiii  lilt*  ••lluT  iiHMiilN«r>  i»f  Un  i:n»in*.  ihnl  fi^Min*  Ih  illrii«<(MHl  M^intmlcly. 

•itt  lun^i^itt^  V,  ri«.  "irtV  n.t  u      *m  t-vj*  t»2  *«.  a.  i^a  (i!»;i».  ihf 

(*rir4lrirr  U  tiHTTiftawirf  nii*!  <l«>»trMM«*  nmt  f«»  fit i^i  lMtt  ^i^u^UriN  Atol  rul<*«  ii«  tt^rrttw  <*r 
*M««I  apt  •3rviiir«l  ti««^^i*«Mr|'  iti  a<l«lrt**«i  Ih**  rvH  *Urvnir<il  aihL  ntiullir  |tn|<(*ri;ittl«  l<« 
ivt«*l#l"t»  il*<«M»  r4r»  ft*  r\$*»<f|ti#cc  ffrtm  Um«»  i«»  ilm«'  timy  ilMmO  Jt.l  I..  IM.  2*1  «t  <W4. 

Tii**  <*«««fl  iifft^f  M*^lrtrji|if  Mtf«itt4«<fiirKl  uiwiti  I  lit*  •|ii«*»Uufi  uf  ^iwthrr  tU**  O*uerr*0  mny 
rtiitrt  U'tcUlnti^m  In  lItU  «n*A  \nh\rU  i«  ii|«Hlr4u}r  l<«  Hi*"  Mitt*"*. 
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A  iM'W«:M:iir«  |*ri^ !!<';:«•  nn  Mm*  TlrM  AiiU'iiiliiiiMil  \v>mi1i1.  llki*  iiU  Tirsl 

AMM*:i<Iiii'  nt  fri^Ht»iiii'<.  Uuvi*  ti»  rNtrn  I  tu  :tU  |M«r*«»iH  jnvi)lvi*i|  Iti  ih"  |ipmi»*s 

tnJiiMultlliitf  liifi»riiJjiMiin.  wliftlhT  tln-y  It  n*|MiriiTM.  nllturs.  nliii  |ll»rnrl:iii^ 
nr  1 1  lamv  |ilii»lMU'nU'Ju*i>.  imlillr  •^jN'siUtT^  iHillii»rM.  ttrnnxhurfh  X\  I..1M. 
lA  tVVV  A  mutiny  i»rhllf;:r.  >iuU  as  llu*  projMistHl  In  MU?*.  iur«l  iwi  havi' 
MU'li  :iti  •'NHiii'^iv'i'  I'Ai'riiu*'.  .V*  rllM'Nx.  tlir  iii:ij<»rlty  of  (tir  Intnulnrrd 
ill  tUU  roiiu'ii-^.  IIU»'  llir  MIN  iiilriMliiii'M  in  tasi  (•••ii^^ri'ss.  mm'Ui 
lii  ivxh'iiil  llti«  prlvlli'U*'  l*»  JilninM  t'Vt'ryinu'  wlm  wmihl  !«•  rovonvl  imhI^t  IIh' 
rirsi  Aiiioiiilimiit.'  Si»iu»'  I>l!N  tlniy  llu'  privilru'i'  tn  fn'o  lnnc»»rs  or  liHlr|»riiiU'ii! 
hi*wy:»H*ii:  a  frw  ;:o  fniilHT  aiul  «l.*iiy  \Uv  ilr-r  Im  ilnisr  Inv  ilvt'd  in  tin* 
I'-talilMifil  hi'wx  iuri||:i. 

Aiijori'iMlv.  Ml!'-  whlHi  oOVr  a  l»roail  inohHl.ni  wniilil  havr  no  r|uarnl 
v.ith  i!u»  ii!r:i  llia!  jii  rsoiM  .wlnmM  W  inMtorlrd  i/.  tn  faiM.  1»y  mrivinu 

and  tlis^rhilnallii.:  liif<»rniatIoh  In  tiM'  pnl.lir.  tliry  "atv  t  trlMifliijj  (n  (1m; 

»|.»\v  ttf  infi»r:ti:ilii»u  l<»  tin*  |tnlt!lr.  Illiry  air  rr!yln;il  on  iMiin«li*nllal  Nnnircs  nt 
IhfMi  jnalliHi  nntl  .  .  .  tla^f  j*.nnvos  \\u\\U\  sUtMiml  K  tUvy  luv  foroiM  l<i  niab* 
«llM*|i»'<nrif<  to  Ian  Invf^ilpMory  iMMly]."     L.IM.  iii 

Mllnamli  Ilic  niajiniiy  t»f  Ha*  lillls  mm'Iu  in  |iri»(('W  a  iToad  spoclrnm  nf  iifus- 
titi'n  tht»  lanu'imkv  n>vtl  Is  ii.a  Ihr  saini'.  Sonn*  l.llls  scok  lo  prntcct  nowsnu'ii 
l.v  U..I  il.'lliihiu'  in-  vu'i\  iliat  Jvrni;  tliry  fNicihl  lln'  |n*ivi;««^.»  t.>  ••hniyl 


•  fii  n,uui:lunt.  t»*.'  SfiK"..ii-  <*"MN  nuw*\  >»•••♦  "Mh'  Jiir..rmjillon  riiiM'tlon  n>-»TiM  l..v 

K.  n.a    M.||.i..rH.  ii..\.'ll>i^.  iMMdnnlr  n^isirilpTs  hihI  .IriiiuH        ItvIiM.  !hon*fnri..  rouM 
•.'Mi.i  «  i.V\vM»i:iiiV  f.rlv!l«r«*  If  w.«  urn-  M  iwic'iilr.*  II.)  M. 
\  I  i-V-nMr.       MltH  wl.Mi  ofTrr  n  I.pmmI  i.n.l.viloi,  tv.nil.I  lu.v  no  .prirn-l  with  Ih.;  I.I-n 

i.  •  i..h  1..  ii.r   *llf.  iliry  -nr  mrUHitlntr  lo  iIm*  How  of  liiforma  Imm  In  \W  puM 

I  .V  nr.«  rHvi  itM  on  f onil.l.'nllal  suum.s  .if  liif.irhnillon  nn.l  .  .  .  Mu«>;o  sjuirf-s  w..  iM 


(IrllnlfifMi  <)f  llii'  \\**rA  "in'tsnti",'  {llf'*,Htvnt*'Ui  >;roU|i,  S<*|t\\«»jl<'T,  Iiiit'l. I  T*' 
iirhli'vi'  tlir  sniiic  I'lTiTi  Mllirr  MIN  irl.v  nil  ol.ilntrnlo  <!o!i!illliins  nl*  \\ort\ 
••|M*j>oir',  lii'iicr.iit.v.  flH  *i»  Mll>  <N*lhn'  n  ••prison"  In  tiictiii  nil  irtilh  idttnl  or 
n  rhUty.         tUv  (tirdin  with  wtticli  hv  i>iu*<t  l<*  iiivohivl  :ni(t/nr  \W 

III  wlilrli  In*  u\\\^\  Im-  tMii::n:t»tl.  (rniuslHU  mouji.  \W\\\\  (iiIut  IjIIi.'*  m'i'U  m 
}fi!iltli(»  ^nnitMt  iihd  rMnitl  lli<>  )it'ivit<*cr  in  }H>i'««niis  "otnlilnyiMl  \*y  nr  imIhtnvIm* 
ii*>**n'\:tUu]  ulMi  thr  uvW's  nici{(;t.  tir  lmlriM'ii»I<*n( I v  rtiu'nv*''!  In  ^MlInTiti;:  liii«»rhiM- 
Mnii  Tnr  |*ui<i(r{i(i(in  or  In'o.'ttlcnst."  lAhrjtt:  :.'i'niti>.  Wh.'ilni  Kcnup.  Ihitlirld. 

iryot  l.'nfitit  'VUr  woniiii^  of  ihi»  l>it!s  wbirli  »-lin»><i»  this  miiMI^'  cmunU 
Ihnu  t\\H\\'\  (v*\\\\  llu*  oHuT  hills  \n  |\vo  wtiyy.  l-'lrsl,  Uioy  OoMik*  Uii*  lusUs 
wlilrli  11  i>or.<«itti  iiinsf  iM*rfot'iii  in  nntrr  to  I'r  i>rniccio<l  t\Ui\.  mwifniliy.  nii**^^' 
nro  (ito  MihI  itnii  nro  done  hy  ItiilivlditMtN.  imi  )iy  cnriMir.Milnns.  'i'liu  <.  i\u*sr 
hilN  tiiii.v  I  !nr<M'|M<'tiMl  cMt'lHlfiiU  thi*  privilrur  lo  itMiiviilii:iN  l  it(  not  to 
i*nr|MinitioiiM — only  to  n  n'|M»rtri\  Imi  not  tn  n  Mo\\>}>;i|ior.  TIio  oiImt  l/ilK  iivnU] 
Ifii?*  tty  I'lUo'V  ui»l  »t\'lin»nj;  tlio  triui  "iu'isou"  ni*  t»y  ilrthiiu^  \\  ?sn  In  in»*!ihl\' 
till  \vi:i\\ cut  (I  Irs.  (See  Stnntnii  1  ;um1  JI  1 

/vV-n7if;r/r/*«.- -In  rnnlro^t  lo  llio  liltis  hofitro  ll;r  I«n*\*Jons  foMirrryv.  tiiul  ppili- 
iilily  :is  M  n*iif*(ion  t«t  tin*  NViiliitni  I-'nrr  iiinl  I'olrr  Itri<l;,'('  ciisos.^  sonui  nf  flio  hills 
rnrnMitly  It'fot'i'  i'on.UM*ss  pmlrrl  ihtnohs  wim  wcio  nrwsmrn  when  iliry  ro- 
ii'ivtMl  ci'Vlnhi  In  Tor  inn  Hon.  U\\\  it  ro  liiit  npwsiMrn  nt  t  lio  I  inio  tlu\v  ;in»  n*- 
i|iu*Hli'U  lt»  tvsiify.  S.»tii*-  ItllK  «lo  tills  l«y  i-xtriHlini;  ilu*  prlviU'i:o  i«»  auy  '  iH-rKnu"*. 
wiirthor  tliMt  toriu  Is  .lolitit-il  or  not.  (>llirr  i>ills  do  this  liy  s|u']iii>^'  oitr  tho  t'licf 

lltiil  i*\«ri'iinrtM*'*  nrr  In  1)1  nsIjIimtiI  us  m'Wsiut'H.  |  P.-fnirl  j»n  ;  .Afooit.^i.  Tlir 

hills  w'liiflt  tM'otoci  those  |ioi*sons  "i'n.u:i;:i'il  in  or  othcrwlso  nssocIatoO  wiili  tlio 
lo'Ws  humMm*'  tiro  sttsrt'plii^lo  to  nit  iutcrprrtMtlou  tltnt.  thr.v  Oo  not  inolndo  on- 
n'portcrs.  Thi'  iiiay.i'  of  Urlinitioas  in  the  IU<(\  hill  is  sttsroptii)!^  to  t\  shnihir 
tut('i'|it*etutl<Mi.  iilthoiiuh  ('ohKi'cssinan  Koids  sl:ttcttu'tit  ii(k)Ii  iiil rothidim  his 
hill  innUrs  rh>iir  tliiit  oN-n'|i«'i*tt'rs  wow  intoiulod  to  ho  incliuh^d  witliin  its  |it'o- 
iortions.  iUmf;  lire,  li  lilt>  ( JMnu.-iry  .'JJ.  1!>7.'<). 

Itnit'fif'iKlt'ttt  .Vr*r.*///r//.— WiienMs  sonio  hills  niny  li:i\*t'  oxcliidod  i^x-rrporttTs 
iihlidcnlloiKilly.  tliosi*  hills  which  i'xi-hi(U'  iiHh»iu*niU'nt  nowsnn'ii.*  :i]»]U';ir  to  h;iv«' 
th»n»'  so  doilt-rrnli'ly.  |  niinii'Is^nti.  some  i\C  Alr/tUv;  iLCnnipj  T\w  i'X<*(<;»(ioij  is  tlic 
Hold  hill,  \vlii(*li.  ir  it  IiMS  ('xchidiul  indcpoiidont  tu^wsiuoii.  luis  doiip  so  iirnntt>n- 
tiniiiilly.  The  Ah'/n.v;  ;;roiip  hlils  wiiich  oxcliidc  iiid'*p(*nd('nt.  nrwsnion  simply 
oiniltiMl  Jlio  plir.-iso  "ttv  hKh'pfiidcntJy  t»n^'nu*'d  in  L';itluM*in;r  nrws".  wlilrii  otlirr. 
ulinnst  iih-nticnl  hills.  Inivo  Inst'rliMl.  Should  l'on;:tvss  i-hoosc  to  onact  ii  hill  in 
whirh  this  pliniAlny:  is  fXflinUHl,  t\n>  n'snUiii':  Iiiw  may  ho  iiUiM-])n'tt'd  ns  not 
oxlondioji:  the  |trlvHc;rt'  (o  indr-potulont  noWNnu'ii. 

l\sttrhlh/tf'ti  Xrirsni*n. — Th(>  Dniiiolson  hill  pies  oiu?  stop  fnrthor  tluin  the 
Ah^:n:r  siih-;rn)ni>  nnd  excludes  from  its  protections  jn>t  only  lu^wsnu'Ji  wJio  .'iro 
lndf»p(*ii<l('nl.  hffi  .'ilsv)  newsmen  who  nri*  not.  connected  with  the  in'wo  est.ihlishcd 
press.  Kor  instauco.  only  those  newsmen  who  nve  connected  with  those  pc»i'iodicnls 
issued  :it  rci:a!;ir  intervals  and  inn  ln;;  u  paid,  j^enernl  ('ircidntion  arc  protected. 
The  W'cikcr  hill  nfso  limits  its  protectifms  in  tliis  manner.'"' 

f'oncern  ht>s  lu'cn  expressed  tliat  the  drafters  nf  the  hills  whicli  inchide  free 
hincers  ami  pa»nphlcl  writiM-s  amon.i;  pers(>ns  pniti'ctcd  are  inviting'  "sliaza**  ikmvs- 
men  to  take  advantajze  of  tiio  prot taction.*' 


"  (7onj:n»ssniiii»  IJrotdsK*  tfstinmny  liofnrc  SiilKMHiiinlttPO  No.  :S  nf  tho  ComtuUltw  o;i 
tli<*  .hultfltir.v.  rvhncny  j.  tOT.". 

.W*<o->-  V.  S-M/>fn'»r  coui't.  (*.A.  'AA  m  Csd.  Wvtr.  H12  <V.i71)  :  r.rUJuc  v.  .Yr>r  .Ivravf), 
(Siiporlor  Ct.  of  N..I..  Ai>itotltit<»  Olv..  S(»pt»Mul»ov  f2.  tl>72>. 

liolli  Mr.  Furr  jool  Mr.  llrldiTo  wovo  »ti  l<ni;,'er  worliltij,'  for  Diolr  n*s{/e<'th'j«  ncuvp.i prrs 
wtn'ti  tli"y  were  .<iil>lun*nuO(l  to  test Ify  Ix'forc  uraiul  liirios  jilmiit  «tortt*s  thoy  \i:n\  written 
v.'lji'ti  llwy  woyv  r<M">J*lfrs.  1Ih»  oplniniis  of  Iiotli  tlic  Nt»\v  Jersey  ami  CiMfornln  a|>J)oll.'it(» 
jourt.-i  irn*  111  hi  lira  \n  iH«'t:i  tl>nt  Mr.  Kavr's  }in»l  Mr.  prost»iit  tlisns.-.nj-ianon  with  tlie 

a»'\v,'^  nu'<ll:i  woe.ld  prcvutit  lh(»ni  from  ln'intr  nUW  to  i  \:)im  ifw  urntct'tUtu  of  a  tnM«'''»ii;i»  s 
privlN'jrn  St  a  Into.  .Stacr  tlion.  Califorata  lias  iinnMi(l<vt  if  .<  Ijiw.  wlilch  now  s|u'cinr:illv 
l:roti'CtK  ox-n'l)ort('i*s.  jmuI  t\n*  New  .TiTscy  t.O}Xi«lat»r«  has  puvsod  shailar  leij;tsl!\thm,  \vhlr\j 
i.<  awaiting:  tho  .•^ii;aatijr(»  at  0(»vi'rm»r  Caliill. 

» "imhMionjhMit  n^•^v^iala^l  is  hasiraUy  a  frpehin^'C  now-.-^mjoi.  Vor  oxaniph* — a 
the  in»\vs  nifrlia  when  ho  pluttof;raplio(l  would  not  he  such  a  aewsmaa  i  on  tho  otiior  Iiaud  a 
pilot  o^'r  a  p  tier  wlui  was  not  ati  cniployoo  ot  a  news  media,  hut  wlio  was  and  it  coatrara'  with 
phnto^tn^pb.or  v»*ho  foatraotod  t(»  sell  Ids  pictures  to  the  news  mcdhv  oaly  a  ft  or  !io  hart 
talcn  thoni  wonhl  Ik*  aa  liulnpoa<lont  no\vsman. 

f'Tho  WrOkor  tdU  is  ho  <lin*creat  from  aU  the  other  hiUs  that  U  Is  a<it  disens.sed  !il  the 
main  ht^ly  of  I  his  uieoioraadtoa  luit  tn  a  separate  seetioa. 

"  la  Footnote  -JO,  :\:\  f..  Kd.  2d  fin.'i,  tlie  Urnnzhiirfj  niajorlty  o.\* pressed  coaeern  tliat  n 
ije\vstanj\*s  prlvilejre  i'eeouaized  nader  the  First  Ameirdinent  latKht  l>e  etnimed  hy  frroaps 
tliat  set  up  aewsi)apers  la  order  to  eagafo'e  la  criminal  activity  and  to  therefore  he  Iniihune 
froai  tlio  ^jraad  jury. 


'i'lii'  iinswrr  t«i  such  (M)nci»ni  Is  (wofohl.  First,  (ln»  bills  wlih'h  di'Iliii*  (lu»  t,viK» 
of  piTsnn  Id  hv  piM)U»cU'(l  ptM;U«cl  Hint  piM'sotrs  (I'slliuony  juiiy  when  It  Is  about 
iiit'nriiiniioM  "i)btnltii*il  In  tin*  utithcrlntr  .  .  .  ot'  int'oniintlon  Un-  a  iiu^dlnin  nt'  rntii* 
niMiilrntinii."  i (*i'ii(isti)n  mMUi]))  i>t'"ln  his  <'apiii'lty  as  n  Mi^wsinan"  (K(*i(II.  Sui*b  n 
prot(>rtlnii  (>nn  thus  (*lainuul  hy  a  ptM-soti  only  wIkmi  Uv  Is  ai'tin^  as  a  third 
party  nl»s(»rvi»r.  wIumi  Iu»  Is  a  (M»nilnlt  botwiHMi  thi*  n(»1l(>ns  ho  uhsorvos  and  lh(» 
pnbllr.  It  ninnot  hv  clninird  by  souiooni*  piM-sonally  Involved  in  a  uioViMncnt  who 
"lidcmls  to  write  a  bi»i»k  about  the  nioveuuMit  soniet hues."  Stich  n  person  may  be 
"ohtaliiiti'4  inroruiathrn  in  llu*  .  ,  ,  pitherin^'  of  Itit'orniation  for  a  aiedUnn  of 
eonuinmleatlou."  hut  he  Is  also— and  probably  prhuarlly — obtnlnlnj;  It.  In  Ids 
personal  eapaelty  as  n  w«)rUln^'  njend»er  oL*  a  ^'roiip.  It  Wfudd  be  in  this  enpaeity 
thai  l»e  was  eaUed  hid'ore  the  ^k'rand  jury,  not  in  his  eapneity  as  a  lu^wsnnl^. 

Si'eoiidly.  a  (MMirt  will  surely  interpret  whMt<»v(»r'uewsnian's  in-ivilep*  statute*  is 
I'luu-tt'd  to  (»xeln«l(»  ••sham"  newsmen,  Just  ns  it  wouhl  have  interpreted  a  lirst 
anienihnenl'pi'ivih\i;i'  to  exeludi*  .-ueli  jKU-sons. 

I'.MIT  II — I'UOeKr.DINdS  COVKUKa 

Wifli  (pne  (*.veei»(ioii,  evory  t)ill  slmmus  desij^aed  to  permit  a  newsman  lo  Invoke 
th(»  iirivih'^M'  1)1- tori'  a  broad  ran.i;e  ol!  lejrnl  prol•el»diM^'s — JudU-lal.  adau nisi rn live 
and  h'^dslntivi*.  S«)iut*  Idlls  add  exeiMitive  procei»dinjJCS  (o  tliis  list.  | Cranston 
^M'oupJ 

'rile  hills  display  various  niethtuls  of  providinj^  tliat  lesliniony  lu^fore  a  hrniid 
ran^e  (d'  proi'LM'diutrs  is  to  l)o  eovered.  On;*  met  bod  is  to  di'serilio  tli(»  bmlii»s  bi'l'tiro 
v. hieh  a  newsmnn  eanaol:  be  requireil  to  ti»stii'y  l>y  menus  «>f  a  list  «)!'  all  t)H)s«» 
hndi(»s;  another  mi»thod  is  to  ileseribo  tin;  vnrious  hoiUes  hy  au»ans  oi:  a  list  o£ 
trtuieral  terms,  sueli  as  ".iudieial  ho<lit»s*',  "leji^islative  Ixidies*',  ete.' 

Sonu?  bills  list  aol  only  those  bodies  i>eforo  whieh.  or  proceedings  in  wlih-li.  a 
newsman  cannot  he  ri'tpiired  to  testify,  hut  also  list  those  bodies  which  canaot 
ret p lire  a  newsman  to  testily.* 

Some  hills  state  tliat  no  investijratory  body  shall  hold  a  now^Jman  in  contempt. 
l''or  example,  the  Danifdson  hill  stales  that  **no  .  .  .  Court  .  .  .  amy  cinupel  a 
newsman  to  testify."  Althou)u:h  this  plira.siiif?  is  an  excellent  way  to  en.sure  com- 
prehea.siv-i^  coverage,  a  court  may  hold  that  it  uaeoustitiUioaally  interferes  with 
the  powers  of  courts  under  the  concept  of  seimratioa  of  jiowcm's  to  control  their 
iaternal  proceeilings.  Soo  Farr  v.  SuperUn'  Court j  22  C.A.  M  00,  00  Cal.  Keptr.  ,",42 
(1U71). 

Fcflvrnl  and  State  Proceed i^ff/. — ^There  is  one  siguificant  way  in  whicli  the  hills 
before  tlie  present  Congress  differ  from  the  hills  introdncod  before  the  02nd 
(.'ongross.  Some  of  the  hills  before  the  03rd  Congress  specifically  apply  to  state 
as  well  as  federal  i)roccedings.  Most  of  the  cases  in  which  a  court  has  hold  a 
newsman  in  contempt  have  aiison  iu  state  courts.  For  example,  two  of  the  three 
contempt  citations  appealed  i\\  Hmvzhnrg  wove  issued  hy  state  courts.  William 
Farr  and  Peter  Bridge  wore  also  held  in  contempt  hy  stale  courts. 

As  the  Declarations  of  rnri)Ose  indicate,  the  bills  whieh  covei*  both  federal  and 
state  i>rococdings  are  based  ui>ou  congressional  authority  to  oimot  such  legisla- 
tion under  the  Interstate  Coiumorce  Clause  and  the  Enforcement  Clause  of  the 
Fourteenth  Amendment.^  In  this  context,  it  should  he  noted  that  two  of  the  hills 
ill  the  Abzug  sub-group*  extend  their  privilege  to  **a  court  .  .  .  adminiatrative 
body  or  the  legislature."  [S..T.Ii.  8 — ^^Vhziig]  Given  the  ndvont  of  hill.s  Avliich  cover 
hotJi  federal  and  state  proceedings',  bills  with  Ihis  general  language  .should 
specify  whether  tliey  are  intended  to  cover  federal  and  state  proceedings. 

The  Kuyicendall  hill  is  the  only  hill  which  does  not  provide  a  comprehensive 
coverage  of  all  legal  proeeo{liiigs.  It  o>:cmi)ts  from  its  proceedings  covered  both 
state  and  federal  grand  juries.  The  clue  to  this  exemption  probably  lies  in  tlie 
fact  that  the  hiir.s  i)rotoction  is  extended  to  both  federal  and  stiite  proceedings. 
As  noted  earlier,  power  granted  to  Congress  under  the  Enforcement  Clause  of 

'If  the  Hst  oC  proi!CG(lings  is  coini)riSLMl  of  gcnnnil  terms,  a  court  coiihl  construe  those 
general  toniiri  narrowly.  On  the  other  hand,  if  the  list  is  comprised  of  specilie  terms,  sneh 
as  "congressional  coniinit*^oc,  a  court  couhl  find  that  au  investigatory  body  authorized, 
controlled  and  endowed  with  a  snl>po(Mia  power  by  Con^yress.  but  not  called  a  committeu. 
is  not  within  the  proceeOinjjs  covered.  'I'hc  \ise  of  an  niicn-endiMl  Ust,  one  which  la  prefaced 
l>y  the  word  ''iucludcn"  rather  than  the  word  "7»ca?{«",  should  eliaiinate  to  some  extent 
the  possibility  of  such  a  narrow  interpretation  of  {,'enQr.al  terais. 

*  In  some  oasos,  the  bodies  or  pn>ceodhi^,',s  li.sted  in  each  catcA'ory  are  not  synonymous. 
This  could  cause  problems  in  interpreting'  the  extent  of  the  protection. 

"  The  Enforcement  Clause  authorises  Congress  to  enact  legislation  to  preserve  the 
guarantees  of  Due  I'rocoss.  The  gun  ran  toes  ol'  Due  Process  include  the  guarantees  of  the 
First  Amendment;  see  Grossjeun  v.  American  Press  Co.,  207  U.S.  233  (193G), 


(lu-  I'ouftrcMitU  ninniulmrut  can  prolmMy  Ik»  uscmI  (o  cnm't  Ir^'islnlloii  srcnrlii.i: 
(ln»  pnirunlms  of  Mie  ih'si  niurndmoiil.  The  SnimMiu*  Court  in  linufzhitn/  hold 
IhMt.  (h»spit('  Uic  ^'iinrnnlocs  of  (he  Mrs!  MnuMwhiirnl .  a  ;^ran(l  Jnry  (v.iild  cniupt'l 
n  m'wsiiwin  to  ti'stil'y.  bid  U»ft  opi»M  Uu»  quostlon  oi*  \vlu'tlu»r.  dos\)l(o  tlioso  ^;uar- 
niil(»(»s.  any  ()th(»r  (iiV(»slI^,'atory  hody  could  com  pel  a  iu'\\sin}ia  lo  trslilV.  JU'p- 
I'csoidiitivc  KiiyUcadall  piohnhly  iVIt.  tlint:  Con?:ivss  was  five,  under  tlie  judhor- 
ilv  of  (he  lirsi*  and  I'onrteenlh  aniendnieuts.  to  (Minrt  h»ulslallon  wldeti  wndd 
crJvcr  aii  iuvvsHiratory  i>n)i!eedinj:s  exiH'pt  \lu»si»  Uefoiv  j^raiid  ,1\irles  and,  lh\is, 
IntrodtU'ed  sneli  h'^^isIaMoii. 

"I'lu*  cITfM'tiveness  of  his  hill  is  severely  llndled  hy  this  exeej)tioii  of  ^rnnd 
Juries.  His  vl(»\viM)lnt  of  the  pfm-ers  f.'f  Con^i-e-ss  to  enact  federal-state  IcKishitlun 
in  tlds  an'a  ij^nore.s  the  powers  of  Con.«n'ss  niuler  the  Itderstato  Con\merce 
Clause  ami  nmre  spccitically.  the  powers  fd*  Coui^ress  inulcr  the  Knrorcenicnt 
(Manse  ns  iiderpreled  by  KaixcnhurU  v.  Murffon,  l]i<\  U.S.  fill  (imiti).  Tlnit  case 
states  thjit.  the  ICnforcenuMit  (Mnnsc  ^Mve.s  Con^jress  tlio  power  to  make  its  own 
leuislative  tlndhij^s.  even  if  dlfCercnt  fnnn  the  .indicial  dndinjr  of  the  SniJrone 
Courts  'J'iierefon*.  despite  (ho  Snprenie  Conrt;*s  holding  in  Itniitzburfj,  (Jon^'n^.-s 
nij>v  deternune  tlait.  !u?wsnu»n  should  he  protected  from  compelled  disclosures 
iH-fore  j:rnud  Juries  in  order  to  insure  Uio  free  How  of  iufornialion  to  the  pnhlii*. 

VMVV  111 — .VATl'HK  01'   .M.VTKIUAr.  I'HOTKCTKn 

lu  ticridin^^  wiuch  inrorn\a(ion  or  tnnterinl  to  protect,  the  drafters  of  (he  !):h-d 
Conjirc'ss  hills,  like  the  drnft(»rs  of  the  hills  l)C)foro  the  !)2nd  Conj;ress.  had  to 
<-lioose  lietwcen  a  uuinhor  of  iiKcrnative.s.  Thc.se  riHernatives  include: 

(1)  whether  to  prevent,  tho  eoniiKdled  diselo.s\iro  of  infonnation  as  welt  as 
sources  of  i\U*ormation ; 

(i>)  whether  to  pre  void  the  cou\  polled  disclosure  of  all  infonnation  or 
sources,  or  oidy  inlornuition  or  .sources  which  a  per.son  receives  in  his  ca- 
pacity a.s  a  new.snuin; 

(:M  whother  to  protect  all  information  or  oidy  that  information  in- 
tended for  dissenu'nation  to  tho  public"  : 

(4)  whether  to  protect  only  "coufidentiar'  information  or  sources. 

Al.TKUXA'riVKS 

With  n^irard  to  the  iir.st  two  nUornatJves  stated  above,  all  tlie  billy  (except 
AVcik(M-)  protect  both  information  and  a  .source  of  information  whicli  a  newsman 
HM-eives  iu  his  profes.sional  cnpacity. 

With  I'cicai'd  to  the  .second  two  alternatives,  the  bills  vary. 

Hfiokf/romnl  Information,— lAkc  many  of  the  bills  before  (he  02ml  Cong;res.s, 
.son\o  of  the  bill.s  before  the  l>3rd  Congress  protect  information  ''procured  for 
publication  or  broadcast"  f.Vhzu^?  ^rroup;  Mill.s;],  or  'Mntcnded  for  public  dissemi- 
uatiou,"  [Brook.s].  While  thi.s'  phraseology  seems  clearly  to  exchide  bacUground 
inff»rmation,  it  does  eves\te  a  i\un\ber  of  }>vob\ems  in  other  aroas.^" 

Son\e  bills  have  abandoned  the  idea  of  describing  the  purpose  for  which  the 
infonnntion  .should  have  been  collected  and  have  opted  instead  to  describe  the 
nctivities  in  which  the  person  eollectiufr  the  inforniation  nnist  hnve  been  enj^aged 
in  order  for  the  inforniation  collected  to  be  protected.  Those  bills  protect  both 
hackgrouiJd  and  othei*  information. 

Tlie  descriptions  used  by  these  bills  ni'e  of  two  types— those  which  protect 
information  obtained  hy  a  newsninu  "in  liis  capacity  as  a  reportev"  [Danielson] 
nnd  those  which  protect  the  inCornuitiou  obtained  by  him  ''in  tUe  course  of  his 
involvement  in  the  obtaining  of  iiew.s  for  dissemination."  [Stanton  IT]  The  first 
lvi)C  protects  information  obtained  by  a  person  who  has  achieved  a  certain  pro- 
fessional .status  and  who  i.s  acting  in  the  manner  expectcnl  of  a  person  who  has 
achieved  t\\at  status;  the  other  protects  information  obtained  by  a  person  who 
is  acting  in  a  similar  ninnucr,  whether  he  has  acliieved  any  professional  status 
or  not. 

loThi.';  nhrni^eoloffv  creates  nn  nvldPiitiary  problem;  a  court  has  to  (loelde  wbotlior 
hiformjition  not  actnaUv  iinbHslioa  or  broaflcast  wns  procured  for  tlint  inuTOse.  ahm 
nrofjlerii  i.s  not  really  nMevtatod  hy  the  addition  of  tho  phrase  "whether  or  liot  netnauy 
l)roadcast",  heeause  a  eourt  stlH  iinist  deelde  for  what  purpose  the  hifonnation  ^Yas 

^'^FurVliormorn.  the  phraseology  "pro  en  red  for  puhlleation  or  hroa  (least"  is  ambl^ruons  It 
(loan  not  snoc'Ifv  iC  "pul)lieatioh''  mnaus.  n.s  it  doe«  in  Hl)el  law,  "dlss(>jninatea  to  one  other 
pprson",  or  If  "mildleatioh"  means  "disseminated  thronpcli  a  news  media  to  the  pnbne, 
WhiU»  some  oC  the  hills  IjeCore  Conjiross  retain  this  ambif?noiis  toi-niinology,  others  have 
abandoned  it  for  the  phrase  "intended  for  publie  dissniidimtlon." 


(1SI> 

Kn*  ilis»;uirc',  durs  ll  i\'|nil'l(»l'  wlnf  of>si»J-V(»s  ii  tmliinp  u  <iii  his  \v;iy  In  .-i  |ll•^•^s 
(•«mrn'('in-o.  n»('(»ivc  liic  jirDirrlMin  uinlor  rlu»  Mrsl  i,v)ir  (»('  IiillV  |  l);iijlrisuii  :  ; 
l?tHK>U|.  lull's  llif  imyrnll  cniniiiJcMl  hy  ('iniilnycr  nf  n  iic\\s;»;nn'i'  I'jiH  VN'ilhiii 
till'  r;i!i'pi!'y  III'  iii:it{'ri:ils  lH'iHt'tMiul  \*y  1  st-cpinl  \y],v  litll  V  [  Slmtloil  1 1.  ("I'sius- 
t(Mi  ;;inn|»|»  It  is  (•jivjnns  rruiti  llii»ir  MiM-liiiMtinn^  oj'  I'iu'ihisc  tlial  in»itl.iT  .ii'i-i»iip 
iiili'lids  ii»  cNU'iul  lis  jirolccl  Ion  \\s  I'nr  fis  llii'M*  i'N:i!;iii1i's  sii;^';LCrsL  liiitl  ;i  cuiirl 
iiil(M-fir(»(hii:  (lii'fti  \V(Hili(  Uitlii  (i('ntvOijVfi:ly, 

f'nnfi(lt'}ififii  hfj<tri!!ftrniu. — <Mil>'  niir  JLinmi*  nf  )»ills  <Mirrt'nl!y  lirrfii'(»  ( "nniii-css 
ONplicllly  limits  ils  iirtittH'Tiun  Id  ••(mhiIIiIimiI  i;!l"  iiil"<H'm;Uif>ii.  [Ilidsl  ru|sl;i  liTuiipl 

.111  (Mil-  («;||-|itM-  IllrllliH'niMhini.  Jissiiniril   {lull    llU'  j|lr':<MI(H'  Ol*  \\w  WDl'll  "I'fUlli* 

diMilinl"  nicMiir  i)i:it  l:nj|)  ('(inii(l<Mil i!il  jdmI  tirMiMMiitidcnl i.-it  inruniuit i<*ri  wim'c  pru- 
t(H'lr<l.  in  \'i;'\v  el'  ;i  rij'  Xi'w   V<ir|;  {i<M'isi«iiis,  iliis  rDiicinsidn.  liii\v».'Vi-t\ 

lr<U':j|,  IiKiy  lie  ill  I'lTitr.  'I'lic  .\(.'\\*  Vnrl<  iu'\\s!ii:i  i;'s  pri  vllt\ur(»  i;|:ifiih'"  pi'ulccls 
"wrillrn.  di-iil  or  pic:lDrl;il  iiii'druinf  inn  .  .  .  f'HioM'iiiii;^  [  iicwsworliiy  I'Vi'iiIs.  {"  11 
iii£il<('s  iir»  itM'iiiidii  nf  \vlu»lli(»r  or  lint  prt»l (I'UmI  iiinli-risil  iiuisl.  Ix^  jiJitluTrd  in 
coiiliilfMiri'.  Nt'W  Yorlc  slntf  courts  li;ivt»  rt'iid'Ti-M  tlircc  decisions  wlnt-li  itidlcnlo 
tl)«"il:  tliry  ))f.'IiL»vi»  Mm'  rtMpii ri.»iin'nj-  '  T  i.'i)ii/idoji!i;i]i},v  is  hnplicir  n  iliiiii  tljo  Nru' 

Voi'lc  iK'u'siiiMM's  pri\'iU'.Hi'  slntnlc  ///  nf  lhu\.  "Xft.    ( Siiproni:'  ('!..  \N'y(MMiii,Li" 

Cily.  N.Y..  Si»]Womlior  1-1.  liJT-l  ;  l*('(*ftlo  v.  Wat/  \\U  .Mi>f.  i!d  'S\\'k  'VJlU  .V.V.S.  L*d 

-t)l.  tifj'il  livr  cunnm.  Misc.  ::d  ■  .  r,::;;  N.V.S.  I'd  'S.V.)  (  1!)TlM  :  h\  n-  U'/M/- 

/•M/.  US  Misr.  L'd  .W.        X.V.S.       A'M  (ll!71  ). 

Dcspitt*  tlic  liircMt  (it!  siinihir  iiilonti'cltitioiis  liy  couvis  i.-itorprcl  iiiy  ii  t'l'ilcnil 
stiitiit<'.  HOMO  <d'  till!  hilLs  (•xpii(Mtly  iii*oh.M'l-  "iiMii-i-oiilidt'iinJi  1"  iiironini Miml 

/ i(forfii((/fO}i  Pro/<-(:iC(i. — I'ldikf  (ln>  hills  f»<»;'f»tv  r'lc  U'Jiul  Couixvo.-s,  soinc  of  tUo 
current  bills  dciiiic  rlu^  Icrm  "iii!*orin:ilion".  1  CrMii.'^rdti  i^ronp,  Kciil  j  TIk'SI'  hiHs 
altc'iipt.  to  insiirt'  IlisiV  ;i  court  will  not  exclude  from  tlu»  (■£»\'cr;iii;(»  oj'  thi'  bid  tlic 
i*()niis  <d'  int'onnjitimi  which  tUc  drntti^rs  iiitciulcd  to  jirotcct  I'imjih  ronipclUMl  dis- 
closure Altiioniiii  WcbstorV  Tlilrd  IntcriKUioiml  Diciioruu-y  nijiUcs  ii  clcjir  I  hut 
iUv.  i'vnu  ••iiir<>rjii:iti(ju"  includes  every! hi njr  coiiipriseil  !)y  t.li(»  wiu'd  "innleriid" — • 
specilicnlly  "dntit" — these  hi-ojul  delhdtions  of  iiifornmtion  soeni  hnscfi  on  a  not 
unrenKonnhh'  l'c;ir  that  n  court  will  consfrin^  ''int'ornijitum"  not  Ui  include?  niatc- 
ri;d  still  ill  its  nnin-oc-essed  f<n'ui— snch  as  inidt»V('ln[icd  iihotoi^rnphs, 

In  an  }ii>i>;n'e7it  atti>nipt  to  arliicvci  this  same  restdt.  other  bills  proTect  from  dis- 
cJosfire  "niformanoji''  nad  '•(•omniniiioatioir',  | ScJiwcikor]  or  "int'oruiaf iojj  ;nid 
innterial,  written  or  otherwise'*.  [Mills] 

vAii'r  TV — QtMi.ir-'rcATroNs 

Most  oi:  the  bills  before  the  !V>rul  C'on,!:ress  set  fo-.Tii  a  iiualilit'd  ]n'ivi!e!ire.  About 
oKP-liair  of  the  bills  before  the  DUrd  Cniijiress  set  fi>rl  li  (iiialiJicaMtnis.  In  many 
oases,  U  appo.-irs*  tliat  the  drafters  of  the  nimiilied  hills  before  the  ])reseiit:  Con- 
jrress  liave  not  drafted  an  entire  new  bill.  l)ut  iiave  added  tinali  heal  ions  orilo 
one  of  th(^  ali'iMidy  ext:aiit  a i isolate  bills.  f>eo,  fov  e^auiiile.  ^Jilis  U.K.  1S.1S  (ab- 
solute) ami  MiIlsH.lt  lSir>  (analifiod) .  The  terms  wliicli  are  used  in  the  current, 
bills  to  qualify  the  pri^■ih»;J;e  are  in-actic-aUy  identical  to  tlio  terni.s  which  wen' 
used  in  tlio  bills  before  the  Si^nd  Con,irress. 

The  circitnistancos  under  which  the  priviU>.y:e  shall  not  ajjply  are  tire  }<anie  in 
tin?  current  bill.<<  as  in  those  )»ct>)i'e  th<'  iJJnd  OmgivHS.  AI>oid;  half  of  tlio  qnali- 
lied  bills  before  the  i)3rd  Con^rress  eoiUaia  the  defamatitni  nualilication.'-  (The 
Hatfield  bill  tins  this  as  its  only  riunlincanoii.  ^  Otlier  bilU  si)ecilica]ly  cNciapt 
Ji.shed  information  from  tho  jn'otection  [Oriinstou  ?ir<niiil or  the  ident:ily  of 
•d  per.sou  who  1ms  revealed  the  details  of  a  proceed Ing-  reanired  by  law  to  hv.  keiil 
secret.  [Hclstoslci  .i^roup] 

o  :<v\Y  Vnrlc  Civil  Ri'/hts  h'.nv  §  "H  -h  DTrKiilHoy  lOTOi.  _  „  .  . 

1"  "'i'lit*  ti:-l\  ll<'ir<*  slriH  nor  ;ii>plv  Ui  t?n»  (lie!<'ln!«urt>  oi  w  snnvo  ni  :>ny  nno.irntjly  rlonini;itnry 
tnl'(5n)UJti(in  \vhi'ri'  a  dnfi-nrlitnl  assiM'1:s  a  npTeiis-e  in  i\  <:ivil  nulion  laiyvil  un  tlio  ^5UUi'L•(!  of 
KiH'li  lnfnrni;ii"inn,'-  .  /,, 

This  ()u;iljfi<':itl»>n  is  itamiiliMl  lo  (•nv'ir  Ihn  s^ihuilion  oxoinphfiod  in  GtirUwd  \.  Tone. 
'^^O  V\       n4r)"f2n(l  Cir.  T»r»S^  r.rrL  ff/:n..  'I'^P'  T'.S'.  fTO.  Tii  thut  a  vcuoi'tcr  fiunO.  (or 

lil)rl  r:ir^o(l  iis  ilofcaMO  th(j  I'mH:  tluit  ho  prncur<'(l  rii'»  clf'r:nn!il":'y  ini'urnint uni  from  n 
f^iiitrn-.  aiKl  sitH'iuiitcd.  nnsucc^'.sj.; fully,  (o  chdai  a  fir.st  nniniHlMieaL  rifrlit  iiol:  to  imjvcjiI 
th<^  ii'oiitUy  of  Hiat  sruji'cc.  ,      ,      ^        .     ,    ,   ^        ,  li. 

w'i'lijs  (jir-'iJi/icatio/i  .soenis'  ."^olf-cvid^'nt :  If  Jnforauitinu  is  nlrr'ndy  piihhslinii,  Itow  is  it 
f<i  bf  nffi^-rwi  jinv  prohnMion  from  disrlosnn?.  It  should  h»»  nnted  lhat  iimlfM-  tho  (.ranston 
htll.  11)0  vorv  pcVsrai  from  wlmrn  diKulosju'c  l.s  ^oiiirht  iiuist:  hinv  piililisliiMl  tho  inlnrina. 
■  tion.  In  ntiifti-  words  muliT  that  bill  n  aewsnuin  ennuot  ba  palled  upon  lo  f.owtlfy  aljont 
so  menu  n  J?  wlvhdihc  lias  not  ruibllsluHl/bnt  >vhi(!h  so  in  eon  o  olso  has. 

1'  S(M»  Fan'  v.  l^micnor  Court,  snpra."  noto.  in  wUIpIi  a  rpr>rn'tPi*  rmiivod  ntuJ  {inltlLshod 
informfltion  spalrd  liy  a  enni't  ordnr  ropirtliric:  pnbllcily.  He  r<?faKml  to  stntd  whotliL»r  tlie 
defense  nttoruoys  or  tlu!  prosecnthit?  attorneys  \vere  the  source  of  that  information,  and 
lie  was  jailed  for  contempt. 


r 
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Tli(»  iiistjiiieos  wJiLMi  llu»  pi'ivilcgo  sJuill  lio  diWNtecl  iii  tlio  lulls  I)t»f(»re  tho  Oord 
Cousross  uiv,  wiUi  one  i.»xi-c»)iti(ni.  j^ll  ftuind  in  th<>  i>ilis  bvforo  Uk»  i>:i]i(l  Con^rross. 
Ow  Kroiiji  of  l)in.s  IH^^In{^^  Mr*  i>i-ivik»fc'o  lo  hn  dlvestod  njion  ;i  showing'  by  tlie 
IKM-.S011  seokiiig  tlie  iiiConii;»lioii  tiiiit  tlie  liiforniutimi  in  miuin^d  to  iirevciil. 

(1)  threat  to  li  11  ma  11  lifo  or 

(2)  cspioiinge  or 

(3)  i'orolgi\  ftgj5roicsioii  [lleLstvulsUl  f^ruui* — l^eaiijon  ?>.  V.Ml  WlavQ 

Another  group  of  bills  ponnit.s  the  priviU?go  to  he  divested  upon  a  NJunving  hy 
tlie  person  seeking  the  InforniaHou  that 

(1)  there  is  a  prohahle  ean^e  that  the  lirotecKHi  iier.son  has  infornialhin 
dearly  relevant"  to  a  speciiic  probable  violation  of  the  la>v,  aiul 
(•-1)  llie  iiilnrajatiou  eaniiol  he  f»htaiife<l  by  jiUenialive  means,  aiid"'*^ 

(li)    there  is  a  compellliij,'  and  overridini^  national  interest  in  -tJie 
jiil'orniation.^^ 

[Seiisveiker;  Mills;  AVhale.u  ;rroai) — seeMondale  8.  3ii3i*  before  (Jie  i):lm\  (.'on- 
;?ress].  These  are  tiie  sann*  tlis'i*.'  rjualill<;alhais  wiiieJi  the  potitifuiers.  but  not  all 
of  the  andcU  eu»'in<s  \n'f<ed  tl:e  Kuin-enie  Cauvl  to  atJopt  in  the  livmnhurij  case. 
A  final  «roup  of  bills  seems  to  seek  to  quaJify  the  prlvlU'i^e  inah^r  basieally  same 
eircnmstanees  i^s  the  petitioners  In  Hrauzhuru  urj^ed.  but  by  iisiiij^  le^s  i^pecilieity 
of  hinsnaj?o.  Uepreseatative  Bnicdcs*  bill,  for  example,  culls  for  a  divestinj^  of  the 
privilej;e  when,  "a  refusiil  lo  dlseloso  the  infornniti(ai  wonbl  adversely  alVect  tlie 
pidjlie  safety  to  a  snbstantlal  decree." 

The  Moiuhile  bill  is  the  o^ily  bill  whieh  ili vests  the  i)rivnPi;e  nnder  ehxrnin- 
stanees  different  from,  the  eircmnstnnees  set  forth  in  the  l»2nd  Cun^^ress  bills. 
J  a  setting  forth  the  eireunista  aces  nnderwhieli  tlie  i)rivilej?e  shall  be  div<;sled. 
It  comhinos  some  of  those  .set  out  in  the  flrst  group  of  bills  [Ilelstoski ;  old 
l*(?iirson]  and  some  of  those  set  out  in  the  .second  sronp  of  .bills  fWhnleu;  old 
Mondalt^]  and  adds  one  more — that,  the  proceeding  shall  have  elear  jnrisdictioa 
over  tlie  sped ttc  pmbahte  violation  whleli  Is  being  investigated. 

PAUT  V— PROCKDURE 

With  the  excei)tioii  of  the  procedures  in  the  Aloiidule  and  Weiker  bills,  the 
I»roeedun»  for  divesting  the  privilege  of  the  new  bills  is  no  different  from  the 
]>roeedure  for  divesting  the  privilege  of  the  old  bills.  Several  hills  do  not.  mention 
any  procedure  for  divesting  the  jirivllege  \^:hatsoever;  tinit  determihatltin  is  left 
to  the  courts.  [Brooks;  Bell;  ScUweiker]  In  tliose  bills  that  do  not  mention  pro- 
cedure, it  appears  that,, once  a  subpoena  is  issued,**  a  newsman  can  claim  the 
privilege."  Then  the  Federal  Pistrict  Court,  or  its  .state  o(piivalent,  will  deter- 
mine, after  liearliig  both  parties,  witetlier  the  iJrivUege  wJU  be  divested. 

Tn  Cnhlwrll  y,  JMtcd  States.  311  Snpp.  358  (N.D.  Cal.  1070), ^34  F,  2d 
lOSl  (9th  01  r.  3030)  alT'd  .sub  no»i.  Hranzhur*)  v.  Ua\m.  40S  U.S.  005,  33 
K.  Kd..  2d  620,  02  8.  Ct  IK  u  (10T2V.  the  )ietitif»uer,  a  roiiortev  for  the  .Ycu' 
Yorl;  5ri>«c«  who  had  1)0011  doing  in«de|i1h  importing  of  the  Black  Panther 


^^.Mthongh  thrKi>  poiidJthms  Hoein  to  hnv«  beon  listed  with  the  Intention  of  ns«arh»K 
that  Uw»  prWllttKO  NVouUl  be  div<*stiHl  nnly  in  cni<es  Involving  i;4tIoii<i  crimes,  the  conditions" 
nrj^  Hi»  j:i'in»rnl  th.-it  tlioy  arc  «hh»  to  he  constnu'd  «r  to  cinjisculatr  the  Pi'ivJic;:*?. 

«The  privilege  eijiild  ho  divcKtod  when  the  infonmitloii  olilnlnod  by  such  divesHtan^ 
would  relHte  iwt  to  the  tnkin}7  of  hiimun  life,  hut  to  n  threat  to  tiik<»  a  life.  Tlie  possession 
of  a  Kun  or  of  lierohi  for  exfunple.  cnuld  be  consfniod  as  ?i  threiit.  Tlif^  lnforin«tion  of  the 
type  wiii(rh  l-J.-irl  i'al dwell  pusie«.»«srd  nlMMit  the  Black  Pantlions'  nelivitles  could  also  lie 
construed  as  relrttine  to  a  I hrent  to  human  life.  ' 

1*  These  two  conditions  would  probaldy  prevent  the  ffovenniicnt  from  goinjr mi  "Jishinif 
■ojtpcdltloiis" — from  Rul)poen:ihJS  reporter?  who  have  close  contact s  with  dissident  i^ronps, 
•jylittlher  or  not  those  smnjw  an»  Kiispei?ttnl  of  any  partliruhiT  crime. 

J".\piin,  thest?  coudlllousi  Kcem  to  have  been  liate<l  with  tiie  Inieution  of  ^nssnrinj;  limt 
t'M'  privilege  woiild  he  ^llvpsjed  »nnly  In  censes  Involving  Beriou.s  crime,  but  tliev  are  ko 
•Roneral  that  they  ran  n  serious  risk  of  bohig  niisconstnmd.  ''A  eompollln;?  and  oviTrldin«" 
•untlounl  interest  can  be  any  Interest  which  the  .indlclary  Ims  la  ol»taiiiing  tpstinionv. 
•Certainty  the  court,  in  all  three  eas<?8  decided  by  the  Supreme  Court,  la  Jirtwzhura,  could 
have  found  that  ''a  cpmpellln^  and  overriding  national  Interest*'  was  Involved  in  the  cases 
before  them. 

AlthougJi  these  hlll«  do  not  .specify  whether  a  newsman  can  claim  a  privilege  before  u 
snlipoena  Is  Issued,  It  Is  asKumed  from  their  langnace  that  he  cannot.      ' , 

lOAltliouph  none  of  the  hills  Rpeclfieaily  state  whether  a  source  could  claim  the  privilejeo. 
it  jscems  aiiUkely  that  ho  would  bo  ahlo  to  claim  It.' All  the  hills  appear  to  confer  the 
prlvilejjo  mwu  the  newsman  for  tJie  public's  lienelit,  so  that  they  amy  receive  un  uuecusored 
lipw  of  InforniatJon.  Unlike  the  doctor-patient  privileges,  or  the  attorney-client  privilege 
the  newsnnins  privilege  Is  not  for  thr-  henent  of  the  j)er8ou  who  relays  tho  Information. 

L^Piis  y  State,  ^ —  ind. .  2rind.  Dec:  342,  258  N.K.  2d  40  (1970)  presented  the 
issue  lilrectly.  The  Supreme  Court  of  Indiana  made  clear  that  "the  statute  creates  the  right 
persona)  to  the  reporter  which  only  he  may  Invoke*'. 
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I'nrlv  U)V  scviM'jil  yisirs.  Jiirnod  11  in  I  lils  iiiciv  appfni-jiiKM^  hot'o.-c  w  i:v\\\n\  Jury— • 
I'M'ii  ir  111'  snhl  imlljiM;^" — \\-uiiUl  .jiMipjirdi/r  Ills  I'l'lnl IuM.^lilp  ^^!tll  Ills  snun-ts. 
nnlv  llu»  *M(»mlaU'  bill  niiiUr.s  clojir  its  nKn't'iiu'iit  willi  .Mr.  (^il(hvi>irs  iirun- 
iiu'iil  ninl  taUi'.s  siutUU,'  sU'ps  to  pivvout.  a  uowsuuiii  I'roiii  having'  In  i'Vi»n  ai»prai- 
Ix'luro  all  hivi'sliKJitory  body  until  liis  privilop*  is  ilivoslod.  This  is  tlu>  saiiio 
wav  id  whh'h  llio  lA'pai'laioid:  o\'  Jh.s11l'»'  K'ddciiJu's  ojMM'ato.  Tlu»  Minidalo  lilll 
states  that  no.siihpuoiia  .^hall  ho  issiiod  uiiloss  Iho  por.son  miiiostla.i;  it  provos 
that  tho  priviU\m?  slinnld  ho  divostiMl.  T1k»  protiodaros  ouiUH-iatod  In  Iho  nthor  l»ills 
do  not;  spoclfy  wliotlior  "Llio  lioarluK  t*<n'  diVL'stitnro''  should  taUo  phicv  Iiol*oi'o 
ov  at'tor  a  siilipoiMia  has  i)ooii  Issued.  Sc'(^  Toot  not  o  .1!',  iiiTra. 

'VUv.  .Mondalo  hill  is  tho  only  bill  to  spodl'y  tlint.  a  pors(m  sooUhi^;  disolosni-o  nl" 
inroniiation  or  tho  idontity  of  a  soiirco  mnst  apply  for  an  onlor,  sotting'  l*t»rtli 
spoi-itlc  alh»^^l^i^ns  for  divosLitnro;  tho  naino  ol;  tho  porson  I'l-om  whom  dis- 
(■losiiro  is  son;;lit,  tlu;  prouiso  information  son^'Iit;  or  tlio  idonlity  ol'  (lio  sonrco 
.«<nn,uht,  and  its  dirin^t  rolevanoy  to  tho  procoodin^;s.  An  applicant  is  riMpdrod  to 
stall*  "Ibo  iilontity  oC  tlio  sonroo  son  ^d  it/'  and  "tlu^  spool  lio  infornait  ion  sjaiiild." 
Obviously,  ho  oaniiot  stati?  tbo  idtMitity  oi!  tlu?  .sonroi.'  son|L;lit.  biu-ansi*  ho  is 
si»okiii;j;  to  divi»st  tlu?  prlviU»Ko  to  loam  tlmt  vory  inCorniation.  Nor  <:an  ho 
statv  too  spccilically  tho  iiit'orinat ion  songlit.  Tho  ro(piiroinont.  sooins  inti'iidod 
only  to  conipol  the  porson  sooKMiig  the  iiitorniation  to  (establish  his  neoil  for  tho 
inroriaat  ion  In?  is  .sockiai?. 

Tin-:  Wl-UCKF.U  IMl.l.,  S.  'MS 

Tlie  A\'(?ickor  liill  is  e(anplotoly  ill fCe rent  from  any  otlior  bill  b(?ft)n»  tlio  D'ird 
Congress.-'*  Jiikc  tho  other  bills,  it  seeks  t.o  strike  a  lialanoi?  bi»t\vcon  tin?  pnblio's 
interest  in  mnintainiag  a  free  How  of  information  and  tin?  pnblio's  inti»rest  in 
conu)elling  a  nowsnian  to  testify.  However,  it  »pi)oars  to  afford  loss  protoi;tion 
against  conii>olling  a  iiow.s*n)an  to  te.stify  than  any  of  the  other  bills  do. 

Pcrsoufi  Protected. — The  AVeicker  bill  protects  (ady  ^'logitimate  mom  birrs  id  tlio 
l>rofossional  news  medio.''  It  parallels  some  of  tho  slate  stat.ntos,  notably  Indi- 
ana's,'^ in  its  eoneerii  that  oidy  persons  \\'\\o  "reooivo  their  principal  ineome  from 
well-established  news  media"  hv.  allowed  to  claim  tho  privilog(». 

ProvcciVuif/s  Covered. — The  Woickor  bill  eovors  all  federal  proeoodings.  How- 
ever, the  i)riviloge  may  be  divested  only  by  a  federal  (list  riot  court  or  on  np|ienl 
from  the  decision  of  a  federal  district  court. 

Nature  of  Mater  fat  rrnfectal. — The  Wei  c  Ice  r  h\\\  pnfteefs'  only  a  souvcv  of 
information,  not.  the  information  itself.  It  is  oarofnl.  however,  to  protect  from 
disolosnre  not  only  the  sonrco'.s  name,  but  all  information  which  would  help  an- 
invi'stigator  to  dis(M>vcr  a  sonree's  name.  Under  the  Weioker  bill,  snob  nnestions: 
as  "What  color  hair  did  the  source  haveV  or  ''\\*iiere  did  the  soiiroo  \\'orkl'" 
woidd  not.  be  allowed. 

To  be  protected  ))y  the  AVoieker  bill,  the  .sonree  ninst  have  a  confudential  rola- 
tronshlp  with  the  newsman — Iii.s  identity  mii.st  ha\-e  been  *^\'itIihoIil  from  publi*. 
cation  i)nrsnant  to  an  agreement". 

liike  tho  other  bills,  the  AVeickor  bill  protects  only  that  information  which  a 
iie\\  sman  receives  in  his  professional  capacity. 

QuaVJicot'iOiisi. — The  AVoieker  privilege  may  be  divested,  (jnestion  by  qnostion. 
by  the  federal  district  conrt.  Tal^e  many  of  the  other  (pialifiod  bills,  the  AVoieker 
bill  i)ennits  such  divestiture  only  upon  a  .showing  that  the  information  sought 
l.s-  neoes.sjiry  for  /he  proper  determination  of  the  ontconie  of  tlie  proceeding  in 
u'hich  it  is  sought,  and  can  he  oldaincd  hy  no  a}t<»rnativ(»  niean.^.  Unlike  the  other 
bills,  (he  AVeickiu-  hill  dO(»s  not  provide  that  th(?re  must  bo  a  **conii)elling  and 
overriding  national  interest  in  the  information".  Instead,  it  lists  the  sj)eeine 
iustaiiees  when  such  a  compelling  interest  will  be  found  a.s  a  matter  of  law — 
when  the  proceeding  is  a  criminal  j)roceediMg  involving  murder,  forcible  rape, 
aggravated  assault,  kidna|)ping.  airline  hijacking  or  a  breach  of  national  se- 
curity of  documents  cla.ssitied  pursuant  to  federal  .statute  or  is  a  civil  proceeding 
in  which  the  source  of  an  allegedly  defamatory  story  is  withheld,  The  AVeickiu* 
bill  specifically  excludes  corruption  and  malfeasance  in  office  from  those  proceed- 
ing in  which  testinuiny  can  be  compelled. 

Prnecdurofi. — ^The  Wei  eke  r  bill  rerpiires  a  person  who  wisljos  to  divest  the 
j)roce(hire  to  follow  very  specific  procedures,  coniuienciug  with  a  written  ai>pli- 
cation  eoutaining  five  allegations: 

2"Tlif>  following  hill.s  introfliircd  in  tlio  House  .ai-c  identical  to  tlie  Welcker  bill;  TLR. 
:^.^r.O  i  at  1-0(1  n  cod  by  Conjililhi  :  TI.R.  .SOTH  hi  trod  need  by  Giaiiiio. 
21  rnd.  Ann.  Stnt.  §  2-173:}  (3  00S). 


(iSf) 


i  \)  Hu*  Ilium*  nf  tli(M  'i>"»>ii  frniii  wlnnii  Uic  iHsrlnsnrr  is  smmlit  ; 

(1!)  Ilic  lu'ws  mvilia  wllli  wlii^'h  Ik»  Is  rum  vrUMl ; 

Ci)         siHM'Uif  lUlturi'  or  llU'  source         is  snuvlil  : 

(•I )  iUi*  i\\Vi*\'l  vv\vv:\wv  Ml'  1  hilt  sMurre  to  lln»  (M'MciM'diMy: ; 

(Ti)  r.-icis  (h'lnoiist nil liiLT  Ih.Mt  Uu»  idi'iilll.v  »»!'  (he  .sriiirri»  is  itnt  discMVorjItN* 
1  lirtMijili  }iny  nltcrMiithM*  nicnn.'!. 
T/u'  iiivMM'diiH's  n'(iMif(»  nil  ///  nnncni  (li'lcrniinjilinii  hy  iIm*  (rial  JimI'j:*'  nf 
\\ii(»llmr  iM*  iKtl  In  (Hvcsl  Hie  privllcp'.  hi        prnccedin,':  lo  di'irnninc Whclhci' 
In  divcsl  Die  privilf^jc.  Ilu*  npprK/jiiit  is  iml.  j)r('StMd  :iiu\  lljc  ficu'snian  Is  rhorcl'iH'c 
pn'siniiai)iy  rrtu»  In  n*vi»:i)        idiMiUly  <»!'  11h»  sniirtn'  In  the  trial  jiid;;r, 


riTi/j-:.Ns*  Knurr  TO  \i:\vs  (.'o.mm  i'rri;i-:  I'osiTro.x  V,\v\:n  ox  thk  I-'ikst  A.mi;m»mi:.\t 
AM)  Till-:  Kaiu  Ap.m imstkatio.v  ok  .liTK-ricK — ri{(n'i;("rio,\  ay  i'(\M'iin:sri.\t. 
^OVUCIS  AM)  I.vroit.MATiDN,  .^Iakuii  12,  VMD 

Tills  position  paper  lias  Ikhmi  prepared  hy  tlu»  Clli/eiis'  Rip:Iit  (o  News  Coni- 
iMitl(»e.  ;i  aou-parnsan.  uoU'\n'ot\t  assoelanoii  orjianl/ed  iiiid(M*  the  laws  ot*  the 
District-,  of  Coluiiihia.  (.'UNO  is  a  iiatioiuil  eitixeiis  eonitnlMet*  dedicat(Ml  (o  iiisur- 
In.u:  (hat  tin.*  piihlie's  ri^iit.  t»i  news  not  ho  vitiated  by  ronuirinir  nowsinen  ttr 
divnljL;(»  con/ideutial  sonn-es  anti  eontidential  iiiforniat  ion.  To  this  en  (I,  ('UNC 
supports  a  1*(mU»";i1  shield  law  wliicli : 

Provides  an  ahsolnte  privil(»>ie  to  aewsiK»rsons,  so  that  they  will  not  he 
snlvjoetetl  to  eonipulsory  process  and  so  that;  tlu»y  will  notihaVe  to  diselose 
LMaitidential  news  source  or  e<»nnde!itial  inforuiation  : 

FiXtonds  nationwide  protection,  which  would  apply  hoth  nt  the  tVderal 
and  .staff*  Jen»I : 

Would  api)ly  e(iually  in  civil  and  crinunal  i)roceodin^^s ;  inv(»?;ti,irative  and 
adjndicatiV(M'i*nceodings  :  execntivo,  le^Mslativi?  :ind  judicial  proce(»'dinK.^  :  and 
would  oxtond  hoth  (o  confidential  sonrc(»s  and  contidential  information:  ami 

Would  ai)ply  to  (li(»  lu-oade.st  apjiropriat-c  dassilicalion  <\i-  piu'sons  en.iraj^ed 
in  the  coUoctiou  or  dissemiualion  of  lunvs,  iucludin^^  not  only  jonrna)is:.s  for 
t!i(i  general  i»ress  hut:  also  reporters  for  minority,  lUssident.' or  umliM'^^round 
press. 

CUXC  l)elievcs  that  the  dti'^Iopnient  of  a  nieani up:f nl  ne.wsunin'>i  privih^tre  is 
essential — }mt  not  as  special  interest  Iof;islal-ion  desii^ned  oidv  to  protect:  report (m-s. 
At  hottoni,  it  is  not  tim  piiDlicaf ion's  interest;  Imt  the  puhlic's,  which  is  at'leetiul. 
As  stated  hy  one  aetiv(»  jonrnalisf: : 

*'Tenn.s-  such  ns  'n?f>ortors'  privile.iro*  and  'newsnnin's  sliield,'  althouKh  tech- 
nically accurate  descriptions  oi:  the  legislation  h(>iu£r  considered,  fail  to  cover  the 
importance  of  snch  legislation  to  the  puhlic.  It  ought  to  he  cnllod  Uhe  pidilicV 
right  to  know*  law." 

lakewise,  one  senatorial  supporter  of  an  altsoluto  privileg<'  has  stated  that: 

"Fov  a  S(K,'icty  to  ho.  truly  fr(»o,  it  must  have  a  pi'oss  that  is  truly  frer*.  'J'ho  /irst; 
amendment;  is  not  a  fifeco  of  si)ccial  interest  legislation  i:r)r  the  news  industries. 
It  is  ratlier,  a  Government  gnnranteo  to  a  free  people,  willuait  wiiieh  they  wonl<l 
not  remain  free  foi'  long.'' 

'I'}  10  se\-ore  tlireaf;  fo  first:  ainondmont  fr(»cdoms  posed  hy  iiidiscrimiiiato  use 
of  news  snhpojMias  has  heon  given  impetus  hy  (lu^  recent:  Supreme  (N)iirt  case  of 
Hnm^hurf;  v.  }fn}icA%  di»cid(Hl  in  June  of  1<>7'J.  In  that  case  the  Court  rejected  the 
y\Yi<t  Ainondmont  claim  newsin(»n  that  they  could  not  ho.  nMjuired  1o  a])i)ear 
h(»f(u-o  fodoral  and  state  grand  jurio^i  to  identify  conlidontial  J^ources  and  to  pro- 
vide? information  received  tu  couUUe.ueo. 

3*rior  to' decision,  jonrualists  had  vi(»\ved  with  the  greatest  (if)nceru  tlu»  pos- 
.«iiii)ity  that  tin*  Supremo  Court  might  reject  their  first  amendment  ph»;i.  The 
most  comprehensive  empirical  analysis  of  the  i.ssne.  cond noted  hy  Z'rofossor 
■^'fncentBfasi  of  the  tJiiivor.sit:y  of  IMicliigan.  found  that  journalists  W(M-e  virtnally 
nnaidiuous  In  their  hrOief  that  nothing  could  have*  a  imn'(>  detrimental  impact  on 
source  rolation.s  than  a  negjitive  decision  in  tin*  B}'ff>u'h}(rf/  case. 

Suhsoquent  events  have  home  out  these  foars.  This  paper  spoils  ont  example 
after  exam])le  of  ahuses  of  press  subi)()ena.s, 

CRXC  feels  that  Congress  must  take  i)ronii>t  action  to  prevent  any  furdior 
erosion  of  first  amendment  values.  Shield  legislation  mnst  ho  ouaclod.  We  have 
cnrofnlly  considcM'od  the  arguments  fen' n  ([ualifiod  privilege.  I1ow(»v(m-.  our  study 
has  led  ns  to  agr(»e  with  the  concln.sion.s  of  an  eminonf  Const itntimial  scholar. 
J/rofessor  Panl  Freund.  that,  "It  is  impossiine  to  write  a  cpialitiod  newsman 


hrhUru*'.  Aii.v  MUiililiriitlnii  <-r('ntrs  Nm^pIihUn  wlUcli  will  <lostn»y  the  prlvHryf." 

CUXt'  rnvMis  \Ur  <-rnitl»>ii  of       nlisuluii'  |n'|vll(';;(\  It  tlir  imtU  rxists  tn  iiVi*- 
trcl         rnt\l\i\ruUit}  rclwljonshijr   ninl  \V(»  lit»llr\'<»  Hull  nu'fi'  ran  Im'  iifi  ({<ini«r 
♦  •r  tli.'it     tluMi  till'  rrrutloii  of  jin  aN.^nliitt'  iM'ivlU'L^'  tn  pi'otrrl  tlint  n»ljit 
Is  \v»'II  n«M<-pU'il  ill  iiiir  l;i\v.  Our  plea  t!iMt  Cuiiirrrss  !'m11(»\v  tin*  wcll-acrrptiMl  p:ilh 
i-r«;j: iiiu  Ml  al'snliitr  iiriviN'ur  is  supp"i*t»'«l       tl:t'  rollnwini:  materials. 

aisd  'sriiM  V 

/.  'ilir  ('^,!f}.^\nn  hi  t -tntsf }  fit  I  iotnil  rrinf'iiih\^,~-'VUv  (l*'l»aH*  "H  sIiiclM  law-  on 
/In*  uaM"?atl  s/'cn?*  l-  '.\'Mps(irra<l  afMl  sharp.  Tliar  is>in'  rank*.  fnMiin'(  (lit-  rafi-s:;- 
n-isis  am!  iair«aMaIiarat  of  fuiuls  as  a  niallri*  i»r  t)u'  \vi(Ir>i  rcin  rcssloa;.! 
t'l-rn.  ('■■►(  h  I  111*  IPais(>  and  Si-nair  ,Indi<-lary  < 'nniaiil h-rs  a  it  r:iua.:ri'<!  i<i  t'ar- 
roadi  i  111.'' lira  riinrN  mi  slu;'l(l  laws,  i'hr  inr»lia,  ni>l  siirpi'isln;;ly,  ii.is  iiiv.'ii  lla* 
( 'onuii^i.-  lonjil  tlrUafr  rxtru^lvr  rovrra'-jr.  .^^(^s(  pi'Ml'r.s.sjMnal  nr\v.,iarn  laivi'  sap- 
P»'*Ir<!  ;\M  al«.-»>lntr  ini vilr::r.  Sc!ii>lars.  Ila'  I'.ar  Assoclatiuii  mJ'  Ihr  ''iiy  uf  Xt'v/ 
Vi.pu  aiiti  various  iawniaK'rrs  liavr  olVt-rrd  a  varit'ly  ol*  lulls  which  wouhl  irrou- 
niy.c  a  ipialiliiMl  privik';ro,  drliaril  in  an  iiitinilr  nanil»rr  nf  ways,  i'ln-  Poparr* 
niriil  oC  .iMstKM*  has  tippijsod  any  Ic.i^islation  at  all  on  the  .mo^imls  shat  Iho 
I  >»'l)artniriit's  intrrnal  .miiiloliars  I'^r  thr  issiiaurr  oi' siiijiiociias  i>y  t'odrral  L^raad 
jurios  pi'iividr  adcfpiatr  protoct iiai.  S<aiir  rouLrrrssnirn  and  a  frw  rolnnudsts 
alsf)  sni»porr  no  h'.trislal ion,  hopitm  that  tlw  hixarrr  spoctaclr  of  a  parado  ol* 
n'purU"*s  chuositi;-'  jail  vathrr  tlian  vi'vraliui^'  Ihrir  sources  will  i-ausr  tl»r  vo\uis 
lu  ovrrtnrn  rn*  sharply  lindt  thr  Iirnn::fninh('(tl(l irrll  drrision.  'i'hr  ol>l)liL^alo 
l*or  this  rnlirr  »h'hal»'  is  thr  wiilrly-Iichl  conrrni  that  tlir  nuMlia.  broadly,  i^ 
nndrr  inrrrasini:  attack.  Forriii;,^  n<'w*sinrn  in  rrvral  thrir  .^nurrr.^.  i(  1.^  frarrd. 
is  only  thr  latrst  I'haplrr  in  a  prrva.-^ivr  a(trini)t  to  rnrh  rontrovrrsial  and 
provocalivr'  ri'jiorl in.!.:. 

Hr«M>^^ruti»iri  ol*  tlio  puhlir'.^  ri^dit  t(t  have  a  full  and  nniniprdrd  Ih)w  of  news — 
wliirh  ronld  hr  stnnmrd  if  arwsuu'n  wrrr  forrrd  (o  ilisrln.^r  rnniid(Witial  sown-rs 
'and  roiiihhadial  iafiirni-afion — rai.^r.^  ftmdanirntal  (-oii.^tit nt.ional  qiirstious: 
fi)  On  thr  tni*:  iiaad.  tlu'rr  i.^  thr  proplr'.^  rijrlit  to  a  frrr.  unhihilrd.  ai?;ci*r.^sivr 
and  pro\'<»r:i: ivr  prrss.  .H'uarantrrd  hy  thr  tir.^t  junrndau'nt :  on  thr  othrr  is 
fh(^  ri^'-Jjt.  arIcnnw*]fa]K<'d  for  crntnrirs.  /d'  Mir  Oorrninioiit  (o  idrnUfy  and  <It»\*rlop 
rvidriicr  hrarin.ir  upon  an  alk\i;rd  violation  of  tlir  (a'iinimd  laws,  witii  thr.  ron- 
lairrrid.  ohlifiation  of  cifizrn.^  to  t(>stify  undrr  ronipulsory  proc(»ss  as  to  farts 
rrlatini:  !(►  allrij^d  crinirs.  (ii)  Siiailaii.v.  first  anuaidiarids  ri.nhts  ndlidr  with 
Ihr  ri.irJds  »»f  :i  (k-frtidatd  in  a  crfruinal  case.  .i,niarant('rd  by  tUv  sixtii  anirnd- 
nirnt.  to  ('()nipuls(M-y  proL-(»ss  to  drvrlop  rvidonrr  to  assist  in  his  drf(Misr.  (iii) 
In  additioa.  tlwa-r  is  inrvitahlr  rontlift  hrtwrcn  thr  first  anirn<hnrr«  a.nd  thr 
.sharplydindtt-'i  rt.udd-s  that:  pni>lic  fiiiuv(?s  now  jKJssrss,  undrr  Snprrnu'  Court 
srandard.s.  to  ■  Wn-  ]\M  (  rrtpdriui:  proof  that  thr  pnhlirafion  had  in  rn*rr1 
aotual  tcnov.-hNl-o  that  thr  alir,L^'d  lihrl  was  fa]sr). 

2.  T'x)  (Utmmon  huir  AYror/.w/^fv/  Xo  .Vr?r.<?a;nr.v  Privilcf/r. — .Mthonfrh  thr  roni- 
ujon  law  drvidoprd  aiid  rreo^'uizrd  a  nuudirr  of  privilojrcs  dosiijud  to  iusurr  that 
ronfidrntial  rrlatiotisliips  would  not  hr  hrrar*U'd.  no  anch  i)rof{'rtion  was  afforded 
to  iH'Wsuuai  and  thrir  sourrrs.  ruyiridiu.ir  iH'ot{'C'tiou  of  urws  sonrros  has  hc(>n 
rridral  to  tht'  traditioius  of  thr  Fnnrtli  Kstatr,  Imt  not.  tho  courts.  In  contrast, 
■cfaivi'rsatinus  brlworu  a  lawytM'  and  his  elicut.  a  d<M*ti)r  ami  Ids  jiatitait.  av  a 
I>rirst  ami  his  i^jrn^tant  luivr  traditionally  h(»rn  protrrird.  Thr  iutr.irrtty  of  thrsr 
I'rlat inus]ni)s  has  lou^^  hrru  d(M'aird  laorr  inip»)rtaut'  tlifiu  any  hriudits-  whicll 
ud?^-ht  a<-crnr  to  thr  Jndif'ia!  ])rofrss  hy  !*a!*cin.i;  tho  lawyer."  tin*  doctor,  or  thr 
liri(»s't-  to  reveal  facts  disci osr<l  to  him  in  th(>  roursr  of  sncli  relatioiishii)s. 

Tldwever.  in  rrcnt  years,  ctairfs  ami  cnniuKaitann's  have  bera  iiKU'easinudy 
lioslilc  to  ibc  reffJirni'iion  of  additional  nrivile.ires  by  the  ciairt^  tlteuiyrlves.  .\;.- 
iM'olesfarr  ^b-roi'udck  stated  two  decades  a::o :  *"I1ir  d(^velopuHMl(■  of  jml^iv-nuule 
lu'ivilej^^os  halted  a  cculury  a.iro.  The  manifest  d(»><tlii)y  of  evidence  law  is  a 
proirressivc  lowrrini;  of  t!u»  bai'riers  to  trntli.''  AlcCormick.  Kviilmcc  §  8r>. 

This  hostility  toward  devrlopnient  of  additional  pi'ivilego  retlects  tho  restrictive 
views  of  I'l-ofossor  AVifinjon*  toward  all  ])rivil(\i:os : 

'•TluM'o  nin^f  hr  lx^  )d  reason,  plainly  siiowu.  for  their  oxislcncc.  In  llie  in/crost 
f»f  deveb->]auir  scientifically  th(>  details  of  the  variou}^  reco.Lfuizod  privilriros, 
jndjres  and  lawyers  are  apt  to  forpcet  this  exceptional  uatnro.  Tho  presumption 
a^Miust  their  extension  is  not  ob.^corved  In  spirit.  Tho  trend  of  the  day  is  to 
expand  fhom  as  if  they  wore  Inr^re  and  fiuida mental  priuci files,  worthy  of  pur- 
suit into  tho  remotest  analo;des.  This  attitude  is  an  unwholesome  oue.  The  in- 
vosti^fation  of  truth  and  the  euforeomont  of  testimonial  duty  demand  the  rostrio- 
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Ion.  iio!  tlHTX)iMiir*|nn.     Hm'so  )»rlvlloirfw  Tiny  -iH.tihl  !«♦  rrn»-'iiizr.!  only  u^llhin 

Dip  P'M  roWiwf  llnilw  nniinMl  by  piiin-liOr.  Kvi'O         Im'VmIhI  thoM*  luuiu 

tu  V  "Vl«lf.  wItUniit  MMv  iMNil  iiiMTs^liy.  till  nli-lmh'        tli"  J.«lnillii<-l!nlp»M  Mf 

l-.iivi'  jstw'.rd  vnr.vliji;  tyiM^s  nC  shlrhl  U\\\s,  vHHcilly  oil  of  wlil.li  |.iM|..,t  ri.\v>- 
nirji's  rt.Jiflilcnilnl  v.Hipr*.  llowMvrr.  mily  ;i  Imii'lfnl  |.n  v,.|.ii>  }i  ..;»•.{  Imii 

:n  .MiiiiWlcnn.-O  inVMriPMUnn  wijW-b  W:iy  ulV'H       lii'*        ^ turn.  I  t»t».riii?;:Jt.-l>. 

r(:.tc  .-rMirt-  liMvr  ••rtfli  tuUffi  ;l  Wvy  vv;\Uh'M  vli.xv  nf  fl.-^r  M  .fir..r>   | -M i-. 

jii;»T|M'fMia'  tln'tit  in  >nr\\  m  \\  :iy  m*^  In  llnri  M»;n  ['f>  ' '  '     i-t       ^       >  "  -V  :-  ii-i.  ^ 

*  *.:!*''r/.'*'  si'ti-fjn  {,  >  n-t.  't.'i  f        /•/•.  .X  >  r';;.'..         //■•  /       ^  i  '  "  ''y^'y 

1     .  .-:};iisMj!  l-iu-  |ti  Ivil.-;-  n-rMurlvr.)  in  .,r  j'  il.  im;  f  ir.«  ;       i**'''  •  ■• 

ni-  rn^*  nT.-v.MV/ii'i:  t'M^  pri\ :         iMily  -r  "^  fiu 

«l'-:iv.s  of  •f.'(P?f"ry  pri»frri  {..fi.  ^itn-i  liy.  m  .'-.'i  I«r  ;Kr.(  . •  \\*>'tU\  :'.'i^^(lu- 
j.  i;c.  in  V-**-^  .liifiy  <J;irl;iinl  >n"''  .M.t'i'*  I*". i.i-    .   j   '         •  'j' 

VoW///' /•'//"■  7' r.'^ fnMibrl.  .  liMVLrijiM  tlf.it  .rn.'in  r  5;i'-T,ii-:.t*  'I  ■  u.  :■ -^m  ... 
;!n  ••n.UN'fl  .-iMir'trJ-.l  "tf<-MVi»r.\  ex.- fjfivr-".  wi  n-  (:i  -  -r  .-l  ?  i-i  '<  .  ^•  ■^•n 
:isU-<I  f^'  Im-i*  -'.nn-t..  Toi  M*  n-riN.Ml  :  (..:•  Dm-  .'ir^i  linir.  .: 

If  f  •  !h^m!  Ii-  nxM.i!  >-ftin-.-.  iirMk!!  !)■..  t^r-  :. inr:M> 'Vil .  »  •■.M 

»-?'»!rrr'J  fuM'        iuimh'  IIk*  <4,?,r.r.  j';.ltc(iuH'«';  fli;*?   flu*  i» «  li^     ''^'^  ^ 

iri\r  pIihT  Hiuir'-  flu*  Cnnxi itiit l««n  tM  ;»  p:i f;niin:iiit  iMrl.'i.- jii.'-:  in  :l.^^^^M■ 
;nl^:li  ni-M  Ml  inii  Jii-fHv."  *;nrUnnl  v.  7*'»m'*'.  -J.V.i  1'.  n  |r,.  n-*  ••'!!.  V.''.**'. 
'•rr/. //f  y/v//,  lir.^  r.s.  iMo  t  iir,SK 

Fit  ilsp   llHWtV.  jjuwi'MT.  tin-  |n*Mli}i'in  iHt-;,   nu  ;mi  «-»i;iv.'!.v  :t.  •■.  .u;.  .  n^;"*:)  ^ 
v.In<-1i  hsl  In  n  r:ipiii  ;:n-r<';iM«  in  i!m-  m-<-  "T  sn!. ;r  ;.!ii»»:         I'S-  I'!i5> 
M'W  fl^-vc^njMn.'iit         >»'-fM  ti';n->'»l  l^v  Mm-  Nrw  Vo-i;  »*i!y  1^:^-  A-'-i«i  i;  li-'7r  :  _  ^ 

-A   '.uuntM-f  t'l*  s.fiMl   t*;lrti»l';;  cnnt  li-  lltt-i)         the   r- i  mjI    .hM   -.•.■:uii:u  .\' 

•-'ni'.virii:  icn<!<'n«-y  !•»  iisr  Jttniii;iii.-I  ' :!.*^  :in  fViiirnii  r\    lUUfc  in  in* 
liutjs.  KfM*  nn<>  fl'iini:.  tlHVL'tnrr.'il  jiolitifir)  ;ini)  ••ulu;:-.   ^V'^■cm.*y,^^\W^      AMr  rr 
mil  surU'Jy  Intiiiy  !i:i.^        .innriiuUsts  rrmu  al!  nuMiiji      jUl';!!*;  ii:nrf  ilrii:  <''.t'r 
|u>rin'«'  t't  <liss"nli-ut  irnnips  wirnsr  :n-ti\*iiir<  iWv  t<»  l»r  n\'  \  \n  in\;'>ti- 

L'jnivp  titr<'ririi's.  TUr  iht<s  its«'ir  rrdrt-ts  <»tM-  mh  Ij.; \ 's  rr;i;:i:ii  j;:;jI;om  :  Mn.'iltT- 
Lrrinuid*  nt'NVsjN'iiM  ;nni  i>;u*nsnii  oi'i::ius  iW'Vnh'  lln'MJ'^t'IVx':-  cNii-tivivrlx*  x-^  ^'r\  n\i- 
liiLT  llh'  :u'tivin«'s  dl*  :ili«'initr(l  trnnips,  wliir-li  llif  m!i>s  inriliii  r'»?!-;il:-r:iM»* 
piiMiciM-  \u  <\u'h  .Mctiviii^'-^.  CMH'Mriviitly.  oltiri.-il  (•.•viUiniMn.  Iu:iv;inrr;i(h'  iuhuhr- 
im:  ;iimJ  sci  rtM-y  dissinmlnt iuii  :il  various  Irv.-ls  r.\'  LM)VrnMr.»  nt  :»n  >.r  %viii.-li 
M':nlinttn:iUy  l'i:iv»'  Ium^ii  tlu*  luipct Us  fur  liiucU  JM)nip!<-fil i:il  l!:.'--riM;}t i-n  I'-iii- 
)':is<im|  ti»  j(rn*n;ili''ts -slniw  litti'.*  <'vijli'iicc  m*  n-ccs^iMU. 

"r'nucf  i'Hl;il  <ip\  ('hil»l!H'nts  williin  ihr  nH«'li;i  ]i;i\-<'  :tls«i  Wi\  WnWi-  innro 
.inuvn.iiMs  tt>  fuprt't  iMnvri\i!Ui<»n  %vliirl\  wu'M  h'  <ir  iuN-rivM  !.»  !.i\v  ^-iit'o-.-r-i'- 
t'h'Hl  :iiil!n«riti»'s.  As  <'1»m-1  ?*niri4-  nHMli;i  li;r\*t'  l»rfOin  'Im-  soun'r  nj*  i;n.<J  pt-nplr's 
ififonn.-if \\Uttn\  iiniiHMlinh*.  fU'art-nt  <'Vriils.  Uif  print  fuMinl 
ii!'-n.,-is!iiLr\v  tn  -prrsptM-tiv*'*  shnlu-s  nnd  iiivcsUL'-ariVf  i'<M*»^»*liUi:.  In  {!u-  prt't-r--. 
I'HiU  j»»U!'ii{j|is|s  Iiavc  ndoptrd  ^<iplii-^l iiivr.-Mirat  1  v<*  ti"'lir.i<it:<  -^.  in  !n»l!n-' 
cVh-n^lvc  i:s'*  oT  r-'»nfi)irriM'nI  inrnriiU'i's 

••( "iKJML'cs  »r>  oll'H-iji)  nUitinlcs  Mini  prni'ln-cs  ni  iy  \\:\yi.'  i 'Oinii'nl».  il  1'»  Mif 
iMi-n^as*'*!  Mvr  nC  snUpnriKis  {I'iuiiist  nii'UilicJV  »ir  tljr  pn-s.  I.;?w  r.'srnr.-.  ;:ii'm1  nml 
iM\T.s'/l;r;iM\<*  n,:r<*fM-i('s  have  hfcn  pr(«.Lrrt'<si\Tfy  si raim-rl  in  cHplnir  N\itli  fliy 
iiiav'nii  mlc  nf  tlicir  i'»'spniisll»ilit  irs.  A  .i<>urna]i<l  wln>  1»a.<  can'riiMy  proliiMl 
rial  rnrnniHon  (»v  tlu*  a<-tivilU's  <»(:  militant  raOnals  nu\st  s^'cn;  a  tt-nutliii^x  in- 
vent j^ajf  aid  in  Un.»so  pr^ssnrcd  <W!icij!ls.  ^{(jr»*<»v\M'.  many  .i.'nniati-ts  arc 
(l(«i'p!\-  ctiriiTMcd  nv(M-  wliat  ilicy  iJcrcrivo  to  he  .trmwiiiij  t)f!n-ial  aiirairnnisni 
In  till'  valines  whifli  nndnrlic  Un'  lirst  aunMiOin"»t.  'l'\H>y  sec  in  thn  inr.t'Msrtl 
usv  of  >inbpriona>:  a  fcflinirpio  h;u'Jiss  iho  press,  ami  l(»  ftii.'i>*<-iila(('  its  rfforfs 
at  u  .corfrimx  facts  Miat  nUioialdniii  woiiUl  prefer  to  roiuain  iiiipiiliIiciziMl. 

♦•Ffir  Mk«s(»  roasoMs.  aiiion.ir  otlier.s.  iho  last  few  years  have  witnessed  prrnwiii.u 
an»l  <  >  \trm'ersinl  resort  ifi  snliimcnas  to  ferret  out  reporters*  coatuieiil ial  sonrces 
and  inf(»rtiiati(»ii.** 

Tlriis.  in  increasinir  nninhers.  prnseeiitors  have  tnnied  to  iic-wsnifMi  a.<  th(»  snnn-e 
(»f  information  ami  evidei.oe — so  mnel)  so  thnt  the  press  felt  in  lar^^e  njeas\n*e 
til  at  proseentors  regarded  it  only  Jis  "an  invest  itrative  arm  of  tin-  (h»V(»rmiient." 

Thnr,  Lifr  and  Xcir^tu'Crk  were  snl>poeiied  l>y  fe(hM*a1  jrrnnd  Juries:  the  four 
»o;nor  iiewspniHM's  in  C'hieairn  Nven»  snhj>oen:i(Ml :  Karl  TahlwellV  snl»p»>ena  was 
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I.Mun!  MimilftHjt'*  iririUion  ln»lttork?i  Wvfv  Uwirvn9>\U^\f  ^Uhjvf^^l  Irt  Mll»ti»»<;«rt. 
Ill  UHiit  aiiil  IJiTllnloiir.  UM\ Mth\^wUnn  ^ptv  iUtm^\  to  lli<*  lUtVf^  twUUitUn,  itUvU 
hHtuvniiufilnin^  i»r  mnli^HlrtU  ilmf  tmil  Wti  n11lr«i1  «i«t  ninl  \m\  Uv\vf\n^t\  \M\AU  \y 
•Jimwii  I  r  r«»iinilri!ll«l  liifunimil'm  wlilcJi  hml  ti«f  l^i-r-ii  iiirtil<*  frtilfllc  hut  firtil 
Ihi  ii  di'iHoinnl  111  llu»n»urM»r>f  hivi«f*tlim<iV(*  tviwfjjt. 

ilinMiiii  *»f  /lr»ifi4>»urv  v.  //ii|/rii,  ^lochlwl  on  4uiu»  ini,  tlir  Hii|»rrtiir  <  jiiirl 
ivftt*Mil  III  riiHi  IIh»  l»tirtfi*<»miii:  ii«<»  «»f  *«iil»|Mn*Hji?<.  Tlirti  ilfvMnn  lnvj«!vnl 

llihf  iic««mrti  will*.  iimliT  t-sirylim  Hriiiii!<irtiicvj«.  \u\i\  n^wu  njijuintiicw*  Mf  nun. 
rtiliMiMnlilv  lit  jMiiint*?*.  r\\\*y  M  n'HH  uinui  ilin  flf^l  ninfiii»iii«Mil  |i*  j.iipw»m 
iMr  n*ru*aJ  !•»  lilwiHfy  lln'lr  ••Miin'»*«:  llio  Hiipntnr  CMUrl  Htirttrly  ivjcclr^l  IlirtI 

<iill1«*lllinll.  ^  -      ....  .Ml 

r^^  fit's^t         Itiviilvifl  Tniil  HrrturUurK.  n  Mrt(t  rfl»nrlf*r  fur  Hip  I*i»uIkv|1U« 

hnilfilifiii  «if  tlnm  iiMTx  mill  FHItT*.  Tin*  ntllHr  ili^-wrilnnl  In  ili-lnll  nniiiir.. 
lMiru*"<  i»i»!M'rviilli»ii?«  <»f  Iwit  yoiiiitf  inTwm?*  «ynUir5t|r.lu«  lui**!!!*!!  fri»m  lurtrljiiaiui. 
frMiii  wlihh  Wwy  rnrtinl  iiIhhiI  ^'.(Miii  In  ilinv  sm^^Uk  TIm»  nrllrli*  Inrlinliil  n 
|ihi»li»i:ni|ili  j<liMv  lnK  «»iily  llir  IminU  of  one  of  llic  *>iil»J(vl  of  llii*  nrlHo.  Tin*  nrii* 
ell*  ihni  llrniixlmrtf  liml  |»riimljaHl  not  in  n'vv:il  Um»  lili'ulliy  of  Hu»  lui» 

y.»Miiir  ihtmiiin,  Hnui7»lnirtf  wn**  Mil»|»'«Mirt(*tl  lo  n|i|niir  iM'fon*  n  Mnio  urn  ml  Jury  l«i 
ir-Mfy  ftlMiiir  iMf^KlUU*  vl«lnfli»iis  of  Kf*nrurky  Umv  |in*liiMihm  iIh^  niIo  nnil  nv 
of  flrntr,«<. 

linitiJtlHirttN  oiliiT  xiory  nlinni  tirtiir  nM»  In  K»'niin»ky  !iirlnih*«l  nvlinN  «»f  r<in« 
vcrsniloim  wllli  iiml  ol»M«rniHon»<  i*(  ft  nnmUT  of  ilnitf  ii«rfx.  nniiixlmnr  \v«j-  nl»o 
inliiMl  iM'fiirf  iIm'  KrnnkfnM  rminiy  ilrninl  .tnry  io  if*?*llfy  n?*  lo  "nuy  vrdulmil 
ml.  Ilio  iiminilMslim  nf  wlilch  uiis  miniilly  olwrnnl  l»y  |lilni|."  A«aln.  In'  <lo. 
I'lincfl,  l>:if«liiK  111**  n^fitxnl  <in  tlio  IIM  iiinomlimMil  niul  lln*  Kcninrky  MiHil 

7'Ar  Htrnmi  riMr  InviilviMl  l»nnl  l*n|»|»fi^  ii  noWMinnn  for  n  Nrw  Itpilfnnl.  Ma>« 
Miilniscim  |i'li'Vlf*lon  HiJillon,  wlio  wnn  nH?<kniMl  lo  n-jHirl  i»h  »-lvn  dlj^onli-r* 
In  Ni  w  Hi»«lfonl  ilnrlntf  l)io  xMmmor  i»f  1J>7».  In  rr|H»rllntf  on  n  IJInrk  runllit-r 
lu'ws  i»<»nfrrt'nii»,  lu»  wns  nlli»\viil  u>  n'lnnln  Innlili*  llio  Pniilln'r  h(ii<li|nnrlrr'< 
III  i'«»v»»r  nn  nnHrl|ni*'<l  \nA\vi*  nilfl.  Tin*  Court  iiolod  llinl.  "Ah  ji  <*<»nillllnn  of 
onlry.  I'lipiKis  nirnnnl  uoi  lo  i]N(lof*<»  niiynjlnjr  lio  n$t\v  or  )un\n\  UtM*^  Un*  ylon- 
oxivjil  un  nntUI|«hil  jNilli'o  niM  u'hirli  Nin  IiIh  mvii/  \nif*  fnn*  lo  t»lnito* 

urniili  iind  rrporr  ns  In*  wlslu^l/*  I'nppnH  rmmlncd  In  llu*  Hl*in*  for  nlioni  llin*o 
lionrs:  howcwr.  llu'ri'  wns  no  |m»II(v  mhl  ninl  |H'llllf»niT  w  mli*  no  nlory  nml  did 
mt  <»(l«'r\vlso  nMi»nl  wlial  IntpiMMUHl  In  llu«  8lor<»  wldlo  lie  \vn»  tlioro.  A  j*lato 
«nind  Jnry  Invosllpilhitf  llio  Now  llislfoni  tllsonlors  HuliKHpii-nlly  >«nli|io<«iiai'd 
l'ap|i:is.  who  rrfnsi*il  in  nns\v»'r  nn  llrsi  nnoMidtnonl  tfroitmls  nny  f|nc^H(»ti«< 
alHiui  what  had  laki'n  |»hu*o  Insldi*  lln*  liondipmrlory. 

rttr  thirtt  rttMt*  Involved  \'U\r\  (*ald\volK  n  rf'|Mirl««r  fi»r  llu'  .Vr»r  V/<rA-  TIiium 
who  invisiknird  and  roiKtrlisI  on  tho  ncllvlilos  of  llio  UUwk  1'anlhrrH  In  Oak- 
land nnd  Sun  Fninclsin.  \W  w-ns  snhjXK'iuu^tl  U'foro  ii  fodoni!  unind  Jiir>"  atid 
oi-d«>nM|  lo  )irln*i  wllh  hhn  wAi-ft  mid  InjK*  rocordhiKH  of  Inlorvlrw^  ^Ivrn  liltn  for 
Iinhlicalion  l»y  Hhfk  i*anllirr's  siNikosnu'u  which  (•onci^rniMl  *'l1u*  ninis.  piir* 
pt>sos  and  ai'tlvlty  of  thai  orpndvuillon/'  <*iihhvo|l  n»fnm«d  lo  uwtify  on  llrM 
ani(*inhai-nf  ;rrourid>. 

In  a  ."-1  dci-ision.  Iho  Snprrnii'  Conrl  n'Jn-lod  Iho  n»|niru»r'?<  assertion  IhnI  lln» 
hrst  aiiitMnhuHit  justilh  d  a  tt«sthnonhil  pr!vlU*;ro  for  now}<uuMi. 

f^fthtion  tif  ytr.  Jimfur  Whifv 

Mr.  Justlro  WhUo.  johuMi  hy  Iho  Chlof  .Inxliro  and  .Tiislhrs  lUackinini  and 
ttchioinlst.  cotn-lndod  Mail  th(>  flrsl  ann'ndnu'nt  (hios  not  afTonl  ti  lo^liuionlal 
prh'ih-^o  to  ruMrsnton : 

"Kalr  and  ofTtH-llvo  law  onfon-ohH'iit  alnuMl  at  provldhnr  swurlty  for  iho  per- 
son nn<l  pfo|HM'ty  of  Hie  Individual  Is  a  fnndaairntal  fnnoHon  of  ^overanionl. 
and  tho  ^rnind  Jnry  plays  tux  InifKirtant  oimstltntlonaDy  niandatiH)  redo  hi  this 
prcK-oss.  On  llu«  n»<'onls  now  lH»foro  us.  wo  jK'n-olvo  no  hasls  for  hohUiu;  I  ha  I 
tho  pnhlle  intorost  hi  law  onforf'Oinont  and  in  (*nsnrlii}r  ofTi^f-tivo  tfrainl  Jury 
]»ro('(*(*(Hn^'s.  hut  niicorlain.  hiir<h'n  on  nows  ;;alhoriims  whirli  is  said  to  rosiiH 
from  Ins{s(iuj:  that  ropoiiors.  HUo  oihor  olH'A4«ns.  n»siNiiul  lo  rolovnnt  <iiiosllous 
pat  to  tltoai  in  llio  o(Mirso  of  n  valid  urnud  Jnry  invo^^tipttlon  or  oriiaiiial  trial.** 

Jnstico  White's  opinion  Kave  the  UtwU  of  tlie  hand  lo  1tran/.l»nf);.  "wiio  refu*^ed 
lo  auswiT  ipn»sli<»ns  that  din'<'tly  relatod  (o  crlndiuil  i'ouil\u  t  wlileh  lie  had 
observed  and  wrilt<*n  al>ent".  As  for  his  ease,  tin*  (Nntrt  coneludeO  Hud. 


•  UV  I'iiimol  !*<«Hmi?»l.v  iMilrrinln  llio  iioiinn  tluH  i1m«  Ht>«l  inni'iHlnu'iit  pmln'ls 
ii  tii«\v.«iimtrj<  ii|tn*(*ttirtit  III  mimMl  tin*  iTlmlmil  rtUMltirt  of  ilip  snttn'r.  or  rvldruci* 
iUt*t^*itt  uii  iUo  tlfi^fO'  Hiflf  it  U  li(*th*r  U*  wHio  ittMittt  crlitH*  than  U\  ilo  .sniit(*< 
ttiltitf  ntMHtt  It/* 

Tlio  TiMirl  wni<  limn*  trniiMtHl  wlirrp  tin*  cnhthlcutlitl  wMircr  wns  not.  ^»)^.s^•r^  <l 
hi  isititltial  miulttii,  tittt  mnrrly  hnti  iiifurtiMitlfiii  Mimp'stltitc  Ulo^nil  roiulttct  hv 
••ilior**.  T\u*  riiiiii  finiinl.  lio\vi«vnr.  tluit  tin*  *'pvlilriMV  fiiilod  lo  ilomnustnitc  tluit 
llifti*  wiittlil  \h*  n  ixlutthlrntit  itiii^tHiiiiiii  nf  tlir  ll««\v  nf  news  |i>  the  ptililic  if 
ttiU  c*:iitt1  n*titnnii<«  tho  pHtir  iiitiitnuii  litw  .  « .  KstiiiintOM  of  \\\\*  liiiilliltin^ 
i«f  <«<ii*h  *iiit»|NH*itiinf«  (111  tlu*  \vllHh;;ticsM  of  inforiinitits  In  luakc  (lisclnsiirr  tt)  iirws* 
iiMMi  <m»  wMrl)-  iliviTtfiMil  mill  in  II  KH'nl  oxIiMii.  ?t|MH'iilatlvo.** 

KiirllH*riii»>n%  fvi»ii  If  \\u*tx*  amy  Im'  snnii'  iiopitivo  liui»:icl  aiwia  Iho  Mow  nf 
tii*\v««  tu  tlir*  )MtMi(%  till*  roiirt  miii'liiili^d  tliat  tlio  tli*st  aiiioiiiliiioiit  iatiM'«»sts 
hiii^t  it\\v  way  fn  \Uv  p»viTtini(*iitnl  liiti*n*}<l  In  ciilh^ctin^^  liifoniinllnii  on  crlialnal 
iii'ilvHli»j«. 

In  aiuily.HU.  iln»  l't»nrl  iii»l  irlvr  jirliirity  in  an  iuli'n»sl  (iuit  ritN(!  U*t*\s 
N  ivtilral --tiatt  ilio  finv*?*  niii.'«l  1m«  frro  t"  fcrnM  nut  and  iinliKcl/.i'  ciiai.iinl  at' 
ilvllli-**  niid  III  roMinuMil— a?*  I'rll (rally  as  nrn'ssary — npna  IIh»  n'HiMai.M'.  (»r  (In' 
faltfiro.  iif  |»nl»l|c  aailioHllrM  In  (•lliiilnalr  vticli  oHtiiliial  arllvltirs.  Tliis  Inlcn'st 
(h.  Iff  H«ut>i'.  iMirlicularly  rrlll<al  wlirro  tlic  alli^^rd  crinilnnl  activity  is  nillcinl 
ii»rritt>tliin, 

Ntiialily,  llip  iViiirl  cnnxlilnnHl  at  sniin*  Icii^Di  the  n-portcrs'  assiM-tioii  tliat  a 
(^*tttftthni*tl  prlvllr^i'  \va?*  all  thai  was  ri'itninil  iindcr  llic  IIinI  amciidawnt.  'I'lu* 
ri'|M»rli»n4  laid  iina»<l  thai  llio  (tovrriina'iil  1m'  rct^nin-d  to  aici't  tlii'ci'  tests  lirfoic 
i'nni|N'llhn;  dIscliMnn*  ofi'iairidonMal  soiirn's  nf  ini'oriaadon  : 

ih  Thai  Ihi-n*  Is  iirnlmldo  nww*  lo  lu-lii'Vc  lhal  thr  n'poitci'  possesses  lnl't»r- 
inalliin  ndrvaiil  In  a  sinTiflr  vlohitlnii  <»f  law  : 

ill)  Thai  Ihi*  iiifnrniatlnti  soit^lii  niiiiiol  W  olrtnlncd  l»y  altcrtiativo  means  i»r 
Maiini'N  iiilirr  lliati  lla*  n'porlcr :  aad. 

Mill  'Hial  llicro  Is  n  rnniiH-lHii^'  and  nvcrridin^'  :rnv»'riinn'iiliil  intcivst  in  Ha* 
Infnraalloii. 

The  Tdiirl  divlitUHl.  as  a  nnillcr  of  rnnslltntimial  intci'pirtatinn.  to  nrdcr 
tlio  Jiiilh  hiry  In  adiiilnlsh-r  snrh  ii  cH)aditinnal  pilvllofcc  willuHit  any  ^nidanro 
fmai  t'nimn-ss.  Thn  Court  iioIcmI  ihal  the  idciilllieatina  nf  tluisc  nowsnicn  who 
Won*  lii'iii'llclarlrs  of  llu«  prlvili-p'  wmild  prcs(»iit  "practiral  and  oniaivtual  dilli- 
ciililrs  of  a  hijsli  order.*'  .Moirnvrr.  thn  facliial  dolcnniiiatlnns  tliat  tin*  i  Minostcd 
Inrornntlloii  cniild  not  Ih»  piliicrl  from  other  ynnrces  wonld  end>n>il  tlie  (roarts 
111  Inlriejite  faelunl  and  h-pral  deternilnaMons.  Hnt  most  important.  In  adiMinis- 
terliitf  the  lliird  siniidard— wlieilier  eafon  emeiit  of  a  parlirular  law  .serwd  a 
••lonilH'llimr  p>vernnioiital  Interest'* — Jiislhv  White  eoncln^iod  that.  "coi.:t.s 
wnnhl  he  lni».\Jrlmhly  lnvolve<l  In  dlstin^'ulshln^r  l>elween  t)ie  valne  of  enfinei;);; 
dlffrrent  rrinilnal  hiws.  \\y  reimiriii^' ti^stlinony  from  a  ivporteriii  inveslijrntioi.s 
Involvhn;  M»iiie  erlnies  hnl  iir^  nihers.  (ennrtsl  wonld  l»e  maUiiijr  :i  vnlae  judjx 
liiMiit  winch  n  le;;isiatiire  had  declined  to  laake.  si  ace  in  each  ease  tin*  ciiininul 
law  lnvnh'i»<l  wnnhl  n'pn»senl  a  ooasiden**!  le^rislallve  Jnd^raHMit.  not  conslitn- 
linnally  snspeet.  of  what  eondiiet  Is  lialde  to  eiiminnl  piosccniion.** 

Sl;:nillcnnlly.  .Insik'e  Whites  opinion  Invited  Coii^'ress  to  enact  appronriate 
.shield  le;;lslati(ai.  CoiiKress  cnnhl  make  those  very  elinlee.s  which  tlie  Conrt  .<«ald. 
as  a  inall*r  of  roM.wlUutlonal  adinlni.slralion,  if  wa.s  nnalde  to  innke: 

'*r(in;,'ress  has  freedom  lo  detiTinine  wli(»Mier  a  slaliitory  aewsmon's  )>rivile;re 
Is  necessary  and  deslrahle  and  lo  fasldoii  .siaiidanls  and  rnles  as  narrow  or 
hoanl  as  deemed  neee.ss:iry  lo  address  tla»  evil  diseeriu'd  and.  equally  iaiportnut. 
lo  re-fas)iion  Diose  riile.s  ns  exjKM'ience  fmni  lime  to  time  niiiy  <1iotate." 

CUXO  believes,  of  eour.<e.  tliat  Coii^cn'ss  slionld  niost  prompHy  accept  limt 
invilnlinn  |o  etiaet  an  alisolnte  prlvilejce  law. 

In  pas.sinfT.  Jn.stlcc  White's  opinieai  niised  the  lla^  of  federalism,  findiiij: 
"laeril  in  lenvln^'  stale  le^rislalnn's  free,  witliin  first  amendment  limits,  to 
fashion  their  own  slaiidsirds  In  lijrlit  of  tlu^  ccmditions  and  )>rol»U'ins  with  lesiM'ct 
to  I  he  relaUons  hetween  law  enforceatotit  oilicials  an<l  press  in  tlieir  own  area." 

(*0))rurrl))f/  0/)f/ifoa  of  .Ur.  ffttatlrr  Pnirrll 

la  a  f'one11rrln^r  opiidnii.  Mr.  .Tiislict*  Towell  liohls  oaf  the  Iiope  that,  in  otlier 
cironinstaiice.w.  the  ('ourt  ini^dit  reeojrnizf^  a  limited  jonrnalist'.s  l^rivile^re  l>nsed 
npmi  the  lirst  ametidnn'nt : 

"Indeed,  if  Ihe  newsman  is  called  upon  to  .i?iv<'  infnrniatioa  l)eariapr  only  a 
remote  and  tenuous  rohitionsldp  to  <Iu»  snl>jert  of  tlie  iavestijratioa.  or  if  lie  hu<i 
some  oilier  reason  to  helleve  that  his  testimony  implicates  confidential  sonico 


()!I4 


r(>liitlon>]ll|is  wl|]ii)t)t  II  )rpitlniilt(*  IummI  nf  hiw  i>hr()rrrnh<|il.  lir  will  htxsv  nrrr«i« 
U)       rmivl  n)\  n  iu(»tli>n  \o  t)un«ih  tuid  mi  nnnnnnintv  nmtrrtiw  \)Y\Wv  \ui\y  W 

<ij"  /{  nntiH  i'  \ii\Uitivv  lictwiM'ii  rrrr<|Min  IT  Ww  jM'»*sf<  tilMl  nlitli2;il ion  nil 
cltlXiMis  to  ^lv(>  r(*!i>vaiil  IrsthiMMiy  willi  l'<v«|i(Tt  tt»  n  hniriMl  ciMhIiii  L  ...  lit  .«iiii>ri. 

(MHirls  will  In*  nv}|l!a!»lc  In  H\»\v?*tut*U  ^JM«U*t'  rlmUii nm-i  ^  \s1i«m  »'  !i>ui1iniat^< 
liivt  MiiMMnimnit  jiilfrc^ls  rt"Hilrr  prnhM'liM!!." 

TlinM'  illr  .i'ni iiit,^  Jiislirt's,  ,hi.'lliM»s  Sirv.jirt.  nnniufM  ;iii<l  M  n*>!i  ,tl  um.iM 
Iiavf  .'iiliiptrd  I Im' romlit Iniijil  j»rl viic:;*'  ;i;Mp.»>»  <|  ))y  rt-j  »»rh'i.s  Ju^'iir  >'i«'\\]'it 
u'l'olc  rh;il  nil'  nt'ijiiiily  {Irfisjun  iirl  mmIv  \\\]\  "\i,\\k[\,  t  i*.  rn:ii::ii;M  *u  tin*  )Hr*«. 
(■unsji(\iiiniiMl!.v  io<l  t'uiHMinu  .  .  .  Iml        Nviil  hi  tlt»-         .  uii  h!UiM  r  »n.»'V 

lli.'in  l>r[)>  IIm>  ndtiiitiisl  inllnii  ni'  .|iislir(>." 

/;/.sv.i  iii'in*/  (iiiintu)t  (tf  Ml'.  >hfyiirt'  Jihtnjtin 

.fusl  ii'v  I  MMtiiln,- .  {ili.lir.  lor  ;mi  nlr':«»liilc  It'  iv  il'  Vf. 

'I'Imis.  r«nir  jt'.-Iii-rs  nvr  vUwvXy  n|i|H»-r(}  In  ;iit>  I  ji-nl  m;»  «;j  fiji-  -ii'  » 

;}2)}c)l<lnn*l»l  :  :it  niosl.  live  ji;  U't---  sli;';  rjl  <'!!:tt'  •■•ll  of  ji'Ml".*;  '4  »»f'ki'i 

I  lie  il'Lo-'tll'T-  ill  the  /> /  ^//.' C'./'/v/ (•,!.• 

//♦Ut'  /(I'M?  I'nrfintltirlit  .\ntirmf/lr  At  fhr  stntt  l.'rtl.  T]iv  /^^'•^/,:^^^/7/ iji  risinu 
hM.<  JKldi'd  snh-l}iiili;il  iini'i  tiis  Im  tlic  n<c  ;  nt  imh'1i.'>  ;i::  jIji--:  ;j.  v-'^I'm  m.  ^'ir- 
1  irUliii'ly  ;ll  \\u-  st;ih'  li'Vrl.  'I'lic  Itt'lmrri. rs'  <  *ii;iilMittt  c  I'rV  l'\'.'rt'-t\\\  i»r  i*r»'  wIm-'i* 
i-.'>ti;;'/riM'ii>i\'i»  s|jiti*lM(Mi(  is  }it(;i(  lit  (1  ;is  AppiMnliv  A.  hns  vr  NmI  ; 

"Wliilc  r\\YYri\\  s\)bi»'M'nn  pn»l»l»M»t  »'rl.:iM:!ti'il  \\\\\\  I'm!  ,u:':nni  ji;v|v»  .tnii 
Willi  si;iic  iriJMnI  jni  ii'.^.  iln'  iMfccf  ij^m  is  sitn  ^nliiiir.  .fn.srplt  \\*»  i!«  r  t^f  .l/ri/i/.'"'> 

Ixd'oic  :i  sf;Ur  Ir.t.MsIativ*o  inv*'sfi,t:;nlM.Lr  f'MriiMil M'f.  li<Mii  .Iriii^tdM.  Sjfwnrl  WIMc 
ami  Miss  (5«'i»i«  ('iumii»uli:u\>       tlio  .U»/M'.M'/;rr  Srufint  !         AP.Hm^  I 
Colnmhift  Jonnmii't^Di  ftcritir,  .  .  .  wcr*'  iiskcil  to  (li>;f!(is;(»  (M»i]llt]t*titi:il  <niir»'»  «; 
fl?n  jnu*  civil  lic'trinxs  hi*l\n'r  Moviil  ilisirld  fviiirls.  William  I-*;ii  r  lol-lcd  a  n^WA- 
iry  j!ul.iri»*s  iKM's»»iial  iiiv  (  sU^ratlMU  vin);*!  i.iii-  i.r  his  .U't-  ttn  irlal  piiMiri;.. 

'rhn»c  SL  Ktiiiis  ri'piulcrs  appcjinMl  before  iljt*  S/aft*  r/iiiifiilfrer  whfcli 

npii^'urs  to  lie  S(im<»  kind  i  \rv\U\\'o  t")!iiniil|(M*  auJjmii/iMl  !»y  >!at»'  Ii*;;i'latnir  tu 
hivps:t^Mt(>  stale  ,iu(lui»s.  nill  Iliniu»  of  tlic  .hu*U  AinJcrsMii  j-Mluinii  ami  Di'iMiy 
W'ulsh  of  /.//f  i(»sisi(Ml  Ulicl  case  suIi{mumi:is.*' 

.M«)nM)\fr.  tlic  acecIcraMfiy  fri'iuJ  Is  fd'tised  at  the  >!aie  As  tin*  IJep  >rfiT>* 

('Dniinitfjc  stated, 

"U'  statisjie.-  \Yer»'  the  nidy  indleatUni.  Ilieii  ihr  um\U\  w'aM  all  airree  tliat 
T'oai^MCSH  slnudd  efi\"ei*  stal"  pr*>r(VM!ii!vs  lM-<\*r»se  lla»  sJ)J*pi*e/ia  {uniiU'in  is  lain  ti 
iriere  sen*. mis  now  in  tlu*  states  and  <'niinlies  lliaii  i!i  t'j'deial  Juri<tlirtin!i  .  .  .  'I'll;* 
ee'ebrated  r'as<'s  today  are  niMjJily  slate  e;i  :  W'VI'tnu  Ffur.  f^rh/'  l'r**f'}* .  Ihn  rn 
Thoyfin},  [Utvi'l  f/if}hh)}tn},  ./"^aex  Miivhr^l.  »/oNe;)f»  \Vriln\  ./'»>e;i/,  l*"hi''ttt;ftni." 

\t  tlie  fcfjeial  le^e).  Ia)\rover.  tlie  wVe  'd*  suhpociias  in  <oMiMw-{iiin  wflli  '^raiid 
juries  in-neefdiniis  rif  least,  lias  somewhat  ahaieii.  Im  Aii:;in|  o|'  ll»7n.  the  Pepar'- 
UM'Wt  rd*  .)usli({*  pi!>>lis>ied  t^Mijleliiies  for  snhpr(Mi:is  tn  the  w  -'  medi:!  :  they  are 
se(^  forth  in  Appe!\<lix  1*  \vhleh  is  the  stat(Miient  <»f  the  Assistaiit  Attorney  fJ<'iier:jl 
for  the  1  Vpaitment  nl'  .Tii-liee.  In  these  j:ni«leline<.  the  .lu<tir»,i  IK'parime!d 
aeknovvhMi»:od  |!»at  "it  (hH»s  net  »M)n<ldoi*  Hie  press  'an  Invest i;rativ'e  arm  af  the 
;rf)vernini»iit/ *'  Tlw'  l)epartni<»nt  nnw  r(vpiir(»s  lluU  .'ill  r(»asoiiahl(»  atteiapls  must 
h«»  made  t<«  ;Uti*mpt  tn  seeiire  in  formation  rj'<»m  nnn-l)i*<*s's  sMiures  lu'fdiv 
sidi'rin?:  Hie  ns(>  of  a  pr<*ss  siihpnena.  l'^iirth(»rmore.  th(»  Department  has  stat(M| 
it:  will,  as  a  preliminary  matter.  nlKMiiiit"  to  r(»s«ilv(»  the  issu(»  lhri»n«rh  ne'rollatiiai 
in  (»v<»ry  eas(>  where  it  enn<*lndos  that  a  pvoss  snhpniMia  Is  jnstitled.  In  nuy  even!, 
the  sulipoena  eami'»t  h(»  u'^ed  for  a  lishinjx  (»xpedHinn ;  "(ho  Pepnrhnent  do(»s  not 
a!»pr<jve  »d*  ntiMj'.injr  the  press  as  a  sprin;rhoa rd  for  invest i^'atlon."  Kinnlly.  any 
Jnstife  irrand  jury  siit»i)oona  must  he  personally  antlw»rf7(»d  liy  the  AttJirney  (Jen- 
er:d  !i>ul  the  terms  must  he  i-arefidly  limited:  it  '•should,  wlierover  possiid(».  lio 
♦linw  ted  at  naUerial  infonuMtion  rejxaidiiif:  u  limited  subject  matter,  should  ejiv(M- 
a  reastinahly  linut(»d  sul»jeet  mntter.  slioiihl  eover  a  ronsonahly  linilttMl  iierind  of 
time,  and  should  avjjid  rerpdrinjj  production  of  a  lnrj:(»  Vfiliiiiie  of  iin]nihljsjn'<l 
material." 

Tn  th(»  two  years  /ift(»r  thes'(»  standards  were  piihlislnvl.  the  Attnru(w  Oem»ritl 
authorised  seven  suhpooiias  in  conno(.'tion  with  federal  ^rnnd  jury  invest i^^a* 


tU^U*,  |l«»Uo\|.r  ft  ^If  uM  Ui'  ttiifi  I  It)  II  \Ur  UMlilrllfM-.*  'In  nof  n|'li\v  in  fnli  nit 

»Mi  (w^ttirf  ii)Miti  tlu«  iMitliiiMit  ul  iIm'  ?»tiil$«  ti'Vvt.  Kuft livriiMtv*',  tl>f  miiilflliu*^  nn« 

Uvt^uu'Ht  III'  III*'  |.r.  *«i  )tf  iJll'^Mir.v  o^MT/iK        «iit.n-<-.ir  U'tiiM  nt  Jin.v 

7  A/  M»  ri./'« ./  "Mf,i  '  tthfih  t  "  i:ftft't  hf  With  \iin  uii  f  >*  uf  t*n  *•<  SnUff.t  j'tfM,  ■ 
*I"I  •  *    i      nif  4  "Mr/  If  lU*'  llt  'tt,  .     7    4  lltil.  I!ji-Ii»  *».|'nMt';,|,\..* 

llirlr  M>«il»  i-*«  {Mi  l  I  ftfiifh'llU  il  ili^iirninllfilL  Hih*  r.iil.  t«'»U.-\»«r,  \t  U't        .|i-.:i  JJ> 

tu*  il      J'V   ••••W'tirn  ri  »;  r  ii»}it':.h'ii!|;il  ;jr<»  ilr.Vili«i  jifiij  Hii' 

virin  ii!y  tUMtiiiN'Mi i  (tft.*!  )>tl"ii  ff  iKi*  U^th-  J.y  -tci.'tt  iU\{{  j-r*-^*  *u;.|i-M'h;is 
•  •I        1"  llirii'  f';,.iM  ,  tn  j.^tiif  if.  i-.i.v  iu  lln  ii'  iliVr».li^,iljvr  n  )  oillju*. 

Tf  •  S  ;j  f'  !!!••  r.«i;)|  Im  /?r.  i  ;hif)>f  ii-'i  llt  il  In  IWi.  ••Iihlirv    itiii'  rtMli»  Hm*  Xmi'i 

♦  ,»'^         I  nluM-^Uy  I  ;nv         irv  ;tU#|  (i  ^^•^•.«|^^|  |»v  l*r.'0*>M»r  l'»l  |*5  »»f  Ml**  rniv»T- 

-i!y  Mf  Ml.  hl-pii. 

i*hi«  lir  I  Mn«ly  h  iii}iii1>it  «»r  ullltils  of  U:illy  ni*\v^)t:ip.<i's  Imv;  iii.jiiy 

•i.ir'f  *  \'«Ti'  lvt^^  li  upt*!^  iiir»»nnM'»Mn  Vi-i  fiv^-il  In  •••»ii!iil**i>n«.  Tiif  ttii*w»M*s  v-n*i»  tl 
^•iu.'illiMitfily.  ;inil  tlif  ('Miirl  MrkiMiwIrfl^ift  Ihiit  Ihi*  *<liiity  <li<l  ii'it  iii«:iMii'i*  tin* 

•  l**:ri  n  II- f.»  I'Mii  niiMl  ltiriirtii;iiit>t  wlilrh  miulii  I  :Hr»vl  l»y  \tV'*<^  f*n»<|' ti  n.is. 

"n>v  ('»»i>rt  iiNi*  v«'j*»»rti'»l  I't       Ihii'ltms  of  l'rnfi***«tf»r  P.lnsi's    mly  Vv\\  ^sMulnly 

 Miiiii  hiiir  i'f  Mil*  !»7r»  ti'pMriiTs  <(Mt •^<ll"ll(•(l  vaiil  Ihi'v  rcfln!  utMiti  n'uu!iiV 

MihiMiMHitl  y-nrrM  f,,i-  nr  U'i\^\  ji**;  i,f  Hidr  .*<riirii-s.  flir  (Nmiii  nn(ril  !l»;ii. 
I'f  of  r«'|MinMi*f<.  '^itnly  s\\  nrrc  iiMc  t<t  siiy  wliti  sinm*  ciTiiilniy  ih.ii 

llti'ir  iiriif^'^^ .  itiiril  rtiiK  tiiMihtt:  hsid  hvi'W  uclvi«rst'ly  iifTrrU'd  by  tth*  (lin  nt  of 
Mil  jMM'iwf :  im^Dhvt  II':  u^Tr  muI  i*«*rlnln  \v/i«*fluT  or  nol  iluy  liiiil  Immmi  jMlwrsHy 

Iln\v«»v(»r.  tho  N(\v  York  ('Uy  Unr  Assmlallon  rrformi  lo  oiImt  llndiiiu's  of 
llio  \\U{s\  Snnly;  If  tioinl  Unit  iu'Usiim'h  rriMfrlcd  'iiwr.'iKc  rcliiincc  on  roiill- 
di'iitlnl  MMircvs  fi>r  nhnut  e»u»(|Ujir|t'r  lo  oiu'-llilrd  of  nil  slorlcs,  hut  hoiivlor 
ndhiiirr  oil  (Miidtdt  iitlttl  soiiTiTs  Min<in;:  inorv  cvixTlrDcrd  n>iM>rl<Ms.**  Thr  f/rro{r.^t 
nj*>*  nf  rtppi/fffvfilinl  HuurrcH  htroirctl  m t or ir.n  about  norrnnnonf  oin  vutiofU'^ovvr 
ttor^thlnf  of  the  MfnrirM,  Tlio  iiiodhiin  nmkln«  tho  Krcnicst  iiso  of  coiilldcnlliil 
sonrrcM  w:iH  nowswivUHi^s.  jjlT4»Wi»«  hotweeii  (iiu*-lhlrd  nnd  ouo  liiilf  of  t\w  slorlos. 

TIh»  WnV  Assorlnllon  ^tnlfMl  tlint  HlnsPs  study  found  Joiirimlisfs  virtiinl.'y  niinid 
nioiiM  in  Iholr  ladlof  ihnl  nolhliiff  would  hiwvix  nioriMlolrlMicMlnl  ImiKift  o'w  sonn  i' 
ri»JntJi>nMliJ|>s  thnn  nn  jidwrso  ihK'Isloii  In  tlio  (WircU  cnso.  Tlic  (*ily  \\i\r  Assochi- 
Hon  nlso  mdnl  thnl  tlio  IWjij^I  lliMlin«s  wvro  oi>IUvI(hI  itrior  (o  (h.«  iUauxhunt' 
f*ot(firrff  doolsIoMM.  li  ronrlndod  Hint  ''llip  SnprrniP  Conrrs  division  Ims  dnnhrirss 
in/TCfiml  I  ho  (llfthMdty  tif  ncf|tiIrliiK  nuindonliiil  lnfe»nnntion.  its  n  rosnll  of  the 
ntl(Midnnt  liuhHoUy  nnd  iinprlmnliir  of  I1m»  Courl.  nud  ivimvt*Ms  would  now  pro- 
sinnnhly  l>iM»v(»n  inoro  nopitlvo  iiIkhu  Wiv  linpjcf  />f  snh/m*Mi:is.*'  TUo  iSnr  As>orI.M- 
lion's  prrri'ptivc  sninnmry  i>f  I  ho  shirld  issuo  is  sot  forth  in  Appondix 

Uotont  tostlunni;-  liy  r*'p^»rliMs  Inis  sul>st»nli{it(Ml  tliis  viw.  Tiio  Uoporlors* 
Coiniidttoo  for  Kioodoin  of  rlio  Troys  Uns  sl/ilo*/  that  : 

*'Xou\  sl.v  iDonDis  111  lor.  wo  holiovo  wo  linvo  nn  oviTwIiolndnK  fnchuil  casj*  tls;it 
thoro  Is  mow  timn  ii  spooulailvo  dnnsor-^lhnt  oonsorshlp  is  liovo  today.  Whvn 
nowsninn  h;ivo  in  ftuv  pi*ossnro  Incllos  hy  llio  fh^vornniont.  Unvt  o  pay  if n-  law- 
yj»r^  4ciid  onKUfTo  In  oxtonsivo  lit Ipi lion  and  o\on  ^'o  to  Jail.  wJioa  sonrcos  art*  por- 
snadi'd  to  rolonso  journalisl.-i  from  Un^ir  prounsos  (»f  oontidontialijy.  \v)u'H  Tonrls 
ovado  I  he*  cli^ar  intont  of  >talo  oinindonliality  iaws»  oriisorsliip  is  lioro." 

In  support,  of  Hint  assortlon.  tho  Itopnrlors'  Connitiitoo  prosontoii  a  "Snhpoona 
l.o;^**.  n  iist  of  (;4  iwnt  eonsovsldp  I  add  on  Is.  A  odpy  of  tins  stilti>oona  loir  is 
affaoiioil  as  App(*ndix  I). 

In  addition,  in  a  Xcw  Yorl'  Tion^ft  artiolo  in  T)oooial»or  of  |1I72.  |iri!  Ilnino.  an 
Invosti^^atlvu  ropnrtor-c/»)]oa^'no  of  .Jack  Ainlorson,  oalatoirnj'd  insiaiuo  ai*l(»r  in« 
stanco  of  Ciovorninont  inforinanis  rofusiny:  ti»  continuo  tw  pnwido  i'onlidontial 
inforaiatinn. 

WDilani  Farr.  slaff  wrifor  of  Mio  Los  Ahpchs  Tinin/^,  spont  40  days  in  jaii  latlior 
(Imii  rovonl  n  conlidonthil  s<anvo.  Farr  1ms  tvstitiod  to  tiio  rhiUini?  inipaot  i»f 
pross  .sulipoonas  rnila;;s  fin  aowsinon  : 

*'A  'Jli-yonv  Oovennneiit;  oaiployoo  will  not  risk  Ids  joli  nnd  ids  ponsion  rr»  lot  ns 
know  of  ndsiuaini«oniont  or  corruption  In  his  Doimrtniont  if  wo  oan't  protoot  ijini. 
In  roporllnpr  on  the  Mnlia  and  •)r^'a;iizod  rriintv  the  source  iistially  is  worritMl  al)ont 
sonKeiiiiiff  evi»n  more  vital,  his  lifu  and  liiuh,'* 
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llv.  (iL'Scribod  two  Piilitzt'i*  i)nze-\viiiiiiiig  stories  wliicli  would  Imve  nover  buoii 
IiiililishcMl  without  coiiHdoJithil  sourcus : 

"Two  ol'  the  i'lditzer  Pri/os  rucuntly  won  hy  tlie  Los  Anffclcs  Times  wuro  for 
stones  which  would  in^t  have  been  possible  witliout  keepiiit?  s'Oiu'cos  conlldoii- 
tiiil.  One  of  the  i)rixes  wms  reecivcd  for  u  series  of  articles  wlileh  exposed  uor- 
nipt  prnctiees  in  city  and  county  irovernnient.  The  l>asic  information  was  i)r(>- 
vided  by  respected  businessmen  and  public  oHicials  who  stood  to  lose  liveliliDod 
M  tliey  were  identilied.  *  *  * 

**Tiie  Timcfi  coveraj^e  of  the  Wntts  nets  and  its  aftermath  won  nnother 
rnlitzer.  Assiued  of  anonymity,  teacliers  talked  to  our  reporters  about  the 
school  system,,  policemen  talked  about  their  fellow  policciuen  and  their  own  be- 
havior mider  great  piessnre.  Looters  tidked  fi-ankly  and  ovi^n  judj^es  told  stories 
I  hey  were  afraid  to  have  attributed  to  them.  They  would  all  remain  silent  today, 
I  feel.'' 

WiJIiani  .Tones  is  a  Pulitzer  Prizo  reporter,  for  tJie  Chicago  Trihime,  IIo  ex- 
posed  a  pattern  of  collusion  between  police  and  a  large  private  ambulance  coni- 
|)any  to  restrict  servie*;  in  ghetto  areas.  He  recently  described  the  critical  ro]e 
of  llie  couHdential  source  in  investigative  reporting: 

*M  caujiot  stress  strongly  enough  the  importance  of  confidential  sources  to  in- 
vestigativft  reporters.  AVithout  them  we  would  be  hamstrung  to  the  point  where 
nniny  investigations  would  never  get  ofl:  the  ground.  I  think  it  should  also  be 
stressed  that  the  term  'conlidential  source' jis  it  is  used  in  investigative  ri»- 
portlng  is  not  a  synonym  for  the  kinds  of  characters  portrayed  in  dime  s]iy 
novels. 

•*Jt  lias  been  my  exiierieiiee  that  most  confidential  sources  are  people  who  see 
something  wrong  or  corrupt  in  the  public  or  private  agency  where  they  work 
arid  merely  want  the  problem  corrected.  It  is  usually  their  first  time  ia  deidiug 
witli  such  a  situation  and  they  arrive  at  the  door  of  tiie  investigative  reporter 
only  after  exhausting  every  effort  within  their  own  agency  to  bring  about 
changes.  They  are  people  with  kids  and  mortgages  and  pride  in  the  job  they 
do,  not  plotters  and  spies  seeking  to  topple  governments  or  agencies. 

"Anonymity  is  essential.  It  is  frequently  the!  first  <iuestion*  asked  by  a  poten- 
tial confidential  source  in  tlie  fir.st  telephone  couversation.  Tf  you  can't  guanintee 
it  you  will  probably  never  hear  from  the  source  again.  There  are  a  number  of 
roa.sons  for  this  ajid  fi-om  personal  exiieriOiice  I  could  recite  examples  that 
range  from  murder  threats  to  firing  and  professional  bJacklistiJig.  I  might  add 
that  all  too  often  when  an  agency  is  iiit with  a  .scandal  that  appearss  to  be  the 
result  of  con fideiitial  sources  they  frequently  devote  metre  time  to  trying  to  find 
the  .source  than  correctiug  the  abuse." 

Altliough  til  ere  are  dissenting  views,  (such  as  those  of  columnist  James  J. 
Kilpa trick  and  Clark  MoUenhoff,  Washington  Bureau  Cliief  of  the  Dea  Mohics 
Register,  whose. views  are  attached  as  Appendix  E),  the  virtually  unanimous 
reaction  of  the  press  is  one  of  great  concern.  And  such  concern  is  that,  ultimately, 
the  impact  of  any  limitation  on  newsmen's  freedom  directly  affects  the  public. 
As  Farr  has  stated : 

"What  we  are  talking  about  really  is  a  necessity  for  a  free  flow  of  information 
to  serve  the  public's  right  to  know.  The  tv^rni  'newsmen's  privilege*  conjurs  up  the 
misconception  that, we  want  a  fii}ecial  ftatus  unto  ourselves.  This  is  untrue. 
We  do  not  want  the  legal  right  to  protect  sources  as  a  f^vor  to  any  newsman 
or  all  newsmen.  We  want  such  legislation  to  further  Oie  constructive  processes 
of  the  press,  so  that  the  public  will  be  fully  and  intelligently  informed. 

To  the  public,  the  stakes  are  high.  Axi  the  Reporters  Committee  has  stated: 

"We  ask  you  to  consider  what  kind  of  nation  we  would  be,  for  esaniple,  if 
the  Pentagon  Papers,  the  Bobby  Baker  affair,  the  tlialidoinide  horror,  the  AlyLni 
Massacre,  among  others,  and  hundreds  of  scandals  regarding  state  and  local 
government  still  lay, locked  in  the  mouths  of  citizens,  fearful  tliat  they  would 
lose  tlieir  livelihoods  or  i>erl>aps  even  be  prosecuted  if  their  idijntities  became 
known."  — 

7.  Currejit  Congressional  Consideration  of  Federal  Shield  Legislation,— It  Is 
ill  this  context  that  Congress  is  currently  considering  a  broad  variety  of  shield 
law.s.  Dozens  of  bills  have  been  introduced  in  this  new  session  of  Congress.  A 
House  Judiciary  Subcommittee  has  held  extensive  liearings.  Likewise,  the 
Senate  Constitutional  Bights  Subcommittee  has  heard  from  many  witnesses. 

The  two  bills  which  represent  the  most  current*  matured  considerations  by 
Congress  are  annexed  as  Appendix  F.  One,  introduced  by  Senator  Ervin,  who 
is  Chairman  of  the  Senate  Committee,  provides  for  a  preemptive  qualified 
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pi'ivik'gd  Jivailablo  wlioii  iiiliornmtloii  was  received  \\\ih  an  explleit  oiv  implicit 
muIef.sUnulirjg  of  eon/Uleuee.  A  newsman  iiiust  «I«o  dlselose  tlie  identity  of  a 
person  wlio  eoinmitted  a  erime  lii  his  presence. 

The  second  I'iU  was  Inlrodueed  Uy  Senator  Cranston  and  lias  the  blesslnji'  of 
the  American  Newspaper  I'uhlishers  Association.  Jt  is  an  ubsolnte  privilej^e  hill; 
it  extends  to  conlidential  sonrees,  eonlidential  informal  ion  and  worlc  product. 
It  hrotidly  dclines  tlie  i)ersons  i)r()tected  hy  tlie  i)riviU'ge,  and  it  creates  presnl)- 
p(MMiu  procedures  wlucli  would  miuimixe  the  occasions  when  newsmen  would  be 
forced  to  court  to  defend  their  decisions  not  to  i)  rod  nee  conhdenthil  inforumtion. 

Throughout  the  legislative  discus.sion,  it  has  become  a  nnitter  of  conventional 
wisd(an  lhat  "an  absolute  i)rivilege  t)ill  would  not  i»ass."  However,  media  wit- 
nesses have  become  increasingly  vocal  in  sui)i)ort  of  an  al)soluto  privilege.  Jt  will 
be  r(.»ca11ed  tlnit  in  the  Branzburf;  case,  the  reporters  involved  wore  propo.sing  a 
qualilied  privilege.  However,  recent  Congressional  testimony  has  denion.strated 
that  a  (inalilied  privilege  will  bo  vexing  to  deiine,  and  even  more  di  Hi  cult  to 
adnu'nisR'i*.  Jndoed.  one  eminent  eonsntntional  scholar,  I'rofcy.sor  I'aul  //'I'eund 
of  Harvard  Law  School,  ha.s  concluded  that,  *Mt  is  impossible  to  write  a  (|ualihed 
newsmen's  privilege.  Any  qmilili cation  creates  loopholes  which  will  destroy  the 
privilege." 

The  concerned  Congressional  connnittecs  arc  now  moving  toward  Exccnti\o 
Session  to  consider  whether  to  report  out  shield  legislation.  Their  deliberations 
\\\\\  focus  upon  the  following  issues  : 

{ii)  Js  ihcrc  a  need  for  lefjislation? 

There  has  been  virtually  uimninu)us  support  from  legislators,  reporters,  com- 
mentators and  intcrei^ted  groups  that  some  legislation  is  needed.  From  that  per- 
.spective,  the  only  qiicstion  is  what  kind  of  legislation,  not  whether  legislation. 

The  current  Justice  Department  position,  of  course,  opposes  any  federal  law, 
trusting  in  the  self-discipline  of  the  Attorney  General  in  administering  the 
Department's  guidelines.  (Appendix  B)  Opposition  also  comes  from  two  groups 
with  differing  political  perspectives.  First,  there  is  a  minority  of  congressmen 
that  feels  that  no  legislation  should  be  enacted.  luasuiucli  as  they  accept  the 
view  tiiat  one  cannot  secure  an  absolute  privilege,  theii  tiie  preferable  strategic 
approach  is  for  newsmen  to  continue  to  raise  the  First  Amendment  point  in  an 
attempt  to  secure  either  a  Supreme  Court  limitation  or  reversal  of  the  iiranz- 
hnvp  decision.  In  support  of  that  view,  one  can  identify  a  number  of  deci.sious 
where  the  courts  have  limited  the  extension  of  the  Hranzhnrg  principle,  particu- 
larly in  civil  litigation. 

Others  who  oppose  any  legislation  feel  that  the  very  act  of  Congressional 
definition  of  a  shield  privilege  acknowledges  that  a  later  Congress  can  limit 
this  right.  Commentators,  such  as  Clark  Mollcnliof  and  James  J.  Kilpatrick, 
would  support  no  legislation.  (Appendix  E) . 

On  balance,  CRNC  is  not  content  to  wait  for  tlie  slow  process  of  identifying 
another  case  to  serve  as  a  vehicle  to  vindicate  the  significant  First  Amendment 
rights  involved  liere,  which  would  require  shepherding  that  ca.se  through  the 
long  and  uncertain  appellate  process.  We  think  there  is  a  need  for  Congress  to 
resolve  this  issue  now. 

{!))  Should  the  imvilege  he  ahsolute  or  conditional? 

Apart  from  informed  speculation  as  to  wliat  is  "politically  possible,"  pei-suasive 
evidence  has  been  presented  in  support  of  Professor  Freund's  contention  that  one 
simply  cannot  write  an  effective  qualified  privilege.  This  testimony  has  been 
captured  in  Seiiator  Cranston's  comment: 

''Read  some  of  the  qualitications  that  have  been  proposed,  singly  or  in  coui- 
binatiou  and  consider :  how  umny  potential  informants  will  be  eager  to  talk  to  the 
press  once  they  realize  the  reporter  may  be  compelled  to  testify  if  there  is 
'probable  cause'  to  believe  that  the  information  they  gave  is  is  'clearly  relevant' 
to  a  suspected  crime?  Or  that  the  evidence  is  'unavailable'  or  'not  readily  acces- 
sible elsewhere'V  Or  that  the  information  must  be  exposed  in  open  court  'to 
prevent  a  miscarriage  of  justice'?  Or  in  the  cause  of  'compelling  an  overriding 
national  interest'  or  for  reasons  of  'national  security'?" 

"All  such  qualifications,  though  iut.ende<l  to  protect  the  public,  are  in  fact  self- 
defcathig.  They  would  hurt,  not  help,  the  public.  .  .  .  The  worse  the  crime  we 
want  to  prevent  or  solve — kidnaping,  murder,  political  assa.ssi nation,  espionage — 
the  more  important  it  is  that  Congress  produce  legislation  that  will  encourage  tip- 
sters to  tell  the  press  what  they  know  about  these  crimes.  To  deny  these  sources 
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proUMflinn  niLcninst  disclosuve  will  snrdy  luujin  that.  I'liusi*  sourcos  will  not  risk 
Wwir  ijwks  l),v  Inlking.  And  tlio  Uiformatiou  we  uolhI  thu  most:— t.ip-ofl's  to  kidnnp- 
piiijjf  or  iiuMMliM-  or  imlilical  nssjissiiintion  or  ositioiingi?— is  tliu  vvvy  int*orniji(ifni 
W(?  will  i\o  longer  roc(»ivi»." 

AfUM-  stndy.  incliuliuu'  I  ho  scliokirly  prosLMilnl  ion  oi"  l.*rok»ssor  WUvM  iii  support 
of  n  (pi;})iIio()  prn-ili'.ir('  sot  rmXU  as  Appoiulix  (J.  CUXC  favors  llio  onvjtion  of  nn 
jihsolnto  privihvuv.  11"  tho  nood  oxists  lo  proioct  ihv  ooniidnit inl  roljilionshlp—inul 
vVr  lii'lirvo  rlKM'o  ••jUi  ho  no  dnnhl  of  that — tluMi  tho  (.■roatiou  oT  jui  abstilnlo  i»J-iv- 
ilo/.^o  in  [n-(\[vv\  Ih.jt  rolalioDship  is  wvU  aroi»)ittMl  in  onv  hiw.  TiMVV  Innulroil 
thous.uH]  atloriu-ys  in  ih\y^  cuUMtry  havo  an  uhsohfla  priviioiii'  to  prolcol  Dio  i'«»n' 
lid'/nlial  rolalinnships  i\'  thoir  cliouis :  lliriM.*  innnlral  limusand  iili.\  sicians  i-(M'oivi' 
varv'ni'i  'Io.utoi's  ot  protoi-lion  in  Stalo  and  X-'odoral  oiau'ts:  handr<.Mls.iit:  liumsantls 
ol"  ("loniiynu  n  aro  no!  rocpiirtMl  to  ilivuUvi*  tho  rontont  ot  ronv(»rsal ions  wKiJ  (heir 
iHiuianis, 

.Nil  <'onrt  <'xauiini's  wln»thor  an  altoruoy  rtiijilit  have  ro'vivtMi  ininrnial ion  tnau 
iiiv.  <Mii-uv  thai  wonid  lu;  rolovant  t(,».  or  oviMi  OssrnH;»l  io  dtMa.mstrjd in^;-  tiiat  a 
crijijo  has  )»oon  oonnaittod.  attorncy-olicnt  i)rivih',^,a'  is  not  lavat-lu'd  (m-  (*ir- 
<"\nas«Til>od  hocanso  a  qiK'stion  ot  ■'c-ouipoliini;'  national  inli-rosr"  Ujis  htu'ii  raised. 
CHNr  holiovos  tinit  tlM.»  jirottH-tion  alTordiMl  nowsuion  innUM'  ihi'  i-"irsl  Aiaiaid- 
nuMd  should  hi*  nn  loss  tlnin  that.  uirantiMl  aU■^>rnoy^<. 

('.  .slin((!'.l  a  r(fH{/rc!isi(y}ial  Shield  Lmv  />V)//r  V'o  I-'alcral  outf  S7r//o 

I'rftCCrfUnf/ff/ 

As  a  nuitler  constitutional  authority,  it  secius  clear  that  Con;,Mvss  has  the 
iKiWcr  to  LMiaot  a  shield  law  which  would  he  'proeiaptive" — i.e.,  wcudd  aijply  holli 
at  KiMleral  and  State  level. 

'Sncli  Kederal  authority  would  ho  based  both  ui)0u  the  Coninieree  Chiuse  and 
Seetii)n  5  ol"  the  Fonrteenth  Aniendnient.  AVe  eonenr  in  the  oi)inion  ol:  tlie  New 
Yj)rk  Citv  Bar  Assoeiati»)n  that  "<>,)n;^re.ss  posse.ss<»s  ample  powers  under  tlie 
Coiuineree  Clause  to  ijroteet  jonrnnliyts  from  State  govennneid'  aelivities. whieh 
would  interfere  with  news  .Lfathering  or  dissemiaation."  Institutions  whicli  are 
oiiiL^agcd  in  disseininatiii.i^  in  formation  to  tlie  public  elearly  are  enga^,'ed  in  'Vom- 
morce  nmon.:Lr  tlie  Fed  oral  states'"  and  are  thus  subjeet  to  eongressioual  regulation 
under  the  Commeree  Clause.  Television  lieeusing  i)rovi.sions  and  antitnl.s^  exeuip- 
tioii  ])rovisions  for  newspai)ers  have  been  based  upon  the  Couinierce  iiower. 

Moreover,  Congress  ean  eiiaet  a  preemptive  shield  law  based  uvon  Section  ^) 
of  the  Fourteenth  Anieudnient.  Sueii  power  has  been  confirmed  in  t;he  recent 
Suprenn*  Court  decision  of  Katzeuhach  v.  Moromh  -^84  U.S.  (>41  (11K»0),  where 
Conirress  disphieed  state  laws  in  order  to  guarantee  Kourteonth  Amendment 
rigid s  to  efjual  protection  of  tlie  laws,  in  aji  instance  where  the  Court  itself 
would  not  invalidate  the  stat'e  law  in  question.  First  Amendment  freedoms  have 
long  been  ineori)orated  into  the  Dne  Proee.ss  chiuse  of  the  Fourteenth  Amend- 
in  oiit.  and  under  the  Manjan  principle,  we  i/elieve  it  is  clear  that  Congressional 
authoriry  won  Id  extend  to  a  i)reemi>tive  shield  law. 

Thus,  the  question  of  preeiui>tion  is  not  one  of  power,  hid;  one  of  pnlwy.  While 
CKNC  would  support  an  absolnte  privilege  bill  at.  tlie  State  level,  our  stnmg 
i)referenee  is  for  a  Federal  ])veempt:ive  bill  to  ^jfuarantee  newsmen's  rights. 
reeogub/e  that  the  National  Conference  of  Commissioners  on  Unil'orm  St:ite  Laws 
has  be(Mi  considering  the  possibility  of  developing  n  uniform  qnalihed  privilege 
iJowovei*.  our  experience  with  this  jirocess  Inis  indicated  that  it  simply  is  tof^ 
tortuous*,  too  uncertain,  to  vindicate  i)romiitly  the  public's  right  to  a  full  and 
free  How  of  information.  We  lend  our  vigorous  supiiort:  to  a  preemptive  Federal 
bill. 
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Drpartmknt  of  .TusTicfi. 
Washhiffion,  D.C,  Scptvmhrr  i?.  J970. 

Subject:  Guideliiios  for  Sn])poona.s  to  tlie  News  Modiii. 
7'o  AH  United  Statea  Attorneys, 
Tlie  following  guidelines  for  subpoenas  to  the  news  media  are  quoted  from 
tlie  nddress  "Free  Press  and  Fnir  Trial:  The  SulUHjena  Controversy'*  by  the 
Honornble  John  N.  MiteUell,  Attorney  Gononil  of  tlie  United  tStntes.  before 
the  House  of  Delegates,  American  Bar  Assoelation,  at  St.  Louis,  Missouri, 
on  August  10,  1970. 

Wrr.i.  WU..SON, 
Axftiatnut  Attorney  Crurt'nI. 

Crinnnnl  Dirifiion. 

First :  The  Depnrtment  of  Jiistiee  recopnlzes  that  compulsory  process  in 
some  circumstances  may  have  a  limiting  efl'ect  on  the  exercise  of  First  Amend- 
ment rights.  In  determining  whether  to  request  issuance  of  a  subpoena  to 
the  press,  the  approacJh  in  every  case  must  he  to  weigh  that  limiting  effect 
against  the  public  interest  to  be  served  in  the  fair  administration  of  ju^^tice. 

Second :  The  Department  of  Justice  does  not  consider  the  ]ire.ss  "an  in- 
vestigative arm  of  government.*'  Therefore,  all  roasunabJf*  attf»mpts  should 
be  made  to  obtain  information  from  non-press  sources  before  there  is  any 
consideration  of  subpoenaing  the  press. 

Third:  It  is  the  policy  of  the  Department  to  insist  that  negotiations  witli 
the  i)ress  be  attempted  in  all  cases  in  which  a  subpoena  is  eon  tempi  a  ted. 
The.se  negotiations  should  attempt  to  accommodate  the  interests  of  the  grand 
jury  with  the  interests  of  the  news  media. 

In  these  negotiations,  where  the  nature  of  t]ie  investigation  permits,  the 
g:overument  should  make  clear  what  its  needs  are  in  a  particular  case  as 
well  as  its  willingness  to  respond  to  particular  problems  of  the  news  media. 

Fourth:  If  negotiations  fail,  no  Justice  Department  oflieial  should  request, 
or  inake  any  arrangements  for,  a  subpoena  to  the  press  without  the  express 
authorization  of  the  Attorney  General. 

If  a  subpoena  is  obtained  under  such  circumstances  without  tiiis  authoriza- 
tion, tlie  Department  will — as  a  matter  of  course — move  to  (pi ash  the  subpoenn 
without  prejudice  to  its  rights  subsequently  to  request  the  subpoena  upon 
the  proper  authorization. 

Fifth ;  In  requesting  the  Attorney  GeneraTs  authorization  for  a  subpoena, 
the  following  principles  will  apply: 

A.  There  sliould  be  suflieient  reason  to  i)elieve  that  a  crime  has 
occurred,  from  disclosures  by  non-press  sources.  The  Department  does 
not  approve  of  utilizing  the  press  as  a  spring  board  for  investigations. 

B.  There  should  lie  sufficient  reason  to  believe  that  the  information 
sought  is  essential  to  a  successful  investigation — partienlariy  wiHi  refer- 
ence to  directly  establishing  guilt  or  innocence.  The  subpoena  should  not 
be  used  to  obtain  peripheral,  non-essential  or  speculative  information. 

C.  The  Governnieut  should  have  un.succe.ssfnlly  attempted  to  obtain 
the  information  from  alternative  non-pre.ss  sources. 

D.  Authorization  requests  for  subpoenas  should  normally  be  limited 
to  the  verification  of  published  information  and  to  .such  surrounding  cir- 
cumstances as  relate  to  the  accuracy  of  the  pnhJished  info  mm  t  ion. 

E.  Great  caution  should  be  observed  in  requesting  subpoena  authoriza- 
tion by  the  Attorney  General  for  unpublished  inforination,  or  where  an 
orthodox  First  Amendment  defense  is  raised  or  v/Jiere  a  serious  claim 
of  confidentiality  is  alleged. 

F.  Even  subpoena  authorization  requests  for  publicly  disclosed  in- 
formation should  be  treated  with  care  because,  for  example,  cameramen 
have  recently  been  subjected  to  harassment  on  the  grounds  that  their 
plmtographs  will  become  available  to  the  government. 

G.  In  any  event,  subpoenas  should,  wherever  possible,  be  directed  at 
material  inforination  regarding  a  limited  subject  matter,  .should  cover  a 
reasonably  limited  period  of  time,  and  should  avoid  requiring  production 
of  a  large  volume  of  unpublished  material.  They  should  give  reasonable 
and  timely  notice  of  the  demand  for  documents. 

These  are  general  rules  designed  to  cover  the  great  majority  of  eases.  It 
must  always  be  remembered  that  emergencies  and  other  unusual  situations 
may  develop  where  a  subpoena  request  to  the  Attorney  General  may  be 
submitted  which  docs  not  exactly  conform  to  these  guidelines. 
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THE    ASSOCIATION    OF    TIIK  BAK 

o  I'  'V II  i:  c  I  r  Y  OF  n  ic  ^v     o  k  k 

Journalists'  Privilege  Legislation 

By  Thk  Committkk  on  Fkderal  l.iuwsi.A'noN 

The  concern  of  many  Icj^isIaLors  nboiu  ilic  incrcasini^  use  of  sul)pf>ciias  to 
require  members  of  the  |>rcss  lo  disclose  iuft)niiaLion  gathered  in  journal- 
istic activities  is  reflected  in  a  variety  of  bills  seeking  to  prohibit  or  restrict 
the  compelled  disclosure  by  rej^orlers  of  infoniiation  received  from  confi- 
dential sources. 

After  revieu'injL^  the  constitutional  and  policv'  issues  posed  by  these  lej^is- 
lativc  proposals,  we  have  concluded  that  creation  of  a  journalists*  pri\'ilcge 
by  Federal  legislation  is  authon/.ecl  by  tlie  Constitution,  and  that  enact  men  t 
of  legislation  to  jjrotect  reporters  from  having  to  disclose  confidential  source 
relationships  woidd  advance  the  fundamental  values  inherent  in  freedom  of 
the  ])re.ss  under  the  First  Amendment  without  tuiduly  hampering  the  Icgiti- 
njate  interests  of  law  enforcement.  We  believe  the  (jualified  privilege  to  be 
created  by  such  Federal  legislation  should  be  applicable  against  Stale  as  well 
as  Federal  investigatory  bodies,  that  it  should  be  invoked  only  by  profes- 
sional journalists,  and  that  the  privilege  should  defer  to  certain  carefully 
defuiecl  irivestigaiive  needs  of  special  urgency. 

I.  BACKGROUND  FOR  THE  LEGISLATION 

A  nund>cr  of  social  factors  have  contributed  to  die  recent  aiid  seemingly 
growirig  tendency  to  use  journalists  as  an  evidentiary  source  in  official  in- 
vestigations. For  ouc  thing,  the  general  political  and  cultural  fragmentation 
of  /\merican  society  today  has  led  journalists  from  all  media  to  attend  more 
than  ever  before  to  dissident  groups  wliose  activities  arc  likely  to  be  of 
Interest  to  investigative  agencies.  I'lie  press  itself  reflects  our  society's  frag* 
mentation;  "underground"  newspapers  and  partisan  organs  dc\'otc  them- 
selves extensively  to  reporting  the  activities  of  alienated  groups,  while  die 
mass  media  give  considerable  publicity  to  such  activities.  Concurrently, 
official  corruption,  bureaucratic  infighting,  and  secrecy  and  dissimulation  at 
various  levels  of  govermnent—all  of  which  traditionally  have  been  the  im- 
petus for  nnicJi  confidential  information  being  jjassed  to  jol^^naJists-~show 
little  evitlencc  of  recession. 

Fufict/o/iai  (feveJopnients  witJiin  tJie  media  Jiavc  also  Jed  more  and  more 
journalists  to  collect  information  which  might  be  of  interest  to  law  enforce- 
ment authorities.  As  electronic  media  have  become  tJic  source  of  most  peo- 
ple's information  about  immediate,  clear-cut  events,  die  print  media  have 
turned  increasingly  to  "perspective"  studies  and  investigative  reporting.  In 
die  process,  print  journalists  iiave  adopted  sophisticated  investigative  tedi- 
iiiqucs,  including  extensive  use  of  confidential  informers. 
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Changes  in  official  attitudes  and  practices  may  also  have  contributed  to 
tl>e  increased  use  of  subpoenas  against  members  of  tlie  press.  L;nv  eiiforce- 
niciu  and  investigative  agencies  Iiave  been  progressively  strained  in  coping 
with  the  magnitude  of  their  responsibilities.  A  journalist  who  has  carefully 
probed  oflficial  corruption  or  the  activities  of  militant  radicals  must  seem  a 
tempting  investigative  aid  to  these  pressured  oificials.  Moreover,  many 
journalists  are  deeply  concerned  over  what  tliey  perceive  to  be  growing 
olficial  antagonism  to  the  values  which  underlie  tlie^rirst  Amendment.  They 
see  in  die  increased  use  of  subpoenas  a  technique  to  iiurass  the  jn'ess,  and 
to  emasculate  its  elForts  at  uncovering  facts  diat  otncialdom  would  prefer  to 
remaiji  unpiiblrcized. 

For  these  reasons,  among  others,  the  last  few  years  have  witnessed  growing 
and  controversial  resort  to  subpoenas  to  ferret  out  reporters*  confidential 
sources  and  information.  The  Supreme  Court  took  notice  of  the  importance 
of  die  problem  in  granting  certiorari  in  three  typical  instances  where  news- 
men had  refused  to  divulge  information  received  in  confidence.  The  facts 
of  tlic  diree  cases  illustrate  tlie  utility  of  promises  of  confidentiality  in  in- 
vestigative reporting,  as  well. as  die  interest  of  law  enforcement  oH'icials  in 
being  able  to  penetrate  such  promises. 

Jn  one  case,  a  staff  reporter  for  die  Louisville  CouYier-Jouriial  wrote  two 
stories  describing  activities  he  hnd  witnessed  by  invitation  of  drug  users  and 
sellers  in  and  around  Louisville.  He  was  subpoenaed  to  appear  before  a 
.slate  grand  jury  to  testify  about  possible  violations  of  State  laws  prohibiting 
die  .sale  and  use  of  drugs. 

The  second  case  involved  a  teJe\'ision  newsniaiTfor  a  New  lied  ford, Massa- 
chusetts television  station,  assigned  lo  report  on  civil  disorders  in  New 
Bedford  during  the  summer  of  uj^o.  Sent  to  cover  a  Black  Panther  news 
conference,  he  was  nJJowed  to  remain  inside  the  Panther  headquarters  in 
New  Bedford  to  cover  a  raid  by  die  police  which  the  Pantliers  expected- 
However,  the  Paiidiersliad  required,  as  a  condition  of  eiUry»  diat  die  news- 
man agree  not  to  disclose  anything  he  saw  or  heard  inside  die  ]ieadquarters> 
other  than  the  anticipated  police  raid.  He  stayed  diere  for  about  three 
hours,  but  die  police  did  not  raid,- and  die  newsman  submitted  no  report  on 
what. transpired  in  the  headquarters.  Two  mondis  later,  a  State  grand  jury 
investigating  the  disorders  called  the  newsman  and  asked  what  he  had  seen 
ill  and  around  die  Pantlier  lieadquarters. 

Tlie  best  known  of  the  diree  cases  involved  Earl  Caldwell,  a  black  reporter 
for  the  Ncxo  York  Times  assigned  to  investigate  and  report  on  die  activities 
of  the  Black  Panthers  in  Oakland  and  San  Francisco.  Caldwell  conductetl 
and  taped  several  interviews  with  Black  Panther  leaders,  and  wrote  several 
articles  in  die  Times  about  the  Pandiers*  positions  and  activities.  Caldwell 
was  subpoenaed  to  appe;ir  before  a  Federal  grand  jury  to  testify  "concerning 
the  aims,  purj}oses,  and  activities  of  that  organization". 

Each  of  diese  newsmen  resisted  tiiie  subpoena  on  First  Amendment 
grounds,  but  ilieir  position  was  rejected  by  die  Supreme  Court.  Branzburg 
v.  Hayes,  408  U.S.  6(55,  decided  June  29,  1972  by  a  5-4  vote. 
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'I'lic  iiiajority  of  ilic  closely  divided  Court,  in  an  opinion  aiuliorcd  by 
Mr.  j  U.St  ice  White,  viewed  tlie  conij^elled  testimony  in  these  c:;ises  sinijjly  as 
"incidental  Innxlcning  of  the  press,"  resulting  from  enforeen\unt  of  civil  or 
aiwhiu]  siatuies  of  ge/ieral  a/)/jlicability.  The  niajoriiy  noted  (hat  ciii/cns 
generally  have  an  obligation  to  tell  grand  juries  anything  ihey  know  ;il)()ut 
connnission  of  crimes— ilie  sole  excepiicjn  being  the  I-'ifth  Amendment  right 
of  any  witness  to  refuse  to  testify  aljout  matters  that  might  ()e  self-  incrimi- 
nating. 

The  reporters  sought  a  testinujuia/  S[Jee/ai  [n'ivi}cy;c  oti  the  hn.sis  thai 
otherwise  the  (low  of  in  forma  ticjn  from  news  s(jurces  preferring  to  remain 
confic/ential  would  he  significantly  (h'nn'nished.  'i^he  Court  majority  re- 
sponded that  the  actual  extent  to  \vhicli  rejjorters  needed  to  jnoinise  con- 
fidentiality was  not  clear.  Not  all  news  sourees  insist  on  conlideniialiiy,  Mr. 
Justice  While  pointed  out,  and  most  reptn  ters  are  ncjt  compelled  to  testify 
even  wiien  they  have  received  information  in  conlidence.  Moreover,  the 
opiin'on  speculated,  informants  who  have  insisted  on  conlideniiality  ofien 
liave  a  suljstiintial  interest  in  cli.ssemi nation  of  news  which  woidd  oiuweigli 
any  fear  of  investigation.  Thus,  the  fear  of  substantial  drying  up  of  news 
soinxes  was  doubted.  liiit,  Afr.  Justice  White  arguetl,  even  if  some  constric- 
tion in  the  flow  of  news  should  occur,  the  [)ul)lic  interest  in  investigating 
and  prosecuting  crimes  reported  to  the  pre.ss  should  pvedoniinaie. 

A  substantial  as])cct  of  die  Court's  skejJticism  about  recognizing  a  jour- 
mdists*  privilege  appears  to  have  rested  on  practical  and  theoretical  dillicul- 
ties.  The  re])orters  luged  that  the  government  at  Je;ist  be  rc([uircd  to  meet 
tlnee  tests  before  con\pelling  disclosure  of  confidential  sources  of  infcjrm;i- 
tioir.  (i)  that  there  is  probable  cause  to  believe  that  the  reporter  possesses 
inftn-mation  relevant  to  a  specilic  violation  of  law;  that  tlie  inform;ition 
sought  cannot  be  obtained  by  alternative  means  from  sources  other  than  the 
re[)or(ci';  utul  (y,)  that  there  is  a  com  (jelling  luul  ovcn'i(h"ng  governmental 
intere.st  in  the  inlormation. 

'J  lie  ma  jority  opinion  responded  that  the  third  of  these  tests  would  re- 
(juire  the  comis  to  make  a  purely  legislative  policy  choice.  Government  pre- 
sumably has  a  compelling  interest  in  informatitni  about  the  violatic^n  of  any 
and  all  of  its  criminal  laws;  courts  are  not  in  a  position  to  weigh  the  value 
of  enforcing  dilferent  criminal  laws  so  as  to  choose  which  are  important 
enough  to  justify  investigation  into  a  reporter's  confidciuial  infoiniation. 
Mr.  Justice  White  also  argued  diat  acceptance  of  a  reporters'  privilege  would 
lead  to  uiukie  conftision  in  defining  who  qualified  for  the  privilege— a 
troublesome  problem  in  light  of  the  tradition. d  doctrine  that  die  liberty  of 
the  pre.ss  extends  to  pamphleteers,  lecturers,  and  authors  of  every  kind,  as 
well  as  professional  journalists.  In  addition,  the  majority  stated,  whether 
there  is  j^robablc  cause  to  believe  a  crime  has  been  conniiittcd,  or  whether 
the  reporter  has  useful  information  which  the  grand  jury  cannot  obtain  else- 
where, pose  extremely  difHcuIt  judicial  determinations. 

Mr.  Justice  Powell,  a  member  of  the  majority  of  five,  indicated  in  a  con- 
curring opinion  that  in  different  circumstances  tlie  Court  might  recognize  a 
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limited  journalists'  privilege  based  on  the  First  Amendment.  The  majority 
opinion  of  Mr.  justice  Wliite  had  couchided  with  an  enigmatic  suggestion 
to  tiiat  effect:  "Ofiicial  harassment  of  the  press  undertaken  not  for  purposes 
of  law  enforcement  but  to  disrupt  a  reporter's  relationship  with  hi.s  news 
sources  would  liave  no  jiisti/ication"  (^\oS  U.S.  at  707-708),  The  majority's 
hint  was  jjerhaps  broadened  in  Mr.  Justice  I'owell's  brief  concurring  opin- 
ion, Me  em])hasi/ed  "the  limited  nature"  of  the  Courts  hoiding,  and  stated 
ihat  no  "harassment"  of  newsmen  would  be  tolerated,  Jiut  he  went  beyond 
reference  to  harassment,  judicial  relief  would  be  forthcomifig,  Mr,  Justice 
Powell  suggested,  if  ihe  reporter  "is  called  upon  to  give  inh)rniati()n  bear- 
ing only  a  renu)te  and  tenuous  relationship  to  the  subject  of  the  investiga- 
tion, or  if  lie  has  some  other  reason  to  believe  that  his  testimony  implicates 
confulential  source  relationships  without  a  legitimate  need  of  law  enforce- 
ment" (.|o8  U.S,  at  7tJ,9-7io). 

7'hus,  Mr,  Justice  I'owell  seems  to  recognize  that  a  journalist  has  an  im- 
portant interest  in  protecting  confidential  sources,  hul  for  liim  the  legal  con- 
text is  critical  to  balancing  this  interest  against  society's  vital  interest  in  law 
enforcement.  He  would  demand  a  concrete  record  of  particular  questions 
about  a  specific  confidential  relationship  before  attcnip.  to  reconcile  the 
reporters  First  Amendment  claim  and  society's  interest  in  detection  and 
piosetntion  of  crime.  In  a  footnote,  Mr.  Justice  Powell  points  out  tluit 
Caldwell  asserted  a  privilege  not  even  to  appear  before  the  grand  jury  unless 
the  Government  met  his  three  preconditions.  The  Justice  rejected  tin's 
assertion  that  the  Government's  authority  should  be  thus  tested  at  the 
threshold. 

If  our  reading  of  his  opim'on  is  correct,  Mr.  Justice  Powell  in  a  future  case 
may  join  the  four  dissenters  in  upholding  a  journalist's  claim  that  the -First 
Amendment  jtistifies  a  refusal  to  disclose  confideiuial  information. 

\/hilc  a  closely  divided  Court'thus  rejected  the  newsmen's  general  argu- 
ments that  die  First  Amendment  creates  an  innuunity  against  recjuired  dis- 
closure of  information  received  in  conhdcuce,  die  Court's  judgment  does 
not  in  any  respect  suggest  linutaiions  on  the  power  of  Congress  to  legis- 
late a  journalisis'  privilege,  Intleed,  the  majority  seems  positively  to  invite 
legislative  consideration  of  the  question; 

"At  the  federal  level.  Congress  has  freedom  to  determine  whether 
a  statutory  newsman's  privilege  is  necessary  and  desirable  and  to 
fashion  standards  and  rules  as  iuutow  or  Inroad  as  deemed  necessary 
to  deal  with  the  evil  discerned  and,  equally  important,  to  refasliion 
tliose  rules  as  experience  from  time  to  time  may  dictate"  (^joS  U-S,  at 

70C). 

The  fact  that  Mr.  Justice  Powell's  concurrence  suggests  the  Court  might 
recognize  a  journalists'  privilege  in  a  future  case,  on  its  specific  facts,  does 
not  lessen  the  aj^propriateness  of  legislation  which  Mr.  Justice  White's 
opinion  recognized.  Even  if  future  cases  do  portend  some  judicial  protection 
along  the  lines  suggested  by  Ntr.  Justice  Powell,  the  principles  evolved  would 
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probably  be  highly  particularistic,  designed  to  deal  with  special  sitiiiitioDS. 
No  recognition  of  ii  joiirnali.sts'  privilege  siiincicntly  general  to  make  con- 
fuleiuinlity  reliable  and  predictable  can  be  expected,  in  light  of  the  Com  t's 
position  last  June.  Accordingly,  legislative  consideration  of  the  problem 
would  serve  a  most  useful  function  even  if  we  have  not  heard  the  last  word 
from  the  Supreme  Court. 

Numerous  bills  have  been  introduced,  in  the  last  Congress  and  at  the 
opening  of  the  present  one,  to  create  a  privilege  for  newsmen  to  resist 
ofHeial  compulsion  to  divulge  information  received  in  confidence  in  the 
course  of  journalistic  activities.  The  bills  vary  in  many  respects.  Some  apply 
only  to  Fetleral  proceedings;  odiers  would  create  a  privilege  against  State 
audiority  as  well.  The  nature  of  the  privilege  is  also  diderent  from  l)ill  to 
bill.  Some  grant  an  absolute  privilege  against  compelled  disclosure  in  all 
circunjsta/ices,  others  in  all  except  libel  actions,  and  still  others  h*ft  the 
privilege  in  situations  involving  threats  to  life,  espionage,  foreign  aggression, 
or  pursuant  to  subjective  standards  such  as  "a  compelling  and  overriding 
national  interest  in  the  information".  The  bills  are  diverse  in  the  informa- 
tion to  which  the  various  i)rivileges  attach.  Some  would  make  privileged 
any  information  gathered  in  journalistic  endeavors.  'J'he  more  limited 
approach  of  other  bills  is  to  grant  the  privilege  only  as  to  information 
received  in  confidence,  or  "hearsay  comnuuiications".  Finally,  persons  sub- 
ject to  die  statutory  protection  are  variously  defined.  Some  bills  cover  only 
persons  eniployetl  by  defined  news  media;  others  would  apply  to  anyone 
who  tlisseminates  information  to  the  public  through  any  medium  of  coni- 
nnniication,  inchuling  presumably  authors,  lecturers,  and  perhaps  anyone 
who  hopes  to  be  either. 

In  view  of  the  diversity  of  the  various  sul)Stantive  proposals,  our  analysis 
will  concentrate  on  the  general  questions  of  law  and  policy  rather  than 
analyzing  die  bills  one  l^y  one.  As  noted  earlier,  our  conclusions  are  tiiat 
Federal  legislation  to  create  a  journalists'  privilege  is  constitutionally 
audiori/.etl  antl  would  serve  a  valid  purpose  at  this  time,  that  the  privilege 
.should  be  applicable  against  the  States  as  well  as  the  Federal  Government, 
that  only  professional  journalists  defniable  as  such  by  an  easily  adniiuistered 
test  should  be  covered,  and  that  the  privilege  should  give  way  to  certain 
carefully  tlefined  investigative  needs  of  special  urgency.  Each  of  diese  sepa- 
rate conclusions  is  disputable  and  we  shall  discuss  them  one  by  one.  We 
.shall  fjr.st  discuss  the  c]  nest  ion  of  Congress*  constitutional  power  to  enact 
journalists'  privilege  effective  against  the  States  as  well  as  the  Federal 
Government,  and  then  proceed  to  the  policy  problems  posed  by  what  form 
tlie  privilege  should  take. 

II,  THE  CONSTITUTIONAL  BASIS  FOR  FEDERAL  LEGISLATION 
A.  General  Leghlaixve  Authority 

The  first  constitutional  question  raised  by  the  various  proposals  to  create 
a  journalists*  privilege  concerns  Congress*  basic  authority  to  legislate  in  the 
premises,  a  problem  which  mainly  arises  only  as  to  legislation  which  would 
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rcsirici  ilic  Sijucs.  Crcaiioii  of  a  joiiriialisis*  privilege  applicable  solely  at 
tlic  federal  level  raises  no  problem;  Congress  lias  plenary  power  over 
Federal  iiivcstigiuive  processes,  subject  only  lo  liniiLaiioiis  in  die  Bill  of 
Rights,  ^riie  serious  (piesiion  is  whether  Congress  has  consiiiiuional  power 
lo  enact  a  privilege  which  would  protect  journalists  from  State  investigative 
processes. 

The  rationale  for  a  Jcgislaiivc  privilege  applical)le  to  the  State.s  W(7uld 
i)e  10  protect  the  flow  of  news  to  a  national  audience  against  constrictions 
resulting  from  State  laws  or  State  administrative  actions.  Two  distinct 
so  I  trees  of  Federal  Jegislativc  power  are  available  to  effectuate  .sucii  a  pur- 
pose. The  interest  in  the  free  flow  of  news  through  interstate  media  of 
conmuinications  falls  directly  widiin  Congress'  powers  to  regulate,  ])rotectr 
and  improve  die  channels  of  interstate  commerce.  The  same  interest  in  the 
free  flow  of  news  is  also  one  which  reflects  the  values  of  the  First  Amend- 
ment in  full  and  unrestricted  dissemination  of  news  to  die  public.  We 
believe  Congress  has  authority  under  section  5  of  the  Fourteenth  Amend- 
ment to  enforce  and  protect  the  guarantees  of  the  First  Amendment  ag.iinst 
State  intcrftM'enee. 

i.  *Fhe  Congress  possesses  ample  powers  under  the  Commerce  Clause  to 
protect  journalists  from  State  governmental  activities  which  would  inter- 
fere witli  news  gathering  or  dissemination.  It  is  well  established  in  legisla- 
tive and  judicial  precedents  that  institutions  engaged  in  the  dissemination 
of  in  format  ion  to  the  public  are  engaged  in  "commnce  among  die  .several 
Stales",  and  are  accordingly  subjeci  lo  l)road  Cougressioual  regulaiion  and 
protection  under  Article  1,  section  7  and  the  Necessary  and  Proper  Clause. 
Licensing  of  local  radio  and  television  stations  under  tlie  Communications 
Act  of  is  based  on  the  constitutional  premise  that  all  persons  engaged 
in  public  broadcasting  are  engaged  in  or  affect  interstate  commerced  As  for 
print  media,  die  Newspaper  Preservation  Act  of  lyyo  exempts  certain 
activities  of  loc;d  news[)apcrs  from  Federal  antitrust  regulation,  which  is 
only  applicable  to  activities  in  iiuerstate  connnerce.  in  the  "|)u))JiL*  interest 
of  maintaining  a  newspaper  pre.ss  editorially  and  reportorially  independent 
a  [id  competitive  in  all  parts  of  the  United  States."-  Moreover,  instances  arc 
numerous  where  general  regulatory  statutes  applicable  only  to  activities  in 
or  all'ecting  interstate  coniniercc,  such  as  labor  or  antitru.st  laws,  have  been 
upheld  as  applied  to  newspapers,  maga/.incs,  wire  services,  and  broad- 
casters.'"^ 

In  broader  terms,  if  some  activity  affects  interstate  commerce  as  a  gen- 
erality. Federal  legislative  power  extends  to  all  partifailar  instances  of  it,  and 
regulation  cannot  be  challenged  because  die  commerce  connection  of  the 
isolated  instance  is  dc  minimis  or  even  unproven.  Hiis  rule  surely  applies 
to  news  (lisscniination  as  well  as  to  loan-sharking  or  self-sufficient  farming.* 

The  oljjection  diat  die  Commerce  Clause  should  not  be  utilized  excepl 
for  economic  objectives,  narrowly  conceived,  has  no  constitutional  force. 
Since  the  turn  of  the  century.  Congress  has,  with  judicial  approval,  used 
its  power  to  regulate  interstate  commerce  to  effectuate  broad  notions  of 
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mora  lily,  social  jiisiitc  and  ilic  piihlic  iliicrt'si.  The  Civil  Uij;IU!^  Act  of  m)(*).|, 
oiiiiawiii^  racial  (liscriiiiinaiioii  in  places  of  piihlic  accoiniiiodaiioii,  is  prob- 
ably ilic  bcsi  kiiovvn  rcceiii  iiisiaiicc  of  this  use  of  ilie  coimnerce  power."' 

We  believe  tliere  is  no  serious  (piestioii  but  that  tbe  Coiiinurce  Clause 
ambori/es  Conj;re.ss  lo  create  a  newsmen's  privilcj;e  elFeciive  aj^ainsi  Siaie 
as  uell  as  Ted  era  I  inierferejice. 

2.  l  lie  second  sonrce  ol  Federal  le^islaiive  power  periinent  lo  diis  (jues« 
lion  is  .sec  lion  5  of  ihe  Ion  r  tee  nib  Ainendnieiii.  Tbe  Snprenie  (!onri  bas 
lu-Id,  in  KdUvnhtich  v.  Morgan,  ;^8.j  U.S.  (i.p  (itjOfi),  that  (ionj;re.ss  may  dis- 
place Stale  law.s  in  order  lo  guarantee  Fointeentb  Anieiulnient  rigbis  in  an 
instance  wbere  tbe  Court  won  Id  not  ii.se  If  invalidate  (be  State  law  in  (pies- 
tion.  Wliile  tbe  Federal  legislation  involved  in  Af organ  inipleinented  e(p»al 
[>roieclion  rigbis,  ibere  is  no  basis,  eillier  in  tlieory  or  in  tbe  tangnage  of 
section  3  delining  Congress'  power  to  enforce  tbe  Tonrteentb  Amendment, 
for  denying  Congress  parallel  power  to  enforce  tbe  Dne  Process  Clans.* 
against  tbe  States.  Since  First  Amendment  freedoms  bave  long  been  incor- 
poraied  into  tlie  Due  IVocess  Clanse,  Congre.s,s  [)re.snma))ly  bas  power  under 
Morgan  to  displace  State  laws  wbicb  it  (inds  to  infringe  freedom  of  speecb 
or  of  tbe  press,  even  if  tbose  State  laws  won  Id  hot  be  struck  down  by  tbe 
.Supreme  Conrt  nnder  tbe  First  Ameiubuent. 

How  iinicb  of  tbe  Morgayx  rationale  bas  survived  tbe  Court's  decision  in 
tbe  18-year  old  vote  case,  Oregon  v.  Mitchell,  400  U.S.  112  (»<)/")'  I'ncer- 
lain.  In  ibat  case,  tbe  Court  refused  to  upbold  (Congressional  auiboriiy  to 
enfrancbisc  i8-  to  1 -year-olds  in  contravention  of  State  law,  rejecting  tbe 
tbeory  tbat  Congress  \^•as  tbereby  "enforcing"  tbe  provisions  of  tbe  F(|ual 
Protection  Clause.  However,  tbat  exercise  of  congressional  power  went  far 
alield  frotn  tbe  protection  of  "discrete  and  insular  minorities"  wliicii  is  tbe 
central  tMcIition  of  tlie  l!(jual  l*rotectioM  Clause.  Legislation  to  create  a 
journalists'  privilege,  by  contrast,  surely  lies  near  tbe  beart  of  ilie  values 
protected  by  tbe  First  Amendment.  Factual  doubts  about  tbe  constrictive 
e licet  of  press  subpoenas  on  confidential  sources  led  tbe  Court  to  reject  the 
claim  of  a  constitutional  newsnieirs  privilege.  A  diflercnt  factual  premise 
by  (congress,  resting  on  its  dilferent  investigative  and  intuitive  capabilities, 
should  be  respected  by  the  Court  as  tbe  basis  for  legislative  acceptance  of 
the  privilege. 

We  believe,  accordingly,  tbat  tbe  enforcement  power  of  tbe  Fourteenth 
Amendment  is,  like  the  Commerce  Clause,  a  suitable  source  of  authority  for 
Federal  privilege  legislation  which  displaces  contrary  State  laws.  Of  course, 
any  qualified  Federal  privil',ge  appb'cable  to  tbe  States  need  not,  and  should 
not,  be  fully  preemptive  in  the  strict  sense  of  preventing  tbe  States  from 
according  greater  protection  if  they  wish  to  do  so  by  more  sweeping  Suite 
iaws. 

li.  The  Prol  lems  of  Legislative  Classification 

Tbe  second  set  of  constitutional  questions  about  Congress*  power  to  legis- 
late a  journalists'  privilege  concerns  whether  any  guarantees  of  die  First  and 
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Fifth  Ainctulnicrus  impose  iiiipo.s.sibic  dcfmiiional  rccjuircrncius  which 
would  iiiulcriiiinc  ilie  incviiahlc  classificaiioMs  wliich  Icgislaiioii  would  (haw. 
In  lirattzhttr^f  Mr.  Justice  Wliiic's  o[)inioii  for  i!ic  inajoriiy  rcjccicd  ihc 
argtuiiciii!^  for  a  privilege  in  pari  because  of  wliai  lie  saw  as  poiemiul  difli- 
cuhicK  of  deliiiiiioii  and  applicaiioii: 

*''J')ie  a(ht)}Mi$(r.'i(ioii  of  a  coiisiiiuiioiial  iiewsnian's  privilege  would 
present  praciical  and  conceptual  difliculties  of  a  high  order.  Sooner 
or  later»  it  would  he  necessary  to  define  those  categories  of  newsmen 
who  qualified  for  the  [)rivilege,  a  (piestionahle  procedure  in  light  of 
the  traditional  doctrine  that  liberty  of  the  press  is  tlie  right  of  the 
lonely  pamphleteer  who  uses  carl)on  paper  or  a  nu'nieograph  jusi 
as  uuich  as  of  the  large  uiettopolitan  publisher  who  utili/.es  the  latest 
[)hotocouiposiUon  methods.  .  .  .  The  informative  fMUction  asserted  by 
reprcseniaiives  of  die  organized  press  in  the  present  cases  is  also  per- 
formed by  lecturers,  political  pollsters,  novelists,  academic  re- 
searchers, and  dramatists.  Almost  any  attthor  may  quite  accurately 
assert  that  he  is  contributing  to  the  flow  of  information  to  the  pul)lic, 
that  he  relies  on  confidential  sources  of  information,  and  that  these 
sources  will  be  silenced  if  he  is  forced  to  make  disclosures  before  a 
grand  jury"  (408  U.S.  at  7o;$-o5). 

J)espite  Mr.  Justice  W^hite's  rather  clear  invitation  for  legislation,  soi^iie 
have  conclutled  froiu  his  catalogtie  of  the  dilhctdties  of  limiting  a  jotirnatists' 
privilege  that  the  Stipreme  Cotirt  might  not  be  hospitable  to  legislation, 
whidi  wotdd  necessarily  have  to  draw  some  of  these  lines.  See,  e.^.j  Norman 
t.  Isaacs,  licyorid  the  Caldwell  DecLion,  Colund>ia  Journalism  Review, 
September,  1(^72,  at  ;;o.  We  believe  such  fears  nu'sunderstand  the  Court's 
rationale.  Mr.  Justice  White  was  speaking  of  the  difficulty  of  administering 
**a  constitutional  newsman's  privilege,"  that  is,  one  j)ronuiIgaled  by  the 
judiciary,  under  die  constraints  of  ])rincipled  acljndicaiion.  Tlie  problem 
which  Mr.  Justice  White  saw  in  the  creation  of  a  journalists'  privilege  is 
that  which  constittitional  lawyers  have  termed  the  **tnider*incltisive  classi- 
fication": Will  not  others  than  those  granted  the  privilege  plausibly  claim 
the  appropriateness  of  being  similarly  treated?  Such  an  argument  is  a  pow- 
erftd  oiie  when  (faceted  to  die  cotirts  in  the  application  of  a  constitutional 
mandate;  eqtiality  or,  as  some  have  called  it,  "ncturality"  of  [)rinciple  is 
surely  essential  to  proper  jtidicial  action.  lUn  such  a  reqtn'remcnt  of  con- 
.sistency  is  not  imposed  on  the  legislative  process:  "...  a  st:ittitc  aimed  ut 
what  is  deemed  an  evil,  and  hitting  it  presumably  where  experience  shows 
it  to  be  most  felt,  is  not  to  be  upset  by  thinking  up  and  enumerating  other 
instances  to  which  it  might  liavc  been  applied  equally  well,  so  far  as  the 
court  can  see."  Keokce  Consolidated  Coke  Co,  v.  Taylor,  234  U.S.  22^\,  22 j 

Judicial  tolerance  for  a  piecemeal  legislative  approach  to  a  general  prob- 
lem is  not  restricted  to  old  cases  or  to  economic  or  social  regulations  not 
deemed  to  involve  civil  liberties.  Kalzenbach  v.  Morgan,  supra,  the  leading 
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niodcrn  tlccisioii  clcalirig  wiih  Congress*  j)o\vcr  lo  legislate  in  aiil  i)f  ilie  in- 
(livulu;il  liberties  guaranteed  by  tlie  T'onrteenth  Anienilniei.t,  expressly 
approved  an  under-inclusive  classilication.  The  Court  upheld  legislation 
eiinn'nating  English  literacy  requirements  for  non'Kngiish-speaking  citizens 
educated  in  America n-llag  schools  where  English  was  not  the  primary  lan- 
guage, a  statute  which  in  practice  enfranchised  only  persons  educated  in 
Puerto  Rico.  The  statute  was  thallengeil  because  it  did  not  grant  relief  to 
other  citizens  echicated  in  Spanish-speaking  schools  which  i\n\  not  ha);>pen 
to  lly  the  American  flag.  Even  tliough  the  source  of  Congressional  power  to 
enact  the  provisions  was  the  Equal  Protection  Clause  of  the  Eourteenth 
Amendment,  where  one  might  expect  to  have  found  implicit  the  most 
stringent  recpiirement  of  legislative  consistency,  the  Supreme  Court  alliruied 
traditional  principles  of  legislative  flexibility; 

".  .  ,  in  tieciding  the  constitutional  propriety  of  the  limitations  in 
such  :i  reform  measure  we  are  guided  by  die  familiar  principles  that 
.  .  .'reform  may  take  one  step  at  a  time,  addressing  itself  to  the  phase 
of  the  problem  which  seems  most  acute  to  the  legislative  mind'  *' 
(38.1  U.S.  at  657). 

Congress  is  not  completely  free  of  constitutional  restraints  in  deciding 
who  should  be  given  the  benefit  of  a  journalists'  privilege.  Congress  could 
not  legislate  protection  in  a  manner  which  discriminated  among  jouriialists 
or  die  media  on  die  basis  of  content.  Size  of  circulation  or  longevity  of 
employment  relationships  wiUi  the  media  are  examples  of  standards  which 
should  not  be  used  in  legislating  a  privilege  because  they  would  tend  to 
exclude,  for  example,  die  "underground"  press.  On  die  otiier  hand,  we 
believe  Congress  may  properly  insist  on  such  elements  as  a  current  employ- 
ment relationship  with  some  medium  of  communication  characterized  by 
periodic  publication,  or  a  past  record  of  publication  in  periodic  media. 
Congress  is  free  to  decide  diat  among  die  large  category  of  reporters,  novel- 
ists, scholars,  teachers,  and  pamphleteers  wlio  could  plausibly  assert  some 
claim  to  die  privilege,  certain  occupational  groups  have  an  especially  press- 
ing need  if  the  flow  of  information  to  the  public  is  to  be  protected  in  its 
most  signifieant,  or  vulnerable,  aspects.  There  may  indeed  be  much  practical 
justification  for  such  an  approach  where  legislation  moves  into  an  area  for 
the  first  time: 


"I'he  'piecemeal'  approach  to  a  general  problem,  permitted  by 
under-inclusive  classificatfons,  appears  justified  when  it  is  considered 
dial  legislation  dealing  with  such  problems  is  usually  an  experimental 
matter.  It  is  impossible  to  tell  how  successful  a  particular  approach 
may  be,  what  evasions  might  develop,  Avliat  new  evils  might  be  gen- 
erated in  the  attempt  to  treat  die  old.  Administrative  expedients 
must  be  [orgcd  and  tested.  Legislators,  recognizing  these  factors,  hiay 
wish  to  proceed  cautiously,  and  courts  must  allow  them  to  do  so." 
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TiisMuan  i\\\d  tiMiUiuLk.  "  TIr'  Pioicctioii  of  the  Laws,"  Se- 

In  tni  Ksstiys  on  Constitutional  Law,  |).  71J5  (West,  lyO:}). 

Whether  a  p/cccincul  approach  would  represent  the  hetter  part  of  legis- 
li'tive  wisdom  iji  tin's  instance  is  ajiother  matter,  which  we  deal  widi  in  die 
next  section:  we  are  cojicerued  liere  only  to  dispel  any  donbts  thai  a  narrow 
statute  would  fuid  difficult  sletlding  in  the  courts.  No  consiitutional  barriers 
CKist  to  liniii  Congress'  reasonable  discretion  in  drawi))g  lines  which  would 
qualify  the  privilege  by  iimitijig  it  to  diose  classes  of  persons  whom  Coiigress 
regards  as  most  in  need  of  legislative  protection  in  die  interest  of  full  and 
unfettered  clissernination  of  news  to  die  public. 

HI.  GENERAL  Q^UESTIONS  Of  LEGISLATIVE  POLICY 

We  believe  the  most  important  questions  of  policy  presented  by  the  pro- 
posals to  create  a  journaliiits'  privilege  are  as  follows: 

1)  Is  there  a  need  for  legislative  protection;  and,  if  so,  should  legislation 
be  applicable  only  at  the  Wderal  level,  or  should  it  cover  the  States 
as  well? 

2)  To  what  information  should  a  privilege  attach? 

ij)  Should  a  privilege  defer  to  certain  special  investigative  needs? 

4)  »Vho  should  be  able  to  claim  the  protection  of  a  statutory  privilege? 
While  these  policy  questions  are  substantially  interrelated,  and  die  conclu- 
sions reached  as  to  any  one  will  iiave  an  imporiunt  bearing  on  analysis  of 
the  others,  it  will  be  helpful  to  consider  them  singly  for  purposes  of  analysis. 

1 .   Th  c  M  ('  e  d  for  L  eg  is  Intion  and  Us  ApprQpriate  C  ovc  rage 

T\\Q  need  for  a  statutory  privilege  is  difTicnlt  to  assess  because  the  facts 
concerning  journalists'  reliance  011  confidential  information  and  the  adverse 
impact  of  actual  or  direatened  subpoenas  are  to  a  large  degree  speed  la  live. 
Precise  empirical  data  on  these  matters  will  in  the  nature  of  things  never  be 
available;  the  more  extreme  protestations  of  journalists  and  prosecutors 
must  both  be  taken  widi  a  grain  of  salt.  In  die  end,  the  question  of  need 
must  necessarily  be  resolved  by  the  educated  intuition  of  experienced 
legislators. 

The  ov.\y  careful  empirical  investigation  as  yet  undertaken  suggests  that 
promises  01  confidentiality  are  frequently  utilized  by  many  journalists.  Pro- 
fessor Vincent  Blasi  of  Michigan  Law  School  surveyed  975  working  journal- 
isis  from  all  media  with  respect  to  a  variety  of  questions  about  press 
subpoenas.  The  newsmen  in  the  survey  reported  average  reliance  on  confi- 
dential sources  for  about  one-quarter  to  one-diird  of  all  stories,  with  heavier 
reliance  on  confidential  sources  among  more  experienced  reporters.  Blasi, 
Press  Subpoenas:  An  Empirical  and  Legal  Analysis,  p.  22.  Not  surprisingly, 
stories  about  government  operations  involved  the  heaviest  use  of  confiden- 
tial sources,  widi  somediing  over  one-third  of  die  stories  affected.  Id.  at  26. 
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Tlic  nicdiiiTii  which  made  greatest  use  of  conndeiitial  sources  was  news- 
weeklies,  afFectiMg  between  one-third  and  one-half  of  the  stories. 

As  fur  tlie  adverse  inij^act  of  actual  or  threatened  subpoenas,  Professor 
Bias!  fonnd  tliat  about  8%  of  Ids  respondents  reported  that  tlieir  coverage 
of  :t  particular  story  within  the  past  18  inonlhs  had  been  adversely  afTected 
by  tiie  j)ossibility  of  l^eing  sul)j)Oenaed.  His  (indings,  iiowever,  do  suggest 
that  I  lie  recent  surge  of  press  subpoenas  "iuis  generated  among  newsmen  a 
great  deal  of  resentn)ent,  recrimination,  and  suspicion  toward  the  Go\ern- 
ment.  It  has  also  generated  widespread  fears  among  rejjorters  thai  tlu'ir 
sources  will  'tlry  up/  "  Id,  at  .p.  IMasi's  limlings  on  tius  point,  it  should  be 
emphasized,  were  colJectctl  [^rior  to  ihe  Supreme  Court's  decision.  JMasi 
fouiul  journalists  virtually  unanimous  that  nothing  would  have  a  more 
detriiueutal  impact  on  source  relationships  than  an  adverse  tiecision  in  the 
Caldwcli  ease.  The  Supreme  (Court's  tiecision  has  doubtless  iiicreased  the 
diiricnlty  of  accpu'ring  confulential  information,  as  a  result  of  the  attendant 
publicity  and  imj)rinuitur  of  the  Court,  and  reporters  woultl  now  presum- 
ably be  even  more  negative  about  the  imj^act  of  su!)poenas. 

While  journalistic  a >i(l  social  tremis  may  have  bolstered  the  case  in  favor 
of  a  Stat uU) ry  journah'sts'  privilege,  it  is  e(|ual!y  the  case  that  general  trends 
in  the  law  of  c;\'idence  are  moving  against  recognition  of  such  a  priv  ilege.  In 
tiiis  modern  tcMuleiu:y,  evitlence  law  may  he  thought  to  reflect  the  restrictive 
views  of  Professor  Wigmoie  towards  all  privileges: 

"^j'herc  nnist  be  good  reason,  plainly  shown,  for  their  existence.  In 
the  interest  of  developing  scientirically  the  details  of  the  various  lec- 
ognized  privileges,  judges  and  lawyers  are  apt  to  forget  this  excep- 
tional nattne.  The  presmnption  against  their  extension  is  not 
observetl  in  spirit.  '^J'he  tremi  of  the  day  is  to  expaiul  them  as  if  they 
were  large  and  fundamental  principles,  worthy  of  ptnsuit  into  the 
remotest  analogies.  ^I'his  attittule  is  an  unwholesome  one.  The  investi- 
gation of  truth  and  the  enforcement  of  testimonial  duty  demand  the 
restriction,  not  the  expansion,  of  these  privileges.  They  should  be 
recognized  only  within  the  narrowest  litnits  recpiired  by  principle. 
Iiv(rry  step  beyoiul  these  linn'ts  helps  to  provide,  without  any  real 
necessity,  an  obstacle  to  the  administration  of  justice."  Wigmore,  8 
/Cz;;V/ V  )i  ca  §  2 1  (/  .  . 

In  this  spirit,  the  proposed  Ked  era  I  Rules  of  Evidence  restrict  existing 
privileges  antl  make  no  provision  for  a  journalists'  privileges.  See  Rules  501 

Jn  light  of  this  o\erall  tendency  away  from  privilege  in  the  law  of  evi- 
dence, it  is  not  surprising  that  the  Supreme  Court  rejected  a  journalists' 
privilege  resting  on  cot\stitutional  interpretation  and  judicial  rule-making. 
As  McCormick  put  it  twenty  years  ago,  "'I'he  development  of  judge-made 
privileges  halted  a  century  ago.  The  manifest  destiny  of  evidence  law  is  a 
progressive  lowering  of  the  barriers  to  truth."  iVfcCormick,  Evidence  §85. 
Since  evidence  law  is  increasingly  unsympathetic  to  privileges,  and  even  the 
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traditional  attorney-client  and  intcr-spousal  privileges  are  regarded  as  dii- 
bioiKs  exceptions,  we  l)elicve  Conii:rres.s  shoiiJd  iook  direetly  to  the  speeilic 
j)()liey  cjuestions  raised  by  a  joiirn;ilists'  privilege,  and  not  atten\pt  to  reason 
by  aiJiiloy^y  to  traditional  evidentiary  privileges.  Even  if  analogies  eon  Id  l)e 
drawn,  dieir  force  as  jiisiiiicaiions  would  still  l)e  (juesiioned  by  the  \\\m\)' 
jiulges  and  pnietitiuners  who  \  lew  die  ir;i<liiioii;jl  pri\'i leges  with  skeptieisjJi. 

'I  he  r.onsideraiitjns  Oongress  should  weigh  are  the  adverse  inipac  t  of  the 
present  sui)[)oen;i  tlneat  u[)on  tlie  flow  of  useful  inrorination  to  the  j)ul)lie, 
as  eouipared  with  tht^  in\])ediinents  to  oilieial  investigations  which  diilerent 
statutory  j)ri\i leges  woukl  eieate.  If  Congress  eoneludes  that  (JMC  of  these 
itueresis,  as  a  general  niaiier,  very  substaniially  mitweighs  tl\e  otl\er,  then 
its  response  should  be  either  to  legislati\e  swee|)ing  privilege  or  to  pr<)\'ide 
no  siauuory  proteelion  wl)aiever.  If,  on  die  other  hand.  Congress  should 
conclude  that  both  interests  are  subsuniiiai  and  worthy  of  recognition,  it 
should  attempt  by  stat\ne  to  reconcile  the  two  interests  in  some  fashion,  by 
j)rotecting  each  interest  when  it  is  most  conipelling,  wln'le  allowing  ii  to  be 
overcome  when  it  is  reiati\ely  less  in  jeopartly.  Tailuic  to  enaci  any  statute 
is  to  leave  tlie  official  investigative  interest  donnnatu  as  a  matter  of  law  in 
all  circumstances;  tlie  public  interest  in  maxiunnn  dissenii nation  of  news  i\ 
Icii  10  the  discretion  of  prosecuting  and  otiier  investigative  oflicials. 

While  we  respect  the  need  for  broad  oilieial  investigative  j)ow*ers,  we  be- 
lie\'e  the  existing  c.omjdete  absence  of  any  journalists'  pri\ilege  unduly 
snl)ordinates  the  First  Aniendniem  values  in  gi\ing  the  public  access  to 
inforniaiion  which,  as  a  practical  matter,  may  not  be  forthcoming  witht)ut 
some  protection  from  compelled  disclosme.  It  should  be  remembered  also 
that  an  acce])ted  canon  of  journalists'  ethics  is  nondisclosure  of  conlideiuial 
sources.  Several  reporters  have  already  demonstrated  their  willingness  to  go 
to  jail  rather  than  bow  to  official  demands  h)r  confidential  infoi'mation.  The 
futility  of  tlie  contempt  power,  in  circumstances  where  wide  public  sym- 
pathy may  lie  with  the  recalcitrant  reporter,  is  not  in  our  opinion  a  helpful 
symbol  of  the  legitimacy  of  in\estigati\'e  ])rocesses.  We  thus  sui)port  a  legis- 
lative journalists'  j)rivilege  in  some  circumstances.  At  the  same  time,  we  do 
not  believe  an  absolute  privilege  is  called  for,  since  there  are  compelling 
instances  in  whicli  official  truth-seeking  processes  should  ha\e  primacy  even* 
at  the  expense  of  inhibiting  the  public's  "right  to  know." 

Assuming  the  need  for  some  stJUutory  proteciion,  the  first  majoi-  (juestion 
of  policy  for  Congress  is  whether  both  the  Kederat  CJovermnent  and  the 
Siates  should  be  bound  by  wliate\er  j)ri\'iJege  is  enacted.  Recent  e\enis  sug- 
gest that  the  pi  imary  need  for  a  journalists'  })rivilege  exists  at  the  State  level, 
although  a  statiue  woukl  serve  some  important  objectives  at  the  Federal 
level  as  well. 

In  August  lij'jo,  ill  response  to  strong  press  reaction  to  numerous  Justice 
Ocj)artment  subpoenas  to  journalists  sucli  as  Earl  Caldwell,  the  Attorney 
Ger^eral  issued  guidelines  designed  to  reconcile  the  legitimate  interests  of 
the  press  and  of  Federal  law  enforcement.  These  guidehnes  pro\'idc  tiiat  no 
subpoena  will  issue  without  prior  negotiation  with  die  affected  mcndjcr  of 
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thu  press,  and  if  ncgoiiaiion  fails,  ilicii  only  witli  ilic  cxjjrcss  authorization 
of  the  Attorney  General.  I  he  standards  for  the  Attorney  General's  apj^roval 
recjuire:  (i)  'I  here  is  sullicient  evidenrc  of  a  erinie  from  non-pre.ss  .sources 
("the  IJejjartnient  does  not  ajjpro\e  of  utilizing  the  press  as  a  springboard 
for  ijivesiigations");  (a)  the  infonnation  sought  nnist  he  "esseiuial  to  a  sue- 
tcs.sl'ul  inve.s}ig;iiir)jj";  (;^)  ilie  Ci<;\er/nnerrt  /mum  have  unsuccessfully  at- 
tempted to  get  the  information  IVoni  alternati\"e  non-press  sources;  (,[) 
suhpoenns  should  generally  issue  only  to  verify  puhlished  information,  and 
*  great  catuio/]"  slrould  be  exercised  witli  resjject  to  subpoenas  for  unj)ul)- 
lished  information  or  where  coniideniiaUiy  is  alleged;  (fj)  even  siibj^oenas 
for  published  information  should  be  "treated  with  care"  because  newsmen 
have  encountered  harassment  on  the  grounds  that  information  collected 
will  l)e  available  to  the  Government;  and  ((i)  sul)p6enas  should  be  directed 
to  specific  information. 

As  of  last  fall,  in  the  two  years  the  guidelines  had  been  in  el  feet  only  seven 
subjjfjenas  liad  been  appro\ed  by  tlie  Attorney  General.  In  CJongressional 
:.ca l  ings  last  fall  none  of  the  spokesmen  for  privilege  legislation  coidd  [Joint, 
to  a  single  instance  of  subpoena  abuse  by  the  Justice  Dejjartment  since  the 
guitlelines.  See  Hearings  before  Subconnnittee  No.  3  of  tiie  House  Judiciary 
Gonnuittee.  At  those  lie:n'ings,  the  Justice  Department  opposed  die  jxissagc 
of  any  cjiialified  privilege  as  unnecessary  in  view  of  the  guidelines.  Sec  id, 
Statement  of  .Assistant  .Attorney  General  Roger  Gramton,  p.  t»i.  We  are  not 
aware  of  any  developments  since  that  time  wiiicli  would  indicate  diat  the 
impact  of  the  guidelines  has  changed. 

There  are,  nonetheless,  two  valuable  purposes  at  the  Kederal  level  which 
con  hi  be  accomijlished  by  legislation.  l-*irst,  the  Attorney  General's  guide- 
lines tlo  not  limit  the  issuance  of  subpoenas  in  coimection  with  administra- 
tive or  legislative  investigations,  or  in  private  lawsuits.  'I'he  "Selling  of  the 
Pentagon"  controversy  suggests  die  dangers  of  unnecessary  subpoenas 
issuing  from  Gongressional  committees,  and  administrative  subpoenas  are 
more  numerous  and  potentially  more  damaging  to  jom-jiaiists.  Moreover, 
the  Attorney  General's  guidelines,  while  a  praiseworthy  restriction  of 
prosecutorial  jjower,  arc  subject  to  change  at  any  time.  And  even  if  the 
guidelines  remain  in  force,  diey  lodge  idtiinate  discretion  in  the  Attorney 
General  rather  than  providing,  as  a  qualified  statutory  privilege  would,  for 
disinterested  judicial  review.  The  guidelines  arc  necessarily  flexible,  and 
their  administration  could  vary  greatly  depending  on  the  sympathies  of 
different  Attorneys  General.  In  sum,  a  statutory  privilege  at  die  Federal 
level  would  add  both  scope  and  security  to  the  protection  of  journalists  from 
conijMilsory  disclosures. 

It  is  at  the  State  level  dial  recent  events  suggest  the  greatest  need  lies.  All 
but  one  of  tlie  recont  publicized  cases  of  actual  or  threatened  incarceration 
of  newsmen  have  been  for  refusing  to  disclose  confidential  information  in 
die  face  of  State  investigative  demands.  While  some  iweniy  States  now  have 
some  form  of  statutory  privilege  011  die  books,  journalists  in  most  States  are 
without  any  protection.  Moreover,  even  in  States  which  have  passed  "shield" 
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laws,  judges  have  proved  zealously  adept  at  fitidin^  loopholes  which  allow 
reporters  to  be  held  in  contempt  despite  apparent  statutory  protection. 
William  Farr's  incarceration,  for  example,  rested  on  die  curious  theory  tliat 
because  lie  was  not  currently  employed  as  a  journalist  when  asked  to  identify 
his  confidential  source,  lie  was  not  covered  by  the  State  shield  law  even 
though  he  was  a  regular  journalist  when  he  got  the  story. 

T  iic  disruptive  effect  of  State  compulsions  to  testify  is  not  limited  to 
journalistic  investigations  and  reporting  only  about  matters  of  local  interest. 
The  communications  media  are  of  course  nation-wide.  Even  the  most  local 
news  organs  are  reviewed  by  interstate  media  for  ijiformation  of  general 
interest.  Full  disclosure  of  newsworthy  matters  of  national  significance  may 
well  depL-nd  on  confidential  infornmtion  gathering  which  coidd  be  ham- 
percd  by  State  subpoenas.  This  is  typically  the  case  with  respect  to  reporting 
about  dissident  gi'oujjs  or  even  certain  kinds  of  local  government  misbe- 
havior which  may  violate  some  Federal  statute  or  administrative  regulation, 
or  otherwise  be  of  national  interest.  Given  the  wide  sweep  of  basic  State 
criminal  jmisdiction,  nincli  confidential  information  aljont  matters  of  na- 
tional import  may  not  be  passed  to  jomiia lists  because  of  fears  about  Stale 
i  n \' es t  iga  t  i v e  p r o cess es . 

Thus,  we  conclude  that  an  important  need  for  a  journalists'  privilege 
exists  at  the  State  level,  and  that  die  basic  Federal  interest  in  full  disseniina- 
ifon  of  information  of  national  significance  justifies  a  Federal  statute  which 
limits  State  as  well  as  Federal  subpoena  powers.  We  recognize  the  value  jf 
local  responsibility  for  law  enforcement,  but  we  believe  the  national  interest 
in  this  situation  justifies  a  statute  of  national  applicability.  The  most 
significant  State  investigative  interests  can  be  taken  into  account  in  the 
qualifications  which,  in  our  view,  should  limit  the  force  of  any  statutory 
privilege. 

.    I Vh at  Information  Should  B c  Privileged? 

We  believe  that  protection  of  reporters'  confidential  source  relationships 
should  be  the  key  element  in  defining  what  information  comes  within  a 
statutory  newsmen's  privilege.  Protection  of  the  identity  of  sources  will  con- 
tribute—in some  cases,  at  least,  will  be  essential— to  the  willingness  of  sources 
to  give  information  to  the  press,  and  the  securing  of  newsworthy  infoniia-- 
tion  tliat  woidd  otherwise  be  unavailable  lies  at  the  heart  of  die  public 
intL-rest  in  full  news  dissemination  which  justifies  sitbordination  of  govein- 
mental  investigative  requirements. 

On  die  other  Iiand,  an  absolute  protection  for  journalists  from  testimonial 
obligations  seems  to  us  not  warranted.  Reporters  sliould  of  course  be  avail- 
able to  testify  about  all  non-journalistic  activities.  As  for  information  col- 
lected in  the  course  of  journalistic  activities,  we  believe  no  privilege  should 
attacli  except  for  information  received  under  a  promise  of  confidentiality, 
and  even  then  the  privilege  should  not  apply  to  information  which  has 
been  published. 
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Where  a  joiiriialisL  is  an  active  parLitipaiu  in  triiiiiiial  aeLi\  ity,  in  the  sense 
of  aiding  and  ai>eLiing  as  opposed  to  mere  ohservanee,  or  wliere  lie  engages 
in  private  activities  relevant  to  civil  litigation,  we  believe  no  serious  case 
can  be  inatle  lor  a  pri\' ilegc.  A  Jiarder  case  is  wiiere  a  journali.st  witnesses 
events  in  }>iiblie  in  the  course  of  journalistic  investigations,  such  as  the  re- 
jjorter  assigned  to  observe  a  violent  demonstration.  Subjecting  the  new.sniaii 
to  compulsory  disclosure  in  such  a  case  may  inhibit  his  capacity  to  cover 
similar  events  in  the  future,  as  is  attested  by  recent  incidents  where  news- 
worthy Jawbreakers  smashed  cameras  or  otlierwi.se  prevented  newsmen  from 
recordiiig  information  for  (ear  that  die  records  would  be  turned  over  to  law 
enforcement  authorities.  Notwiihsianding  this  kind  of  harassment,  which 
lias  some  a^l verse  eHecl  on  newsgatheriiig  caj>acity,  we  believe  no  privilege 
should  attach  to  information  witnessed  in  public,  where  no  element  of  con- 
hdentiality  is  present.  The  investigative  value  of  reporters'  eye-witness 
testimony  will  generally  be  high.  And  while  reporters'  capacity  to  cover 
|)ublic  events  can  be  subject  to  harassment,  such  actions,  in  the  nature  of 
things,  will  rarely  cause  coverage  to  be  com)>letely  suppressed. 

Hopefully,  law  enforcemeni  oIFicials  will  recognize  that  calling  reporters 
even  for  eyewitness  testimony  as  to  public  events  can  result  in  rej)risai,s  and, 
ill  the  pattern  of  the  Attorney  General's  guidelines,  not  comj)el  this  sort  of 
testimony  except  for  good  cause.  No  statutory  ))rotection,  however,  seems 
warranted  to  us.  *J'he  obligation  to  testify  about  public  events,  however, 
should  Tiot  trench  on  confitlential  relationshi])s,  and  therefore  slioultl  not 
a]>ply  to  situations  from  which  die  reporter  could  have  been  excluded; 

,  ,  a  newsman  would  have  to  testify  as  to  his  observations  of 
demonstrations  on  city  street.s,  but  would  not  be  recjuired  to  disclose 
information  relating  to  a  meeting  of  a  dissident  group  which  could 
have  exchided  him  from  the  meeting  and  which  admitted  him  only 
becaiisc  he  promised  to  keep  the  proceedings  o/f- die- record."  Note, 
Rcjwrlers  and  Their  Sources,  80  Yale  L.J.  yiy,  jjGS  (1970). 

VVc  believe  no  privilege  should  attach  to  confidential  information  which 
is  published  or  broadcast,  and  reporters  should  be  subject  to  compulsory 
process  for  iJic  purpose  of  verifying  under  oath  the  accuracy  of  publisJied 
material  in  a  situation  where  die  accuracy  of  die  story  is  properly  in  issue. 
The  ])iiblicatioii  exception  must  be  precise,  however;  reporter.s  should  not 
be  re(|uired  to  testify  as  to  any  coidideiitial  information  not  actually  pub- 
lished, such  as  the  identity  of  an  anonymous  source  of  published  informa- 
tion. Nor  do  wc  intend  to  «iiggest  diat  it  would  be  proper  to  institute 
criminal  or  investigative  proceedings  directed  against  the  press,  to  estabjisli 
die  truth  or  falsity  of  published  material. 

^riius,  the  three  general  categories  of  information  to  which  no  privilege 
should  attach,  in  our  view,  arc  a  reporter's  non-professional  activities,  facts 
observed  in  die  coveraj^e  of  public  even  is,  and  ijjfornialion  ^xfuaiiy  pub- 
lished whether  recci\ed  in  conlidence  or  not. 
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riic  essence  of  a  staiuiury  privilege  slioiikl  be  protection  of  confulential 
.sonrci.'  i*eJ;iiioiJ.sJjip.s,  unil  wc  believe  :iU  confidential  infoi'inai ion  slionhi  f»e 
treated  as  (/(pially  worthy  of  [)rotectioii.  Tlie  main  (list inci ion  .soMirtiiiies 
made  here  is  between  die  ideniity  of  conlideniial  scnirces  and  ihe  inlorma- 
lion  which  they  imj)art,  Vrofessor  Khisi  fonnd  that  more  ihan  90%  of  tlie 
re[)()ricrs  sin\*eye(l  beb'e\(.*d  pi'Otection  of  identity  was  more  imp:)rtant  than 
|)roi(  (  ii()n  of  coninns.  Hhiai,  .st/fjia  at  (U^.  /  I(jwe\'er,  vii  iually  all  tiie  rej)ort('rs 
felt  that  boili  cat(.*gories  of  coniidential  knowledge  slioiild  ])e  pri\  ileged  if 
investigative  reporting  was  not  to  be  disruj)ied.  While  the  identity  of 
sources  may  be  tlie  most  sensiti\'e  confidence  in  tlie  hands  of  a  re[)ortcr,  the 
contents  of  conlitlential  inforniaiion  conld  often  provide  iM\  estigati\'e  leads 
to  the  soincc.  ^I'lins,  we  urge  incln.sion  of  the  contents  of  com  ilentiai  com- 
nuinications  within  a  statutory  privilege.'' 

]\.   Srofit'  0/  the  l^rwUcgc. 

With  respect  to  a  pri\*ilege  aimed  at  protecting  confidential  relationship.s. 
the  q (test ion  arises  whether  (pialifications  are  appropriate  in  CNcejJtional 
circmnsiances.  Many  of  the  pri\*ilegc  bills  introduced  in  the  last  session 
coiuaiiicd  exceptions  for  in\'estigations  of  greiit  public  im/K)j'Mnce.  /'or 
esample,  S.;^()'^l'  (of  the  c)L'd  Congress)  (pialilied  the  pri\'ilcg(:  if  an  official 
"demonstrated  a  compelling  and  overriding  national  interest  in  the  in- 
formation." Other  j)rc)posals  were  more  s))eci(ic.  S.ij^ii.  Cor  exaiuple.  lifted 
the  [)ri\*ilege  if  a  coin*t  determined  "that  there  is  substantial  e\idence  that 
disclosure  of  the  information  is  recpiired  to  pre\eiu  a  threat  to  hin?ian  life, 
espionage,  or  foreign  aggression."  In  addition,  .some  bills  would  lift  tlie 
pri\'ilcjge  as  to  ;illegedly  defamatory  inforu\ation  receiwd  in  conhdence. 
uiiere  tlie  defendant  in  a  ci\  il  action  for  defamation  asserts  a  defense  based 
on  the  source  of  such  informatifju. 

Wc  suj)port  caref\illy  defined  exceptioirs  to  a  journalists'  pri\'ilege  to  (leal 
with  situations  of  special  investii^ati\*e  urgency,  so  long  as  the  inforniation 
scjuglit  by  the  iii\'estigator  is  not  a\*ailal)le  from  alternati\*e  sources.  Under 
no  circumstances  siiould  a  reporter  be  compelled  10  breach  a  confidence 
wliere  the  in\'est  igativc  need  could  be  satisfied  by  evidence  from  a  different 
source. 

\  general  sid)jccLi\c  exce[)tion,  in  the  manner  of  S.;^()j5;i,  however,  seems 
to  lis  un.satisfactory  in  imposing  on  the  courts  an  obligation  to  decitle  an 
anK)rphous  question  withotit  guidelines.  When  a  similar  argument  was 
n\ade  in  the  Hrayxzbnrg  case  that  s\jch  a  j\Klici;\l  responsibility  was  imjilicii 
in  the  Kirst  Amendment,  Mr.  Justice  White  responded  for  tlie  Court: 

".  .  .  by  considering  whctlior  enforcement  of  a  particular  law  ser\*e(l 
a  compelling'  go\'ernmefRaI  interest,  the  cotirts  would  be  inextric- 
ably involved  in  distinguishing  between  the  value  of  enforcing  differ- 
ent crrnn'nal  laws.  Uy  requiring  testimony  from  a  reporter  jj) 
investigations  involving  some  crimes  biU  not  in  others,  tlscy  would 
be  making  a  value  judgment  that  a  legislature  had  declined  to  make, 
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since  in  ciicli  c;isc  ilic  criminal  law  involved  woultl  represent  :i  con- 
.sidered  legislative  jijdgiiient,  not  consiiituioiially  sn.spect,  oi  wliat 
conduct  is  liable  to  criminal  prosecution"  (/joS  U.S.  at  7(>:j-7o(>). 

What  specific  statutory  exceptions  to  the  privilc^^e  are  jnstilietl?  As  for 
civil  litigation,  libel  suits  present  a  justifiable  occasion  for  lifting  a  statu- 
tory jirivilege  wiicrc  a  defendant  relies  on  a  confidential  source  as  the  basis 
for  his  defense.  Under  Neio  York  Times  v.  Sullivan,  ;i7<)  U.S.  i!5.i  (n)().|), 
and  its  progeny,  a  j>laintiif  in  virtually  every  libel  suit  against  the  press  nuist 
prove  knowledge  of  falsity  or' ''reck Less  disregard  of  the  truth."  Moreover, 
the  ]>ro()f  of  reckless  disregard  has  been  lie  Id  to  require  a  showing  *'th;a  the 
defendant  in  fact  entertained  serious  doubts  as  to  the  truth  of  his  ])iit)lica' 
tion."  ,S7.  Amanl  v.  Thompson,  1^1)0  U.S.  71^7,  t  ( it){)8).  C;iven  these  stringent 
recjuirenients,  Professor  lUasi  is  no  doubt  correct  in  concluding  that  recog- 
nition of  a  journalists'  privilege  in  libel  suits  would  make  recovery  under 
the  reckless  disregard  standard  virtually  impossible,  lila.si,  sul)r'a  at  We 
do  not  believe  tliat  ])riviiegc  legislation  should  further  insulate  the  press 
from  civil  liability  for  reckless  or  malicious  libel. 

Other  than  defamation  actions,  civil  litigation  does  not  present  aj)pn)- 
priate  occasions  for  excejJtions  to  a  journalists'  privilege.  Indeed,  tlie  Second 
Circuit  Clour t  of  Ajjpeals  has  upheld  on  First  Amendment  grountls  a  re- 
porter's refusal  to  tlivulgc'a  cotdidential  source  at  the  behest  of  a  civil  rights 
class  action  plaintilF.  The  court  regarded  the  lirauzhurg  <\i:Qh\o\\  as  limited 
to  grand  jury  suljjjoetuis,  and  concluded  that  civil  judicial  [)roceedings  did 
not  present  a  sinnlar  "rare  overriding  and  compelling  interest"  whicli  should 
overcome  the  First  Amendment  value  of  protecting  confidentiality.  lUikcr 
V.  /•'.  6-  I'\  Investment,  Docket  No.  72-1413  (decided  December  7,  197^2).  ^Ve 
agree  with  the  SecontI  Circuit  that  civil  litigation  generally  does  not  present 
a  justifiable  basis  for  overriding  a  journalists*  jjrivilege.  Kxcept  for  the 
generic  exception  of  libel  actions,  tlie  occasional  specific  exceptions  do  not 
seem  to  us  wortli  die  trouble  of  requiring  courts  to  litigate  civil  case  press 
subpo',:nas  on  a  case-by-case  basis,  under  a  gctieral  standard. 

As  lor  crinnnal  investigations,  we  agree  in  general  widi  the  exceptions  of 
5,1^11  of  the  last  Congress.  Prevemioii  of  foreign  aggression  and  espionage 
seem  to  us  obvious  overriding  concerns,  at  least  if  the  legislation  makes 
clear  that  the  latter  is  limited  .to  the  usual  conception  of  clandestine  trans- 
mission of  iiifonnation  to  foreign  agents  and- not  public  dissemination 
through  the  publication  of  government  secrets.  Prevention  of  a  direat  to 
human  life  in  die  future  also  seems  to  us  a  compelling  basis  for  overriding 
the  First  Amendment  interest  in  protection  of  confidentiality,  except  dnit 
we  would  recpn're  the  threat  be  directed  to  specific  lives  (though  not  neces- 
sarily itlentilied  by  \iame),  to  prevent  the  privilege  from  being  overridden 
whenever  an  investigation  can  poi/it  to  apocalyptic  rhetoric  of  dissi<Icnt 
grou])s. 

We  believe  also  diat  the  privilege  should  be  overcome  in  die  interest  of 
solving  past  crimes  of  a  particularly  serious  nature.  Investigation  of  murder 
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seems  :m  :ij)j)io|)riaic  except  Ion  lo  a  .suiuuory  [)rivilegc.  We  .sugijest  ih:U 
Con}i;re,ss  consider  wheilier  oilier  crimes  involving  egregious  risks  of  cleaili, 
sucli  a.s  arson  of  an  occupied  buikling,  skyjacking,  or  kidnapping  niiglii  be 
apjjropriaie  excepiions  to  a  siatuiory  privilege  even  wlien  no  deaili  luis 
resulied.  Additional  crimes  of  exireme  serionsness  can  be  ;ulde<l  lo  die  es.- 
cepietl  lisi,  bni  obviously  ilic  value  of  die  privilege  in  First  Amendment 
icrnis  will  be  diminishetl  if  die  list  is  unduly  enlarged.  Each  siiuaiion  con- 
sidered for  an  excepiioii  should  preseiu  a  strong  social  justification  for 
lonijilcie  ollicial  iiivcsiigaiion,  while  ai  die  same  lime  l)eing  suHicieiitly 
deliniie  lo  avoid  the  creation  of  loopholes  \vhicli  would  erode  ilu:  privilege. 

In  the  area  of  crimes  of  governmenial  corruption  or  i7^alfeasance,  on  the 
other  hand,  wlicre  journalism  Ijased  on  confidential  sources  has  frequently 
served  as  the  most  elfective  means  of  exposure,  we  believe  die  privilege  too 
important  lo  the  public  irrt crest  for  tlie  creation  of  any  exceptions  in  favor 
of  ollicial  investigations. 

The  appropriate  scope  of  a  journalists*  privilege  at  die  trial  stage  of 
criminal  proceedings  poses  problems  of  exceeding  dilTicuUy.  The  right  of  a 
criminal  defendant  to  compulsory  process  for  obtaining  witnesses  in  his 
favor  is  of  cojistitutional  dimension  under  tiie  Sixth  Amendment,  reflecting 
die  paramount  value  we  attach  to  protecting  innocent  persons  from  con- 
viction.' While  the  interest  of  the  prosecutor  in  fullest  access  to  testimony 
at  criminal  trials  is  not  of  constitutional  dimension,  it  is  noiietheless  of  die 
highest  social  importance.  In  proving  guilt  beyond  a  reasonable  doubt,  the 
jjroseciiior  may,  in  ujnisual  but  conceivable  circumstances,  have  need  to 
negate  exculpatory  hypotheses  by  evidence  not  obtainable  except  by  breach- 
ing a  journalists*  privilege.  In  such  a  situation,  the  prosecutor's  interest  in 
overcoming  the  privilege  at  trial  would  be  more  compelling  than  Iii.s  inter- 
est ill  calling  the  newsman  before  the  grand  jury  in  similar  circumstances, 
in  light  of  the  nuich  stricter  burden  of  proof  on  t/ie  pro.secutor  at  trial. 
'I'll us,  we  believe  that  compulsory  process  at  criminal  trials,  whether  in  be- 
half of  the  prosecution  or  the  clefense,  should  overcome  the  journalists' 
privilege,  so  iong  as  the  instigating  party  can  satisfy  the  condition,  which 
should  apply  to  all  exr  ptions  to  the  privilege,  that  there  is  no  available 
alternative  source  for  the  same  evidejjce.  Appropriate  procedures  to  be 
followed  in  judging  whether  this  condition  is  met,  and  whether  the  te.sti- 
rnojiy  at  issue  is  privileged  in  the  first  instance,  which  may  or  may  not  re- 
quire tn  camera  cleterminations  by  tlie  trial  judge,  would  parallel  those 
suggested  in  such  opinions  as  United  States  v.  Reynolds,  5^45  U.S.  1,  8-11 
(M)r)H)l  Environmental  Protection  Agency  v.  Mink,  41  Law  Week  4^01,  4207 
(Jan.  22,  UJ73), 

wj.   'I'o  W'hofn  Should  the  Frivih:g;e  Extendf 

One  of  the  most  troubling  questions  concerning  a  journalists'  privilege 
for  confidenual  source  relationships  is  who  should  be  able  to  claim  its 
protection.  Tiie  Supreme  Court,  as  we  have  seen,  regarded  this  issue  as  pos- 
ing serious  constitutional  problems  for  a  judicial  privilege  grounded  in 


718 


the  First  Amendment.  As  we  have  tried  earher  to  make  clear,  Congress  is 
not  siniihirly  hedged  in  by  constitutional  cHdicukies  in  determining  to  whom 
a  statutory  privilege  should  extend.  Legislatures  are  free  to  draw  lines  in 
statutes  in  order  to  meet  social  problems  al  dieir  most  serious  or  expedient 
points.  The  basic  question  of  legislative  policy  noneUieless  remains. 

We  believe  the  initial  legislation  should  enter  this  sensitive  area  cau- 
tiously, leaving  open  the  possibility  of  broadening  die  reach  of  the  privilege 
at  a  later  date  in  the  light  of  further  experience. 

ObvioasJy,  the  statntory  privilege  should  cover  anyoiie  reg(darly  em- 
ployed in  a  newsgadiering  or  disseminating  capacity  by  any  newspaper,  wire 
service,  periodical,  broadcasting  station  or  network.  Kree-lance  profes.sional 
journalists  should  also  be  covered,  provided  their  profes.sioiial  simus  in 
established  by  a  showing  of  prior  publication  or  broadcast  of  their  materials 
in  one  of  the  covered  media.  We  believe  Congress  should  go  farther  than  a 
regular  eniploynieiiL  relation  or  prior  experience,  and  protect  auyotie  clearly 
associated  with  an  established  medium  of  communication  in  connection 
with  the  journalistic  story  for  which  he  claims  the  privilege.  This  would  in- 
chide  free-laiicers  wJio,  thougli  not  Jiaving  tJie  professioiuil  experience  re- 
ferred to  above,  could  demonstrate  some  tangible  connection  widi  a  medium 
of  news  dissemination.  Potential  journalists  working  widiout  a  contract  on 
iJieir  fust  stories  would  not  be  covered,  but  this  gap  in  the  protection  of 
some  conlulential  sources  seems  well  wordi  die  administrative  convenience 
and  protection  of  official  investigatory  powers  inherent  in  having  some 
definite  limits  on  the  reach  of  the  privilege. 

A  vexing  problem  is  what  should  be  considered  a  medium  of  news  dis- 
semination', for  purposes  of  establishing  an  employment  relation  or  odier 
connection,  iMofessor  Blasi  suggests  that  one  requirement  for  such  a  medium 
be  some  element  of  periodicity— "continuing  publication  [including  broad- 
casting] at  more-or-Iess  regular  intervals."  IMasi,  supra  at  268.  I'his  would 
prevent  witnesses  from  altering  dieir  immediate  behavior  to  achieve  statu- 
tory protection.  Such  a  requirement  might  exclude  die  upstart  publication, 
but  again  die  cost  seems  worth  die  gain  of  providing  relatively  clear  limits 
on  the  reach  of  the  privilege, 

Extending  the  statute  to  cover  all  free-lancers,  audiors,  scholars,  lecturers, 
pamphleteers,  etc,"  not  only  would  complicate  its  administration  but  would 
involve  Congress  in  making  findings  on  First  Amendment  claims  that  are 
less  clear,  and  perhaps  different  in  nature,  dian  diose  involving  professional 
journalists  and  die  press  media, 

fehrumy  i,  ipy^. 

Respectfully  submitted, 
COM.Mi  rrKK  ON  i'KOKRAL  LKGISL/VnON 
MAR'l  lN  1'.  R1CHM.\N.  Chairman 
MARK  H.  AIX:O  I'I'  liORI.S  S.  lU-RROVI'ICH 

MICIIAKL  K  ARM.srRON'G         DONALD  J.  COMN 
.S'lKl'IlKN  K.  BA.NNKR  KI.l/AIiKI  H  U.  OUIiOlS 
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IM-:i'KK  K.  I-I.KMINO.  Jr. 
KICHARI)  A.  (;i\  i';\,s' 
DAN  I..  C;()!.1)\VA.SSKR 
MlJRRAY  A.  GORDON* 

(.i:()R(;k  |.  c.rijmiiack,  |r. 

Ak  i  H(  rM.  rrANDI.KK 

I'.i.i/Aur.in  i!i:ai) 

CMARI.KS  KN'Al»!' 
AR'IHUR  II.  KROI.I. 
WII.I.IAM  W.  l.AWI.KSS 


.S  TANDISII  r.  Mt:01i\A.  Jr, 
ROm-RI*  G,  MORVII.I.O* 
KUGKNIC  M.  NICKF.R.SON 
WII.I.IAM  W.  rKNNKI.I. 
RRl'CK  RAIUi 
IIKXNO  G,  .SCilMin  i'.  |r, 
lilOMAS  J.  SGI  I  WAR/' 
RKATRIGK  SHAINSWIT  (MonA 
IIRKNDA  .SOI.OM' 


•  hxlividual  views  of  Mr.  Gordon  ;nc  set  forth  following  llic  fooinoics.  Mr. 
Morvillo  ((ixst'iu.s,  Relieving  that  :i  fiictual  f>:i.si.s  for  :i  join  n:ili.sl.s*  privilege  lias  not 
ilt-nionst ratal  the  need  for  legislation  at  tliis  time. 


FOOTNOTES 

1.17  U.S.C.  S301. 
^5  U.S.C.i^i8oi. 

3  See,  eg,,  Mahee  v.  White  Plains  Publishing  Co.,  327  U.S,  178  (ly.iO);  Lorain 
Journal  Co.  v.  United  States,  ^.[2  U.S.  143  (195 1). 

^Perez  v.  United  States,  402  U.S.  14O  (1971);  Wckard  v.  Filburn,  U.S.  111 
(MMi.>). 

'""'■la  U.S.C.  ijoooa;  sec  Heart  of  Atlanta  Motel,  Inc.  v.  United  States,  379  U.S,  2.n 

In  atltlition  to  protection  of  confidential  source  relationships,  a  scparnie  and 
difficult  question  is  whether,  in  general,  reporters  slionld  i)c  protected  from  sub- 
poenas duces  tecum  to  produce  notes,  tapes,  films,  pliotograph.s,  first  drafts,  etc., 
covering  information  as  to  which  no  testimonial  privilege  would  lie.  Here  the  issues 
do  not  relate  to  the  protection  of  sources,  and  consct^uent  cnhauecmeut  of  avail- 
ahility  of  information  to  the  public,  but  rather  to  the  journalist's  own  interest,  and 
that  of  his  medium,  in  being  able  to  make  editorial  decisions  free  of  governmental 
scrutiny  or  second-guessing.  Likewise,  ihc  issues  on  the  prosecutor's  side  relate  not 
to  undisclosed  information  so  much  a.s  to  the  probative  force  of  tangible  evidence 
as  at;ainst  testimony  by  the  reporter.  While  the  issues  arc  .serious,  and  in  some 
aspects  may  in^^lvc  the  very  fundamental  First  Amendment  value  of  editorial 
freedom,  we  bcheve  this  subject  should  be  separated  for  legislative  consideration 
from  llie  ([ucsM'on  of  a  privilege  based  on  confidential  source  relationships. 

'The  recenlly-revi.scd  Rule  17  of  the  Federal  Rules  of  Criminal  Trocedure 
aulhori/es  ccmipulsory  process  to  secure  witnes.ses  in  hi.s  behalf  if  the  defendant 
tan,  in  the  words  of  Profcs.sor  Wright,  show  that  his  request  "is  not  frivolous." 
I  Wright,  Federal  Practice  and  Procedure,  Criminal,  §2712  at  5.10  (io()()). 

INDIVIDUAL  VIEWS  OF  MURRAY  A.  GORDON 

I  am  in  agreement  with  the  major  components  of  the  Committee's  report,  but 
1  fuel  constrained  to  note  two  items  of  disagreement: 

I,  I  ({()  not  believe  that  any  exceptions  to  the  reporter's  privilege  should  be 
allowed  on  the  basis  of  the  nature  of  the  subject  matter  of  an  official  investigation. 
The  exceptions  proposed  by  the  report  are  based  upon  the  assumption  that  the 
ncrcssitics  of  law  enforrement  in  the  instance  of  cc-iin  serious  crimes  should  over- 
ride the  First  Amendment  considerations  which      derlie  the  privilege.  I  believe 
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thai  tlu!  privllo^c  ftirilicrs  railirr  th;in  (uiilllds  w  iih  law  i'Mfnucincnl  (  ii\<  s. 
'J'lic  rcpoifci  s  privilege  UhiVhhwh  luxvss  to  infoi in;iii(Jn.  ;uu\  ifiis  inthnk- 
iiifontiation  concerning  ihrcatcncd  or  past  cmuics  which  wonh!  invsiiinal)l\  he 
otherwise  iiiiavaihihle;  indeed,  the  latk  of  ()th<T  avaihihlc  inf  tniiation  is  the  roM- 
(htioh  wliieh  the  Committee  report  impost's  upon  the  disalUjwaiue  of  the  i>ri\  ile^e. 
In  this  view,  ilic  privilege,  hy  faciliiaiing  the  pnl>licaiion  (if  <Mherwise  unavaihihh- 
inlormaiion  ronreiiiin^  Ihreatened  or  pasi  erinies  ser\rs  to  [)ro\ide  f>(TS(»MS  threat- 
cnnl,  law  enforrenieiu  ollulals,  and  tlie  p»d)lir  with  warning  as  to  tlneatetuMl 
(limes  and  leads  as  to  past  crimes  which  wouhl  otherwise  not  come  to  their  atten- 
tion. The  net  elfect,  in  the  dcscrihed  circnnistances,  is  the  furtherance  of  rather 
than  interference  with  law  cnforceiiumt  oh jer lives. 

'J.  .Similarly,  I  am  ohiiged  lo  disagree  with  the  C(jnmjit tee's  rmunmeMdatifMj 
suhstantially  to  eliminate  the  newsmen's  privilege  at  the  trial  stage  of  criminal 
proceedings.  I  am  not  persuaded  that  the  [luhlic  interest  in  every  prosecuti<Hi  is 
greater  than  the  puhlic  interest  in  every  fact  Imding  process  iidierent  In  legislative 
or  grand  jury  in\estigati<ms.  If  there  is  an  overriding  puhlic  interest  or  constilu- 
tioMal  imperative  in  siistainitig  tijc  newsmen's  privilege  in  the  la  Her  c;ise.  Hi  en  {hat 
interest  is  e(iually  eonii^clling  in  a  criminal  [irosecution.  The  suggestion  in  the 
report  that  the  privilege  he  :it lowed  in  a  criminal  [irosecution  where  the  prosecutor 
camiot  demonstrate  tlie  lack  of  other  availahle  alternative  sources  for  the  evidence 
to  he  ad<luced  is  not  au  elTective  safeguard  since  it  is  dilhcult  to  conceive  of  a  de- 
fendant \v)u)  wi))  U!u\er\nke  lo  demonstvaie  Uie  existence  of  sncli  oilier  evidence, 
nor  can  the  witness  rcasonahly  he  expected  to  do  so,  and  the  prosecutor  ohvionsly 
will  decline  to  present  such  other  proof.  *I'he  elfect ive  consequence  of  the  Com* 
nut  tee's  recommendation  in  tfiis  respect  is  to  authorize  the  disallowance  of  tlie 
privilege  wherever  a  jiroseculor  deems  fit  to  (juestion  a  reporter. 

Murray  A.  Gordon 
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Poll  of  State  Attorney  Generals,  Mauch  2T,  iot3 

UepUes  received  from  Attorneys  General  of  States  of : 

Alabama  Missouri 

Arkansas  Montana 

California  xew  Hampshire 

Colorado  xew  Mexico 

Connecticut  New  York 

Delaware  Kortli  CaroUna 

Georgia  North  Dakota 

Hawaii  Ohio 

Idaho  OretTO" 

Illinois  Rhode  Island 

Kansas  Tennessee 

Kentucky  Texas 

Louisiana  Vermont 

Maine  Virginia 

Maryland  Washington 

Michigan  West  Virginia 

Minnesota  Wyoming 

ME-\fORANDUM  FOR  ARTHUR  B>  HaXSOX 

Re:  Responses  of  State  Attorneys  General  To  Inquiry  Re  Confroiitntlons  Be- 
tween  press  and  State  Governmental  Investigative  Bodies 
I  have  reviewed  the  34  responses  to  your  letter  dated  January  24,  1073  to  the 
State  Attorneys  General  regarding  confrontations  between  the  press  and 
investigative  bodies  in  their  states,  and  their  views  upon  the  AXPA  newsman's 
privilege  proposed  bill.  I  have  classified  the  responses  into  the  following  cate- 
gories : 

1.  Not  aware  of  any  Incidences  concerning  problems  which  may  have  arisen 
between  the  press  and  the  various  state  governmental  investigative  bodies  of 
their  state: 

Arkansas  Montana 
Colorado  New  Tork 

Georgia  North  Carolina  (letter  referred  to  legal 

Hawaii  counsel  for  X.C.  Newspaper  Publish- 

Idaho  ers  Association.) 

Illinois  North  Dakota 

Kansas  Vermont 

Louisiana  Virginia 

Michigan  Washington 

Minnesota  West  Virginia 

Missouri 

2.  Reference  to  state  court  cases  In  their  state  : 

(n)  Alabama:  Ex  parte  Sparroto,  14  F.R.D.  351  N.D.  Ala.  (3953).  Motion  by 
plaintiff,  whose  civil  action  for  libel  had  been  instituted  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York,  to  compel  newspapernmii 
whose  deposition  was  being  taken,  at  the  instance  of  plaintiff,  in  Birr.'ingham, 
Alabama,  to  disclose  the  .sources  of  information  which  he  had  .supplied  to  de- 
fendant-publisher of  the  alleged  libelous  matter.  The  District  Court,  Lynne,  J., 
held  that  the  newspaperman  who  had  invoked  Alabama  statute  granting  privilege 
against  disclosure  of  sources  of  information  published  in  a  newspaper,  would 
not  be  compelled  to  disclose  his  sources  of  information.  Motion  denied. 

(b)  California:  William  Farr  case, 

(c)  Kentucky:  Branzhury  v.  Hay.%  33  L:Ed  2d  626  (1072). 

(d)  Maryland:  Lightman  v.  Stat,  204  A.  2d  140  (Md.  Sp.  App.)  aff'd.  per  curiam 
No.  233  (Md.  App.  Oct.  7,  1972)  (Petition  for  Writ  of  Certorari  filed).  A  shop- 
keeper  of  a  pipe  store,  gave  on-the-scene  information  to  a  reporter  which 
revealed  her  complicity  in  illegal  marijuana  activities  and,  the  court  held  that 
her  identity  was  not  protected  by  the  Maryland  Newsmeu^s  Privilege  Statute. 

(e)  Oregon:  State  7).  Buchanan,  250  Or.  244,  436  P.  2d  729  (1968)  cert.  den. 
302  U.S.  905.  Supreme  Court  of  Oregon  held  that  freedom  of  the  press  did  not 
give  a  newspaper  reporter  the  constitutional  right  to  preserve  the  anonymity 
of  an  Informer  before  a  county  grand  jury  investigating  the  use  of  marijuana. 
The  decision  was  based  upon  the  rationale  that  a  court  could  not  constitutionally 
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grant  a  special  privilege  to  *'newsgathers**  without  defining  the  membership  of 
that  class  and  tliat  by  so  doing,  freedom  of  the  pres.s  might  be  infringed  as  to 
those  persons  not  included  within  the  class.  However,  the  court  declined  to 
decide  whether  the  Constitution  forbids  the  Icpislativc  enactment  of  reasonable 
privileges  to  withhold  evidence. 

it)  Tcnyicsaec:  Within  the  last  two  or  three  months,  a  news  reporter,  Harry 
Thornton  of  WDEF-TV  in  Chattanooga,  who  had  cond\icted  a  talk  show,  was 
cited  for  contempt  and  jailed  for  several  }iours  for  refusing  to  disclose  the 
identity  of  a  grand  juror  who  accused  the  grand  jury  of  cond\ictiiig  a  whitewash 
as  to  their  investigation  of  a  local  judge.  The  matter  was  not  pursued  at  the 
appellate  level  because  it  become  moot. 

(g)  Texas:  Two  instances  of  attempts  to  block  the  free  flow  of  information 
wore  reported  last  year. 

1.  An  editor  and  his  reporter  were  ordered  by  an  Arkansas  judge  (Arkansas 
is  across  the  street  from  the  town  where  the  newspaper  is  located)  not  to  pub- 
lish the  .story  that  the  first  of  two  men  being  tried  in  a  rape  case  had  been  fo\md 
guiltv.  The  editor  printed  the  story  and  the  judge  found  them  guilty  of  contempt 
of  court  and  gave  them  a  60-day  jail  sentence  and  a  $250.00  flne— suspended.  On 
appeal,  the  Arkansa.s  State  Supreme  Court  overruled  the  judge's  contempt  order. 

2.  In  Corpus  Christi  last  year,  fln  attorney  for  a  person  found  guilty  of  killir'* 
a  police  ofllcer  filed  a  motion  for  a  new  trial  and  asked  for  the  negatives  of 
photographs  wliich  the  Corpus  Christi  Cancr-Timcs'  photographer  had  taken 
around  and  outside  of  the  court.  The  trial  judge  supported  the  request  (although 
he  later  said  he  wished  that  he  had  not),  but  the  newspaper  refused  to  provide 
the  negatives.  The  newspaper  ceased  to  resist  the  subpoena. 

3.  Responses  favoring  newsmen's  privilege  legislation  : 

(a)  Connecticut:  Attorney  Genoral  Killian  is  in  favor  of  the  right  of  a  news- 
man to  protect  his  sources  because  he  feels  that  the  news  media  is  the  "most 
effeictive  shield  ever  devised  for  protection  of  the  people*s  right  to  know*'.  He  is 
in  favor  of  protecting  a  confidential  communication  made  to  a  new.sman  in  his 
professional  capacity  because  "they  very  process  of  public  information  will  stop 
if  confidentiality  can  be  destroyed  by  any  government  official's  whim'*.  He  is, 
therefor,  supr*  rting  the  enactment  of  a  shield  law  in  Connecticut  which  would 
provide  that  no  professional  newsman  will  be  s\ibject  to  contempt  for  refusing  to 
identify  his  news  sources.  (See  remarks  of  Attorney  General  Robert  K.  Killian 
for  the  Xew  Haven  County  Junior  Bar  Association  Graduate's  Club,  Jan- 
uary 15,  1073,  and  statement  before  Judiciary  Committee  of  Connecticut  State' 
Legislature  on  January  31, 1973.) 

(b)  Maine:  Xot  aware  of  any  problems  in  the  State  of  Maine.  Occa.sional  minor 
disagreement  concerning  the  relea.se-  of  information  in  connection  with-  the 
investigation  of  homicide  and  similar  cases,  but  these  are  u.'jually  resolved 
without  difficulty.  The  ANPA  bill  is  almost  identical  to  a  bill  submitted  to  the 
current  session  of  the  Maine  Legislature.  Attorney  General  Jon  A.  Lund  sup- 
ports this  bill  and  "may  endorse  it  publicly". 

(c)  yeto  Mexico:  No  incipiences  involving  confrontations  between  press  and 
government  in  New  Mexico.  However,  a  law  similar  to  the  ANPA  proposal  is  now 
before  the  Xew  Mexico  legislature.  Attorney  General  David  L.  Norvell  has 
given  his  full  and  active  support  of  this  unqualified  newsmen's  privilege  legisla- 
tion for  his  state. 

(d)  New  Hampshire:  Attorney  General  Warren  B.  Rudman  support  House 
Bill  277  pending  in  the  New  Hampshire  Ho\ise  of  Representatives,  which  bill  is 
very  similar  to  the  AXPA  proposal  in  that  it  protects  both  the  source  of  news 
gathered  for  pubhc  dissemination  and  any  unpublished  information  obtained  in 
the  c6\irse  of  gathering  news  which  has  been  published. 

4.  Qualified  supy)ort  for  enactment  of  newsmen's  privilege  legislation  : 

(a)  Delaware:  The  Attorney  General  has  s\ibpoenaed  a  local  major  Wilmington 
newspaper  to  produce  for  investigative  purposes  only,  and  not  for  evidentiary 
purposes,  a  photograph  taken  by  a  newspaper  photographer  at  a  demonstration. 
The  photograph  was  not  printed  in  a  new.spaper,  although  a  picture  taken  by  the 
same  photographer  was  printed.  The  newspaper  has  resisted  the  subpoena  and 
the  ni Jitter  is  now  before  the  Delaware  Supreme  Court. 

The  Attorney  General  believes  that  newsmen*s  privilege  legislation  should  be 
approached  with  caution.  Tliere  is  concern  that  such  legislation  might  encourage 
Ie.ss  scrupulous  people  in  the  news  media  to  be  irresponsible  regarding  publica- 
tion of  defamatory  statements  with  regard  to  public  figures  who  wo\ild  be 
vrlthout  recourse.  On  the  other  hand,  there  is  recognition  of  the  need  to  protect 
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confidential  sources  and  that  the  news  media  and  the  confidential  sources  should 
not  be  arms  of  law  enforcement.  There  is  recognition  of  the  harmful  effects  of 
the  arbitrary  subpoenaing  of  newsmen  for  grand  juries  or  other  hearings  in 
order  to  harass  or  force  expo;  nre  of  confidential  sources  of  information.  But  the 
Attorney  General  is  concerned  that  this  situation  might  give  rise  to  -legislation 
which  would  go  too  far  in  protecting  newsmen.  The  Attorney  General  feels 
that  there  are  many  instances  where  society  has  a  greater  interest  to  which  the 
news  media  should  respond  rather  than  to  hide  behind  a  statutory  priTilece 

(Response  prepared  by  Jerome  O'Herlihy,  Chief  Deputy  Attorney  General 
with  copy  to  the  Honorable  Robert  W.  Kastenmeier  and  the  Honorable  Sam  J. 
Ervin,  Jr.) 

(b)  Rhode  Island:  There  have  been  infrequent  instances  in  the  past  few 
years  regarding  confrontations  between  the  press  and  law  enforcement  This 
Is  in  part  due  to  the  Rhode  Island  Newsmen's  Privilege  Act.  Attornev  General 
Richard  A.  Israel  indicates  that  even  prior  to  the  Rhode  Island  Statiite,  Rhode 
island  law  enforcement  authorities  were  aware  that  the  sources  of  most  news- 
men s  information,  as  opposed  to  direct  evidence  testimony,  were  usually  obtain- 
able in  other  ways  than  through  the  grand  juries  or  other  foniial  investigative 
proceedings.  ■ 

The  Attorney  General  is  not  in  favor  of  those  provisions  in  the  AXPA  bill 
which  he  feels  would  allow  a  person  claiming  to  be  the  potential  author  of  a 
manuscript  of  a  book  which  has  no^  ^-^t  been  written  to  claim  the  privilege 
against  testifying  to  a  murder  to  which  he  was  an  eyewitness.  The  Attoriiov 
General  is  in  favor  of  a  requirement  of  regularity  of  publication  for  the  pro- 
tected media  and  the  regularity  of  the  employment  of  the  protecte<l  witness,  as 
well  as  the  specific  exclusion  from  the  privilege  of  eyewitness  testimony  to  acts 
of  criminal  violence. 

(c)  ■Wyoming:  A  bill  is  now  pending  before  the  Wyoming  State  Legislature 
Which,  if  passed,  will  provide  that  no  person  engaged  in  media  work  shall  be 
compelled  or  required  to  disclose  the  identity  or  source  of  an  informant  or  anv 
notes  or  other  material  obtained  in  the  course  of  snch  employment,  in  anv  lejral 
proceeding,  including  a  trial  investigation,  grand  jury  or  petit  Jnry 

While  Attorney  General  Clarence  A.  Brimmer  generallv  is  favorable  toward 
snc  J  legisl/ition,  he  is  somewhat  disturbed  by  the  complete  lack  of  qualification  of 
snch  privilege,  since  it  has  occurred  to  him  that  there  could  be  instances  where 
information  pertaining  to  the  commission  or  concealment  of  crime  oucht  to  be 
disclosed  to  a  grand  jury.  ' 

5.  Miscellaneous. 

(a)  Ohio:  Attorney  General  William  J.  Brown  has  had  **onlv  the  usual  occur- 
rences which  one  learns  to  expect  if  he  is  a  public  official.*'  He  feels  that  while 
the  inherent  trust  which  we  pl,ace  in  our  news  media  is  occasionaily  violated, 
overall,  it  is  upheld. 

Joiix  N.  Fexrich,  Jr. 


State  Xewsmen'*s      'vilege  Legislation  and  Cases  Arisin'g  Thereunder 

(By  Arthur  B.  PI-     on,  General  Counsel,  American  Newspaper  Publishers 

Association) 


PREFACE 

4.u^^^^  niemorandum  on  state  privilege  legislation  assumes  some  familiarity  on 
the  part  of  the  reader  with  the  discussion  of  the  proposed  federal  legislation*  and 
the  problems  raised  thereunder  in  our  Augnst  31st  memorandum. 

The  focus  of  the  state  legislation  on  newsmanV  privilege  is  different  in  certain 
key  areas  from  the  focus  of  the  federal  propo^^.s.  At  first  glance,  the  state 
statutes  appear  to  grant  a  broader  protection  to  newsmen  than  the  federal 
proposals  do,  since  unlike  the  federal  bills,  the  vast  majority  of  the  state  statutes 
do  not  have  any  qualifications  on  the  privilege  granted.  These  state  statutes, 
however,  are  not  as  protective  as  the  federal  bills.  Sixteen  of  the  eighteen  state 
statutes  protect  the  newsman  only  from  the  disclosure  of  n  ''source"  of  informa- 
tion. wherea>;  all  of  the  federal  bills  protect  the  new.snian  f/om  the  disclosure  of 
the  information  as  well. 

Along  with  the  August  31st  memorandum,  this  analysis  is  meant  to  he  a 
charter  with  which  to  begin  to  explore  the  complex  area  of  newsman's  privilege 
legislation. 
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AH  of  the  state  stat\ites  are  set  forth  in  an  appendix  to  this  memorandum ;  and 
therefore,  the  references  to  the  statutes  in  the  memorandum  have  not  been 
accompanied  by  the  citations  to  the  state  code. 

■  I.  PERSONS  PROTECTED 

The  person.s  protected  by  the  state  statutes  are,  in  most  instances,  a  more 
limited  groiip  than  those  protected  by  the  federal  bills  and  proposals.  The  group 
in  narroNveil  by  the  use  of  three  techniques — the  deflnitions  of  the  relationship 
between  the  person  protected  and  the  various  media,  tlie  listing  of  the  various 
media  themselves  and,  finall.v,  the  insistance  in  both  the  definitions  and  the  lists 
thnt  the  relationships  be  "regular"  or  that  the  media  be  ''legitimate." 

In  one  iispect,  however,  the  person5^  protected  in  the  state  statutes  possibly 
comprise  a  larger  group  than  those  protected  in  the  federal  bills.  For  only  the 
state  statute.s  specifically  protect  persons  who  have  been  newsmen  but  are  no 
longer,  as  well  as  persons  who  have  been  and  continue  to  be  newsmen. 

.4.  Description  of  relationship  between  the  perso7is  protected  and  the  7ieiva  media. 

Although  very  few  of  the  state  statutes  use  exactly  the  rame  words  to  define 
the  relationship  between  the  persons  protected  and  the  news  media,  the  defini- 
tions found  in  all  the  statutes  can  be  broken  down  into  three  basic  groups. 

The  three  groups  of  definitions  are  found  in  : 

(1)  Statutes  using  nouns  ("reporter"). 

(2)  Statutes  describing  the  contractual  relationship  between  the  pro- 
tected nerson  and  the. news  media  ("employed  by"). 

(3)  Statutes  de.scribing  the  functions  performed  by  the  protected  person 
within  the  news  media  ("gathering  news"). 

Some  statutes  use  more  than  one  of  these  devices  in  order  to  limit  the  protec- 
tion of  the  privilege ;  others  use  yet  another  device — they  describe  the  informa- 
tion whose  source  the  protected  person  need  not  reveal. 

1,  Statutes  using  nouiis 

Four  statutes  [Ark.,  Ind.,  Mich.,  Nev.]  use  nouns  to  describe  the  relationship 
between  the  persons  protected  and  the  media.  (These  statutes  are  to-be  distin- 
guished from  statutes  which  protect  a  "reporter"  or  a  ''professional  journalist*', 
but  then  go  on  to  define  those  terms.)  In  the  four  statutes  which  use  nouns,  but 
do  not  go  on  to  defluf*  those  nouns,  the  main  problem  in  determining  the  scope  of 
their  protection  is,  of  course,  this  Jack  of  a  definition.  Most  frequently,  the  nouns 
used  are : 

(1)  reporter  or  reportorial  employee; 

(2)  editor  or  editorial  employee. 

Confronted  with  these  statutes,  a  court  would-be  likely  to  limit  their  protection 
to  salaried  employees  of  the  various  media ;  independently  contracted  workers 
would  probably  not  be  protected. 

This  use  of  nouns  has  another  limiting  effect  on  the  legislation's  coverage.  All 
the  federal  bills  seem  to  take  pains  to  ensure  that,  if  new.s  is  protected  at  all,  it 
is  protected  completely.  They  do  this  by  granting  the  privilege  to  anyone  connected 
with  the  news  media — whether  that  person  collects,  edits  or  disseminates  the 
news. 

Most  of  the  state  statutes  take  similar  precautions.  However,  a  few,  particu- 
larly those  which  define  the  relationship  of  persons  protected  to  the  news  media 
by  using  nouns,  do  not.  The  Arkansas  statute,  for  example,  protects  an  "editor, 
reporter  or  other  writer  for  a  newspaper",  but  only  the  "manager  or  owner"  of  a 
radio  station.  The  Michigan  statute^  protects  only  "reporters". 

In  viewing  the  state  statutes  which  do  protect  only  a  limited  group  of  persons 
who  will  come  into  contract  with  the  information,  it  slionld  ))e  remembered  that 
most  of  those  statutes,  unlike  the  Federal  proposals,  extend  the  .privilege  only 
to  the  source  of  information.  While  a  large  number  of  editorial  assistants  could 
probably  testify  regarding  information,  probably  no  one  imt  the  reporter  could 
testify  regarding  the  source  of  that  information.  Therefore,  an  extensive  cover- 
age of  "everyone  in  the  ofldce"  is  not  as  necessary  in  the  state  as  in  the  federal 
legislation. 

^  The  Mlcltlffan  stntuto  is  certninly  the  hriofost  of  the  state  stn tilths  : 

**In  any  Inquiry  nutliorlzed  by  [the  Code  of  Crlminnl  Procedure!,  com miinicnt Ions 
between  reporters  of  newspnpcra  or  other  pwhlicntions  nnd  their  Informants  are  hereby 
declared  to  be  prlvi/cged  and  confidential." 
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2.  Statutes  describing  the  contractual  relationship  between  the  protected  person 

and  the  news  media 

The  California  statute  forms  a  bridge  between  the  last  group  of  state  laws 
and  this  next  group.  It  protects  "a  publisher,  editor,  reporter  or  other  person 
connected  toith  or  employed  by  [a  news  media]".  The  next  group  of  statutes 
fPa.,  Alabama,  Ken.,  Mo.,  X.J.,  Mont.,  Ohio]  protects  "persons  engaged  in  con- 
nectea'  with  or  employed  by  [news  media]." 

These  contractual  terms  which  describe  the  relationship  l>etween  the  persons 
protectv"!d  and  the  news  media  seem  to  encompass  within  the  scope  of  persons 
protected  by  the  state  statutes  every  janitor  and  window  washer  in  a  newspaper 
building.  To  put  a  brake  on. the  scope  of  their  protection,  the  California  statute 
and  the  statutes  of  most  of  these  states  limit  the  information  whose  sources  they 
protect  to  that  information  whicli  has  been  published.  Any  person  connected 
with  the  news  media  is  protected  from  disclosing  his  sources  only  so  long  as  the 
information  garnered  from  those  sources  is  published.  These  statutes  would 
protect  free-lance  news  gatherers— but  only  so  long  as  their  information  was 
eventually  published  in  a  recognized  media.  That  condition  would  leave  many 
news  gatherers — independent  or  not — vulnerable  to  subpoenas. 

Not  wishing  to  limit  its  protection  to  the  sources  of  only  published  information, 
several  laws  in  this  second  group  have  no  such  requirement,  but  list  instead  the 
funcliions  in  which  a  person  must  be  engaged  in  order  to  gain  access  to  the 
statute's  protection.  Tiiis  list  varies  depending  on  the  media  protected  by  the 
statute,  hut,  generally  it  includes  the  functions  of  "gathering,  procuring,*  com- 
piling, editing  and  publishing  news."  [Pa.] 

Two  of  the  statutes  [Mont.,  Ohio]  are  broader  than  the  others.  Like  Pennsyl- 
vania,  they  protect  persons  who  have  not  yet  published  information.  In  addition, 
they  make  clear  that  the  relationship  between  the  media  and  the  news  gatherer 
can  be  tenuous;  they  describe  their  persons  protected  as  persons  "engaged  in 
the  work  of  a  news  media*'  instead  of  just  persons  "engaged  on  a  news  media." 
The  question  could  arise  whether  "engaged  in  the  work  of  [a  new.s  media]" 
meant  in  the  exact  work  and  assignments  handed  down  by  the  listed  news  media 
or  in  the  same  general  field  of  work  as  the  listed  news  media ;  this  ambiguity  is 
further  muddled  by  the  way  in  whieh  tlie  source  of  the  information  protected 
is  described;  "Source  of  the  information  gathered  in  the  course  of  his  employ- 
ment." Does  this  phrase  include  within  the  statute's  protection  a  self-employed 
news  gatherer?  The  statute  needs  clarification. 

The  last  version  of  these  statutes  which  describes  persons  protected  in  terms 
of  contractual  relationships  is  the  Arizona  version.  It  proteets  "a  person  engaged 
in  reportorial  work"  but  only  "Information  procured  for  puhlication  in  a  media 
with  which  he  was  associated  or  by  which  he  is  employed."  Thus  this  statute 
seems,  at  first,  to  be  the  most  lenient  in  permitting  protecion  of  independent 
newsmen  ;  hut  on  further  inspection,  turns  out  to  he  the  least  flexible.  When  he 
is  compiling  his  information,  an  Arix.ona  newsman  must  not  merely  be  employed  ; 
he  must  be  "associated  with  or  employed  by  a  recognized  media.'* 

8.  Statutes  describing  the  functions  performed  by  the  protected  person,  iciihin 

the  news  media 

This  last  group  of  statutes  [N.M..-La.,  111.,  Alaska,  N.Y.]  describes  the  relation- 
ship of  the  persons  protected  to  the  news  media  solely  by  describing  the  news 
disseminating  functions  performed  by  those  persons.  The  persons  who  fall  under 
the  aegis  of  those  statutes  generally  "collect,  write,  or  edit  news  for  publication 
through  [news  media.]"  They  probahly  would  include  both  independent,  con- 
tracting news  gatherers  and  completely  independent  news  gatherers. 

In  .some  statute.s,  where  the  information  protected  i.^  only  that  procured  "in  the 
course  of  their  employment,"  it  could  be  argued  that  independent  news  gatherers 
would  not  he  covered  ;  in  others,  where  the  information  protected  is  that,  procured 
."while  acting  as  a  reporter,"  an  independent  news  gatherer  would  certainly  be 
covered. 

The  New  York  statute  seems  to  he  the  only  one  of  this  group  which  does  not 
protect  the  independent  gatherer;  it  protect.*^  information  which  com(».^.into  a 
news  gatherer's  possession  only  when  he  i.*^  acting  for  a  media  "by  which  he  is 
profe.s.sionally  employed  or  otherwise  associated." 

B.  The  listing  of  the  media 

The  greatest  limitation  on  the  per.sons  protected  -under  the  state  statutes 
comes  not  from  the  descriptions  of  t2ie"  relationships  l)etween  the  personts  and  the 
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media,  but  from  the  listings  of  the  media  themselves.  Unlike  some  of  the  federal 
bills  which  use  general  terms  to  define  the  media  protected,  every  one  of  the  state 
huvs  lists  the  precise  news  media  which  it  protects.  About  a  third  of  the  state 
statutes  are  even  more  specific  than  those  Federal  bills  which  al.so  list  the  pro- 
tected media  ;  those  state  statutes  define  terms  such  as  "newspaper"  or  "wire 
service". 

None  of  the  state  laws  use  general  terms  to  define  the  protected  media.  Wliile 
some  of  the  .statutes  [Ifich..  X..T.]  list  as  protected  media  only  "newspapers",  even 
in  those  statutes,  the  meaning  of  that  tenii  has  not  been  extended  beyou^l  its  gen- 
erally narrow,  lay  meaning,  and  does  not  include  all  printed  publications.  This 
is  true  whether  or  not  the  statute  defines  the  term  ^'newspaper".  Both  the  Cali- 
fornia and  the  Ohio  statutes  extend  their  protection  to  "newspapers"  without 
specifying  any  further  what  that  term  .'Should  encompass;  courts  interpreting 
those  statutes  have  decided  that  that  term  does  not  encompass  a  Dun  &  Brad- 
street  bi-monthly  publication  [Deltec,  Tnc.  v.  Dun  dc  Bradsireei,  Inc.,  187  F. 
Supp.  788  (1960)],^  or  Look  Magazine  [Application  of  Cepeda,  233  F.Supp.  465 
( S.D.N.  Y.  1964)].' 

Since  the  term  "newspapers"  is  narrowly  construed,  the  states  which  want 
protection  of  other  press-related  media  have  specified  what  those  media  are.  "Peri- 
odicals" [Nev.],  "journals"  [Md.],  "magazines"  [N.Y.],*  and  "other  publications" 
[Mich.]  are  liste<l  as  protected  in  certain  states. 

"Press  associations"  (sometimes  specifically  defined/  sometimes  not)  are  pro- 
tected in  half  the  states. 

References  to  the  broadcasting  industry  are  found  in  the  statutes  of  15  states 
[N.Y..  N.D.,  Alaska,  111.,  La.,  N.M.,  Md.,  Mon.,  Ark.,  Pa.,  Nev.,  Calif.,  Ariz., 
Alabama,  Ken.] 

Like  the  lists  of  various  periodicals,  the  lists  of  various  broadcast  media  can  be 
either  simple  or  extensive — a  "list"  which  contains  only  one  media — radio  (Ark.) 
or  a  list  which  affords  a  complete  protection  to  the  sources  of  information  broad- 
cast by  "wire,  radio,  TV.  cable  TV.  or  fascsimile".  [Alaska]  About  half  the  state 
.statutes  which  protect  the  publications  media  also  protect  press  associations; 
about  half  the  state  statutes  which  protect  some  broadcast  media  also  protect 
"wire  services" 

C.  The  concern  tenth  protecting  only  the  professional  press. 

"While  many  of  the  Federal  bills  could  be  construed  to  protect  both  the  under- 
ground and  the  more  conventional  press,  state  laws  are  so  drafted  as  to  not  be 
easily  construed  as  to  apply  to  the  underground  press. 

This  concern  that  only  oflicial,  commercial  news  organizations  be  protected 
is  perhaps  best  illustrated'  by  the  Indiana  statute  which  protects  persons  con- 
nected with : 

(1)  Newspapers  which — 

(a)  are  weekly,  semi-weekly,  bi-weekly  or  daily  and 

(b)  conform  to  postal  regulations  and  „ 

(c)  are  published  for  fi^e  consecutive  years  in  the  same  city  or  town  and 
id)  have  a  paid  circulation  of  2%  or  more  of  the  county  in  which  they 

are  published ;  ' 

a  Deltec!  Tnc.  involved  n  Hbel  notion  bronpht  npninst  Biin  &  Brndstrefit.  the  publishers 
of  bl-montblv  reports  on  tbe  finnnclnl  stntiiB  of  persons.  firniK  nnd  corporntlons.  llie  Oblo 
newspnpermnn'fi  nrlvliegn  statute  is  found  in  $  2730.12  of  tbc  Oblo  Code.  "Newspapers."  as 
(lefinefl  brondly  in  Oblo  Code  5  2739.11.  InehideK  "nny  perlodlcnl  sold  or  offered  for  snle 
In  Oblo."  However,  thnt  definition  Is  speclflcnlly  Hmited  to  the  term  as  It  appears  In 
55  2739.3N3-18.  The  newsman's  privilege  statute.  §  27S0.12.  refers  not  only  to  "newspapers", 
hut  to  "newspapers  and  press  nssoelatlnns".  RelylnR  on  tbe  section's  consnicuous  absence 
from  the  llstlnjp  in  JJ  2739.11  and  relylnfr  on  Its  use  of  "press  association"  In  addition  to 
••newspaper,  tbe  federal  district  court,  eonstrulnp  tbe  term  ••newspaper"  narrowly,  de* 
cided  that  It  did  not  Include  tbe  Bun  &  Bradstreet  publication. 

^Application  of  Ccpeda  waft  another  libel  case  In  which  California  law  was  applied  to 
a  deposition  taklnc  place  in  New  York.  Cepeda.  a  baseball  player  for  tbe  Giants,  wished 
to  know  the  Identity  of  the  Giant  officials  who  bad  made  certain  allecredly  llbe'ious  state- 
ments ahout  blm.  Tbe  CfiUfornla  statute  protected  ••newspaper".  On  tbe  authci»''ty  of  some 
California  libel  cases  defining  ••newspapnrs"  and  of  Deltec^  the  District  Couti.  held  that 
a  newsman  for  Look  ninpnzlne  was  not  protected  by  tbe  California  statute.  The  court 
compared  the  California  statute  with  other  state  statutes  ••whlc'j  have  mon?  Inclusive 
lanpruapre,"  I.e.,  protect  periofllcals  other  than  newspapers. 

*  Nothing.  Including  maca?5lnes.  was  protected  In  New  York  In  1904.  when  .Tudpe 
Tenney  In  AppJicntions  of  Cepeda  decided  to  apply  California,  rather  than  New  York  law  to 
tbe  deposition  taking  place  In  New  York.  [See  Section  11,  Proceedings  Covered,  for  a 
discussion  of  the  reasoning  behind  this  decision  J 

For  an  example  of  a  definition,  see  .Maskii  where  a  press  association  I?  ••an  associa- 
tion of  [periodicals]  engaged  in  giitbering  news  and  disseminating  It  to  Its  members  for  ' 
publication". 
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(2)  Recognized  press  ELSROdations. 

(3)  CwiuneroiiiUjf  (icenHVd  radio  or  television  stations  and  only  when  tlioy  are 
bona  fide  owners,  officials,  editorial  or  reportorial  employees  and  only  when  they 
receive  their  prinlcpal  income  from  Jcgitimaic  gathering,  writing,  otc.  of  news. 
In  four  separate  ways,  the  Indiana  statute  .stresses  its  concern  that  its  protec- 
tion exend  only  to  "bona  fide  employees  who  receive  income  from  legitimate 
jobs  with  legitimate  ne\Vs  media". 

Although  none  of  the  other  states  seem  quite  as  concerned  with  the  prohlem 
of  "bogus"  reporters  as  does  Indiana,  most  have  sought  by  .some  means  not  lo  ex- 
tend the  protection  of  their  statutes  to  members  of  the  underground  or  nuprofes- 
^sional  press.  Fully  a  third  of  the  states  define  the  term  "newspaper"  and  all  of 
these  definitions  preclude  puhhcations  not  having  a  paid  general  circulation  [X.Y,. 
Alaska,  111.,  K.M.,  Pa.,  Ind.]  It  sems  to  be  no  coincidence  thui  tiiese  are  generally 
states  whose  definitions  of  "newsmen"  included  free-lance  newsmen.  The  otiier 
states  probably  feel  that  no  such  definitions  are  necessary  to  prevent  "bogiis" 
newsmen  from  claiming  the  privilege.  The  scope  of  their  protection  is  genenilly 
limited  either  by  the  use  of  nouns  to  describe  newsmen  or  by  the  insistence  that 
the  information  whose  sources  are  protected  be  published  in  a  recognized  news 
media.  Persons  who  claim  a  newsman's  privilege  in  those  states  mast  have  firm 
connections  with  some  professional  organization.  The  result  of  all  these  limita- 
tions is  that  the  privilege  granted  in  most  states  does  not  seem  to  extend  to  casual 
newsmen. 

D.  The  inclusion  of  ex-reportcrs 

While,  in  mo.st  of  their  descriptions  of  persons  protected,  the  state  statutes  am 
more  limited  than"  or,  at  most,  parallel  to,  the  Federal  proposals,  in  one  area 
the  specific  protection  of  some  of  the  state  statutes  is  broader  than  that  of  the 
Federal  proposals.  Some  state  statutes  specifically  nrant  protection  to  persons 
who  were  newsmen  when  they  received  the  informavion  from  the  alleged  privi- 
leged source,  but  are  no  longer  newsmen  at  the  time  the  identity  of  the  source 
is  sought.  This  provision  always  exists  in  recently-enacted  statutes  [La.— 
enacted  in  1970;  111.— enacted  in  1971;  Caiif.— amended  in  1971;  see  also 
the  N.J.  bill  which  passed  the  Senate  in  1972  and  is  scheduled  to  be  voted  on 
by  the  General  Assembly].  A  recent,  narrow  construction  of  the  term  "newsman" 
has  triggered  tlie  inclusion  of  this  provision  in  state  legislation  and  proposed 
state  legislation.  See  Farr  v.  Superior  Court,  22  CA.  3d  60,  99  Cai.  Rptr. 
342  (1971).  .  ^ 

Our  memorandum  on  Federal  proposals  did  not  consider  the  possibility  that 
the  term  "newsman"  might  not  be  extended  to  include  persons  who  were  news- 
men at  the  time  of  .  receiving  the  information,  but  not  at  the  time  of  the  com- 
ma^Tid  to  di.sclose  the  identity  of  the  source.  If  such  a  narrow  interpretation 
of  reporter's  privilege  legislation  exists — as  it  almost  surely  does — and  is  not 
considered  desirable,  the! Federal  proposals  should  have  written  into  them  a 
provision  guarding  against  such  narrow  Interpretation. 

.n.  PROCEEDINGS  COVERED 

The  methods  of  describing  the  proceedings  covered  by  these  statutes  vary 
widely  from  state  to  state,  but  most  can  be  placed  into  two  general  categories, 
specific  or  general.  The  specific  statutes  carefully  list  not  only  the  bodies  before 
which,  but  also  the  investigations  in  which  a  privilege  can  be  invoked.  The 
general  statutes,  if  they  list  those  bodies  or  investigations  at  all,  do  so  in 
•  general  terms.  The  Alaska,  California  and  New  York  statutes  contain  somewhat 
unique  provisions  of  describing  the  proceedings  covered  hy  the  statute  and  shoufd 
be  examined  separately. 

Only  one  stare,  Alaska,  has  a  statute  setting  forth  the  procedure  to  he  followed 
when  a  state  privilege  is  claimed  in  a  federal  or  foreign  state  jurisdiction.  Since 
in  those  instances,  the  question  of  whether  the  privilege  can  .be  invoked  is 
•out  of  the  hands  of  the  state  which  grants  the  privilege,  the  case  law  of  the 
fonmi  state,  rather  than  the  statutory  law  of  the  granting  state,  determines  the 
result, 

Turning  to  the  case  law,  one  finds  that  a  considerable  body  of  Federal  case 
law  has  evolved  around  the  question  of  the,  approach  to  he  followed  when 
a  state  privilege  invoked  in  a  Federal  forum.  A  quick  survey  indicates  that  the 
law  ''C  the  state  or  Federal  body  granting  the  great  est  reporter's  privilege  tends 
to !  0  followed. 

The  specific  statutes. — A  typical/ specific  statute  reads ; 
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**[A  person  need  not  disclose]  in  any  legal  proceeding  trial  or  investigation 
before  nny  court,  grand  jury,  traverse  or  petit  jury  or  any  officer  thereof,  be- 
fore the  General  Assembly  or  any  committee  thereof,  before  any  conmiission,  de- 
partment or  bureau  of  this  Commonwealth,  or  before  any  county  or  liiuiiicipal 
body,  officer  or  counnittee  thereof.*'  (Pa.) 

The  specilic  statutes  [Pa.,  Xev.,  Alabnma,  Ky.,  Ariz.,  Mont.,  Ohio]  all  list  both 
the  type  of  inve.stigaticjn  wJiich  is  pnjUibited  and  the  bodies  before  which  it  is 
prohibited.  They  are  all  comprehensive  in  their  coverage.  Not  content  with  limit- 
ing the  scope  of  their  protection  to  judicial,  administrative  and  legislative  pro- 
ceedings (us  the  Federal  proposals  do  and  us  the  Louisiana  statute  even  more 
t.*xplii!itl.v  does),  they  take  care  to  see  that  at  any  stnge  of  any  investigation  be- 
fore any  officer,  the  protected  person  will  not  have  to  reveal  his  source  of  in- 
foriijation.  Like  all  statutes  which  U.st  categories  in  detailed.  Instead  of  general 
terms,  tliese  statutes  run  the  risk  that  the  judiciary  will  determine  that  a  type 
of  proceeding  not  specilically  set  forth  in  the  statute  will  not  fall  within  the  scope 
of  the  statute's  protection. 

2.  The  general  statutes. — The  general  statutes  [111.,  N.M.,  Md.,  Mich.,  N.J., 
Ark.,  Ind.]  seem  to  indicate  that  several  state  legislatures  gave  little  thought  to 
the  types  of  proceedings  to  be  covered  by  the  statute  which  they  enacted.  This 
casual  attitude  has  not  reaped  disastrous  results;  courts  do  not  seem  anxious  to 
narrowly  construe  terms  describing  proceedings  covered.  The  New  JersiBy  statute, 
for  example,  does  not  mention  any  specific  proceedings  covered  by  the  statute,  but 
instead  grants  a  "privilege  to  refuse  to  disclose"  without  indicating  where  that 
privilege  can  be  exercised.  Nevertheless,  a  New  Jersey  court  found  that  a  privi- 
lege could  be  asserted  at  discovery  as  well  as  at  trial : 

"In  view  of  the  sweeping  nature  of  discovery  rules,  which  are  designed  to  in- 
sure the  ability  to  obtain  all  relevant  facts  before  trial,  this  court  perceiviBS  no 
distinction  between  the  claim  of  a  privilege  at  discovery  and  a  claim  at  trial." 
Bcecroft  v.  Point  Pleasant  Printing  d  Publishing  Co.,  82  N.J.  Super.  269,  197  A. 
2d  416  (1964). 

With  such  statutory  construction,  general  descriptions  of  proceedings  covered, 
such  as  "before  any  proceeding,  by  any  authority"  [N.M.]  or  * 'in  any  inquiry  au- 
thorized by  this  code"  [Mich.],  are  sufficient  protection  for  newsmen.  Although 
problems  might  arise  when  the  statute  specifies  one  body,  or  one  type  of  investi- 
gation [Md.],  as  long  a.s  the  court.s  recognize  that,  to  he  effective,  a  privilege 
nmst  extend  to  every  legal  proceeding,  the  wording  of  the  general  statutes  re- 
mains fully  as  able  to  protect  newsmen  as  the  wording  of  the  more  specific 
statutes. 

3.  The  unique  statutes.— Owe  specific  and  two  general  statutes  remain  to  be 
discussed.  The  .specific  statute  is  that  of  Alaska.  It  does  not  set  forth  the  tyi>es 
of  proceedings  to  which  the  statute  applies.  However,  it  sets  forth  in  elaborate 
terms  the  procedures  to  be  followed  when  invoking  or  divesting  the  privilege. 
These  procedures  diflfer  depending  on  whether  the  privilege  is  invoked  before 
the  Alaska  Supreme  Court  or  the  Superior  Court  (in  which'  case  it  can  be 
divested  only  hy  an  order  of  the  Supreme  or  Superior  court).  The  Alaska  legis- 
lature obviously  expected  that  the  protection  of  the  Alaska  Statute  ^vould  extend 
to  every  conceivable  proceeding,  although  this  intention  is  Implied  in  the  statute 
rather  than  specifically  stated. 

The  two  general  statutes  which  have  yet  to  be  discussed  are  the  New  York 
and  California  statutes.  These  statutes  cover  investigations  before  "any  body 
having  contempt  power"  ["S.Y.]  or  prevent  any  protected  i>ersons  "from  being 
adjudged  in  contempt  for  refusing  to  disclose  any  news."  [N.X.]  This  emphasis 
on  curbing  the  contempt  power  of  the  courts  seems  to  be  an  effective  way  of 
extending  the  application  of  the  statutory  privilege  to  all  proceedings.  It  seems 
that  a  citation  for  contempt,  whether  resulting  in  a  fine  or  in  a  jail  sentence, 
is  the  only  real  tool  by  which  any  body  can  react  to  a  reporter*s  failure  to 
disclose  information.  If  so.  a  prevention  of  the  use  of  that  power  could  be  a 
simple,  eflfective  way  to  provide  a  privilege  with  regard  to  inquiries  as  to  a 
newsman*s  source  before  all  proceedings. 

B.  Federal  proceedings  covered. 

Newsmen  have  successfully  Invoked  state  reporter's  privilege  laws  in  Federal 
Court.s  in  certain  instances.  Professionals  other  than  reporters  have,  of  course, 
also  invoked  the  privilege  granted  to  them  hy  law  in  Federal  Court  proceedings. 
Although  the  decisions  in  those  cases  are  useful  in  determining  whether  or 
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not  a  reporter'.i  state  privilege  could,  under  similar  circumstances,  be  invoked, 
they  are  too  numerous  and  their  Usues  are  often  too  tangential  to  reiwrter's 
privilege  to  be  carefuUy  examined  here.  This  study  examines  in  detail  only 
those  decisions  in  which  a  reporter's  privilege  was  invoked, 

1.  Types  of  Federal  suit. — For  purposes  of  analyzing  whether  a  Federal  Court 
will  follow  the  law  of  the  forum  state  with  respect  to  i^rivileged  comnunilcatioiis, 
the  cases  comi/mg  before  the  Federal  Courts  may  be  divided  into  t})ree  groups: 
Federal  criminal  cases,  Federal  question  cases,  and  diversity  cases.  See  Oo  ALR 
2d  320  ilWt). 

Federal  criminal  cases  are  governed  by  the  Federal  Rules  of  Criminal  Proce- 
dure and  no  state  reporter's  privilege  is  recognized.  Caldtoell  v.  United  States, 
311  F.Supp.  358  (N.D.  Cal.  1970),  434  F.2d  lOSl  (9th  Cir.  1970),  ajf'd  suh  nam. 
BranzhurP  v.  Hayes,  408  U.S.  665,  33  L.Bd.2d.  626,  92  S.Ct.  18a  (1972).  This 
means  that  a  Federal  grand  jury  is  always  free  to  Investigate  without  the 
shackles  of  state  newsman's  privilege  legislation. 

Federal  question  cases  are  sometimes  governed  by  the  Federal,  and  sometimes 
by  the  state,  privilege  law.  Since  reporters  are  not  often  called  ui>on  txi  testify 
in  those  cases,  the  extent  to  which  a  reporter's  privilege  cou.ld  be  invoked  in  those 
instances  has  not  yet  really  been  determined.  Federal  diversity  cases  are 
ostensibly  governed  by  the  rule  that  the  substantive  law  o/  the  forum  state  shall 
apply.  Erie  v.  Thompkins,  304  U.S.  64  (1938).  The  reporter's  privilege  legislation 
is  generally  considered  to  be  procedural  rather  than  substantive  law.  Ex  Parte 
Sparrow,  14  F.R.D.  351  (X.D.  Ala.  1953).  Federal  Courts,  when  exercising  their 
discretion,  iiave  nevertheless  often  chosen  to  apply  the  state  privilege  law  rather 
than  the  non-existant  Fetleral  privilege  law.  Furthermore,  given  a  choice  between 
the  laws  of  two  states,  one  of  which  has  a  privilege  and  the  other  of  w'hich  docs 
not,  a  Federal  Court  has  chOvsen  to  apply  Uie  law  of  the  state  with  the  privilege. 
Application  of  Cepedt^,  233  F.Supp.  465  (S.D.N.Y.  1904) . 

2.  Diversity  case-i. — In  those  diversity  caseB  where  the  trial  state  and  the 
fornm  st>ate  are  the  same,  the  state  law  rather  than  the  Federal  law  is  applied 
without  much  deliberation  on  the  part  of  the  Federal  court.  DelteCr  Inc.  v. 
Dunn  Bradstreet,  Inc.,  187  F.Siipp.  788  (N.D.  Ohio  1960)  [sUte  with  reporter's 
privilege  statute]  ;  Arfams  v.  AHSoeliited  Press,  46  F.R.D.  439  {S.D.  Texas  1969) 
tstjite  without  reporter's  privilege  statute]. 

W^len  a  foreign  deposition  is  taken  in  a  Federal  Court  case,  however,  the  trial 
state  and  the  forum  state  will  ditfer;  the  Federal  Court  mu.st  then  decide  which 
of  the  two  state  laws  to  apply.  Recognizing  that  it  was  not  hound  to  do  so,  a 
Federal  district  court  pennitted  a  reporter  who  was  being  deposed  in  Alabama  to 
invoke  the  Alabama  privilege  statute,  even  tliough  the  main  action  was  being 
tried  in  New  York.  Ex  Parte  Sparrow,  nupra. 

The  next  case  in  which  a  similar  situation  occurred  arose  in  New  York.  New 
York,  the  fornm  state,  had  at  that  time  no  "shield'*  law,  while  California,  the 
trial  st'ite,  had  one.  Belying  on  the  rationale,  but  not  on  the  precise  holding  of 
Ex  Parte  Sparrow,  supra.  Judge  Tenney  of  the  Southern  District  of  New  York 
decided  that  the  law  of  California  should  apply.  Application  of  Cepeda,  supra 
(dictum). 

The  question  of  which  law  to  apply  was  also  presented  in  Baker  v.  F.  d  F. 
Investment.  339  F.Supp.  942  (S.D.N.Y.  1972).  In  that  case  the  forum  state  was 
New  York,  the  trial  state,  Illinois.  Both  states  had  "shield*'  Jaws.  Judge  Bonsai 
found  that  "It  is  immaterial  whether  the  Illinois  or  New  York  or  both  statutes  are 
concerned,  since  both  statutes  enunciate  substantially  the  same  public  policy.'* 
339  F.Supp.  at  944. 

In  a  nutshell,  the  law  today  seems  to  be  that  the  investigation  in  a  federal  dis* 
trict  court  will  not  infringe  on  the  areas  that  either  the  public  policy  of  the  forum 
state,  the  trial  state  or  the  Federal  system  wishes  to  be  protected  from  inquiry. 
Contra,  Cervantes  v.  Time,  Inc.,  464  F.2d  986  (1972)  (dlctnm) . 

The  passage  of  a  Federal  'newsman's  privilege  statute  would  probably  have 
significant  effects  on  this  body  of  law.  Since' reporter's  privilege  legislation  has 
been  declared  procedural,  rather  than  substantive  law,  the  Federal  law  might 
gain  ascendancy  over  the  state  law.  Certainly  this  is  what  the  Proposed  Federal 
Rules  of  Evidence  contemplate.  See  Advisory  Committee's  Note,  p.  71,  Prelimi- 
nary  Draft  of  Proposed  Rules  of  Evidence  (1969  edition).  This  oimflict  of  .laws 
question  remains  one  of  the  unanswered  questions  surrounding  both  proposed 
federal  and  state  legislation. 
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m.  NATUHE  or  MATERIAL  FROTBCTED 

The  ultimate  issue  in  any  case  in  which  a  reporter's  privilege  ie-invoked  under 
a  state  statute  will  be  whether  the  information  soupht  falls  witlUn  that  statute's 
provisions  relating  to  the  nature  of  materials  protected  from  disclosure.  For,  in  its 
definition  of  the  materials  it  protects,  a  statute  delineates  the  kind  of  informa- 
tion which  it  feels  should  remain  undisclosed  so  that  other  information  may  be 
given  to  the  public.  To  deflim  the  nature  of  materials  protected,  particularly  in  a 
statute  which  grants,  as  do  most  of  the  state  statutes,  an  unqualified  privilege,  is 
to  balance  the  public  need  for  information  against  the  public  or  private  need  to 
pursue  the  detection  of  wrongdoers.  The  statutory  provisions  relating  to  this 
area  of  the  reporter's  privilege  statutes  deserve,  therefore,  the  most  careful 
scrutiny. 

The  nature  of  the  material  protected  con  be  defined  by  answering  three  ques- 
tions : 

(1)  What  must  the  newsman  be  doing  when  he  receives  the  information? 

(2)  Must  the  information  be  given  in  confidence,  and  what  does  *'in  con- 
fidence*'mean? 

(3)  Is  only  the  identity  of  a  source  of  information  protected  from  dis^ 
closure  or  is.  the"  information  obtained  also  protected?  What  constitutes  a 
"source"  of  information  ? 

By  far  the  greatest  number  of  cases  which  have  arisen  under  the  reporter's 
privilege  legislation  are  concerned  with  answering  the  last  two  questions. 

A.  'What  the  neioaman  mu8t  have  &ccn  doing  when  he  received  the  information. 

The  state  statutes,  like  the  Federal  proposals,  are  not  designed  to  grant  a  re- 
porter a  privilege  when  he  is  acting  in  the  capacity  of  an  ordinary  citizen.  It  is 
perhaps  surprising,  then,  that  only  two  statutes  specificially  limit  the  protection 
against  compelled  disclosure  as  to  sources  of  information  which  a  newsman  ob- 
tains "while  engaged  in  a  news-gatherlhg  capacity."  [Alabama,  N.Y.]  Several 
other  statutes  protect  against  compelled  disclosure  of  a  source  of  information 
obtained  In  the  course  of  a  newsman's  activities.  Other  state  statutes  achieve 
this  same  effect  by  two  similar  routes :  they  grant  a  privilege  as  to  that  informa- 
tion, which  has  been  procured  for  and  published  in  certain  specified  media,  or 
grant  the  privilege  only  to  information  procured  for  publication  In  specified  media. 

J.  Statutes  protecting  information  obtained  in  the  eourse  of  a  new8man*8  ac- 
tivities. — In  these  statutes,  a  newsman's  source  is  protected  If  the  information 
was  procured  by  him  "in  the  course  of  his  employment."  [Alaska,  N.M.,  La.,  111., 
Mont.,  Ohio]  This  does  not  mean  that  a  newsman  who  is  employed  is  protected 
from  revealing  the  sources  of  all  information  he  receives ;  "in  the  course  of  his 
employment"  means  "in  the  course  of  his  activities  as  a  newsman."  Some  of  these 
statutes  [Alaska,  N.M.,  La.]  explain  what  these  activities  are  more  elaborately 
than  others  do ;  but  the  intent  of  all  of  these  statutes  appears  to  be  the  same  : 
a  newsman  is  protected  from  revealing  his  sources  of  information  obtained  while 
working  in  his  professional  capacity. 

2.  Statutes  protecting  information  tvhieh  has  hecn  puhlisked  or  was  obtained  to 
&c  published. — Whether  these  statutes  protect  only  the  sources  of  information 
which  has  been  published  [Ark.,  Md.,  Ken.,  Gallf.,  N.J.]  or  sources  of  informa- 
tion which  Is  obtained  or  procured  for  publication  [Ind.,  Ariz.,  N.Y.]  Is  a  matter 
of  state  preference.  In  either  case,  one  of  the  effects  of  this  wording  as  it  has 
been  interpreted  is  to  protect  only  sources  of  information  which  a  newsman 
procures  in  a  newsman's  capacity.  The  particular  effect  of  this  language  is  illus- 
trated in  the  Maryland  case  of  State  v.  Liglttman,  204  A.2d  149  (Md.  Spec.  App. 
1072),  aff'd  per  euriam,  No.  233  (Md.  App.,  October  7,  1972).  In  that  case,  a  re- 
porter who  had  been  cited  for  contempt  conceded  that,  under  Maryland*s  pub- 
lished-materlal-only  statute, 

yif  a  reporter  chances  on  an  act  of  violence  being  perpetrated  on  the  street, 
he  may  not  claim  a  newsman's  privilege  and  thereby  avoid  describing  what  he 
saw  or  decline  to  identify  the  perpetrator  on  the  ground  that  he  subsequently 
described  In  a  newspaper  story  what  he  witnessed."  294  A.2d  at  155. 

Sources  of  Information  which  have  been  procured  or  obtained  by  a  newsman 
and  subsequently  published  are  thus  deemed,  under  this  interpretation,  to  be 
privileged  only  when  such  information  was  procured  In  a  newsman's  capacity  as 
a  newsman.  Any  other  construction  of  "procured  and  published  information" 
veould  not  really  be  in  conformity  with  the  purposes  of  newsman's  privilege  leg- 
islation. 
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I^'tatutcs  not  concerned  %citli  the  Odpocity  Ui  which  the  newsman  u-as  acting. — 
Tiiroe  of  Mic  statutes  [Mich.,  Pa.,  NevJ  have  no  provisioiiy  rchUiiiiij  to  the 
utipaeily  in  which  a  newsman  must  be  aeting  when  he  reeeived  the  information 
in  order  for  the  privileii^e  to  apply.  This  omission  need  not  present  any  dillieuUy 
in  i)roiK;rly  applying  .such  a  statute;  a  court,  like  the  Maryland  court,  can  .sfill 
interi>rct  liie  statute  as  protectintjf  newsmoji  only  when  they  are  actiM;^  in  u  ncws- 
nniii'.s  capacity.  Tlic  dilliculty  with  this' omission  is  tlnit  it  could,  in  a  propo.vod 
statute,  provoUc  fciirs  of  inisapplicatiou  annni.iv  thc  lcgisilat.uve.  To  prevent  sueli 
worries,  a  clari I i cation  of  this  area  of  the  jirivile^re  wtmld  be  desiraljle. 

Jj.  I)}  format  ion  as  Distiuf/uished  Fro}H  the  Source  of  Information 

»S7r/'«/c.v.— Sixteen  of  the  eighteen  state  newsman  privilege  statutes  extend 
only  to  tlie  disclosure  of  a  source  Of  n  newsman's  information.  Jn  these  states  ihe 
new.smnn  has  no  privilege  to  refuse  to  disclose  the  nature  of  tlie  info  rum  tion  jriven 
to  liini  hy  a  .source  and,  a  fortiori^  the  newsman  cannot  assert  a  i»rivi]ege  as  to  any 
informnlion  whicli  he  lifjs  personally  obiter ved.  Two  of  these  sixteen  .statutes  use 
language  beyond  the  word  ''sonix'ii"  of  infornmtion. 

The  Jvouisinna  .statute  protects  newsmen  from  disclosure  of  "the  identity  of  any 
informant  or  nny  source  of  information  obtained  by  him  from  another  jicrson.*' 
This-  stnl.ule  seems  to  protect  the  identity  of  a  lirst-hand  source  and  a  second- 
hand soni'ce. 

The  New  Jer.scy  statute  affords  newsmen  protection  against  revealing  any 
".source,  stnthor,  means,  agency  or  person  iTom  or  tli rough  whom  any  i n forma tioir 
pid.tlished  in  such  newspaper  was  procured."  Thi.s  language  was  an  amendment 
to  a  forjuer  statute  whi(;h  ojdy  protected  a  ".source"  of  information. 

Only  two  statntes  protect  from  disclosure  tlie  information  rcHjeived  from  a 
source.  The  Michigan  statute  provides  for  an  absolute  privilege  as  to  **comuiiiea- 
tions''  between  reporters  and  their  iuforniants.  This  language  appears  to  protect 
from  disci o.sure  the  substance  of  information  conummieated  by  an  informant  to  a 
reporter.  However,  the  statute  could  bo  strictly  construed  ?50  as  to  deny  a.  privilege 
as  to  the  identity  of  the  aourcc  of  a  "eonunnnieution.'*  This  statute  would  apiK^ar 
not  to  protect  from  disclosure  events  or  information  which  a  reporter  iKjrsonatly 
obsei'ves. 

Tlie  New  York  statute  .seems  to  provide  a  protection  from  disclosure  of  infor- ■ 
niation  even  to  the  extent  of  infonnation  personally  obtained  from  other  than 
an  infonnant.  The  statute  extends  the  privilege  to  "new^s  or  the  source  of  any  such 
news  coming  into  his  iwssession."  "News*'  is  defined  in  tlie  .statute  as:  "written, 
oral  or  pictorial  information  or  eonnuunieation  concerning  local,  national  or 
worldwide  events  or  other  matters  of  pul)lic  concern  or.puldic  interest  or  af):ectiiig 
pnl)lic  welfare."  This  statute  would  seem  to  encompass  a  ])rotection  agni])st 
forced  disclosure  of  almost  every  conceivable  type  of  information  gathered  by  a 
newsman,  yet  .some  of  the  ca.ses  interpreting  the  New  York  statute  have  held  tinit 
the  statute  does  not  (extend  the  privilege  to  information  personallv  observed  by  a 
newsman.  (See  cases  discussed  in  Section  C,  infra.) 

Vaf^e  rvflit?.— The  remisylvauia  Supreme  Court  has  construed  the  word  "source" 
in  the  rennsylvania  statute.  In  Re  Taylor,  412  Pa.  32,  193  A.  2d  ISl  (.1fM53),  A 
subpf)ena  served  upon  the  ofiieers  of  a  newspaper  to  appear  before  a  grand  ,inry, 
and  t^  ])ro<liiee  certain  documents,  related  to  their  investigation  of  a  i)olitieian 
and  the  statement  made  by  liim  to  tlie  District  Attorney  regarding  corruption  in 
the  local  government.  The  otiieers  appeared,  but  refused  to  answer  certain  ques- 
tions. They  were  held  in  contcm]>t  on  the  ba.S'is  tliat  the  Pennsvlvunia  statute 
protects  newsmen  against  the  disclosure  of  the  identity  of  persons  and  does  not 
protect  against  compulsory  disclosure  of  documents  or  other  inanimate  objects. 
Tlie  trial  judge  held  that,  as  to  certain  documents  and  tape  recordings,  evi- 
d^nvcuig  ^Yhat  the  polvticinn  told  the  reporters,  the  newspaper  had  waived 
its  ])nvilege  by  revealing  in  its  ftrtiele  that  the  politician  was  questioned  by  the 
District  Attorney  witli  regard  to  what  he  had  told  the  newspaper  reporters.* 

The  Supreme  Court  of  Pennsylvania  construed  the  language  of  the  Pennsyl- 
vaina  statute,  which  protects  newsmen  against  disclosure  of  "the  source  of  any 
infoi-niatioii  procured  or  ob'taiiie<l  by  liiin,"  so  as  to  include  within  the  term 
"source"  not  only  the  identity  of  a  person,  but  likewise  documents,  inanimate 
obJiK^ts.  and  all  sources  of  information.  Additionally,  the  court  held  that  the 
newsi)aper  had  not  waive<l  its  privilege  because  any  statements  made  by  an 
informer  to  a  newsi)aper  which  are  neither  actually  published  or  publieally 
•disclosed  (as  was  the  situation  in  this  ease)  are  protected  by  the  statute. 
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In  Sfnir  v.  i^ln'nilan,        .Md.  A.  2(1  1«  (IIMIT)  \\\v  Stnlc's  Allorru^v 

jilUMnpicd  \ii  (Mirnii(»I  n  rt'imrlci-  in  l(»slir>-  iMM'orc  ilic  ^rnnd  Jur-y  ns  (<»  (lie  dolails 
Hi*  ;i  coMvcivjilinri  I)(»1\v(mmi  Ihc  rvporl  ci*  n  rid  liis  sonrcti  nl*  iiil'drmal  inn.  TUv. 
j'('i»or(('r  ;i(Iirdll('(I  (Jic  M.'irric  oj'  'li.s  soiriTc  id*  inronn.Mtinii  (ifdjiincd  in  (•(uiurcl inn 
with  lire  I'cporlcr'.s  (mv(»sI  ( Inii  (d*  siisiKM-lcd  irrcjiulji  ril  ics  in  ('(M-r;iiri  jidiniuis- 
1  I'M  live  y.duiji.ii  durisiniis,  lull  nd'usod  In  discuss  llin  n;Huro  (d!  \\u\  iril'cM'nuil  inii 
nMM»iv<'d. 

'V\w.  Irinl  cnnrl.  snsL-iiricd  lli(»  i'(»|"ort(»rs  (dniin  of  pr-ivilciic  under  llu^  .Maryland 
shMntc.  'riio  .MnryhiMd  Cnurt  nT  Apiu-nls  disniisscd  llin  SImU.'s  mipt'Jil  as  innni, 
slJUM'  liie  l(»nn  nl*  I  he  .uraiid  jury  luid  ended,  imj;  Hie  Cnnrl  imiUmI  lhal.  lln*  irinl 
jud.u-('*s  nili'jiu*  was  •■•sniMe\\Jj;}I'  inc.vpfjcaJ)!^  MDiv.  (lie  .sla/nif  juakr.-;  jnvin),-Me 
ordy  *lli(^  snnr(,M^  nf  any  m.'U's  or  inrnrrual  inn*  and  nnl.  llio  'news  nr  innn-iualinn* 
iiscli'.** 

*J*)h'  Ttiiffnr  rl('C}si«)n.  .v///^/v/.  was  diyoissj.'d  and  (•rilici/'.<.Ml  in  a  rnnlnolc  hi  jli<» 
decisis ai  in  N^//f.'  r.  Sheridan,  .s'///;/v/.  Hn*  ils  I'ailnro  lo  dista-iniinale  Ijel  ween  Uu- 
sonn-e  4d*  tli(»  inrnrnial  'nn\  anfl  llie  inrnrniai  inn. 

Ill  Stall',  r.  Dtnarran,  yiw  X..I.1,.  .17s.  'M)  A.  2d  -121  (Snp.  OL  V^'\\^)  Mh'  New 
.lersey  shiluie  \vas  iutci'in'tded  st)  as  in  linld  lhal.  Un*  Tacl  llnil  a  snuri'c  of  inl'nr- 
ni.'ilinn  was  privtle;j:ed  wnnld  nnl  prnii.M'1  disclosure  ol'  llu'  name  ot*  a  niess(Mi,y;er 
wini  linin.nld  an  ariiel(»  (d'  Unnwn  anllnn'siiiii  To  Ihe  newspaper.  SnhsenUful  In  liuit. 
4l4'<-isinn.  Hm«  X(«\v  ./civey  liC.^'isla hir(»  expanded  Ou'  word  "snuree**  in  Hu.'  rnriiier 
siainlc  S(i  as  !n  read  "snhree.  anlimr.  means,  a.neney.  or  pers(ai  I'nau  nr  llirnu.uh 
any  infurniai  i(ai  pnlilished  in  sneli  newspaper  was  prn(Mired,  oI)laiued,  snpplieil. 
]'urnisljed  or  delivered." 

In  tlie  roc-enl"  eas(^  cd'  UridffC  r.  Xcio  -Icrxci/  (SniKM-itn-  Cl.  at'  X..I..  Appellalr^  " 
l>iv..  SepitMuIter  12.  11)72).  a  ropnrl'er  pnidislied  an  arliele  slalinu'  lhal  Mrs. 
Tearl  Ideally,  n  Conuaissinmn'  ol*  Ihe  \ewarl\  Ilnusini:  Anllnn-ily,  Inid  him  lhal: 
she  Inul  he(»n  ntVered  a  l)rihe.  Mr.  f^ridiu't^  u'as  lield  in  conlempf;  for  nd*usin.u'  lo 
answer  qn<'slinns  lMd*nr('  Ihe  t^raud  jury  re.ni'ardin.i;  infnrunii iiui  jirnvided  In  him 
]yy  Mrs.  iJeaJb'  reialirjiU'  lo  lln.'  i>J'ihe.  IJridiU'e  aryned  Dial  ilu;  Xew  .Jei-.^^oy  slahde 
jtnWecl.s  frorii  diselosniv  Mn»  sniinvj  of  inforniannn.  w)d<'h  not  only  iiiclndi's  Djii 
ideiilii.v-  ol*  an  infornnml  lail  also  prnltM-ls  lhal  pari  of  an  iuloruianrs  slale- 
ments  nnl  pnli'ished.  This  ariiniuonl  was  ri'jerled  l)y  {lie  Superior  i*ijurl'  of  New 
."lersey.  Appellate  Divisi'ui,  and  eorliorari  lo  llnj  New  .lersoy  Supfeiuc'  Coiirl: 
was  <lenied. 

AcfirHicit  l*cr.^i)iialljf  Oh.'ivrvrd  Hi-s^l iiif/fii^iltrd  Frrna  a  ''finiwrc'  <if  1  ii!<>rn\ai)<ni. 

Tin*  Cmirt"  in  .///■  A*r?  }nn).  No.   .  {  .^iijn-enie  (!!'..  Wyoniinrj;  I'l..  \,V..  Sep- 

leniher  1-1.  1972. j  Indd  llial  IIh>  oleinonf  of  eonlid<ai(ialil-y  iniplic-il  in  llic  New 
York  slalnt(»  was  no(  pn»seni  and  1  hcrefoi't^  a  nowsiiian*s  privile,u;e  did  nnl;  arise, 
where  llie  inrnrnial  ion  son^di't  from  llu*  reporlin*  rohited  lo  aflivilies  which  ho 
]K»rs/>n.-dly  o)>.«<erved. 

I'wt)  oUier  cfuirls  linve  eonslrnod  Mumi'  slalo  slainlfs  to  liold  thai"  wliere  a< 
n»p(a'ler  nljserves  illicM'  activities  1^'  persnns  providiiiii  in  forma  (ion  io  a  vep'>i*i<-'i* 
for  llie  inii') loses  ol*  i)nldifal ion.  such  persons  are  nol  a  **soiirce**  of  iril*nrnialioii 
Willi  llie  l(M-nis  ol*  11 10  si  a  lute?;  and  (he  re  fore  the  disclo.snro  of  their  id  entity  is 
not:  proleflcd. 

The  K(Mitn(d<y  statute  i>rol(>c1s  n  newsman  from  disolnsnre  .of  "the  soiiret^  of 
any  inforinafion  procured  fir  ohtained  hy  liini.  and  jmhlislied  .  .  ""i'lre  KoJihu-ky 
Court  of  .\))peals  h.as  held  that  tin's  stafnte  does  not  p(M-ini('  a  ^•por^er  (o  rel*iise 
tn  r(>slify  nl>onf  events  i)orsonall>'  oliserved.  iiielndin?^  llie  identities  of  llioso  iier- 
s/tns  he  o|>served.  Ih'an.rhur//  v.  l*0}n)d.  S.W.  2d  fICv.  1070).  affd  .sv/r//. 
nnm.  Hranz'hanf  w  lluifr^.  4oS  r..S.  (m,      T..Kd.  2<1  n2f;.  02  S.  Cf.  I.'^  a  (I072h 

Tirany.lnu-iu"  was  tlie  antlior  of  a  ]nildi.«<hed  iiews])aper. a rliele  descrihin-i'  in  de- 
tail Ins  ohservati<ms  of  two  persons  sy nthesiy.in.u:  hnHliisli  from  mnrihnnna. 
7  »rany.I>itrii'  iia.d  pr<anised  nut  to  reveal  Mn^  identity  of  Oiese  lUM'sons  a  fid  w)}en 
lie  refused  to  do  sn  before  a  .i^rand  .jury,  he  was  held  in  eonteinpt.  On  ai)i)eaK 
T-traiixlairir  arti'iied  that  the  lan.una.u'e  of  the  l\(MitncUy  staliit**  Jiistllied  his  refusal 
heeaiise  tiie  oi)jeet.  of  a  mn\  siiian*s  ohservation  i.s*  itwolf  a  ^'source  of  n;fornin(ioM." 
'riie  couvt  rejected  this  ar.LMiment-.  statiiiir: 

'*l iifarniation  as  used  in  the  statute  refers  to  the  tliinjrs  or  the  nia(l<'rs  which 
n  v{)pini<v'  h^:irns  nn(]  sourer-  reftu-s  to  tlie  niothnds  hy  which  or  tf>  the  jierson 
from  v.*hoin  lie  learn.s  them. 

Tn  this  ease  (lie  .re]tnrt'er  learned  lliat  two  men  wiu'O  eiiirap:ed  in  the  ])rocess 
of  niakin.u  hashish.  Their  identity,  as  well  as  the  aetivity  in  which  lliey  wero 
enj.va!.:'ed.  was  a  part  of  the  inforimition  obt)iined  hy  him.  hut  th(»ir  idoidity  was 
not;  tlK?  source  of  the  iidVn-mation. 
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'I'ln^  nchinl  sduivi'  oI*  iho  iiiforniiU inn  in  lliis  cji.s(»  wns  tin'  r('|)()rl(»r'.s  |)(»rson:il. 
ohsoi'vatidu.  In  jultlitinu  sonu'  iMronnuMl  inn.v  h;ivi»  in-uviihul  liiiii  willi  iiirorin;!- 
(ion  \\u\l  w  (.'iM'tain  tinit'  mu!  Uv  ctnilil  ul>si'i-vt»  Hit'  prorrss  of  cnnviM-sioij 

marijiinini  linshi>'Ji.  W  sitch  wus  iiw  casi^  wv.  lisjvc  doiiht.  dial.  I1r»  iikMitily 
(►l!  llu'  liilni'iiiniil.  WHS  {irotrM'tt'il  hy  (1h»  s(a(ii(i'."  -KU  S.W.lJd  at  'MX. 

In  hh/htniiin.  r.  shitv.  'Jill  A.LM  Mil  ( .Mtl.  Sp.  Api».)  ffj7V/  rKritnh.  X(».  2M:J 
A)il»M  Octdhcr  7.  JJ))!').  Hu*  Ma  ry I.-nui  Siicciaf  ('ourl'or  Apprjils.  rcaclnMl  iUv. 
Sana'  resnli  as  tliMl  in  lirunzhtin/  \]\  a i>iil.vinji-  IIm'  .Maryland  Slalnic  \(\  a  sllnalinn 
wlna-o  a  i)(»rs»ai  .u'avi'  a  rcijurtin*  nn-l In'-scrnr  intVa-nialion  wliirli  rov»'al('<i  InT 
particijjalinn  in  illp.y*al  acl ivi; ies ;  --Dun  thv  s/uiplvorpor  .iravu  (ai-lln»-sr('n('  ia- 
1'nrniali<ai  wliicli  revealed  Ikm*  Ofaai»lU'ily  In  il]ej;al  arlivilies  means  mily  lliat'- 
sin*  iafnrna'd  aji'aiasi  Iu»rselt':  as  in  lirtnizhifrf/,  lliat  i'acl"  einun>(  lie  <^.\tended  l<> 
prnleet.  lior  identity  as  a  partiei])anl.  in  t)u?  }lle.:ial  aeMx'iltes."'        A.«M  at:  ir»7. 

C.  ('ofi/it!rnihtt  i^'tnirrr/ ht/tn'mffUon  r.  yon'Coii/iftrntial  Softrcc/ 1 /rfoniKffihn 

>^f(ihif(:f<. — None  ol'  llu»  stalntcs  in-elert iu;^"  disclosnre  (j!"  a  newsnjan';--  snijjvv? 
oJ"  infoniuttlnn  s/ate  Mait.  ia  rn-der  I'm-  tlie  jirivile;;**  lo  ai-ise.  ilie  senrce  ninsl: 
I»e  a  efjntident  iai  fjne.  'I'iie  Xew  Vorii  slafnie.  wliieii  iirnlecls  '"news"  in  addlliuu 
l:<)  Hie  identity  fd*  a  snnrce  tjf  sueli  "news."  does  ur)l  state  tiail  tlie  "news"  rnnst: 
lu»  eoniidentinl.  'I'ln.*  ^Hrljiif.-in  sfatnte  declares  that  {•nawMnuieati<nis  belw(»en' 
reportiM's  and  their  inrfjrnianls  ai-e  "pri\'ile;Lred  and  ef)atident ial."  Tlus  stalntt* 
seems  to  say  llnd  the  cliMnent  oT  eonlideiniality  exists  witlhad  ri\!j:ard  to  the  in- 
tenl  mT  tlie  iid'nrniani". 

(Uinc  Ijtur. — One  Uasis  fur  tlie  enact nuad  oT  a  newsman's  pvivilenv  staUde  is 
(<>  proUHit.  (ho  newsman's  aecessaltility  i'o  eontidentiul  sonrees  witluud  deli-rrinic 
those  s(Mir(:es  fnaa  rcN'ealinfi'  ini*/>rnian'/n  foi-  /"ear  <d"  i(tself)snre  of  llaar  idea- 
lity. Keeoi::ni/.iii.u:  this,  so.nie  crairls  have  held  that  when  a  smirce  of  ijd"f»rani I irai 
or  iidoraiati<ai  is  ohlaiiu.'d  I'.v  a  acwsaian  lai  a  non-eonfideidial  hasis.  a  jiri vjlcu:'? 
dr»es  i\n[  aris<'  nndej-  the  .^^tatnte  hecause  llJc  elenieii/-  af  <'on/ir/i'n( ia lity  /s  ini- 
plitdl.  in  tliestat  nle.  Other  c<airts  have  not  a(]oi>t('d  t  his  posit  ion. 

Vdu/iUcnl'Ktl  V.  'Xoit-Coti/ttlf'nlifil 

In  rc  U7M/-./-M/,  d«  AHse.  •■M;*),  X.V.S.  iid  -i:](  (lOTl)  involved  the  fol- 
luwin.u;  ("acts  : 

A.  i-adif)  scatirui  nuived  to  (pnish  a  snhpoena  duces  tecum  i>'sued  hy  the  .^rand 
jni-y  )'ef(njrin.i:  (hu  .s-(ah'fm  in  {u-fMluce  a  letler  jirovided  to  t]n»  statimi  hy  th(* 
"Weather  rnller.j^ronnd."  Tin?  letter  related  tn  an  explosifm  in  a  hnildinir.  'I'hat; 
incident,  was  h<Ma.i^  invent i.ua ted  liy  the  .irraad  Jury.  In  denyiu^i'  the  stat;ioa*s  claim 
(d"  a  jirivile^V)  ujaler  liie  Xew  Vork  staru/e.  Mie  .lud^re  found  that:  because  the 
contoats  ot:  t:he  letter  it.^eir  had  been  nnnle  nvailal>le  to  i)ul)lic  by  tlie  sfatirai 
and  otlnn-  nuMlia.  "tlu'ro  can  )k»  no  question  ol:  c<adideutiality  in  tlnU--  i-(»si)ecl."' 
08  Misc.  'M  at  '^r^>>,  :VJb  X.V.S.  2d  at  A^'n. 

"The  pen)etraiors  ol"  rhe  criminal  act  hi  tlie  l)\nUlin;;:  at  Albany  do  not:  scelc 
(he  privilcKi'  J'^r  their  comnuudcation  whicli  was  voluntarily  unule  by  theui  ami 
passively  received  l)y  Station  WHAI-KAl.  Ui.U'hts  ol'  dissident:  ^muvs  in  e.v[ire.s- 
siou  oC  views  atid  to  have  rhe  sf)urce  of  sucfh  exiirc^simis  Ue[>t:  cr)nlidential  mij^dit: 
well  be  protect-ed  by  Section  Tt^~li.  W'o  lu»ld  tlnit-.  the  exercise  of  t;ln»se  ri.udds  t  rans- 
ci>nds  tla»  enl'orcenieut  r)f  rhe  crinunal  law  wiadd  aiij)r<Mich  the  ludicrous  \\'Ij(m'(? 
no  coufi(h'nces  Wi»re  inVf)lved  and  wluu'C  the  media  was  not:  oxorcisin.ii:  a  new.s 
f?a(herin.U  function  when  tln^  inforauitiou  was  i;-iv»Mi."'  tiS  Alisc.  'Jd  at:  3:id 
X.V.S.  2da(-.}.-^T. 

The  Xcw  York  Sni)reim»  ^V)nr^.  Trial  Term  Al))nny  ("'nunty.  adoptetl  a  similar 
view  rct;ardin.L:  cmdidiMdiality.  /V;o/)/c  r.  Wolf  m  Misc.  2d.  '2ry{\,  :i2n  X.Y.S.  2il 
2(n.  fr.)T2).  The  yillafff  Vnlvv  pn)»li.>hoil  an  article  vetrnrdin;^^  the  riois  in  Xew 
Yorlv's  Toiubs  pi'ison  under  (he  by-line  td"  one  of  the  inmates  iu'.Ii^'ted  Uw  par- 
tieipatiuu:  in  tlu»  riots.  The  Uistrict'  Attorney  served  a  subpoena  duces  tecum  U]MaL 
the  VUlof^c.  Vaicc  to  pi-odiu'c  the  fU'ij^ina)  am nn script. 

Ill  m<>vin.4i'  ff>  ({U'isiJ  H'c  suhp/x^na,  t/ie  a/Mdavir  of  the  person  who  received  tho 
luauusci'ipt:  stated  that:  the  maunscrii^t:  was  receiv(>d  in  a  confidential  laanmn* 
haned  nijou  n  j-clat  ionshiii  <.d'  trust  with  the  inmates.  The  coui't:  lieUl,  however,  that 
the  elenu'Ut  (d'  contident  ialliy  was  jjii/>llcit  In  tin.'  Xcw  Ycn-lc  Statute: 

"t'l'liu^  inforniatifni  or  its  sources  must  be'imi>artcd  to  the  n^iKn-ter  under  ;i 
cloak  nl*  ■  ontidentiality.  i.e.-  ui)on  an  lunlerstjindin^:.  (»xiir(>ss  or  implied,  that  tlie 
infurmntniu  or  Its  sources  will  ufd;  be  disci  o.sed  ..." 

Tlie  court  held  that  .since  the  newspaper  i)ubl\shed  (he  mnnuscri)>t  and  idea  ti- 
lled its  author  that  there  w.is  no  privilege  under  the  Xew  York  Statute  to  refuiie 
to  produce  the  manuscript. 
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The  Supronio  Court,  Appollnte  Di vision,  First:  Dcpnrliuoiil-,  nfllrniod  tlio  <ltioi- 
.viini  per  curium  nj;rooiiig  lliat;  the  intoiifc  ol!  liie  New  Vork  .stututo  Is  fiint  (lie  prlv- 
iU'Ko  slijill  apply  only  nvIkto  hironujiUoii  is  rcMoivoa  "iiiulor  tlu)  clonic  oC  coiUl- 
<kMitinlit.y."  People  V.  Wolf,  — rilisc.  2(1.—,  833  X.Y.S.  2(1.  200,  301  (1072). 

In  a  rocont  case,  tlio  Court:  oL'  Spoeiiil  Appeals  of  iMaylnnil  adopted  a  ride  of 
strict  const ruct:ion  ol'  liic  Mnrylaud  .stalido  afiordinij  n  nowsnnui's  privilogo, 
liul'  uov(M*tliolo.ss  did  not  i\i^vQ\^  with  the  State's  nrj^iinicnt:  tliat:  tlu^  oIcMiionr,  oC 
c(niI\dontiallty  i.s  implicit  in  the  .statute.  Lif/htnnni  v.  Stntc,  21)4  A.2d  140  (Md. 
Sp.  App.,  1072),  a/rd  per  curiam,  No.  233  (:^I(1.  Ai>p.,  October  7,  1072).  Lij^htnian 
was*  a  newspaper  reporter  wlio  visited  a  pipe  sliop  on  the  Ocean  City  Maryland 
boardwallc  and,  not  inforniinjj:  tlie  shoi)Ucei)er  iliat  lie  was  a  reporter,  ol)tained 
iul'onnation  retrardin.tc  the  disseuiinat  i(ni  of  iu  the  sliop  to  customers.  Tliis 

infonnntion  svas  inihlished  in  an  article.  A  j^rand  .jury  aslcod  the  reporter  to  dis- 
do.ve  tlie  location  ol!  (lie  siia(>  and  tli9  description  of  (lie  slioplceoper.  In  Mie  con- 
tempt hearini^  tlie  State  ar.i^ned  lliat;  the  elenuuit  of  contUIeni lality  was  not  pres- 
ent l)ecause  the  sliojikeeper  was  nob  aware  tliat  the  person  ho  si)oIce  to  was' a 
reporter.  Tlie  Court  lield  : 

"tWjliile  the  I.oitrislatnre  may  Ii.'n'e  enacted  tiie  statute  with  tlio  primary  pnr- 
poso  in  miuil  of  protectiuK  the  identity  of  newsUKMrs  eonfideutial  sources,  we 
think  the  statutory  j)rivilejj;c  broad  enough  to  eucomi»ass  any  source  of  news  or 
information,  without  rc^jard  to  wliether  tlie  source  j^ave  Ids  information  iu  cou- 
lidence  or  not."  204  A.  2d  at  150. 

The  most  recent  ca.se  on  tliis  point  involves  another  interpretation  of  tlie  New 
York  statute.  In  rc  Dan,  No.  —  (Supreme  Ct.,  Wyoming  County,  N.Y.,  September 
14,  1072).  A  reporter  refused  to  testify  before  a  .irrnnd  jury  as  to  the  eveuts  wliicli 
lie  observed  while  at  tlio  Attica  Correctional  Facility  dnriii^r  the  prisoner  takeover. 

The  court  found  that  none  of  the  information  the  reporter  oldained  was  siven 
to  liiin  in  conildeiice  by  a  person  requesting  that  Iiis  name  not  I)e  disclosed;  llely- 
injr  on  People  v.  Wolf,  supra,  i;lie  court  denied  tlie  privilege,  Iiohling: 

"Tiie  activities  which  tlio  prraud  jury  are  inquiring  of  tlie  witnesses  are  tl)e 
events  or  acts  witnessed  by  otliers  and  related  to  tliem  niuler  the  eloalc  of  con- 
fideniiality."  Memorandum  at  S. 

IV.  CinCUM STANCES  U^'DER  WIIICH  TIlE  PRIVILEGE  MAY  BE  DENIED 

Statutes 

A.  Oircumstonccs  Outweighing  The  Benefits  of  The  Privilege 

Twelve  of  tlie  eighteen  state  statutes  do  not  set  forth  any  circumstances  under 
whicli  the  privilege  conferred  by  tlie  statute  may  be  successfully  cliallenged.  Two 
of  the  remaining  six  statutes  set  forth  only  one  limited  situation  under  which  tlie 
assertion  of  tlie  privilege  may  I)e  denied.  The  remaining  four  statutes  describe  the 
conditions  under  which  tJie  legislatures  felt  the  benefits  of  the  privilege  would  be 
outweighed  I)y  the  I)enefits  of  disclosure. 

Of  I  he  twelve  statutes  not  providing  for  a  conditional  privilege,  only  three  were 
enacted  after  lOGO.  On  the  other  hand,  of  the  eight  statutes  enacted  since  19G0, 
four  of  tJie  statutes  provide  for  rather  broad  qualifying  conditions  to  the  privilege. 
Except  for  the  limited  qualification  to  tlie  privilege  :u  tlie  Arkansas  statute,  all 
the  qualified  privilege  statutes  were  enacted  after  1900. 

The  Pennsylvania  statute  grants  only  one  qualification  to  the  privilege.  The 
privilege  shall  not  apply  to  radio  and  television  stations  unless  the  station  main- 
tains and  keeps  open  for  inspection,  for  a  period  of  at  least  one  year  from  the  date 
of  the  actual  broadcast  or  telecast,  an  exact  recording,  transcription,  kincscopic 
•film  or  certified  wn-itten  transcript  of  the  actual  broadcast  or  telecast. 

The  Arkansas"  statute  confers  a  privilege  as  to  the  source  of  information  used 
as  a  basis  for  an  article  unless  the  person  seeking  disci o.surc  oan  show : 

"[TJhat  such  article  wa.s  written,  publislicd  or  broadcast  in  l:>ad  faitli,  with 
malice,  and  not  in  the  interest  of  public  welfare." 

The  statutes  of  Alasha,  Louisiana,  and  New  Mexico  provide  for  a  qualified 
pri\ilege  iu  language  which  permits  a  wide  latitude  of  discretion  by  the  Court 
in  deciding  whether  the  privilege  should  be  granted  in  a  given  case. 

The  Alaska  statute  provides  that  the  Court  may  deny  the  privilege  if  it  finds 
that  withholding  testimony  by  a  reporter  would  : 

"(1)  result  in  a  miscarriage  of  justice  or  tlie  denial  of  a  fair  trial  to  those 
who  challenge  the  privilege  or  (2)  be  contrary  to  the  public  interest." 
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Tlio  NcNV  Mexico  sUituto  i:oiifci's  tlic  privilege  niiloss  (llselosure  'Mio  csscntiiil 
to  prtiveiil  ijijustiee."  TUl*  Loulsiiuui  st-utiito  l>crniits  Uie  jirivilogo  to  ho  ivvoKod 
wlitni  tUe  court  tliuls  tluit  the  tlisdo.surc  "is  essential  (o  tiic  public  interest." 

Tlie  qiialUlcutions  ot  llie  privilege  in  tiie  lliiiiois  stntutc  are  spocilic  anil  tiiere- 
fore  more  liuilteiL  Tiie  privilege  may  be  divested  iJi  JUinoi.s  only  il'  (lie  Court  Ilnds 
tiiet'ol  lowing: 

'*{\\)  that  the  in  format  ion  sought  does  not  eoncorn  nmtt;ers,  or  details  in  any 
proceed liiiT,  I'Ofjuired  to  be  Icept  secret  under  Uie  laws  ol'  this  state  or  of  tiic 
federal  goverunicut;  and 

"(b)  tliat  nil  otlier  available  sources  and  information  have  been  exliansted  and 
disciosarc  of  the  inCormadoii  sought  is  osseiiUal  to  tlie  prolectiou  of  tue  public 
interest  in  vol  veil.'* 

The  New  Mexico  and  Illinois  statutes  provide  tliat  tlic  court  will  consider  the 
following  fMclors  in  ueterniining  whether  the  privilege  siiould  be  grant-jd  or 
denied  : 

(1 )  'riie  n:>ture  of  t  lie  i>roccedings 

(2)  the  merils  of  ll\e  claim  or  defense 

hi)  tlie  iuliMiuacy  of  the  remedy  otherwise  available,  if  any 

(4)  the  relevancy  of  the  source 

(5)  Uie  i)o.ssibility  of  eslaldisliing  l)y  other  means  that  which  I'  i.-s  alleged 
ihe  source  ve(tuested  will  tend  toiu-ove. 

B.  Waircr  of  ffic  Privilege 

Tlie  statutes  of  only  t,wo  states  contain  provisions  explicitly  setting  forth  the 
circuuistances  uud^jr  wliich  iJie  privilege,  oU)erwj.se  conferred,  inny  be  waived. 
The  Nevada  statute  provides  as  follows : 

"•X0.3Su  M'aivcr  of  privilege  hy  voluntary  disclosure.- 1.  A  person  upon  whom 
these  rules  confer  a  privilege  against  disclosure  of  a  coniidential  mat(er  waives 
the  privilege  if  he  or  bis  predcMicssor  ^vbilc.  holder  of  Uio  privilege  voluntarily 
discloses  or  consents  to  disclosure  of  any  signiiicant  part  of  the  matter,  2.  Tliis 
sccliou  docs  not  aiiply  W  (tie  disclosure  .is  itself  a  privileged  conmuinicatiLU. 

^Il).a0.">  Privitc(/al  matter  (lii^vJoscd  umtcr  vomjiul^nun  or  wilhout  opiwrtunify  to 
cUiiui  }H'ii'iU:(jc.  Evidence  of  u  statement  or  other  disclosure  or  privileged  iuatter 
is  inadnussii>ie  against  (he  iioider  of  the  privilege  if  the  disclosure  was:  1. 
Compelled  erroneously;  or  2.  Made  without  opporl unity  to  claim  the  privilege.'* 

'J'he  New  .Tersey  statute  is  more  detailed,  providing  : 

'*2U:&iA-20  It^KiiJcr  of  pvivUeye  by  contract  or  pvevious  disclosure:  limila- 
tiou-'f.  A  person  waives  his  right  or  privilege  to  refuse  to  disclose  or  to  priM'eiit 
another  from  disclosing  a  speciliea  ma  tier  if  he  or  any  other  per.soii  while  the 
liolder  tliereof  bas  (n)  contracted  with  anyone  not  to  claim  the  right  or  privilege 
or  (b)  without  coercion  and  with  knowledge  of  bis  viglit  or  privilege,  made  dis- 
closure of  nny  part  of  the  privileged  matter  or  consented  to  sucl^  a  disclosure 
made  by  anyoiio. 

A  disclosure  wliicn  is  itself  privileged  or  otherwise  protected  by  U\c  common 
]nw.  statutes  or  rules  of  court  of  this  State,  or  by  lawful  contract;  shall  not 
const il,nte  a  waiver  under  tliLs  section.  Tlie  failure  of  a  witness  to  claim  a  right 
or  privilege  with  respect  to  one  question  shall  not  operate  as  a  waiver  witU 
respect  to  any  other  question.- L.  lOGO,  c.  52,  p.  450,  §29." 

0.  Actions  for  Bcfamaiion 

Only  'wo  state  statutes  have  provisions  relating  lb  the  assertion  of  a  ncws- 
inan's  privilege  in  a  .suit  for  defiiinatioii.  The  Illiii^'is  sratute  provides  that  the 
privilege  is  not  available  in  a  defamation  action  "iu  which  a  reporter  or  news 
medium  is  a  party  defendant."  The  Louisiana  otatute  jirovides  that  where  a 
report:er  or  news  media  raises  the  defeuse  of  good  taitb  iu  a  defamation  r.ction. 
"with  respect  to  nii  issue  uimn  which  the  rej)orter  alleges  to  have  obtainod 
information  from  a  coufvdeutial  source/'  the  burden  of  proof  shall  be  on  them 
to  sustain. this  defense. 

Case  law 
A.  Ov.cii'iding  Oonsidcratious 

In  Baler  v.  F  S  F  Investment,  33f)  F.  Snpp.  (S.D.  N.Y.  Judge 
Eonsal  expressed  tbe  view  that  the  statutes  of  New  York  and  Illinois  both 
annunciate  substantially  the  same  public  policy  regarding  qualifications  to  tlie 
privilege  conferred  by  those  statutes. 
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Tlip  sj/ihih'  provides        iUv  \tyiy\{v}*i)  is  nu(  {i\';iil;il>l(»  in  an  iu:{Um  I'ov 

<]olniiint:l«)ii  in  wlilHi  n  rciM>rU'r  is  a  dorondniit.  anil  tlint  tin*  prlvih»;,^(?  nniy  l>i» 
ilivosMcd  li;  (.\)\\vi  finds  timi  nil  oNhm-  sunnvs  ul"  iiironuntiiin  liavc  "Ihmmi 
oxjilurod.  iind  fl)al:  (iisclosiin?  Is  i»sswi/lal  ia  liiu  vuUI'kj  iiHwst.  ./ndji'o  fJnnsal 
iouiid  thai  tlu»  iMM'snn  scukin.y'  ilisdosnro  had  not,  sliown  that  11  lo  oxistiMuv  (d' 
iMtlHM-  tlicsu  (iiiaiifyinj!:  <;uiidii ions  \vt»ro  i)msi'nt  and  that,  hjilam-ln;,-  tin;  iutiM'- 
usts,  tlio  motion  to  lmiuijm'I  disflo.siiro  slionid  )><»  (h'jufd.  AJHioM.i-h  Mio  /l/inols 
.stntnti*  .S(»ts_  forlli  spi'citU'  (•iri-nnistniH'i's  nndcr  wliich  tin?  n(?\vsnuMi"s  p^i\■llt^^■(J 
jnay  lio  dtMiit'd.  tlurNcw  Vorl^  .statntc  docs  not;  provid(>  tor  any  sptn-iCui  (.-i r^-u ni- 
si a  nces  warranlin.ii'  denial  (»t:  the  j)rivil(.».ye  as  lo  tlio  disrlo.snni  of  IJnj  .sonrw  ol' 
jnt'orniation  or  tlio  information  lIstHt'.  Nt»V(»rllndoss.  .Ind.i;i.'  Monsal  fonnd  lii.s 
determination  t.o  1m»  eonsi.sft'nt  .witii  tlie  pnl)|ic  iniliey  uf  New  Vorii  as  well  as  tlio 
pnhlic  pf)liey  ot"  Jllinois. 

ill  viunslruintc  jlie  Ni.;\y  York  s1alnt:o  in  hi  Uc  U'/i.-U-F.U.  OS  Mise.  'id  ann.  ;>,2t; 
N.V..S.  ijd  A'M  ()!)T.1).  the  Albany  Conuty  Conrt;  doterndned  that  the  i)roteet.ion 
iiiven  the  press  by  the  Xew  VorU  sfatnti'  nnisj  h(»  snhservient:  to  the  I'nrthei'ance 
or  pnhlie  policy  ronnirinjr  the  invesliji'at ion  ol;  crime  and  |n-osernth)n  thereof,  at 
least,  whei'c  the  inrormalion  is  only  passivi'ly  received  t»y  tin*  lujws  tatvlin.  Thns. 
Iliis  conrt.  also  read  Ihv.- (|nalilicati<m  iid<i  the  Xew  VorU  statnte  that  a  newsman's 
<dai in  \o  a  i»nvile^;c'  inayhe  denied  when  flie  conrt  (inds  an  overridhij^-  pnhlic 
iiderest". 

ii.  Alfcrnfitirc  Means  far  Ohiahiinf/  /dcoHhf  of  .S"o//rce 

Tlu'  Cunrt.  fonnd  in  Aiiplicuiiitn.  af  VvfivdiL  I*".  Snpp.  4(5;'  (8.0.  N.V.  IDd-l) 
thaUhere  was  nn  privlle.i:e  under  the  ralifornia  slatute  Un-  a  reiiurte'r  to  refuse 
to  dischise.  dnrini^  the  laUin.:i;-  of  his  depositiiui.  the  name  of  an  ollicial  of  the  .Sail 
Krancisco  Giants  who  alle.u:edly  supplied  inlNn'unithui  to  th(»  reporter  as  a  l»asis 
ior  an  artide  wlntfli  InoujiUt  silumt  an  action  in  lil»el  a.iiainst.  tin*  reporier's  nuua- 
zine.  ralifoniin's  statute  has  no  provis^'Mis  rela^in.^*  to'  whether  the  person  seeking 
f he  .source  of  a  newmans  information  (.-an  d(»  so  hy  un\'ins  *)ther  than  inquiry  or 
Mh?  newsman.  Novert li(»l(?ss.  the  eonrfs  decision  dii^cussed  tins  issue  in  dicinni. 

'PIh^  rep<n't-er  told  the  District  Ctmrt  .ludiie  that  he  refn.sed  to  testil'v  -Mint  11  all 
j>oNsil))e  iueuMs  at  ilHcitin^^  that  information  from  other  sonrce.<  imve  been  ex- 
hausted.'* The  .1ii(l^%»  fonnd  tlnit  since  tlu^  article  was  based  in  part  in  inferences 
an  ■inplicatijais. which  the  reporter  drew  tVom  the  stattuncnts  (»f  the  Giatd^^' 
oUiciaJs.  and  an  j/ifereucc  cum  Ijo  drawn  withoid  betn-r  cieai-ly  att rihntj!i)le  to  anv 
one  source,  then  only  the  rei)orter  would  be'capahle  of  kn(uvin'i-  and  rtM-eaiiuic  Vl\e 
source  of  tin*  inference?  which  he  obtained.  Tije  court",  in  retpnrinir  disclosure,  also 
noted  that  the  i)laintitrs  altorufw  had  rlci)o.si»d  four  (d*  the  Giaid'  o/Mcials  wiMiont 
.success  iu  obtainiu.si"  the  S(uircc  of  the  repoi-ter's  inftu'ination.  U'lie  ;iudi;'o  tluuM»fori» 
ionnd  that  tlu*  plaintiff  had  no  aceess  t(»  alternative  means  of  (liscoverin^r  I  he 
reporters  sonrce  and  the  phiiidiflV  motion  to  c(»mpef  the  del*eu(]aid;  to  ausu'er  in 
the  oral  dcMX'.sition  was  j^rautcd. 

C.  Drffiniafion 

Iu  llrouan  v.  Pa^saki  Dailu  Xch-n.  22  X..T.  A.  2*1,47:^  (im'i).  tlio  New 

Hersey  Snprenn^  Court,  iu  construln.Li'  th(,»  t.'ormer  Xew  .bu'sey  slatute  (Ui  ncnvs- 
UK-n's  privile.i^o.  iK'ld  that  where  a  newsi)a])(-r  rais'cs  tho  defenses  (d'  fair  com- 
Joont  and  .irood  i'nUh  nnd  n  reporter  te.^ria(».s  thiit  fiie  in  for  unit  ion  is  :in  article 
which  is  the  subject  of  an  actioJi  l!or  defamation  came  from  a  reliable  sonrce, 
the  n(»wsi»ai)er.  in  effect,  waives  its  privileu;e.  This  Uoldiuix  was  iu  npite  of  the 
f^'ict  th.at  there  was  un  lau.:rna.:re  ir.  the  Xew  Jersey  .'-■tatnle  at  that  time  ropirclin.ijr 
J:he  waiver  of  the  |)rivilo.u:(»  undoi'  this  circtnnstanci'.  ' 

In  Jirrrroft  v.  Vohit  PIcoHiih'  rri))l.  if:  Puh.  Co..  X.-T.  J^uper.  21)0.  107  A.2d 
41(;  (HUM),  a  Now  .Tersey  Buj)cu'ior  Conrt  m)led  that  w)icn  l/j(»  present  X^'W  .Ter- 
:  S(*y  .statute  ro.i?a rdin.i?  newsiuen'.s  privih\tro  was  enacted  iu  V.HiO.  the  state Jeji'l^'- 
laiure  was  aware  ol:  the  .l{ro(/(in  diM.'isiou  ami  th(M'(>fore.  since  the  statute  was 
not  eliau;^ed  with  reicard  to  that  issue,  the  Itrofjfin  decision  was  controlliu.ir  in 
denyin.^:  the  claim  of  a  newspaper  of  the  lu'ivlle.i^e  in  an  action  i'or  defamation. 

.  ]).  (./  )  ^tutnlo)')!  WmvcyJh-oviniiyns  Comintail 

In  the  liCccroff  ease,  fiupra,  tlie  (!0(n*(:  recoji nixed  that  the  X'ow  .Tersoy  statute 
.s(»t  fortli  the  .specitlc  situation.s  in  which  the  waiver  of  the  privilo^xe  could  oc(.'nr. 
The  coiirt  concluded,  however,  that  oven  thonjili  tlie  lej^'islat arc  set  forth  only  two 
instances  of  statutoi-y  waiver,  a  waiver  oouhi  also  occur  just:  as  efCoctively  l-'roui 
other  acts.  The  coiu't  thereioi'e  held  : 
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*"riiiis,  llio  vnlniilary  iutcrjoctioti  in  tlio  jiresont'  cjisr  of  Ww  dcrpiisi's  of  f.-ih- 
rdiiiniont'.  lU'tHMl  tViitli.  fnilli.  ;iH(i  Ijick  of  luiilico,  \vliil(.«  (MUKvivjibl v  luit;  witliin  llio 
s(M»iM*  of  ji  waivor  ;is  (N'linod  hy  .\..|.S.  -JA  iS^l A-li!)  ( b) .  .N.-I.S.A..  riiu  ii(;V(?rt  iii'Icss 
1m'  yi('\V(Ml  JiK  jin       foiistilntiii.t::  nii  cfrcM-l ivc  waiver  as  siicli." 

•  Tile  (.'(Mirl;  sta((Mi  (hal;  "cuiKM'pts  of  rairiioss  and  .iiisti<M'"  iMMinirini;  iliat:  llio 
plaiiitilT  liav(»  t.lio  n^\\{  [n  fross-oxaiiiinalifiii  ot:  tlic  soiii-cc  arc  i)a I'aiiHunit;  to 
tlic  pijlicy  in  I'avnr  ol*  tlu*  newsman's  la-ivilc^^c. 

Tile  Nt?w  .Icrscy  slatiilc  provi(U»s  (\u\t  a  ncwstiuni  wai^'cs  U\o  urivilfiiC'  if  In^ 
makes  or  fMjnstait.s  to  disitlo.vurc  ol'  "a:iy  iiai't  of  the  privilei^od  ■.natter."  In  llio 
reccnl  case  involvin'r  I'eter  Uri»li;»»  (tlie  fads  tif  wliieli  ai'e  disensseil  at'  p.  liT). 
Ihe  SM]M»ri(n'  (N)ni't:  of  New  Jersey.  Ai^pellalc  Divisiiai.  (opinio]!  dated  S(»f>lendier 
12.  l'o\i\ul  that  I'ridiie  revealevl  liis  source  of  ivU'iwvnalion  aiul  at  it'ast  \)\\v\: 

of  the  inforniati<ni  ^'iven  to  Inni  by  his  .'^(Mirce  .and  the  eonrl  tlu'iMdore  held  lliat: 
I-Jridjic  waived  his  privile.ii'e. 

/>.  (;?)  Vohnilni'}/  l)i^<('!()'Snrc  Drctntul  Waircr 

TUvvi*  jire  .several  ca  <es  lhat  indicate  llial  wlicre  v»)lnntary  <liscIosnr','  of 
s<iurce  fif  inforin;)t ion  is  njade  J)y  a  rcporler.  (lien  thl'  rc|/or[er  is  i\f>  lon.y-'r 
in  a  i'Misilitni  to  assert:  the  jiri vileire.  In  effect-,  the  cfoirts  are  lH)hI.ia,u'  tii.d  a  re- 
p<nita'  haw  Ihns  wivived  his  pi'iviU;;j;e  :oth<ui^h  this  deteruiinat inn  is  made  in  tlie 
alistaico  ol:  any  waivcir  provision  in  the  i)arti(ailar  state  statiUe. 

In  r.  W'nff,  Oit  .Misc.  -M  ::."(',.         N.V.S.  2d  "1)1  (  1!»T2).  the  C(an't-  was 

r(M|ninMl  to  rule  npon  tlu;  motion  tif  llie  ncwspapiM'  to  (|inisli  a  snhpiuMia  dnces 
tccnm  wliicli  deuiaiuhul  the  ta'ii^inid  niannscript  an  av\  article  pniiti.-'.Iicd  iu 
fluj  r/7/f///n  I'nicc  \\lii(;ii  cnisislt'd  of  a  pnrp<n'(ed  conH'.ssiim  <»f  <nK  of  the  imnaic.s 
pai'ticii>alin,ix  in  a  New  York  Ttnnhs  rii)t.  The  <Mairl  la.'Ui  tinit  .<ince  the  manu- 
script: was  ]ad)li.'^hed  ami  was  nn<ler  the  hylinc?  <if  the  inm.ate's  •:nme  that  Min 
newspa])er  }iad  voluntarily  dischjsed  the  mamiscript:  and  it's  sonrce  and  tlKM'chy 
waiv(*d  any  pnssihle  in'otccfiiai  (d'  llu«  New  York  newsnnin's  privilei;o  statnte. 
The  apixdl.'ite  coniM  allirme<l  t  he  trial  c«mrt:  /tor  en  rift  ni,  /'caiitr.  r.  Wolf.  — — 

:\Iisc.  2d   .  :m  N.V.S.  2d  21H)  (1!>T2K  laif  hinted  that  the  Vilhif/c  \'oiv('  wmdd 

have  Innl  a  mnch  .sh'(mirer  cast*  it'  rhey  lia<l  in'oved  tiicir  cmdodion  tlial  ilu' 
<n'i]Lrinal  nninnscriiM,  snhnnt.led  hy  liie  innudc  may  liavtj  heen  edited  hy  tlu?  news- 
paper. Snch  proof.  »tf  •MUir.so.  w<ndd  est'al>lish  Unit-  not  all  nf  the  niannsiL'rijit.  was 
disclosed  hy  iinldication. 

.V  moi*c  rcc<Md:  New  York  case.  Jti  rr  Dan.  Xo.  fSnprcnie  Ct..  ^^  yondng  City, 

X.V..  Si'pf.  14.  11>T2),  involved  the  Slate  Alfinaiey  (JeniM-aPs  nmtion  to  compi'l  t-wo 
wilnosses  (a  repnr/ci*  and  a  p}}nJ7);4rai>l}er  )  h>  Ivf^i  it'y  before?  J  he  li'rand  jnry  as 
to  events  tlH\v  observed  <lnri!i.i;'  tin?  Attica  di.slnrliance.  The  cinir't  fnniul  that:  one 
(d'  \\h)  wiliu'sscs  had  already  nnnle  certain  siatcTiients  to  the  Assislaid:  Ailornoy 
Ocni'ral  rev:a I'd i n.ii'  wliat'  h(Milisei-ved.dnrin.i;' the  rior.  that,  this  constitnied  a  "iMd>- 
licat  iiJii."  and  t  he  inforinatinn  son.i;'li1  hy  llu'  ;j:rjind  jury  -  rehirinu'  to  wliat  t  in' 
rep<n-tor  disclosed  t:()  llio  Assi.^tant:  vVft:(.>rney  General  was  waived  and  not 
ina\-ile^'ed. 

liike  (lio  New  York  .statnfc,  tiio  (;alifi>rida  .s(a(nfo  I'ejjrardintr  nowsnnur.s 
])rivilc.u-e  (hies  not;  coidain  any  jn'ovisitins  rcii'ardin^';  waiv<M-  of  Iho  ja'! vilc;;e  by 
v<ilnntarv  disclosure  nf  a  s<mrci'  i)f  informal i(m.  In  the  case  of  ApiUirdllftit  of 
Hoivuvd':M'>  ('.A.  2d  810.  2<S!)  I*.  2d  r»3T  (WV..  <d:  AiM^'al,  -ji'd  Oi;:!..  Oal.  IDilo).  I:he 
court:  Si'cmed  fo 'reco.L;'iny.o  that:  vohndiiry  disclosni'c  of  the  sijurcc  of  inffn-niatiiui 
ciudd  di'fcat:  the  riirlit  to  fhe  i)riviIe,ii:o.  imt  under  the  facts  of  fliat;  particular 
'case  the  court,  ruh'd  fhal:  volnidary  disclosure  had  not"  b(?cn  made.  A  rcjiortor 
wi'ote  a.  st"(n*y  re^ardiuK  a  hdior  dispute  njfeta'iui^  to  and  (inoting*  a  statcincnt; 
of  a  \nd(m  otiicci'  as  follows  : 

'\Ve'll  observe  the  oreh-r/  Andrade  told  tin?  specinl  nieetinir.  'l»ut  as  i nd tvidna.I 
Annn-ican  <'iti-/ens,  a\iy<)^ie  has 'tiio  rijiiit  to  vefusti  t:o  liandto  ivot:  appte.s 
28r>  P.  2d  at  o3T.  . 

'IMio  rei)ort(?r'  wn.s  asked  if  lie  had  a  convor.'^at ion  with  Andrnde  on  a  cet'tsiin 
day  of  t)j(?  Labor  rlispnte  and  IJjo  ivporfor  refui^oi]  to  an.swer.  Who.  trial  ctuirt  foujid 
that  tlie  re])<n't(n*  waived  the  t)rivih'ii;e  sinc(j  his  artiolo  had  di.sclosod  the.  sonreo 
of  Ills  inforinat ion.  'IMie  ;i)>i»cUate  court,  in  lindin.u:  tliat  the  reporter  did  not  di.s- 
close  the  source  (►f  his  inforniatifm  Im"  the  article,  stated  that  it  craild  luit  bo 
nssnnied  fri>in  the  ii.'^c  of  ( p iota t ion  mai'k.s  that  the  statomont  attributed  to 
Andrade  was  uuule  (lii'(Kttly  to  tlui  ret»<n'ter. 

'*Tlio  literary  form  in  which  information,  socnnul  f(n*  publication  is  cast  docs 
not  neeesariiy  disclose  tiie  .source  t'rom  which  it  is  obtainotl.'*  280  I*.  2d  al:  o'.-JS. 
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The  decision  in  In  Rc  Taylor,  412  Vn.  32,  103  A.Sd  ISl  (10G3),  rcaclictl  a 
^iiiiUnr  result  as  Miat:  or  tliu  JJoward  cnse.  Tlie  iicwspapoi'  iinl.iliyliotl  an  arUclo 
regarding:  tlio  iiitcrroii^ation  ol:  a  politician  l».v  Hiu  dij^tricf.  aftornc.v.  Tim  nvlkda 
stat.oil  UiMt.  innvij-  ol'  f:iic  qiicslioiis  ))o.sc(l  to  tlio  polilicinu  by  tJu?  dif^triot  nU:onu\v 
related  lo  what  the  iioliticiini  had  tohl  Ihe  rL»i)Oi'tors  ol!  tho  uewxpaiKM*.  Tho  trial 
court  J'oiind  that  tliis  .situation  constituted  i\  waiver  of  tiie  newspaper's  vv^xht  to 
assert  the  newsuuurs  privilege,  under  the  I'cnn.sylvanin  .slatnto,  aRaiust  disclosure 
ol'  docuniGids  autl  tai»e  recording's  evidencing  whjit  the  politicinn  had  (old  the 
reporters  oi'  tlie  new.spfjper.  Tiie  Supreme  Court  of  Peuusyivanin  disagreed.  They 
held: 

''A  waiver  l>y  a  new.suiau  apiJlies  only  to  tho  .statenionts  made  l>y  the  inronaer 
wliieli  are  actually  puhlisficd  or  puhHcIy  di.scl<).sed  and  n(;t  to  other  ,s*tatenieiit.s 
made  by  the  infer mei"  to  the  newspaper."  103  A.2d  at  ISO. 

v.  VnOCKDVUK 

A.  Procedure  To  Divest  PrivilCfjG 

Since  twelve  oC  the  eighteen  stnte  newsman's  privilege  statutes  provide  I'or 
an  aijsolure  privilege^'against  the  disclosure  oC  a  ncM's man's  sonreo  ol:  inr(»runi- 
t'lou.  williont  any  final ifyini^r  cireunislances,  it  is  not  suj'i» rising  that,  oidy  three 
.statutes  >set:  J'ortli  procedures  Tor  challenging  tho  aM.serf.jon  ol'  Mio  priviic.go. 

'j'he  Alaska  statute  sets  J'orth  the  most  detailed  procedures  of  the  three  statutes 
containing  in'oeodnral  i)rovi.sions.  These  ])roceclures  are  ,snnunariv:od  as  folhnvs  : 

1.  If  during  a  hearing  he  Tore  nn>'  ot  the  l)odie.s  set  forth  in  tlui  statute  a 
reporter  rel'nses  t:o  divulge  t:he  source  of  his  iufornnition.  the  i)erson  serl.Mng  the 

i  n  forma  tiou  may  aiiply  to  the  suj'f^rior  court  (or  il:  the  issue  is  rjiiscd  he  fore  tho  - 
Supreme  Coui't  tlie  m^plication  will  be  made  to  that  court)  for  an  order  divesting 
the  i'ei>ort.er  ot;  the  privilege. 

2.  The  apidication  (by  verified  i)etitiou)  shall  set  out  th.e  reasons  wliy  dis- 
closure is  essential  to  the  admin isitrati on  of  justice,  a  fair  trial  in  the  instant 
procee([in.g.  or  the  i)votectioM  of  the  iMihlic  interest.  [Tho.se  are  the  circumstances 
upon  v.* i  1  i  ell  1 1 1 e  co n  r t  m j i  y  de n y  o r  1  i  i ui  1 1 h c  i  u' i v i lege. ]  ' 

3.  In  a  proceeding  before  the  ftuiireme  Court -or  a  .superior  court  the  court 
may  challenge  the  privilege  on  its  ow  "lotioii. 

4.  "Whore  the  privilege  is  initially  asserted  before  the  Supreme  Court  or  .superior 
court,  tJie  court  niay  coudnet  an  iminiry  by  way  of  ciue.stioas,'  put  to  the  reporter 
and.  make  a  decision  at  that  time  or  may  inquire  by  way  of:  other  witnesses 
or  documentary  showing.  Or  the  court  may  order  a  special  hearing  of  the 
same  nature  as  the  lioaHng  to  be  conducted  ui)on  an  application  relating  to  pro- 
ceedings be  tore  ot.her  bodies  of  the  state  or  local  goveriuneut. 

5.  The  court  may  deny  the  privilege  if  it  flnds  that  the  circnni stances  .set  fortJi  • 
in  the  .statute  exist,  and  may  limit  the  testimony  and  right  of  cross-examination 
"as  may  be  in  the  puhlic  interest  or  in  t:he  interest  of  a  fair  trial." 

0.  An  order  of  the  superior  court  shall  be  suhject  to  review  by  the  Snpi-cme 
Coui't  and  the  privilege  shall  remain  in  efllect  during  the  i)eudaney  of  the. 
appeal. 

The  procedural  provisions  of  the  Illinois  statute  are  very  similar  to  those  oC  tho 
Alaska  statute.  The  Illinois  statute  provides  that  a  person  seeking  information" 
claimed  to  l)e  privileged  by  a  reporter  may  apply  to  the  court  for  an  order  com- 
pel 1  i  J  ig  d  iscl  osu  re.  'i.M  i  e  a ppl  i  ca  t i  on  s h a  1 1  all  ege  ; 

[1*3 he  name  of  the  reporter  and  of  the  news  medium  with  which  he  v.^as  con- 
nected at  the  t.inie  of  the  information  sought  was  obtained;  the  .specific  infonua-^ 
tion  sought  and  its  relevancy  to  the  proceedings;  and,  a  specific  public  interest  x 
which  would  be  adversely  affected  if  the  factual  information  sought  were  not 
disclosed, 

In  addition  to  setting  forth  the  specific  circumst;ances  which  must  exist  if  the 
privilege  is  to  be  denied,  the  statute  sets  forth  several  specific  factors  which  the 
court  shall  consider  in  ruling  upon  an  application  to  divest  the  privilege. 

The  Louisiana  statute  also  provides  that  a  person  may  seek  to  divest  a  re- 
porter ^s  claiinod  privilege  by  application  to  the  court,  and,  after  a  hearing, 
tlie  court  may  deny  the  privilege  if  the  qualifying  circum.*- fcance  exist.».  Unlike  the 
Alaska  or  Illinois  statutes,  the  Louisiana  statute  provides  that  the  application 
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mny  he  made  lo  Hie  dish-ict  court  of  the  liavisU  in  which  the  iv.vovIqv  msidos,  txud 
only  ii*  tlio  reporter  is  not  a  resident  of  the  slate  shall  the  application  be  made 
to  district  court  of  the  parish  where  the  i>roeeeding  in  which  tlie  information  is 
smigrht  peiKliiig. 

B,  JJurdai  of  Proof- 
Only  one.  of  the  statutes  sets  forth  tiie  perf^on  who  has  the  burden  of  proof 
ill  a  proceeding  to  determine  if  a  newsman's  nrivilc;?e  sliould  bo  granted. 

Tlie  Arkansas  statute  provides  that  in  order  for  a  newsman's  privilege  to 
be  denied,  ''it  must  l>e  shown  tiiat"  one  of  tiie  circumstances  specified  as  a  grounds 
fov  denial  exists.  It  seems  tliat  ihia  Janguage  places  the  burden  of  proof  upon 
tlie  per-son  .seelving  tho  ijiforniation. 

TiiG  Louisiana  statute  has  a  provision  refiulring  tliat  whore  a  report;er  or  news 
iiie^Ua  asserts  a  legal  defense  of  good  faith  in  an  action  for  defamation,,  and 
where  the  rei)orter  nlleges  to  have  ol>i:ainetl  the  information  at  issue  from  a 
ounlidential  source,  tiie  privilege  against  disclosure  of  tiic  souj-oe  sitall  i>c 
granted,  l)Ut  the  burden  of  proof  shall  be  on  the  reporter  or  news  media  to  sus- 
tain this  defense. 

A;i  to  the  three  statu te.j  providing  for  a  proceeding  to  challeiigo  the  assertion 
oC  the  privilege:  since  the  perfjon  seeking  the  information  must  inii;iai:e  the  pro- 
ceeding by  application  lo  compel  disciosuro,  in  the  absence  of  nuy  statutory  pro- 
vision regarding  burden  of  prooi:  the  usual  rule  is  that  the  moving  party  has  the 
burden  of  proof. 

Gaac  Law 
0.  Tifpcs  of  Pvocccdhiijs 

The  court  cases  interpreting  tlio  state  statutory  provisions  regarding  a  news- 
mmrs  privilege  have  arisen  in  a  number  of  procedural  contexts,  summariisea  as 
follows : 

3.  Grand  Jnnif  Procecdmos: 

a.  Motion  to  (piash  subpoena  duces  tecum:  In  re-WBAI-FM.y  OS  Misc,  2d  355, 

32(;  N.  y:  s.  2a  434  ( 197 1 ) . 

b.  Motion  of  state's  attorney  tn  compel  witness  to  testify  before  grand  jury: 

/?i  rc  Dan,  No.    (Supreme  Ct..  AVyoiniiig  Cty.  N.Y.,  September  14,  11)72)  ; 

^talc  V.  Sheridan,  24S  Md.  320,       A.2d  IS  (l.%7). 

c.  Appeal  of  .iudgmeut  of  couteinpt  for  refusal  to  answer  questions:  In  re 
Taylor,  412  Ta.  32,  103  A.2d  181(11103)  :  Hrid(;e  -v.  New  Jcr.^ey,  (Superior  Ct. 
of  Apj)eilate  Div.,  September  12,  10T2)  ;  Ltf/htnian  v.  >S7«7e,.204  A.2cl  149 
(jMd.  Spec.  App.  1072),  off  a  per  cnriatn,  No,  233  (Hd.  App.  October  7,  1072). 

2.  In  preparation  for  trial;  Motion  to  quash  District  Attoniey^s  subi>oona 
duces  tecum:  Pco})lc  Wolf,  00  Misc.  2d  250,  320  N.Y.S.  2d  2tJl  (1072),  affUl 
per  curiam, ,  Misc.  2a  ,  333'N,y.S.  2d  200  (1072) .  y 

>j.  Civil  Action  Discovery 

a.  Rule  oT(a)  motion  to  compel  deponeiit  to  answer  questions:  Application 
■of  Oepeda,  233  F.  Supp  40-0  (S.D.N.Y.  10<J4)  ;  Baker  v.  F.  S  F.  InmHment,  330 
1«\  Supp.  0X2  (S.D.N.y.  1072)  ;  Ex  parte' Sparrow,  14  F.R.D.  301  (N.D.  Ala.  1053). 

b.  Motion  to  strike  iuterrogatones :  Bcecroft  v.  Point  iHcaaant  Priniinfj  d  Piil). 
Co,r  82  N.rT.  Super,  200,  107  A,2d  410  (10G4)  ;  Delia,  Ivo.  v  Dun  d  Bradstreet, 
Inc.,  nS7  P.Supp.  788  (N.D.  Ohio  1000) ,  ■  • 

4.  Jfahcas  Corpus  petition  seeking  relief  from  contempt  order  for  failure  to 
answer  questions  at  hearing  on  preliminary  injunction:  Application  of  Howard, 
130  CA,  2d  SIG,  2S0  P,  2d  537  (1055). 

5.  Appeal  of  criminal  eonvietioji:  Lipps  v.  StatCy  Ind  ,  21  Ind.  Dec. 

342,  258  N.Tvl.  2d  022  (1070)  *,  Hcstand  ^.  StatCy           Ind  — 27  Ind.  Dec.  85, 

:273  N.E,  2d  282  (1071). 

Burden  of  Proof 

In  two  instances,  the  courts  placed  upon  the  newsmen  the  burden  of  proving 
the  privileged  nature  of  a  source  of  information  or  information.  See  Application 
of  Cepeda,  223  F.Supp.  4G5  (S.D.  N.Y.  1064)  [citing  Tatlcin  v.  Superior  Court;  IQO 
Gal.  App.  2d  745,  753,  320  P.  2d  201,  205-200  (2d  Dist.  105S] ;  People  v.  Wolf, 

GO  Misc.  2d  250,  320  N.Y.S,  2d  201,  affd  per  ciiriam,  Misc.  2d  ,  333  N.Y.S, 

2d  290  (1072). 
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YJ.   WUKTlllCU  AM  IM'OltMANT  MAY  INVOKIC  TllK  nUlvn.Kr.V*. 
Shrtutrs 

The  only  slntu  mowsiikmi's  privile.tji?  stnliil(»  \vlilch  pr()\'i(los  nii.v  iiidicjilion 
ns  It)  ^^■lH•^lu»^  llie  privih.-^ic  rDiilLMTrd  by  Wm  stnliilo  jjlT(yr(l.s  nii.v  i-ijjjlits  io'tljc 
iiirni'iiunil;  i.s  \hv  Al.-i.^kn  sl;)tii}<\  ^vIlil■ll  proviili's  as  foIIo^vs■. 

•■When  a  piiMic  (ilticial  or  roporicr  claims  the  privilo.w  coiit'criMHl  by  ir»0-220 
of  this  diapliM*  and  Ibo  public  otiicial  or  rcporlor  lia.s  not:  been  dlvcstiMl  of  tlui 
j)j'ivi]p;;c  by  uii  r/rdcJ"  of  tlw  S'ltfu'cnic  f)r  Snporior  Court.  McKlicr  be  uor  tbc  news 
or^^inization  wlili  ^^■bi(■b  lie  ^^■as  associaltMl  amy  llicreat'lei'  be  pei-niit  ted  to  plead 
or  prove  tbe  sonrces  of  information  ^vithbeld,  unless  the  informant',  consents  in 
wril  in;;'  or  in  (jpen  coart." 

M.  is  not  clear  wbelbei"  Ibis  slatnloi-y  provisioa  applies  only  lo  a  civil  action 
wlierein  a  newspaper  (a-  r(?pnrfer  pleads  i-cliance  npoii  a  soared  of  inforjaalion 
as  a  <b'/"ense  ^o  an  action  in  (li»t*ania( ion.  or  wlictber.  (au-e  the  privilcfre  bas  lM»cn 
conferred  npon  a  newsman,  be  is  jjrtu-lnded  from  revealiny:  tbe  stnu-ce  of  bis  iid'or- 
mation  \nuler  any  circuwistances.  uaU'ss  [be  so\u"ce  consents  in  wrilin.i:  or  in 
open  c(airt  .  In  eiflu»r  case  if.  is  clear  I  bat  .  af  least'  in  a  linnied  sifnation.  nnib')- 
tins  provision  nf  tbe  Alaska  slatnlc.  it  is  Ibc  informant  wbo  nmlies  Mie. decision 
as  lo  wbelber  his  name  may  be  revealed. 

Tiiere  ba\'(.'  been  sevtM-al  cas(\^  whert^  Iho  coarl:  slated  \hi\t  n{'^^■snIe^)'s 
pri\"iieiLf(»  yutis  only  to  iho  newspapi^r  or  ropoi-fer  and  amy  be  waiv^'d  re^^fardless  of 
tbo  wisb(»s  of  an  inl'ormant. 

/./;>;m  r.  ^Intr.    Ind.  .  21  Ind.  IVe.  M'l.  2.^)S  N.K.  2ud  -10  {VMi)). 

presented  the  issno  dii-ectl.w  TUvt  wife  of  one  of  two  (h'fendants  in.  a  criminal 
case  retpH'sted  a  reportei-  to  s)H'alv  wit.b  lu'i-  bn.sband.  Daring'  iIh'  c<inrs<'  nf  tlu' 
interview  betweea  tbe  reporter  and  the  (lefendant.  fln»  dcf(*ndanl  i)(biiiite<i  th(; 
crinfo  of  mnrder.  Tbe  d(d*endant.  on  api»eal  of  bis  conviction,  arj^ned  that  l)u' 
trial  conrV.  m-riMl  by  aUoNvinu;  into  evidence,  over  tbe  (U'femlanVs  objections,  tbe 
reporter's  testimony  a.s  to  the  interview.  The  appellant  claimed  that,  any  s<  a  fo- 
ments marh?  by  bim  to  .the  reporter  wer(i  in  conlideMCe,  and  therefore  j)rolect'ed 
nnd(M'  the  privile.uft*  statnlc;  fi*oai  disclosnre. 

In  np'boldin.ii:  iln^  trial  conri:,  tbe  Snj)remo  Court  of.  Tjuliana  niado  clear  Mml; 
"1:1h»  stalnt(»  creates  t.lio  rijilif.  personal  to  Ibe  re])orler  wliit^b  oidy  be  may  in- 
voke."  Since  in  tbiK  case  tbe  reporter  was  will i oil;  to  testify,  tin.'  cfuirt  bebl  tbat> 
tbe  defendant  conbl  not  i)i'{'v<»nt  tbe  i-epoi'ter  from  tos(i/:yinir  hy  assei'tinjx  a 
privilcii'c  nnder  the  statnte.  Tin*  same  boldinjr  was  I'eached  in  ilcshnitt  r.  st<it(\ 

  Ind.  ,  27  Tnd.  l)ec.  So.  273  N.K  2d  282  (107.1)  (a  co-deferalant  of  Lipps 

apiiealed  bis  conviction).' 

In  Hcrrvofl  v.  r<Unt  I'Icafiunt  rriui.  tG  Pith.  Co..  82  N,J.  Saper.  2(\i).  KIT  A. 
2d  -110  (1!)fM).  the  conrt  bebl  that  tbe  Xe\\'  .Itn-sey  stalnh;  confei-s  a  pi'ivileire  on  a 
m?\\'sp;ijiev.  bnt  Jif)t  nj>oij  an  iaf/)rmaid:  prftvidin.u'  in/'ormation  If)  tbe  p;iper  and 
tin^  privilew  mav  he  wai\'ed  rejrardb'ss  of  llu*  wishes  of  tbe  informant,  ^i^o  also. 
Lh/hfwfiii  V.  204  A.  2d  140.  3%,  (Ma.  Si).  App.  1072).  njT<f  per  vuriaw, 

No.  2H:i  f  AFd.  App..  Octobei-  7.  1072) . 

'I' wo  of  tbe  case's  e\'aanned.-lu)W(?\'er.  indicate  that  .some  coai'ts  Ik  Hi  eve  ibat 
ibe  privi!e;;'0  U):\\'  bo  asserted  by  tin*  infornmnt. 

1))  /'c/.v>/r  ')'.  n'olf.  H!)  VH<c.  IM  2."r;.  >?20  X. V.S.  2(1  2!)1  :  affd  :\risc.  2d  , 

:m  N.Y.S.  2d  2':m  (1072).  tbe  conrt:  fonnd  ih.at  an  inmate  wbo  i)ari i<-ii)ated  in 
tlie  Ton\bs  l*rif;o\i  (list\irbance  a<Tjai(»sced  in  tbe  p\il>lication  of  bis  mannscvijU.  in 
l;Jie  vniauo  Voice  mnbo-  bis  by-Hnc'  The  conrt  rnh»d  that  tbis  defeated  tb(>  ae\\'s- 
l)aper*.s  arf^unuait  tliat  tlu»  New  York  statate  i)rotect(Ml  tbe  ni'W.-^paper  aj^ainst 
forced  disclr)snr(i  of  tbe  mannscrif)t.  Tbis  .S(»ems  to  infer  that  tbe  court  bcJ.ieve.s 
tJi.'Unn  informaat  can  waiv(^  tlui  newsman's  pi'ivilc;r(^ 

In  a  viH-ent  Ncnv  York  e:iso.  Tn  re  Dun.  No.          f  Snprt^nii  Ct..  Wyoming  Cty., 

SeptendH'r  14.  1072).  tbo  conrt  mado  tbo' followin^r  statement: 

"The  ialerpr<»tntion  of  tbe  statnte  nr.tced  by  tbo  witnes.^^o.s  woiild  moan  that 
tbo  news  ^iathoi'ors'  oxemptioo  to  testify  wonld.bo  mnob  broadi»r  than  any 
otbor  privile.iro  pfrantod  by  New  Yorlc  State  statnte  since  tlie  no^v.^.iunn  would 
bo  tbo  solo  .1vulp:e  of  Nvbon  and  as  to  w'bat  lio  nvouUI  testify.  Privilejrod  connnnnica- 
tions  wlietbor  tbey  be  by  ^doctor-donti.st-nurso-patieut-lawyer-pliycbologist-sooial. 
workor-cliont,  linsbniul-wife.  clorgynian-peiiitont,  have  tbo  clement  of  con ff don- 
tialitj'  between  tbe  person  holding  the  privilege  and  the  persou  to  wlioin  cou- 
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ridciilinl  (•oiiiiinini»-jiti(m  luis  Im'(Mi  .  iujhIp.  wliirli  can  lie  waived  liy  the  ln)l(li'r  of 
llir  privilciii'."  MciMDrainlinii  ojaiiioii  at 

'Pliis  laiiiruaize  semis  lo  iinlirate  lliat  tlie  coiirl  views  tlie  iiil'jH'ina lit  as  at 
least,  a  jiartial  ii(»](]er  tlie  jiri vile.ue.  witli  llie  ri^ilit  te  waive  llu!  ])rivileye  and 
lUereb.v  dereal  the  iiewsinairs  rij;lit  to  assert  the  iiewsiiian's  privile^^', 

VII.  lU'i.r:  OK  C(>N.s'rHU(:Tio.v  oi*  Nkwsmkx  riiivM.Kr,!-:  Statij*ks 

'I'lie  ease  law  i.s  not.  uiiirca'in  as  to  whethei-  a  rule  of  st  rict,  ov  liberal  const  ruc- 
tion shonhl  he  ai»i»Iie(l  in  tiu'  interpret  a  (ion  of  newsinen's  jn-ivtle^re  stadites.  >>nimy 
of  the  courts  have  ruled  in  t'avor  a  st  rict- statn{(n\v  eonslruet  ion  of  a  news- 
man's privih'ire  statute,  either  on  llu?  i»asis  that:  tiie  recojiuit ion  oi'  a  privilejjti 
is  in  dero^ration  ot!  cfuniinui  law.  or  (ai  the  basis  (Init.  (he  i)rivile;j;e  const  it  ut^e,^, 
an  e.Ne(?i)ti(ai  in  tlie  p-neral  liahilil.v  of  all  ifersoiis  to  le.'^fiJ'.v  lo  all  jnaMej-s,  Seo 
Alflflh-n(i(ni  ny  Ci'iicda,        K.  Sup]).  ^Oo  (SlD.N.V.  VMU)  ;  /'co/;/c'  r.  \V(iff,  Misc. 

'Jd  -jr.C).        N.V.S.  rid  li'.U.  nfj'd  />o-  ruriam,   Misc.  -Jd  N.Y.S.  lid  lilM) 

I  niTii)  :  Uvcrrofi  v.  /'rW;//  Hcnsuiii  I'riiif  <G  I*nh.  Co,,  S2  N..I.  Super.  11)7  A.'Jd 
(IfMIM.  Lif/h/niuH  v,  Sfnfc,  A,2(l  M!>  (.Md.  Sp.  A\n>,  r.)TJ),  afJ'O  jwrcnriffut. 
No.        (Mr.  .\pp.  Octoiter  7.  107l»). 

Other  courls  hav**  adojjtcd  a  more  liberal  attitude  in  t'nvor  of  tlie  news  media. 
K(M-  example,  tin.'  8iiprcnn»  Court  ot!  I'eiinsylvaiiia  ruled  thaf  the  renus.vlvaiiia 
s-laMilo  must  l»e  lil>erall.v  const-rnoil  in  I'avor  oi:  tho  nowsjiaj)er  'and  the  ncw.s 
media  : 

•'i*iie  Act.  must:,  (hererore.  wo  repeat'.  Ite  liberally  and  i)roadly  construed  in 
order  lo  carry  out  the  ch,'ar  objective  and  intent',  of  the  Le«;islat are  which  has 
placed  the  .^'a(h(-rin.ir  and  (he  .i)rol'ection  oT  the  source  of  news  as  of  iiii-eater 
importance  to  the  public  interest:  iind  of  more  value  to  the  publio  welfare  (ban 
ihe  disclosure  of  the  alle^icd  (a-iine  or  the  allet^ed  criminal."  Jn  rv  Taylor,  4J2 

i»a.  :-;•->.  io:-i  A.iid  LSI.  isn-sti  {V,m) 

The  New  York  uewnuMrs  j)rivile;:o  siatule  conii)rises  one  section  of  tln^  N(?\v 
Y<n'k  Civil  Itiirht.s  Law.  A  New  York  court,  in  rnliii.ir  upon  a  uewsmau*s  privi- 
|<'ire  case,  has  staled  that;  -'Liberal  interiiretatiou  of  pertinent;  stat'utos  nii,i:'ht: 
well  be  deiMiied  desirable  in  ]>assiULr  npon  the  issues  of  jirotectioii  of  civil  rlj;lits." 
Jn  rc  \\'JiM~F,\i,  OS  .Misc.  2d  a'M,  3:i0  N.Y.S.  2a  -134  (3971). • 


Anoi'..\nu.\t 

f>TATi-:  Nicws MAN'S  ruivii.KGK  Statutf.s  AS  OP  XoviariiKU  10,  1072 

AKKAN.SAS 

Ark.  Slat.  Ann.  §  48-017  (1004)  ' 

48-017,  Newsiia])er  or  radio  privile^jfe. — Hefon'i  any  editor,  reporter,  or  other 
wi'iter  for  any  news])aper  or  jjeriodical.  radio  station,  or  i)ublislier  of  any  ncrw.s- 
jjaper  or  periodical  or  nia na jrer  or  r)wner  of  any  radio  s(aiion.  si i a  11  be  required 
to  (ljsclr>se  to  any  Grand  .liiry  or  to  any  other  antliority.  the  source  of  iiif»)rma- 
tloii  used  as  tli(i  liasis  for  any  article  lie  may  have  written,  publi.^lied  or  broad- 
cast :  ir  uuist  be  sliown  tlnd:  such  article  was  written,  piil»]ishod  or  broadcast 
in  fiad  faiMi.  with  malice,  and  nf)<;  in  iUo  inlercsl;  of  the  public  welfare. 
?>Ieas.  VXMl  No.  §  30,  Act,  30;^7,  p.  3:iSl ;  l^ope's  Dig.,  §8S2S;  Act:.s  10-10,  No.  254, 
§1.  p.  70.1.] 

AI.AHAMA 

Ahibama'C'dde  Kecouipiled,  Title  7.  §  870  (lOOO) 

S  I'Tt^.  News|)ai)er.  radio  and  televisirai  employee.-. — No  jierson  eu.iraii'od  in, 
connecled  v/nli.  or  eiiiidoyed  on  any  nr»wspai>er  (or  radio  brondcastiuii*  statif)n 
or  televisi')!!  ^station)  wliile  enpiji^ed  in  a  news  .gathering  capacit:y  shall  be 
couiprdled  \u)  disclose,  in  any  le,i:al  proceed  in  or  trial,  before  any  eo\irt:  or  before 
a  .strand  jury  i\l  any  c<mrt.  or  before' the  ijresidiui^:  ofli<-er  of  any  tribunal  or 
his  a/;ent  or  aj;*en!s.  or  herore  any  comiiiittee  of  (lie  lejii.^Iatiire.  or  olsewiiere, 
the  so\irce.s  of  any  information  procured  or  obtained  by  hi  in  and  ))nbli.shed  in  ihe 
newsi)aper  (or  broadcast  by  any  broadcasting  station  or  telovi.sed  by  any  tele- 
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vision  sliHion)  on  which  lio  i.s  oiiptii^^ocl,  ooiiiioctcd  with,  or  eiiiploycd.  (VXli), 
1».  O  il) ;  rm,  V'  518,  ofCccUvci  Aug. !),  11)40.) 

ALASKA 

Ahi.skn  Slnr.  §00.25.150  220  (10G7),  1070  Ciini.  Supp.) 

Sec.  00.2if.W0.  Cl.'iiiiiirif(  oJ!  priviloso  by  piihlio  oHiuiul  or  roporlbr.  ICxooi'l: 
provj(lc?(l  ill  §§:]ij0-220  of  Uiis  chjijUcr.  uo  public  oflicial  or  rpporlcr  iii:iy  be 
compel knl  i,o  tlixelosc  tlic  Hoiirco  oT  inroninilioii  i)roc\ir(Hl  or  obtaiiKMi  hy  hiiu 
while  at'liiiiLj  in  Iho  cuursu  of  liis  clnijL\s     ;i  piihlic  olVmliil  or  rcpaHcr.     1  oh  115 

.Soc.  00.25.100.  Chiillcnjrc  of  priviloiro.  (:))  AYhon  m  jnihlic  on'icijvl  or  roporicr 
c'lnims  I  ho  pi'ivilpj^o  u\  i\  utiuso  hoiiiji?  lunircl  bfforo  the  5?uproiiic  court  or  m  .superior 
eoin'(;  of  (hiy  f?f:jPo,  a  i)er,soii  wiio  has  flio  ri.cht  lo  (itioslioii  liini  in  tUaf  proccedinjr, 
or  llie  court  on  il.s  own  motion,  may  cliallen.iio  tije  claim  oC  privilejie.  The  court 
shall  nuike  or  eau.se  to  be  nuulo  whnVovor  inquiry  the  court  thiuiw  necessary 
to  a  (let crnii nation  of  I; ho  i.s.suo.  The  i minify  may  he  nuule  to  in.stanter  by  way  of 
questiony  pnt  to  tlie  witne.s.s  clniminji:  the  i)rivil(\iTe  and  a  flecisiou  tl)en  rcnderetl, 
or  the  court  may  require  the  ]) re.se nee  of  other  witn(\sse.s  or  flocunioitary  showing 
or  may  order  a  spceiiil  henrinj^  for  the  detoruunation  of  the  issue  of  priviloi^e. 

(h)  'The  court  may  deny  the  iJi'ivileue  and  may  order  flie  puhlic  ofiieial  or  the 
roporfer  to  lesrify,  imiiosin^x  whatever  limH.s  uijon  Ihe  lostiniony  nnVl  upoji  the 
ri^ht  of  cross-examination  of  the  \Yiinoss  as  may  l>e  in  t.hc  public  interest  or 
in  ihc  intovcfit:  of  a  fair  trial,  if  it  finds  the  withholdinj^  of  the  testimony  would 

(1)  result  in  a  misca rria^jc  of  justice  or  the  deinal  of  a  fair  trial  to  tho.sc  who 
challenge  tlie  privilege;  or 

(2)  l»o  omitrary  to  the  imblic  interest.  (§1  ch  115  Sr^A  1007) 

Sf'C.  00.25.170.  Order  divesting  i)nblie  ofiieial  or  reporter  of  the  l)rivilcge.  (a) 
This  section  is  applica]>le  to  a  hearing  held"  under  the  laws  of  this  state 

i^)  l^e^orc  a  eovivt  other  thjui  the  su])ronic  or  a  superior  court ;  . 

(2)  before  a  court,  eon nuissi oner,  referee,  or  other  court  appoint  ee. 

Sec.  00.25.200.  Api)lication  of  jirivilcge  in  otiuu*  courts.  Sectif)!^  1.50.220  of 
this  ciiai»ter  also  aply  to  proceedings "licld  under  the  laws  of  tlie  United  States  of 
any  other  .state  where  the  law  of  this  state  fs  being  appHcd.  (§1  cli.  115  SLA  (1907) 

•Sec.  00.25.210.  Sections  150  -220  of  this  cha liter  do  not  abridge  other  privileges. 
Sections ;  150.220  of  this  chapter  umy  noj;  he  construed  to  abridge  any  of  the 
privileges'  rccogni7xd  under  the  laws  of  tlds  state,  wliether  at  common  law  or  hy 
totatute.  (§1  ch  115  SLA  1007) 

See.  00.25.220.  lectin itions.  In  this  chapter,  unless  the  context  otln^rwisn  requires. 

(1)  "privilege"  means  the  eouditional  privilege  granted  to  publfe  officials  and 
reporters  to  refuse  to  testify  as  to  a  source  of  information  ; . 

(2)  "public  ofUcial"  means  a  person  elected  to  a  puhlic  oflTicc  created  by  the. 
Consiitntion  or  laws  of  this  state,  whether  e.veculivc.  legislative  or  .pnlicial  and 
\Nbo  was  holding  that  office  at  the  time  of  the  communication  for  which  privilege 
is  claimed ; 

(3)  "reporter"  means  a  person  regularly  engaged  in  the  business  of  collecting 
or  writing  news  for  publication,  or  presentation  to  I  lie  pid)lic,  through  a  news 
organixatron  ;  it  includes  persons  who  wore  reporters  at  the  time  of  the  conununi- 
cation,  thougli  not  at  tlie  time  of  the  claim  of  privilege ; 

(•i)  "jiews  organixntion'*  me.'Uis 

(;V)  an  individual,  partnership,  corporation  or  other  association  regularly 
engaged  in  ihe  business  of 

(i)  publishing  a,  newspaper  or  other  periodical  which  report;*'  news  evonts,  is 
issu  ed  a  t  r  ogul  a  r  i  n  te  r  v  a  l.s  n  n  d  3)  a  s  a  gen  era  I  c  ir  eu  1  a  t  i  on  ; 

(ii)  providing  newsreels  or  other  niotion  picture  news  for  public  showing;  or 

(iii)  broadcasting  news  to  the  public  by  wire,  radio,  television  or  facsimile, 
(B)  a  press  association  or  other  association  in  individuals,  partnership.?, 

corporations,  or  other  as.sociatious  described  in  (4(A)  (i),  (ii),  or  (iii)  of 
this  section  engaged  in  gathering  news  and  disseminating  it  to  ts  members  for 
publication.  (§lch  115  1007) 

ARIZON.'^ 

Ariz.  Hev.  Stat.  Ann.  §  12-2237  (1960  Snpp.) 

$12-22^7.  Reporter  and  informant 

A  person  engaged  in  newspaper,  radio,  television  or  reportorial  work,  or  con- 
nected with  or  employed  by  a  newspaper,  radio  or  television  station,  ^.hall  not 
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he  cninpellcd  lo  testify  or  disclose  in  a  losnl  proceeding  or  trial  or  jiny  i.iroceeding 
wlijitever,  or  Ijel'orc  any  jury,  inqnisit:oriul  liody  or  commission,  or  before  a  com- 
mittee of  the  lc;:islnUire,  or  clsewlicrc,  tlic  source  of  information  procnrod  or 
ol>lnined  \ty  hUu  for  pnlilication  in  ii  newspaper  or  for  broadcasting  over  u  vadio 
or  television  station  witii  wliicli  Jie  was  associated  or  by  wliicli  he  is  cinployt'd. 
As  amended  Laws  lOGO,  eh  110  §  1. 

CALIfOHNlA 

Cal.  Evid.  Code  Ann.  §  1070  (West  Supp.  1971) 

§  3070.  Newsnnin's  refnsal  to  disclose  news  so i tree 

A  i)u!»li slier,  editor,  reporter,  or  other  person  connected  with  or  employed 
uiion  a  newspaper,  or  by  a  i>ress  association  or  wire  service,  or  any  person  wlio 
lii'is  been  so  connected  or  em ph) veil,  cannot  be  adjudged  in  contemi>t  by  ji  court,  tlu; 
Legislature,  cu-  any  administrat.ivo  iKjdy,  for  refusing  to  disclose  the  source  of 
uny  inl!ornmtioii  jn-ocured  while  so  connected  or  employed  for  publication  and 
publisluni  in  a  newspaper. 

Nor  ciiu  a  ivulio  ov  tele  vision  news  re])orter  or  other  iK?r.«0M  connected  witii  or 
emi)loyed  by  a  radio  or  television  station  or  any  ])er.sou  who  has  been  so  con- 
nect ed'or  employed  be  so  adjudged  in  conl:empt.  for  refusing  to  disclose  tlie  source  of 
any  infonmition  procured  while  so  ef>unccted  or  employed  for  jiud  used  for  news 
or  uews  coninientarv  imrposcs  on  radio  or  .television.  (Amended  by  Stnts.  1071^ 
cli.1717,  §  1.) 

ILUNOIS 

rublic  Act  77-1023,  Sept.  2:],  .1071 
Section  1.  ch.  ol,  §  111] 

No  court;  may  compel  any  person  to  disclose  the  sonrcc  of  any  information 
obtained  by  a  reporter  during  the  course  of  his  eujploymeut.  except  as  provided 
in  this  Aci".  The  privilege  ecuifcu'red  by  this  Act:  is  not:  available  in  any  libel  or 
slander  jiet  ion  in  \\-hich  a  reporter  or  news  medium  is  a  i)art;y  defendant. 

Sec.  2  tS.lLA.  ch.  51,  §112] 

As  used  in  t  his  Act : 

a.  ''reporter"  means  any  i)crson  reguljirly  engaged  in  I  be  business  of  coUect- 
iH'T,  writing  or  editing  news  for  publication  through  .'\  new..  nuMiium;  and  in- 
cludes any"i)erson  who  was  a  reporter  at  the  time  the  information  sought:  was 
I)rocured  or  obtained. 

1).,  "news  medium"  means  any  uewspaper  or  other  pcriodiwil  issued  at  regular 
int<M-vals  and  having  n  i)aid  general  circulation;  a  news  service;  a  radio  sta- 
tion;  a  television  station:  a  commuuity  antenna  television  service;  and,  any 
person  or  corporation  engaged  in  the  making  of  news  reels  or 'other  motion  pic- 
ture news  for  public  showing. 

e.  **source"  means  the  person,  or  means  from  or  through  which  the  ne\vs  or 
information  was  obtained. 

Sec.  3.  [S.II.A.ch.  51,  §  113] 

In  any  ease  where  a  person  claims  the  privilege  conferred  by  this  Act,  the  per- 
son or  party,  body  or  ofhcer,  seekiifg  the  inforniatiou  so  i)rivileged,  may  apply 
In  writing  to  the  circuit  court  serving  the  county  where  the  hearing,,  nction  or 
proceeding  in  which  the  infornnition  is  sought  for  an  order  divesting  the  iKu-son 
named  tlierein  of  such  privilege  and  ordering  him  to  disclose  his  source  of  the 
information. 

See,  4.  [S.H.A.ch.  51,  §  114] 

The  application  providcnl  in  section  3  of  this  Act'  shall  allege:  the  name 
the  reporter  and  of  the  news  medium  witli  which  he  was  connected  at  the  time 
the  information  sought  was  obtained :  the  specific  information  sought  and  its  rel- 
evancy to  the  proceedings;  and,  a  specific  public  interest  which  would  he  ad- 
verselV  affected  if  tlic  factual  information  sought  were  not  disclosed. 

Sec.*5.  [SJI.A.  ch,  51,  §115] 

AH  proceedings  in  connection  with  obtaining  an  adjudication  upon  the  Pi'OvH- 
cation  not  otherwise  provided  in  this  Act  shall  be  governed  by  the  Civil  Practice 
Act.' 

See.  6'lSJ-I.A.  eh.  51,  §110] 

In  granting  or' denying  divestiture  of  the  privilege  provided  in  this  Act  the 
court  shall  have  due  regard  to  the  nature  of  the  proceedings,  the  merits  of.  the 


1  Chapter  51,  S  1-13. 

1  Cliaoter  1X0 A  1  et  scq. 
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(.•Iniiii  nr  (Irfcusc.  Ilir  :Hlr<in;H'y  of  llu'  reiiUMly  ot luM-wisc  ;iV}iilalil(\  il'  ;iiiy.  \\\v. 
n»b'v:nify  of        smiiimt.  and  the  possiliiliiy  oL*  csiahlisliiii;:;'  by  (Mlicr  nivalis  lluil: 
wliicli  ii:  is  allt'.Lrrd  the  smuht  r-iMjiicsUMl  will  t<;iui  t:<i  ju-uvr. 
See.  7  I  K.I  I.A.  ell.  .11  §  117j 

All  (inlcr  ^iTaiiliiiii'  divrstituiM'  Ilir  priviloirc  pi-ovidtMl  in  lliis  Act.  shall  l>e 
^iTaiitcd  (ally  if  the  ('narl.  after  lu.'ariiijLr  llio  iKiiMics,  sliall  limi : 

•  la  J  tlial.  tlH'  iafiii'iaal i<ai  s<hi;j:Ii1  dues  not  t'oacoiai  laattrrs.  or  ({clails  in  any 
pHKMMMlin.tr,  riMpiiriMl  \n  he  \<v\)\.  st'crrl  under  the  laws  ijf  this  Stati?  nr  of  tlie  Fi'd- 
ei'al  .^ovcrnau'at  :  and 

(hi  Ihai.  ali  o|]ier  arailalde  soin'res  of  infornialioM  have  Ix'en  cNliausled  and 
diselosnre  id*  tlie  iiif(M'niat  ion  soni^ht:  is  <'ssential  tr>  tin?  prottM'tioii  of  the  i)nhlie 
interest.  iuvolV(»d. 

If  the  eonrt:  enters  an  or(hM-  divesting-  the  person  (d*  Mn^  privileL,^^  ran  ted  in 
this  Ac-1:  it:  shall  also  onh.M*  th(!  iterson  to  distduse  tin.'  in  forma  ti  on  it  has  deter- 
mined shonld  he  diselose{I. 

See.  S.  |  f>.H.A.eli.o1,^  1181 

An  (nMh'r  entered  nn(UM-  this  A  el  is  ai)peahih[e  the  same  as  a  cnniparalde  order 
in  a  civil  ease  ninUM'  J^nin-enio  Court:  Rnles  and  is  snhject-  to  hein,u' sta\'ed.  In  case 
of  an  appeal  the  jirivile.i^o  conferred  hy  this  Act  remains  in  fnll  force  and  effect 
(Inriiijir  I  lie  pen(](.'ncv  (ff  sn(-h  aiipcal. 

See.  Jl  IS.H.A.ch.ni.  ^5  111)1 

A  person  rtd'nsiing  to  testify  or  otluM-wise  comply  with  (iio  or<h»r  to  <lisclose 
the  sonrce  of  t  he  information  a's  specihtMl  in  such  order,  after  snch  (OMhir  heconn.'S 
tinal,  nniy  he  adjnd.uied  in  contempt  of  conrt  and  pnnished  accoi-dinj^ly. 

TNniAXA 

Tnd.Ann.  Slai-,  15      "8:^  (lOr.S) 
i*-lTo.S.  Newspai'ors,  TehnMsion  and  11;. din  ^>:tati<'ii. 

Any  person  connected  with  a  wcehty.  semiweehly.  triweekly  or  daily  newspaiH»r 
tiiiit  cjjnforms  to  postal  re.iinlatiiMis.  winch  shall  have  !)een  pnhlished  for  live 
consecntive  vea rs  in  tlio  jsanie  city  or  town  and  which  has  a  i)aid  oircniation  of 
(wo  i)er  cent:*  \2%'\  of  the  jiopidation  (d'  the  county  in  which  it  is  pnhlished.  or  a 
recoi^nized  i>rcss  assO(;iation.  as  a  hona  tide  owner,  editorial  or  reijortorial  en^- 
ployee.  who  receives  his  or  her- princii>al  incmn*.' from  leiiitimate  jxatherin.u:.  writ- 
inj:".  editini!:  and  interpretaHon  of  news,  and  any  i)erson  conneHed  with  a  com- 
mercially lic<msed  radio  or  television  station  as  owner,  ofhcial.  or  as  an  editorial 
or  reporVorial  employee  who  receives  his  in-  her  prim-ipa!  im-onn'  from  le^xiiimaie 
;ral}lerin^^  writimir,  editing-;,  interj) refiner,  annonncin-  or  l)roadrast:ini;  of  news, 
shall  not  he  comi^olled  to  disclose  in  any  le.uial  proceedin.u;s  or  elsewhere  the  sonrce 
of  any  information  i)roc'nred  or  ol)t:iined  in  the  course  "^f  his  employment  or 
reiirescntation  of  snch  newspaper,  press  as-sociation.  radio  stati<m  or  television 
.stati<m.  whether  pnhlished  ov  not  pid)lished  in  the  newspaper  or  hythe  press 
nssociation  or  broadcast  or  not  broadcast,  hy  llio  radio  station  or  television 
station  by  which  he  is  emplo.ved.  [Acts  1041.  ch.  44.  S  1.  p.  128;  .li)M).  cli.  1^01.  l, 
p.  078.] 

KKNTi;CKY 

Ky.  Knv.  Stai".  5?  421.100  (lOUO) 

421.100.  Newspaper,  radio  or  television  hrf)adcast in.ir  station  ji(>rsonnol  need 
not;  disch)>><^  som-c<'  of  infornmtion. — No  person  slialt  he  compelled  to  disclo.^e  in 
■;\uv  lojral  procecilinir  or  trial  before  any  court,  nv  lief  ore'  any  ;;rand  (»r  iH'tll  .jnry. 
or'heforo  the  presidin.t?  otlicer  of  any  tribunal,  or  his  aji-ent  or  agents,  or  before 
thn  ?xenoral  assenddy.  or  any  committee  tluMMMd'.  or  hof(u-e  any  city  or  connty 
legi.'^dat'ivo  ))ody.  or  any  coniinit:lee  thereof,  or  els(»where.  the  sonrci.'  of  an.v  int*or- 
nmti(m  procured  or  obVaiiuMl  by  him,  and  pnl)lished  in  a  newsi»ai»ei-  or  by  a  radio 
or  t(4e vision  broadeastiuii'  statical  by  which  he  is  eiiA'am^ec  av  employed  or  with 
AYhich  ho  i.s  connected.  (KMOd-l  ;  amed.  Acts  l!)r)2.  ch.  121.) 

LOUISIANA 

La.  Rev.  Stah  §45:1451.-54  (1J)70  Cum.  Supp.) 

§1451.    Definitions  ■  ■  ' 

"Eoporter"  shall  mcni^  any  person  rejiridarly  onga^xed  in  the  buf^ine.s^^of  coUect- 
writing  or  editing;  news  tov  pnblicatbju  through  a  news  media.  The  term 
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rcporlor  sluUl  iiicludo  all  porsons  who  wlm'o  prc'viously  cinmiH.'tiHl  witli  .-niy  news 
iiuulia  as  .arorusjiid  as  tu  Ww.  inrorniat i(ni  obtaiiRMl  wliilo  so  ctmniM'tcd. 

(a)  Any  lU'wspapr.r  or  (»(liL'r  i>iM'iodi<-nl  issiu'd  at  regular  intervals  mid  liaviu.^ 
a  paid  .ijoiiriral  circulat loa  ; 
()))  l*r<'.ss  ;is.s(>(MnMoji.s ; 
(c  )  AViro  scrviro  ; 

(d)  Uadio; 

(e)  Tolo visual ;  and 

(T)  IN'rsons  or  corporations  (Mi.n'a^J:od  in  tlio  aiaUin;;*  (»t!  nt'ws  rods  or  other 
motion  pictnro  news  I'or  i)nhli(j  slio\vin.n'.  Acts  HKM,  No.  21 1.  $  1. 
MfrJ.  Condilitaial  j)rivil('.u'c  froai  conijjnlsory  disclosnro  of  inrornianl  (»r  siaircc 
lONircpt.  as  licroinal'tt^r  provided,  no  rop(»rtor  shall  ))(»  (.■oni]»ollcd  to  disclose  in 
any  adnnnistrativc.  Judicial  or  lcij;islat i V(?  pj*(»cccdint!'s  or  anywhere  els(»  llu*  iden- 
tity oi"  any  informant  or  any  sonrer  ot."  informal  ioa  ohtained  hy  him  from  am»thcr 
person  while  actini;;  as  a  rep(M'ter.  Acts  llXM,  No.  Ul  1.  S  '2. 

JJ  Mn:^.  Kcvocatiou  of  privilege;  procedure 

Iji  any  case  wluii'e  the  repoi-ter  clai.m.s  the  privilege  conferred  hy  the  Ael,  tl)e 
persons  or  parties  seeking  the  inforniut ion  aiay  apply,  to  the  dislricM  ciMirt'.  of: 
the  parisli  in  which  i\n\  reporter  resides  for  an  order  to  revoke  the  privilege.  In  the 
ovoJit  the  rei)orler  does  not;  reside  within  tlu^  state,  the  application  shall 
l)e  mad(j  to  tiie  disl;ri(H'  c^au't-  oi:  the  i)arisli  ■  where  the  liearing.  actitai  (»r  pro- 
ce(Hling  in  which  the  iuforaialion  is  sought  is  pending,  The  applicati(Mi  for  such 
an  or(ier  shall  set  forth  in  writing  the  reason  why  the  disclosnr<'  is  (essential  to 
the  protorjtion  of  the  pnhlic  interest  and  service  (»f  such  applicatinn  shall  he 
made  npoii  the  reporter.  'I'he  order  shall  he  granted  (aiiy  wIumi  the  eoni't,  after 
hearing  the  parties,  shall  Ilnd  that  the  dischtsure  is  essential,  lo  the  pnhliij  in- 
teresC.  Any  sucli  ortler  shall  Ik;  aiu'cnlahlt;  under  Arli(-fe  '2{.)s:^  id."  the  l.{Mdsian:l 
Cod(J  of  Civil  Procedure,  in  case  of  any  such  appeal,  the  privilege  sel  r(»rlh  iu 
K.i^.  4r>:Hr)L:  shall  remain  in  full  ffU'ce  and  cfl'ect  during  pendcuey  of  sueh 
appeal.  Acts  V.KU,  Xo.  '21.1.  §  . 

§  I'lrA.  Defamation^;  burden  oJ:  proof  • 

If  the  privilege  granted  herein  is  claimed  and  if,  iu  o  suit,  for  damages  for 
defamation,  a  legal  defonso  of  good  faith  has  been  as.sertcd  hy  a^reporter-or  by 
a  news  media  witli  resi)ect  to  an  issue  upon  which  the  reporter  alleges  tu  have 
pl»tained  information  from  {\  coulid(mtial  source,  the  burden  of  ])ro(d'  shall  he  on 
i:Me  re[)ort(>.'"  or  new.s  m(?diJi  to  .sustain  tins  dofoiise.  Act.s  1004,  A'o.  211,  ^  4. 

Md.  Ann,  Code  Art.  35,  §  2.  (1071) 

2.  I^mployces  on  mjwspapers  or  for  radio  or  televisitai  .stations  cannot  ))e  com- 
I)cncd  to  disc)/)se  source  oJ'  lu'ws  oi'  information. 
Xo  person  engaged  in.  connected  with  or  employ(;d  on  a.  newspaper  or  journal 
or  for  any  ra<lio  or  tidevision  station  shall  be  conii>elled  to  disclose,  in  any  legal 
proceeding  or  trial  or  ln'fore  any  comndlttH;  of  the  legislature  or  elsewhere, 
tlu^  sounre  of  any  news  or  inl'ormatiou  procured  or  obtaintul  by  him  for  and  pui»- 
lished  iu  the  uewspapm'  or  tlis.sendnated  by  the  radio  or  tek^vision  stati(ai  (ai  and 
in  wbich  lie  is  engagi'd.  connected  with  or  emplo.\'ed.  (An.  (.'odt;,  ^'2:  My.V,K 

§  2 ;  1024,  §  2  ;  1012.  §  2  ;  lOU-1,  §  2  ;  iSOti.  ch.  240  ;  1040.  cli.  014.) 

M  ICUT(!.\.N 

Mieli.  Slat  Ann.  §  28.045(1)  (1054) 

(Ch.  2S7— Code  of  Criiiiinal  rrocedure) 

§28.045(1)  8anuy;  eonlidcutial  and  p!'ivileg(*d  c(anmunicatious.  Sec,  5a.  la  any 
ino'jiry  authorized  by  this  act  coiumuiiicati(ms  between  rej)oi*ters  of  ii(»wspaj"ers 
or  ot))cr  i)id.>lication.s  and  tlieir  informant  ai'(.»  liereby  de(4arcd  it)  bi»  jwivileged 
and  co'utidential.  Any  comnumications  between  attorneys  and  their  clients,  be- 
tween clergymen  and  the  members  of  their  i'espectiv(^  churclh'S.  and  between 
physicians  and  their  i)atients  are  her(4)y  declared  to  be  privileged  and  conlideu- 
tial  when  siieh  coinnumications  were  necessary  to  enable  such  attorn(\vs.  (4ergy- 
men.  or  physiciau.s  to  serve  a.s  "such  attcn'nev.  clergyman,  or  physician.  (0.  L. 
'4S,  §  707.5a.) 
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:montana  T'^  I 

Mont.  Kl»v.  Codes  Ann.  T\i:  03,  cli.  (lOG-l) 

93-001-3.  Di.sclo.siini  or  .sonrce  ol:  inroriujirioii — wIilm.i  not:  roquiroil.  No  por.son.s 
en^^ni,aHl  in  tlio  work  oi',  ov  coimoulocl  NviUi  or  oniplo.voil  by  lUi.v  iiow.spjipcr  ur 
any  prass  nssucialion,  ov  any  radio  liroadca.si iujjf  .slation,  or  any  liolovisioii  .sta- 
tion I'or  the  purpose*  oL*  gatliCM'in/j;,  procnrin.t::.  eonipilin^^  editing,  di.ssominating, 
publi-slunj^,  broadcastini;-  or  tolovisini^  n(V\vs  shnll  bo  roqnirotl  to  disclo.so  th(^ 
.source  ol"  any  in l!orJ nation  procured  or  obtained  by  such  person  in  tlie  eourso  of 
i//.s  cinployiimit  in  :uiy  Jo^o-jJ  pi'ocvoOhi}^,  Ir'tu]  or  invostiixation  boi'tfvc  nny  cnurl, 
graiul  jury  or  petit  jury,  or  any  otiicer  tliereol',  beforo  tbe  presiding  o nicer,  oC 
any  tri))nual,  or  liis  aj;ent  or  aLiients.  or  before  any  cMJUnnissiou,  (lei>arhueut,  divi- 
sion or  lairean  oJ:  tlic  state,  or  IpeJ.ore  any  county  or  municipal  body,  ofiicer  or 
couiniittee  tliereoi. 

^•I^\•An_A 

Nev.  Rev.,  StaL  §40.^175,  ^O.^So,  40.305  (1071) 

40.27.")  I'rivUegt*  for  news  media.  No  reporter  or  editori;  l  ouijiloyee  of  aiiy 
new.s]japer,  jieriotlicjii,  precis  as.si>eiation  or  raUif)  or  television  staiiod  may  be 
required  to  disclo.se  tlie  source  ot'  any  inrorniation  ])rocured  or  obtained  hy  .sucli 
person,  in  any  ie^^al  procec^dings,  trial  or  i/\vestig*ation : 

1.  IU}fore  any  court,  grand  jnry,  coroiier.s  iufniest,  jury  or  any  o0iccr  tlierooT. 

2.  l->el:ore  tbe  legislature  or  any  counnit.tee  tliereoJ!. 

.   3.  BeTore  any  dop.'irtuient,  agency  or  eom mission  oC  tbe  states. 

4.  Before  any  local  governing  body  or  eouimittee  tlierev»f,  or  any  ofiicer  of /i 
local  gbvermnout. 

(Added  to  NRS  by  3071,  780) 

(Addend  to  NKS  by  1071,  780) 

40.385  Waiver  of  pri  vilcige  L'ly  voluntary  diyclo.sure. 

1.  A  per.soa  upon  whom  tiu'se  rules  confer  a  privilege  against  disclosure  of  ii 
eonlidential  matter  waives  the  privilege  if  be  or  his  predecessor'  wliile  bolder 
of  tlie  privilege  voluul:arily  discloses  or  eon.sents  to  disclosure  of  any  signiiicaut 
part  of  tbe  matter. 

2.  Til  is;  Section  does  not  apply  if  tbe  disclosure  is  itself  a  privileged 
eonnnunicntion. 

(Added  to  NKS  by  1071,  7S7) 

4!K305' I'rivileged  matter  disclo.sed  under  eompulsion  or  without  opportunity  to 
claim  privilege.  Evideuee  of  a.  stnteiiietit  or  other  disclosure  of  jirivileged  mat- 
ter is  inadmissible  against  the  holder  of  the  privilege  if  the  disclosure  was : 

1.  Compelled  erroneously  :  or 

2.  Made  without  opportunity  to  claiiathe  privilege. 
(Added  to  NRS. by  1071,  7S7) 

NEW  JERSEY 

N.J.  Stat.  Ann. -Tit.  2A,  eh.  S4A,  §21,  20  (Supp.  lOGO) 

2A:S4A.-2I.  Newspaperman's  privilege 
Rule  27. 

Subject  to  Rule  37,^  .i  pensoii  engaged  on,  eoanoeted  with,  or  employed  by,  a 
newspaper  has  a  privilege  to  refuse  to  di.selosG  the  source,  author,  means,  agency 
or  person  from  or  through  whom  any  information  published  in  such  newspaper 
was  procured,  obtained,  supplied,  furnished,  or  delivered.  L.  10G0»  c.  52,  p.  45S, 
§21. 

2A:S4A-20.  Waiver  of  privilege  by  contract  or  previous  disclosure;  limitations 
Rule  37. 

A  person  waives  his  right  or  i^rivilege  to  refuse  to  disclose  or  to  prevent  an- 
other from  disclosing  a  iipeeified  matter  if  he  or  any  other  person  while  the 
holder  thereof  has  (a)  contracted  with  anyone  not  to  claim  the  right  or  privi- 
lege or,  (b)  without  coercion  and  with  knowledge  of  liis  right  or  privilege,  made 
discIo.^iire  of  uny  part  of  the  privileged  matter  or  consented  tu  such  a  *<ii.s- 
elosure  made  by  anyone. 


1  Section  2A  :  S4A-20. 
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,  A  Oiselosnre  which  is  itsoll:  iiriviU^t^cd  or  othoi-u'i.sc  iiroteclod  by  the  coiiimou 
law,  8f.Hl:iii.es  or  nilo.s  ol'  court  oJ;  tliis  »SIjjU\  or  by  iMwriU  coiit;nic(-,  slinll  mil: 
CM)iisl.H.ii(e  11  wnivor  uiuKu*  this  section.  The  J'liihire  ol'  Ji  wifut'.s-j<  to  olaiiu  ii  rij^rht. 
or  itrivilege  \vit:li  rcspocL  to  1  qiR\sti(Uj  .shall  iwt  ovovnic  liS  ii  wnivor  wilJi  rc'^5IJect 
to  any  other  (iin-\stion.  U  lOGO,  o.  02,  p.  451),  g  20. 

N.      Stat.  Ann.  §  (10u8,  :0Ci7  Kov.) 

20-1-12.1.  PriYik}[;od  connnnnication — Uoxiorter.s. — A.  It  is  licreby  dechiriMl 
to  ho  fcho  pulUic  policy  ol'  Now  Moxi<3o  tiiat  no  reporter  .^liall  bo  n-ynircd  lo  (ii.s- 
closo  bel'oro  any  proce  oiling  ov  by  any  antliority  tlio  so\irco  ol!  informal  ion  pro- 
cured by  Jiini  in  (lie  course  of  hia  oniploynjonl:  as  ti  rep/ortor  i'nv  a  nen".s  Jnedi;i 
nnle«s  dlsclu.snro  be  e.s.sctnliul  to  prevcrxt:  injiislico.  -In  i^rrantin),^  or  deiiyiu.Lr  a 
testimonial  privilege  under  (iii.s  aet;  [seerionj.  I  lie  court  8hall  hnvo  <]ne  iv^xnixl 
to  the  nature  or  tbe  i>roet;LMlinjr,  ll)0  merit.^  ilio  claim  ov  doL'ijnse,  t.lic  aUeriuacy 
ot-  the.renietJy  otlierwisc  .available,  (he  relevancy  ol'  (tit:  Kourei;,  and  Uie  ijossi- 
l>ility  ol'  e.stablbsliing  by  other  means  tluit  whieb  the  source  ij<  olTored  as  loudiui;  ta 
in-ove.  An  order  eonipeUin^;  diseh^rnire  b'ball  t)o  appealable,  and  .subject  to  stay. 

B.  As  used  in  thirj  section : 

(1)  ''reporter"  means  any  i>erson  regularly  engaged  in  the  business  on  eolli'el- 
ing,  writing  av  editing  news  J!(jr  pnbUeatlon  (hrongli  a  news  nie<lia,  and  in<'luUes 
any  person  wlio  was  a  rei)orter  at  tbe  lime  tlio  inliorinalioii  wiis  obtaininl  hut 
is  no  longer  acting  as  a  reporter ;  and 

(2)  ''news  media"  means  any  newsi)a])or  or  other  periodical  iss\ie<l  at  rcg\dar 
intervals  and  having  a  paid  general  cireulatlon;  u  press  assoeialion;  a  wire 
service;  !i  radio  station  or  a  television  station. 

C.  Anv  reporter  mav  waive  tlie  j/rivilege  granted  in  this  .section. 
(Law's  3907,  eh.  ICS,  §  1.) 

NEW  YOKK 

N.Y.  GLv.  rwightsUnv  §  79-h  (McKinney  1070) 

§  79-h.  Special  x)ro visions  relating-  to  persons  employed  by,  or  connected 
witli,  news  media. 

(a)  Belinitions.  As  nscd  in  this  section,  the  following  deiinltions  shall  apply: 

(1)  "Newspaper-'  shall  moan  a  paper  tliat  is  printed  and  distributed  ordi- 
narily not  less  frccpiently  than  once  a  weelCf  and  lias  done  so  Xor  at  least  one  year, 
and  that  contains  news,  articles  of  opinion  (as  odito vials),  features,  advertising, 
or  other  matter  regarded  as  of  current  iniiorcst,  has  a  paid  circulation  and  has 
been  entered  at  United  Sliilos  post-  flice  as  second-class  niatter.- 

(2)  "Magaf.ine"  shall  mean  a  publication  containing  news  which  is  published 
and  distributed  periodically,  and  has  done  so  for  at  least  one  year,  has  a  paid 
circnlation  aiid  lias  been  entered  at  a  "United  States  post-oflice  as  second-class 
nuitter. 

(3)  "News  agency"  .shall  mean  a  commercial  organisation  that  eollects  and 
supplies  neWv-^  to  subscribing  newspapers,  magazines,  periodicals  and  news 
broadcasfcer.s. 

(4)  "Press  as.^ociation"  shall  moan  an  association  of  newspapers  aud/or 
magazines  formed  to  gather  and  distribute  no ws  to  Us  member.?. 

(ij)  ^'Wire  service'*  shall  mean  a  news  agency  that  sends  out  syndicated 
news  copy  by  wire  to  subscribing  newspapers,  maga^iines,  periodleal-s  or  news 
broadcasters. 

('•)  "Professional  journalist**  shall  mean  one  who,  for  gain  or  livelihood, 
Is  engaged  In  gatliering,  preparing  or  editing  of  news  for  a  newspaper,  magazine, 
news  agency,  press  association  or  wire  service. 

(7)  "Newscaster"  shall  mean  a  person  who,  for  gain  or  livelihood,  is  engaged 
in  analyzing,  commenting  On  or  broadcasting,  news  by  radio  or  television 
transmission. 

(5)  "News"  shall  mean  written,  oral  or  plctoirlal  information  or  communica- 
tion conce-  *ti^  local,  iiat'^mal  or  worldwide  events  or  other  matters  of  public 
concern  0*.  :.     'ic  interest  or  affecting  the  r:?bllc  welfare. 


5^  7!Mi.  X.V.  C'fv.  Uijihts  Lnw 

•  lb)  I'*xi'ini»l l<Mi       iH'olV'Ssioiuil  j(Hiriui!ists  ami  M('\v.sc;;i.sl;tM*s  Trotn  (roiil(Mii|)l:.  ' 

XolwillistniHliiijr  tin.'  i>rovisit)M.s  of  niiy  ^^(MU'I'mI  nr  sni»inlU;  Inw  tu  tlic^  coiitniry, 
]ut  profi'SsHMiMi  .hiurnnti.s'f:  or  nowst-jistcr  oinphfycMl  fF(h(»nvi.s'(;  n.ssuciiihMl  with 
niiy  iU'\vst»!iiM'r,  ?iin:4M/.iiio,  wvws  a;;iMH'.v.  i>ri»ss  associnlion.  wiru  st'rvici'.  nidio 
<u'  li'li'N'isifni  Irji ihuiiissinii  stali<m  i>r  n('l\vi>rk.  shall  1m>  ailjail;i:o(l  ia  CMailciapt  hy 
HJjy  cDiirl.  lla<  li'jiisla'nirc  dt  <»tlitM'  body  baviu.sr  (!onUMiij)t  powiM-s.  t*<it'  iM'Tnshi!; 
(ir  failitiii'  to  disclosr  any  ai'W's  or  tlic  sjau'ci"  ot;  a  ay  siieli  lu'ws  (Miaiiii;:  into  bis 
jMissi'.s'simi  in  llu!  i.-oiir.so  of  plMu»rill^^  or  olil ainiaLj:  luiws  for  laiblicatiiai  or  to 
l)o  piihlisliod  ill  a  ni'WspaiHT.  amj^a/.iiio.  (u*  Cor  broa<lcast  by  a  ra(li<^  or  tclovisioii 
1  i'aiis!iiissi<iii  .slaiioa  or  lu'lwork,  by  wtiich  h(^  is  prot'essioiially  (.anployciil  or  otbor- 
wisf  iissocialiMl  in  a  ui'W.s  irallicriiij; cai)aoit  v. 

AiUlt'd  I..  ;li)70,  c.  (MTk  oir.  .May  I'J,  .1070. 

OHIO 

Obit)  \iv\\  Cotlo  Ami.  §  •J7:V.k:I2  (IDori) 

§*J7*->!>.12  Xcwspaticr  roixirlors  not-  ri'^iiircd  to  reveal  scMirct^  of  iiiformat ion. 

No  person  citLiVi^rtMl  in  the  work*  of.  o]  oonnfMjtcd  witb,  or  i^aii)loyo(l  by  any  arws- 
pa)HM*  or  any  jirrss  association  for  flH;  jnir]M)S('  of  ^rntboi'inj?.  procnrinf^.  conjialiiij;, 
iHltfiuir.  (lissciainatinii.  or  pn))lisbiirLi'  news  shall  \\v  reqiiir<'(l  lo  ilisclosc  llu'  source 
of  any  iiiforaial  ion  prociiriMl  .or  .o'ltaiucd  by  snch  person  in  tlu*  coors(!  of  his 
eniplovnuMil.  in  any  l(^j;:il  p.nK'eetiin.iT.  trial,  ov  invest ij;at ion  before  any  court, 
K"i*ini{l  Jury,  petit  jury,  or  any  oflicer  tliereof.  bofon^  file  presidiuj:  oltii'cr  of  any 
irlbaaal.  or  bis  axiMit.  or  liefore  any  coauui.-^.'^ion.  (li'partint'ut:.  division,  i\v  burcan 
(d*  rids  state,  or  Ijofurc  any  iMMUily  or  iiinnif'ipul  lHidy..olU(;er  or  L-cunudttwi  thereof. 

((;c  }J  imi)~2n  :  Hi)  v        ^  I.  Kff  H)-.1-.":V) 

l»i:NXSVl.VANtA 

Pa.  J<tat.  Ann.  Tit.  28,  cSSO  (ItUIO,  1070  Cuin.  Supp.) 

:VAO,  ('out idea tial  conininuicatioas  to  news  rei)fn'tors. 

{•.i )  No  ]ji>i'soa.- ejii,^a.i:iMl  oa.  ciaiaecied  wit  h,  or  eniplo.\'ed  by  any  iie\vsi>aper  of 
.ireiieral  circulation  as  d['liaiMl  l>y  the  laws  <d'  t!us  (.'onuaouwoalf h.  or  any  ]iress 
associatiou  r)r  any  radio  or  tele  vision  slat  ion.  or  aiiy  niaj^a/.iiift  of  fi'eniM*nl  i:ircula- 
ti<i!i.  for  tlu'  pnrpose  of  ^^•alheriu^^  procuriajj:,  couiiHlin^i',  editiui;  or  pnhlisljiuj^ 
news,  si  Kill  be  ro(|\dred  Id  disclose  the  sourjH'  of  any  infrn-niatifai  t>i*ocunM.i  or 
obtained  by  such  person,  in  any.  lei^al  proceediuj^.  trial  or  investifrat i<mi  l)(d'ore 
any  court.\jraad  .iur.\'.  travers(»  or  petij-,  jury,  or  any  ofKcer  thereof.  bolV>re  tho 
0(MieraI  Assenibly  or  au.v  conuuitte<!  lh(.M'0(vf.  before  any  ooiaiidssi/ai.  dc]jarlii)enf:, 
or  hnrciui  of  this*  fNannn^nu'ealtli.  or  bid'on;  any  coiinl\v  or  nninicipal  body,  of- 
licer. or  connuilt.eo  nu^r^'fd'. 

(h)  Tla?  pro  visions  of  .<!ul)secM(ar  (;\).  lioreof  i^;.  sf?  far  as  they  relato  to  i-adio 
or  Iclevision  stations  shall  ui>t  at>ply  iiMlt>ss  th(r  radio  or  lolovisioa  slatior.  main- 
tains and  kciips  o]»ea  for  inspecllcai,  for  i\  period  (d*  at  least,  (aio  year  from  the. 
dare. of  tlie  actual  broadcast,  or.  teleca.^t:.  au  exact:^  recording,  traawia-iption, 
kiuescopic  iilin  or  certified  writliai  tnjnscrii>t:  of  flu?  actual  broad(;ast:  (jr  f'eleca.st. 
As  auiendi?d  Dec.  :l,  P.L.  KiiiO,  ^  I. ;  V.m,  ."Inly  81,  P.L.  — ,  Xo.  'Jar),  ^  1, 

VUOrO.SKH    STA'I'K    ''SUIEIA)"  LAWS 

In  addition  to  Vlii^  rl:^;Ueeu  states  vvbicli  presently  Hmvc  a  rep(M-*ers  privilege 
ill  effect-,  nine  otlier  state  legislaturos  have  slujwn  itnsnccessl'ul  effort.s  to  pass 
similar  legisiation  in  tli(?ir  ni(»st.  roccnd"  .sessions : 
..Florida  :  HoiiscvIVii!  ,S7iM.  died  in  conuinttoe.  1H72. 

Idaho  :  An  Act",  drafted,  never  iutrodu(;(^d,  3 1)7:2. 

\t)W\\  :  House  tile  1.118.  never  votiMl.  1072. 

ila.ssaciiusctls:  Senate  Hill  114.  defeated.  1072. 

MM:]ies6t'a  :  Senate  Tde  O-IH.  Mouse  file  1.728.  died  in  llfnisc,  1072. 
•    IMisrauri:  Honso  VM  IS,  <lied  in  eomiintivi^  107.T.   (Logi.shjfcure  moots  bi- 
annually.) 

N(ibraska  :  rogislative  l^ill.s  1170.  l.?71.  never  voted,  1.072. 

Texas:  House  I>dll  200.  died  in  conimi,ttoo,  1072;  Scmate  Bill  558,  died  after 
coianu!('e(j  ameudauMd'  and  reconuaeuded  ])assago.  1072. 
AViscon.sin  :  Senate  Bill  ijSS  (1071 ) ,  passed  Beuale  and  died,  1072. 
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Tlu'iM'  si  .'ill's  nusu.-i.'ossfiiily  sou.iiiil  to  jumwul  iWiv  vxlsWwi^  iirivili'.u:i'  stntult'S 
in  till!  l5is(.  si'.s.<i(ui.  ()['.  ilioso  iliri'o.  ilu^  Xow  .k'l-si'.v  hill  is  ( liv  only  iu-i»iu»sul  still 
prmliiiir  M'lLfiNhttivii  !K'li(Mi  tlUsyi'su*. 

.  AljisKsi:  8('/iMti'  l;ill  HT-I.  iIUhI  in  iMnniiiitti'ii.  1!»T:I.  Tin)  lUiii'mlnu'iit:  wouUl  hjivu 
ri'IKMliMi  AljisUn  Slnt.  *i  O^K:i^^  .ITDOm.hO.  Jitul  .ISO  (  P-Hm,  V.)T0  (*iun.  Sui»i»,.), 
lliiis  I'flVi'ti  vi.'ly  I'lvjitiiiJj;  nii  jiIisdIiUi'  iirivLlt.-«jru  hy  .ri'iiinviii^"  (he  prcsottl;  ,s(;{(n(in'y 
^;n)iniiis  for  di v('s(  iiii.»iil . 

Ki'inucky:  llinisi'  r.ill  n^d,  aUn]  in  iMnniiiitUv.  .1.!)TL^  Tlii^  ji int'iiilineiit;  woiiUl 
\\i\vr  vv\)Vi\\v{\  Ky.  Ki'V.  Sljii.  i^-lUKUM)  j,llH>lM. 

XtMV  .j(?i'.^oy  :  Sfriiato  iVM.  wil  luIi'Jiwn  ; -SiMijid'  1  !21.  passi'd  Scnjid^  July  IT. 
sent  (o  Ass(Miil)Iy  :tn(i  pi'ndiii.i;-  in  riMnniuili'i"  nl'  in?J  session.  'I'lic  Ji nu'niiMirnC 
won  111  cxlond  tlii»  i)i'ivili'.y:i'  hi^yiMiil  "jM'ws/).'i/K'i-iiH'fi*'  to  auy  pci'.son  "i-jinni'd 
wUli  :\\iy  ui'ws  ilissiMuinjiliuu" ;  wnviUl  lU'si-i'ilie  tlui  i)roriH''Uin.u"s  within  whii-li 
llif  privilejui^  wir.iKl  npply:  would  pnHiH't.  .^nnirrs  wlii'liJi^r  or  not  tlic  im\M-- 
inMUrni  wns  pivvioiisly  iinhlishcd :  nnd  wauUl  s(ipii|ji(e  llu\\.  ncitlii'i'  n  prior  or 
I«<rtl;il  diclusuro  ul^  tlio  sfniive.  nor  ji  snbsi'iiUiMil  Irrininalion  thi'  nowsniiwrs 
cnipioynirnr  will  (.'onstitntr  a  waivrr  or  tin?  assurtiMl  privUu.u:t\ 

Sincr  our  nualysi.s  ot:  stati*  iJi'\v.sini*ri'.s  pnviIr;L''e  lo.uM.stalion  "on  \(»vi'inl)i-r  id. 
11)72.  two  .slati?  Irp.slatiuvs — tlu)si*  oi'  C/a-lironda  auil  New  .fi^rsi^y— ha vi>  pa.s.-^iMl 
U'j;islaii(>n  t,(>  cUan.w  tUfir  now.^^uuMiV  inivileuii  .slatntc-^.  Tlio  m<w  Califin-iiia 
sialiiti'  and  iS'ew  .hM'.^ry  propo.vai  '  arc  /iroaittM*  in  .scopo  than  l\\v  oiu's  which  wci\' 
in.cnVci:  when  cur  ori.u'iiial  analysis  was  printed.  It  is  lu-rhaps  no  coincidence 
thar,  in  tnUii  tlii^se  .states,  newsmen  have  been  incarcerated  within  the  ?asf.  t'cw 
months  Un-  coiileinid  of  court,  'i'hi!  cashes  oC  William  I:*arr  oi:  Calit'ornhi  anil 
iVter  IJridKc  ot!  Xew  Jersey  are  iindrMihtedly  familiar  tr)  most;  persons  iider- 
estcd  in  newsmiMiV  privi!e;^<>  le.^i.slat ion.  The  reactions  of  iluj  legislatures  of 
New  .iovsey  and  (.*a lil'ordn.  huwuvcr.  are  jirohahlv  less  well-lvn(»wn  and  acconl- 
)ni:ly  will  he  iliscii.ssed  !•  'e. 

Mcw  Jivnsi-jv 

Teler  Mrid.ue.  an  cx-reporier  tor  the  XcwarL'  Xrin^,  was  held  in  eiU'.lenipt  hy 
a  .UTand  jury  in  Xcwjr  k.  Vew  Jersey  for  failiii.i;'  tr>  answer  iiiiestioiis  rc.iatin'ir 
Hi  a  hrihe  whicli  Mrs.  earl  Jkvil^y.  n  ( '"imni.s.s'ioner  ot"  rhe  Xew  Jersey  llonsinu' 
Authority,  lead  t<»ld  him.  she  had  lun^n  im-imI.  in  his  artiele  alMuil  tlie  hrihe,  Mr. 
P.riiUe  had  already  revealed  .\frs,  P.eat..'.  s  name:  hut  hv^nvo.  the  lirand  jurv,  he 
reniscd  to  answer  I'nrDir-r  jpjestir)Ms  a!)on/-  diu  int'orma t irm  she  had  .uivcn  iiini.- 

The-Xew  Jersey  statide  under  wliidi  that  case  was  Cried  proreclcd  onlv  llie 
:  {entity  «d'  a  source  from  disclosure.  K\m:e  Uridjie  had  already  identilic'd  })is 
.source,  the  court:  held  i]uit:  he  could  expect  no  I'urther  protection  from  the 
statute.  Kurlhermure,  under  hhe  old  statute,  he  had  waived  his  privilei^e  against: 
testifyini;',  because  lu'  had  disclosed  a  part  oi'  tlie  p^vlle^;ed  maleria-l. 

ruder  tJ)e  ij)ipeJ:n.s  of  the  lU'idac  situati(m.  the  New  Jersey  le:J.islature  passed 
a  new  statute  which  differs  in  tliree  s-,..'iunca nf.  wa.vs  from  the  oid  : 

(1.)  The  new  slaMitv  protocl^:  ho'tli  the  identity  of  the  .^onrc-e  of  ijjfornia- 
tion  anil  the  information  itso'L 

(2)  The  Iie^"  v.; a .-'h'trply  contracts  the  scope  of  the  waiver  iu-ovisi<ms. 
so  that  any  infiu'inatlon  not  already  disclo.sed  remains  juavih'.i-eil  maleWal. 

(3)  Tile  new  statute  makes  certain  that  a  person  will  he  protected  wheth- 
er he  is  currently  emphiyerl  as  a  newsman.  iTr  whether.  liUe  Bridu'C.  he  was 

^.<o  emi)lnyed  only  when  he  received  the  iiif^u'imition. 

To  coiinteWta/am-t^  this  exi>ansii)n.  l.he  new  law  lists  circnnistances  under 
which  the  i>riviie.u:e  cannot:  \)e  claimed.  Tliesc  circiim.stanees  are  auiihm^oii^  to  the 
rpialitications  in  rhi;  federal  i)i(!.s.  Finally,  the  new  hiw  ^u1ves  a  new  and  more 
complete  do/uutiou  to  the  por.sous  it  protects  and  ilie  tvpe  of  proceedimrs  it; 
eover.s. 

An  amendment  tvj  the  old  California  si  *:iite  was  .signed  jiit(»  law  hv  Governor 
Keai^'an  in  ihc  first  week  VMX  The  w  stsituie  is  drafted  so  that  it  j)ro- 
tects  a  new.snian  from  testifyiujj:  in  every  couceivahle  type  f)f  proceoiJinjr  SiJeci- 
tically.  it  extends  a  lu'W.snuju's  i^rotection  fi-mn  testimony  hefore  a  ''court,  the 
le.iiislatm-e  ur  any  admini.strative  bridy**  to  testint'^ny  before  "a  judicial,  lep.'^'la- 

b'flshdnrc's  hUl  WMS  sUmu^U  Int..  hi\v  hy  Governor  Monyr^^w  in  tlii'  lirst 

\VH»U  of  IJ  r.l.  ^ow  .T('r,s(;y  s  SiMiata  No.  \yn  juid  y.f*.<.Miildy  No.  1470  linvo  not  vot  liecij 
sl^rnr'd  hy  Ot)\'crnor  Cnldll. 

-  P.  27-:iS  of  Novojntuu- 10  A!ialvsis, 
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Uvc,  adniinisl r.'itivo  ho(\y  or  any  otlior  body  linvin.?  (lio  power  to  i.s.siie  sub- 
pooims  ...  in  :iuy  pnuioodinp:     ilofimiil  in  §  (KM. 

Tlio  aniondiMfMii:  of  llu;  Cnliroi-ni/i  .s/alwk*  /s  .-is-  s'lTnifiL'iiiit*  A>r  il  .(ln(»s 

not  cjinngc  /'(M-  wIimI.  11  does.  On  .liiminry  n,  1UT.I,  Hie  Crnirt,  of  A|M'<'JJ1.s 
Uie  J^ecotul'DislrUrt  of  Cidifornin  allirnuHl  Hie  contempt  eii;it.ion  whieli  jrM*i:il 
eotirf.  jnd^'o  hJid  inji)0sed  on  WiJlijiiii  F.'irr,  an  f3.v- reporter  Tor  tfie  Los  Aniceles 
llor;iUl  J'Jxmiiiner,  for  his  rofiinnl  to  stal  e  Hie  sonreo  of  eonfidont  inl  in  forma  ti(Mi 
lenkod  by  ('in(;  oC  (lie.i)erKon.s  i)rivy  to  information  held  .secret  under  an  Order 
re  r\d>l icily  lulbe  Manson  murder  t  rial." 

J)e.spi(e  tile  clear  lantcnagc  to  the  contrary,  tlic  Conrt  of  AppeaLs  interp^reled 
the  Galiffiri.  a  iicw.smaifs  privilOKc  Ktatnlca.s  not  iirotect ini;  Ji^arr,  a  newsnmn. 
Fnrr  v.  Suppxh>r  Oouri,  1>2C.A.  Hd  0(\  7.1-2,  1)5)  Cal.  Kptr.  ;H2  (11)71).  To  inler- 
lu'ct.  the  statnto  a.s  protoctintv  Karr,  the  conrt  noted,  wonld  force  tlio  court  to 
declare  the  .statute  an  uncon.stil  ntional '  violation  of  t  he  concei)t  (^f  seijaralion 
of  powers.  IJiuler  that  concej)t:,  "t))o  Le.q:).slaturo  eaaitot  decl.ire  tliat  certain  acts 
by  the  Court  shall  not  coustitute  a  contempt."  22  O.A.  M  a  00.  . 

J)y  re-pa b'sinj;  its  newsman's  privilcg'o  statute  with  no  cliangv?  in  the  lan.c^uaj;o 
other  than  thai  not(;d,  the  California  legislature  Jia.s,  despite  the  Court  nf  Afipeais 
decision  in  Karr,  realiirmed  the  lauj^iiage  of  llic  earlier  CaUforuia  statulo.  It  lias 
continued  t:o  describe  the  privil(^;;e  a.s  one  "not  to  l>o  adjad^red  in  eontempl/' * 

.It;  luis  thus  stated  its  refusal  to  go  alon.ir  wiMi  the  court's  iutonu'cta? ion  of  the 
Const.! hit  ion.  l^y  extending  the  proceedings  covered  to  include  "any  body  hJivin.i!: 
the  power  to  i.ssue  subpoenas.**  the  letiislaturo  ha.s' stat.cd  that  the  concept  of 
.separation  of  iiowers  floes  not  ju-ohihit.  uewsmaji's  priviJeiro  U\cr.jsiation  from 
affectintf  any  judicial  proceediuj;.  It  is  not  nareasonable  to  describe  this  as  a 
challenge  to  tlie  constitutional  interpretation  of  the  Coiu't  of  Appeals  in  ihe 
Farr  case. 

NEW  JBRSKY 

Assembly,  ^o,  1470,  Senate,  No.  1121 

l*c  it  cnac.fcd  hy  the  Sc}}(iic  and  Ocucral  Asficmyitj  of  jYch;  •.'"cr.sc.v; 

1.  flection  21  of  l\h.  JOGO,  c.  r>2  (C.  2A  :S4A~21)  is  amended  to  read  a.s  follows : 
■    21,  Rule  27.  Xcwspapcrman^s  iirivilege. 

Subject  to  Kule  P>7,  a  iierson  cn;?n.!;ed  ou;  engaged  in,  connccicd  witli.  or 
emx»loyed  by,  a  news  media  for  the  purpose  of  gatheriu?:,  procuring,  tran:^ndl:tinir, 
coiU]>iii7ig',  editing  or  di.'^^;cu^uating:  news  for  the  prcneral  public  or  on  whose 
behalf  news  is  so  weathered,  ]>rocured,  transmitted,  compiled,  edited  or  dis- 
somiuateil  has  a  pvivilege  to  refuse  to  disclose,  in  any  Icj;al  or  quasi-legal  proceed-- 
lug  or  before  aiiy  in vcstiirativc  body,  including,  tmt  not  I i anted  to,  any  court;, 
grand  jury,  j^otit  jury,  administrative  agency,  the  Legislature  or  legislative 
comndttcc,  or  elsewhere^      "       ,  .  — 

a.  the  source,  autlior,  means,  agency  or  person  from  or  through  whom  any, 
information  was  procured,  obtained,  supplied,  fi:rnishcd,  gathered,  transmitted, 
compiled,  edited,  dissenduated,  or  delivered  ;  and 

b.  auy  uew8  or  information  so  obtained  whether  or  not  it  is  disseuu'aated. 
Any^such  person  may.  however,  be  compelled  to  divulge  the  S(mrce  and  nature 

of  anV'privileged  communications  in  any  of  the  aforesaid  proceedings  when  all 
of  the  following  condition.s  arc  met:  (1)  there  is  probable  cause  to  heUeve  that 
the  pqrson  from  whom  the  information  is  sought  has  information  whicli  is 
clearly  relevant  to  a  specific  probable  violation  of  law:  (2)  there  has  been  dem- 
onstrated that  the  jnforiuation  sought  cannot  be  obtained  by  altcraativo  means 
less  destructive  of  rights  available  under  the  First  Amendment  to  the  C-onstitu- 
tion  of  the  United  States;  (3)  the  information  request  is  based  on  the  personal 
Ivnowledge  of  the  newsman  rather  llian  on  Jicar.say  connnunicaHons  received 
by  him  from  others;  (4)  the  information  requested  does  not  concern  matters, 
or  the  details  of  any  proceedings,  which  are  required  to  be  kept  secret  by  the 
laws  of  the  State  or  the  Federal  Government. 

2.  Notwithstanding  the  provisions  of  Rule  37  (C.2A  ;S4A-29)  or  any  other  law 
1.0  the  contrary,  the  disclosure  by  any  person  of  the  source,  author,  agency  or 
-person  from  or  through  whom  any  information  wa.s  procured,  supplied,  furni.shed, 


ft  A  1971  nmenaTOcnt  to  the  Cidlfornla  statute  extenaed  the  prlyilece  to  nx-reporters 
Buch  as  Mr.  Farr.  This  was  in  reaction  to  the  lower  court^s  decision  in  Farr;  the  Court  of 
Appeals  decision  had  not  yet  come  down.      ,   .  ,  ^, ,   ,  ,  x    ,  ^ 

*  In  our  November  10  Analysis,  we  noted  that  this  languae  appeared  to  be  an  efToc- 
tive  way  of  providlnfr  an  cpplicatJon  of  the  privilege  to  all  proceedings."  (p.  xG)  ahe 
Farr  opinion  has  now  demonstrated  its  pitfulis. 
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i:;nliom],  tnui^initfed,  coiiijiiled,  odiled.  dLs^^oniinntod  or  delivered  or  any  part 
<»r  :iny  iu*svs  or  infonnnUou  obtninod  shnll  not.  constitute  ;i  wiiivev  to  lliut  v:\rt 
of  file  news  or  iufonnnti»)jj  not  di.^clo.sed.  I'lirtlieiwnore,  the  privile^'e  !^lia!l  reniain 
ill  effect  wWh  respect  to  information  prociirod  or  oblalned  during  the  nniuirod 
relationship  wifh  the  news  jnedin,  even  tJiough  tJiiit:  reljiticinship  umy  be 
terininni 'data  Inter  date. 

'.i.  UnU'i  •  a  dilTereiit  meaning  clearly  appears  from  the  context  of  this  net, 
as  used  in  ti  is  act; 

a.  ''Xews  media"  means  any  jiewspaper,  mam^ax.iie.  press  association,  news 
a^'ciK-y,  wire  i?ervi(e,  radio,  television  or  any  ol her  similar  jirinted,  pliotosrapliie, 
meclianicnl  or  electronic  means  of  dissejninating  news  to  the  j^eueral  public. 

b.  "News''  jneansany  written,  oral  or  picroriaj  information  jiraHiered,  proonred, 
transmitted*  compiled,  edited  or  disHomiimtcd  by,  or  on  behalf  ot  any  iicrson 
enjia^ed  in»  enjmge<l  on,  connected  with  or  employed  by  a  iiews  mediii  and  so 
procured  or  alitaitied  while  such  re<iuire  relationship  is  in  effect". 

4. 1*Jiisacts);:Jll  lake  effect  immediately. 

CAl.IfOU.MA 

§  1070.  Xf  wumn'«  refusal  to  disclose  news  .source 

A  piil»li.^iier,  editor,  rep(/rter,  or  otlier  })ersou  connected  with  or  emi)loyed  upon 
a  newsj>aper,  or  by  a  press  a.ssoeiation  or  v  M'e  service,  or  any  pirrson  who  has 
been  so  eonnec1e<l  or  eni ployed,  cannot  bo  ruljndjrcd  iir  contempt  by  a  .iudieial, 
le^irishitive,  adiuinistrative  body,  or  any  body  Jiavlnj:  the  ])Ower  to  issr.e  siibiujcnaa 
for  refnsini;  to  disclose  in  any  proceeding  as  deHned  in  Kection  iiOl  Tiie  source  of 
any  information  procured  while  .so  connected  or  employed  for  pulilicatiou  iu  a 
newsi>aper. 

Xor  e:t)i  a  rniWo  or  television  Tiews  reporter  or  otner  i)er.S(ni  couuoctod  with  or 
employed  by  a  radio  or  television  station  or  any  person  who  has  been  so  ton- 
nected  or  <Mnployod  be  so  adJudM;i*d  iu  conlempt  for  vefusiiij;  to  disclose  the  smireo 
of  any  information  procuretl  while  so  connected  or  employed  for  aud  used  for 
news  or  news  commentary  purposes  m  radio  or  television, 

Am>KN'l)UM   NO.  2 

A  recent  check  uidicatcs  tlmt  through  inadvevtonee  the  State  of  I?.liode  iKlaud's 
X<'wsman*s  Privilege  Act  enacted  in  li)71  as  Chapter  80,  §  1  oif  the  Public  Law 
of  Rhode  Island ^  was  omitted.  It  is  as  .stated  below : 

Chapter  19.1— XE>YSM.'LN*S  rRIYlLEGE  ACT 
!)-!  0,1-^3.    Newspaper  defined. 

O-iJ^.l-*.?.    Nondlselotnire  of  coulidential  information. 
0-ll).l-^.  Qualifications. 

9-39,1-1.  T^cwspaper  defined. — A  iiewspaper  or  peWodical  as  dcseribetl  in^this 
cbaptor  must  he  i.sstied  at  regular  intervals  aiul  Jiave  a  paid  cireuhitiou. 

Ili.story  of  Section. 

As  euiicted  liy  I'.U  lOTl,  cli.  S6,  §  1. 

:)-Ml.3-2.  2\  011(1  isclosnve  of  confidaUM  in  form  at  ion. — Except  a.s  provided  in 
§  SM0.1-.*i,  no  person  shall  be  required  by  nity  court,  grand  jury,  agency,  depart- 
in  en  t,  or  comudssiou  of  tJie  .s<ate  of  Kb  ode  Island  to  reveal  ^joiitidential  associa- 
tion, to  disclose  any  conlidcntial  iuformatioii  or  to  disclose  the  source  of  any 
confidential  information  received  or  obtained  by  biiu  in  bis  capacity  as  a  re- 
porter, editor,  eomm''utator,  jojjrmilist,  writer,  corrCvSpondont,  iiews-photogra- 
pher,  or  other  persou.  directly  engaged  in  the  gathering  or  represeutation  of  uews 
for  any  accredited  newspaper,  pc<*iodica3,  press  as.sociation,  newspaper  syndicate, 
wire  service,  or  radio  or  television  station. 

9-10,1-3.  Qu(ilific''.tioiis,'-ia)  Tho  privilege  conferred  by  §0-19.1-2  shall  not 
apply  to  any  inforjuation  which  lias  at  any  time  been  pnblislied,  broadcast,  or 
othen\-ise  made  public  by  the  person  claiming  the  privilege. 

(b)  The  privilege  conferred  by  §  0-19.1-2  shall  not  apply  (1)  to  the  source  of 
any  allegedly  defamatory  information  in  any  ease  wlmre  the  defendant,  In  a 
civil  action  for  defamation,  asserts  a  defense  based  on  the  source  of  such  in- 
formation ;  or  (2)  to  the  source  of  any  information  concsming  the  details  of  any 
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Jiiviitd  jiii'.N"  ttv  oliu'j  in'iK'i>i'(]\i\;x  wli/cli  wvis  ^'(iiiirctl  lo  }h>  srrivi  iJii(i(>j'  (lie  hnv.s 

(<•)  III  any  casi'  wliorr  a  itf-rson  claiias  a  urivih'iri'  conri'iTcd  \>y  lliis  slahilr. 
tin*  (K'i\^*fii  sci'kniLi:  i//c  infnn)t!}f'nf}\  i>y  ihv  snunv  oi'  \  h\'  iiji"i>j";Halinjj  nujy  i\\>}Ay  lo 
1  III'  suprri<n"  cniiri  rm*  an  <n*ih'r  ili  vc.^t  in.ir  I  In*  iirivil<'t;i'.  If  t  Iio  ('(uirt.  a  ri<'r  Ii(»ariiii;* 
lli('  pai'lii's.  sljall  Mud  thai  lliiTi'  is  sub.-laiilial  ('\*i<h'ii(rt»  llial.  diSrloKiirivof  llic  in- 
formal inij  nr  dl"  Da?  snnru'  nl'  )lu'  inroraialion  is  mw.M'ysar.y  lo  iMTiiiil.  a  crijaiiial 
|)ros(.('ui  ion  Tor  \\w  ('(aiiniission  of  a  siMM/ilic  IVloiiy.  ur  lo  i^rcvcnl  a  llir»'at  lo 
liiiiuaii  lil'i'.  aiu!  l  hal  siK-li  ii\r(n-mal  i(m  or  Uic  soiir<,'C  of  siicli  iiirormal  i(ai  is  nut. 
\\\'t\\\i\\Ai'  frnni  i)\\\vv  )jro^pi'('li\M»  wil lU'Sscs,  llu'  courl.  may  mal<<'  suoli  oi-der  as 
may  W  propel"  iiiali  r  llu!  riiMamislaucf'.  Any  snt'ii  orilcr  sliall  in:  app<'alal)U'  nn<lc'r 
tlic  provisions  of  ('lKil>li'r  (iM      \  \\W.  DJ  <M"  llu,'  i;'<MH'ral  laws. 

'I'liF.  Si"i{i'oK.\A  l\o(;:  A  Compilation  oi-"  Casks  to  Datk 

Follo\viii.u:  is  a  ('onipciidiniii  of  ri'cM'iil  courl  casos  and  ollior  (lin'clojancnls  arrcd- 
in.L;'  l!ie  ("re**  flow  news  (o  (lie  'aif>[M'.  i'oiapifiMl  f»y  T{\k\  Koportcrs  (;oiinni{ ico  (nl- 
Krcodoni  of  the  Pross  (  I.<'.iral  I{t'S<»a rcli  and  I )('rt'nsi:  I'und  ) .  and  (list  rihnli'd  to  lln' 
wiM'kin^'  press  as  a  pnlilic  si'i'vicc  Iiy  Tlie  Ucportt'r.s  Cunnnilleo  and  llio  (ytluinhiti 
JaunutVi-'nu  /*f'i'icir. 

Allmipls  to  HMpurc  nows  n'poi"ha*s  to  disclose  the  sonrce  nr  conlcid-  (d*  coii- 
lidcnlial  or  other  nnpnldisln«d  informal i(ai  hy  court,  snlu)oena,  l)y  le;^i.slati\'o  (u- 
e.vc(ai( i\'o  suliiifieiia.  or  liy  po/fce  ai*r(»sr  orsearcii  \\*;n*ni Ji/s. 

T.  c'onuT  si:inMH':xA 

1.  lOarrCaldwell  of  Iho  Xfir  Y(H'h  limes  refusiMl  to  diselofie  lo  a  f<Ml<'ral  irrand 
jury  the  eoiUidential  S(aircc  (d'  pnhlislied  iid'ornial ion  alMad:  tlie  l^latdc  VanllMM's, 
'.J*ho  Snpreiue  Coni1  ruled  0  lo  4  last,  ,Inne  ihal:  llio  Constitution  does  not;  j^rant  a 

new.sujan's  privile,i!;*' 

2.  raul  Vappas  of  a  Xew  Tied  ford.  ^lass..  TV  st  alion  refused  to  diselose  t  o  a 
eon  id  y  .u'raiid  .jury  cjaUidenlial  informal  ion  h<'  olilained  during  several  hours  stay 
inshh'  a  iUacU  lailitant  .u:ronp*s  lieadquaritM's.  'V\ui  Sui)renio  Court  ruled  a.u;ainst 
him.  o  lo  «1  in  the  Cald\v(>ll  deeisitm. 

'A.  Pan.l  l>rau^hnr,j^  ni'  the  Laiii'srillc  Onunvr-Journul  refused  to  diselost*  t»>  a 
county  jrraud  ;inry  his  contidcidial  source  of  iuf<n*mat i(ni  ah(ui('.  hn-al  drutr  jilnise. 
MMk*  Supreme  C(iurf  held  atraiust  him  n  to  A.  in  tln'  Caldwell  decision.  l^raux.hnr«r 
moved  to  Michiii'au;  Kenlneky  autluu'itics  say  they  will  seek  ON-fradit ion. 

4.  ^VX  news  n^porttu-  J^t'ewart"  Dan  ami  c;iun'raman  K(dand  I'>arn<'s  of  \\*C U~''I'\'. 
Tlnffalo  rid'u scd  fi>  fell  a  .uraiid  Jury  whuf  flu\v  wit lu'ss-ed  inside  fhe  Affica  prison 
dnrin.ir  tin*  riof.  The  ease  is  now  on  a  pineal,  l.^an  and  Rarues  claim  they  w<add 
not:  have  lieen  adnu'MeijdViside  the  i)rison  if  llui  inimi(e.<;  ninui^ld  ffuiMIie  newsnien 
would  fe>^iify  hefore^i  .irrand  jury. 

n.  Ueporfer  Uohert.  Unyer  of  (he  ilnj'fttlo  Brcn'mo  'Xcirti.  who  was  also  iu  the 
pri.son  durinjr  tin*  riot,  did  res(,ry  oti  th<'  icroinnls  dial  he  and  ofiiei'  newsnuMi  vvere 
asked  insider  fhe  prison-  heoan.sc*  Ihi*  inmafes  waided  the  pr<,'Ss  to  tell  their  side. 

0,  N<'ws  repju-ler  .lames  Mitclndl  of  Stuliou  KKWl^  iu  ".^os  Ai.'ti:elcs  was  serv(>d 
wifli  a  snhi)oena  hy  tJie  coujdy  irrand  juvy  lo  (liseh>s(*  fiie  cf)n/ldon//.'i/  i^amw  nt' 
hifornnilion  ahonf,  eoi-rnpt  hai'  ''Onil  ]n"aclices.  'IMie  suhpoena  was  fpuished  in 
T)eeend»er,  partially  dno  to  (he  M'on.t:  pnhMc  rea<:l:i(ai  h<'eaus<^  a'x  iho  tlnai-Jailed 
\\*i|)jani  Farr, 

7.  'IvcporhM*  AViUiani  Farr  of  the  Ln.^  Anffrlcft  11  v.niliJ-R.nuiiiuvv  yvU^^i'(\  to 
discl(v;e  tf)  a  <*.onidy  court  ;iudii:(»  tlu*  eoiUideutial  source  who  supldied  him  with 
a  iM>nfession  ohfaiiiid  hy  Mn*  prosecniion  in  the  ee/ehrafed  Mansojj-'J'ate  mni'der 
ease.  Tlie .  rsuprenn?  Court;  denied  -his  8tat(i  eourt  appeiil ;  tie  tiled  a  federal 
hal>eas  eoriuis  ])rooeedin.u':  iu  .7anuary,  i^uprenie  Court  .Tnstief'  William  O. 
Dauyias  ordenvl  Karr  fr(M»d  from  jail  after  t^orty-six  days,  jxaidinjii'  the  apiu'ji! 
of  his  f(Mle;  vl  ease.  Farr.  who  was  w(irkiu.u'  as  a  public  relatifins  eousulraid  whi»n 
subpoenaed  to  disclose  Ids  }sonrC(\  now  works  for  the  T.off  AikjcIo^  Tinio.^:. 

SJ.  Thmnas  Tj.  ^filiei',  a  fr-eelanee  wril(M'.for  Lihcrnfion  .AV'//*.v  Scrriro  and  several 
uuder.irround  papers,  refused  to  disclose  eiMifidejd ial  infornuition  aboul  p(ditieal 
dis'sidents  bof<n'e  a  federal  ,^'raiul  jury  in  Tueson.  Arix,  'i'lie  Tustice  Denartnieiit 
(duinied  lie  was-  not  a  news  reporter  and  not  entith^d  to  any  protection  either 
under  the  .Tustico  IDepartmont  jruidolines;  or  tlui  Con<<titution.  In  Dceoinlxu'.  the 
Court  of  Api^eals  ruled  ]\rillov  was  a  niond)or  of  tlic  press;  it  is  unknown  whothor 
Wiorc  will  bo  nn  appofil. 


1).  Vvivr  V»ri(li:o  of  tlu»  iiow-dcrnncl  Xrfra/i:  Xnm  (Icdiucd  10  tvll  n  (•(unity 
;rniiHl  Jury  niipiilillslu'd  jh'lnils  of  jjn  i/itrrvipw  witlj  ;i  .\<'\v;}rk  JJniisinir  Cuiii- 
luissininT  who  allciriMl  slic  lind  Immmi  oti'»»nMl  ji  lu'iin'.  llr  was  Jaili'd  for  llirro 
wrt'ks  in  Oct  ohm*,  'i'lio  X<'w  .Ici-scy  ci  m  rl  s  ndi-d  I  li:U  I  Iii'  sia  ic  iicwsiiin  n's  i)ri\'ili\i;»' 
)}iw  jn'oltMitiij.u' sources  flid  ni>!  prolccl  Mrid.iii'  Ihtjihsc  In*  )it\d  ;i;iiiir(}  Ids  Sf/Mrcc. 

10.  MUintitkvc  Xcnl\}}\'{  ri'p'U'lcrs  (Ii-nc  ( 'uiirdii.tiluiin.  l>i'jni  .Iciiscn.  and  Stiian 
NVi)l<  w'vXK)  uvdvrcd  lo  disclosv.  \\\  w  I'tMicvnl  rivU  r  1:^1  lis  licni-'uiir.  th\'  rtadidvMJl  ial 
sonrct'  1)1*  inroiviialinn  linki/jir  llic  i-liairinaii  oi'  /lie  ronn/y  hoard  of  sniu'/'^'istfrs' 
(o  coul  rarlors  doin^^  l.n;sincss  with  llic  c(nnUy.  The  l.'.S.  (.'onrl  <ri'  .Appeals  slayod 
the.  ord(M':  llie  Snin'enie  (/nnrt  deelined  review. 

11,  Alfred  15a)k,  wjjo  had  wrilleij  fret-la/ir^*  for  iJie  iiow-ilefUMel  SuturOatj 
Hrnih\!/  l*oM.  refnse*!  to  disclose,  in  a  federal  eivil  ri.iiln.-  case  liearin.ir.  the 
coalidential  sonrce  of  information  ahont  hloeklnisl  i a.i;'  in  V'hicapi.  in  Mi'c{  niher. 
Ihe  P.S.  (./onrl"  (d'  Appeal.^  JiplieJd  lialk.  now  editor  of  ('<ih(ittliUt  'hmruulisui 
Ixvvivw.  hy  rulinjj:  thai:  it.  wonid  not,  extend  the  r'aldwell  deeisiiin  ;  an  ai^K-al 
is  plainied. 

San/nel  I'opkin.  Harvard  professor  and  wrtler  on  \feJnain  alTairs,  I'efnsed 
to  tell  a  federal  jrr-.ind  jury  ahoui  any  eunlidential  discussions  lu?  may  have  had 
Willi  Daniel  Hllslxn'^'  iuvolvin.ii;  the  l'eu!a.i;'on  Tapers.  The  T'ourt:  of  Appeals 
np/jcld  a  eo/deuipt;  ordor  ajraiit.s*/;  iiim  :  tlio  Suprenn*  Omrt:  denied  review  :  I'opkhi 
was  Jailed  from  Nov.  'M  to  Nov.  2!l :  he  was  released  afte;*  pleas  issued  hy  the 
Marvnrd  cinnmunUy  to  its  nl\uiun\s  .\tiy.  ('l»*u.  Kichard  (J.  Aleiudieusl.  As  a 
l(.'c(nr<'f  an(i  writer.  I'opkin  assert imI  freedom-of-t iie-press  |n-oteclion. 

1.*^.  Mana.i:'n.i:  iMlitiu-  Jioheri.  A.  Pierce,  city  eilitor  'l'hom:.'s  X.  McLean  and 
I'eiiortm'  lluirli  Munn  rd'  the  Volumhio.  i^latv.  refused  tn  ,i;ive  a  local  district 
ndoiMiey  (solictor)  (fonfident'  '  s(UU'ces  of  inforimition  ahfail,  ahuses  in  the 
connly  jail.  Pierce  n!i)eated  th  •  refusal  hefore  the  .urand  Jury  in  Seplenihtn*: 
no  eontiMiipi.  was  tiled 

14.  X<iws  reporter  Harry  Tlio  rut  on  of  W1')KK-1'N*  in  Cliattanooi^a  refused  to- 
disclose  the  identity  of  a  ^rand  Juror  who  aeensed  the  j^rand  Jury  of  condnctiu.n" 
ii  ''whitewash*'  of  a  local  Jud^e.  Jle  was  held  in  cMntempI  and  Jailed  for  .^evei-al 
iiours  in  l^tHM/uilKu'.  then  released  on  hoad  :  llu*  appeal  is  pendiui.':. 

:ir».  Uepovliu's  Slu?vrie  P.uvsey  and  I'reuda  -loyce  Presley  of  the  IthtcL'  lUaithrrt^ 
!iews])aper  rid'used  to  disclose  to  a  l\'deral  ^rand  Jui-y  eoirtidentia  1  information 
al)Out:  the  iidernal  mana.ii:eiiient  (d'  tin?  newsi>apr'r.  The  Court  of  Appeals  iiplield 
the  reporter.'^  in  C>ctoh(M- ;  it;  is  unknown  wlu.'tlaM*  the  (lovernment.  will  a|»penl. 

10.  ftnflimora  Nvoiiiuj  *S'/r»  reporter  J>avid  Li.trhVmaii  was  held  in  conlempV 
for  refusin;^'  to  disck^se  to  a  eounty  ;ri*and  Jury  the  sjun'ce  id'  information  alionf: 
druf;  alms(»jat.  a  seashore  resort:.  The  Mjirylaial  i.'Oui'ts  said  that  la.nhtrnan  could 
not:  invoke  tlu'  stato  newsman's  i>rivile.v:e  law  heeause  he  oldained  the  infor- 
mation hy  posin.Li  a'S'a  casual  sh<ipj)or.  and  m)t  hy  infor!nin.i;'  his  source  tiial  he 
was  a  newsman:  the  castMS  pendinj;  in  the  V.H.  Sui)!'e!ue  Court. 

17.  Ue)H)rters  Jacic  Nelson  and  Uouaid  .1.  < )st  row  and  \\'ashiu.utou  in? roan  clii(«f 
.lolin  d, aw  retire  of  l:lie  ///s'  --W/f/e/r^f  7'////^.'?  were  suhpoenaed  lo  pr(Mluce  cini- 
fi(hud.ial  lai>(?-recoi'ded  information  ohtaiued  from  a  key  witness  in  th(»  Waiei*- 
irate  1)111(^1  ui^  t;rial.  l.awrerice.  who  liad  j>o.»<sessio!i  of  the  ta))es.  was  lield  i!i  con- 
t(Mnpl:  and  Jailed  hriefly'on  Dee.  11).  lOTii:  the  couttMujit  order  was  upheld  by 
th(i  lUS,  Court,  of  .Appeals,  which  v\ded  the  Caldwell  decision  ajvplies  lo' t  rials: 
tlu'  tap(»s  were  r(?l eased  to  lln^  court  after  tlie  wjlni'ss  released  the  re]H)j1er.s 
from  thoir  i)romix(»  to  ke(^j)  the  informali<»n  eoulidt'Utial. 

15.  UinJorter  P^rii:  llunn?.  I'ornierly  of  ihe  Jack  Anderson  cohinni.  was  orihn'ed 
to  disclose  in  a  lihe)  ease  ihe  coidhlenlial  source  of  in  forma  I  ion  al»ont  an 
attorney,.,  who  alle.iredly  rtMumj'd  tiles  from  the  I'nited  Mines  \\*orkers  oil  ices. 
The  I'.S;.  District:  Court:  declined  to  !i*rant:  him  a  newsman's  privi!e«:e;  the 
vase  is  jMMidini:  in  the  U.S.  Conrl;  of  Appeals. 

10.  Reporter  D(nuiy  Walsh  of  the  no\\>dofunct.  Life  n\i\ts:A'/A\\o  refused  to  disclosi^ 
in  a  lihel  r-a.^o.  tlie  eontid(Md:ial  source  of  in  format  inn  linking  St.  Louis  ^layor 
Alfonso  J.  Cervantes  to  .tran^^stor.s.  Tlie  C'nirl:  of  .\f)i)e;}ls  .<^aid  U'alsli  was-  pvotcctml 
heeause  C(M-vante.s  had  not.  proved  "inalico";  it.  di.smis.S(Ml  the  complaint.;  in  J;uiu- 
ary.  t.lu^  S\i])reiiio  Court;  denied  review. 

20.  The  M'iJwitifftof},  Del.  "News  fJournal  wa.s  ordered  in  -Tarruary  hy  a  county 
sni)orior  court  to  produce  nni)uhlishcd  idiotoj^rajdis  of  an  anti-husing  (hanonstra- 
tion  ill  order  l.o  identify  a  demousl.vator  who  nllcsodly  slioiited  an  oiisceiiily  at 
pr>Iice,  Tlje  iiew.sp{ii)er  is  fippealiii^^  tlio  order. 
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21.  P.rijjiinni  yoiiiiL'  Vnivcrsity- .sUulont  rcpovtors  Rogor  Aylworl.li  air'  ^liUo 
Gyiii  wore  siil.)i>oeji:i(Mi  iv  Jsiiiiuiry  in  Provo,  Ultili.  l:o  disdoj^o  l.o  :i  comity  grand 
iiiry  (ho  .soiircu  of  hirorni/Uioii  of  a  siory  t\\\og\i)i;  hviho.ry  by  local  police. 

iiZ  J:;tatiun  KCPX  in  f-'alt  Lake  City  was  ordered  to  rTisclose  the  identity  oL'  an 
artist:  who  did  a  nienior;;  drawing  oC  a  eonrlroom  trial  in  violation  ol!  a  jndi;e's 
0 r d e r  ha r r i  1  ij;  sl< e tc li es  ol  t  h e  I r i ill . 

i!M.  The  si.  [.on is  Posf-DisiiHtlch  was  snbpoenaed  hy  a  federal  grand  .inry  to 
prodnce  nnpnblished  plioto.trniphs  ot!  a  stndent  demonstration  which  resulted  in 
the  ]>nrninu'  of  ai.  KOTO  lui'ilding.  The  Poat-Dhimiv.h  fought  the  snhi)oena  in  the 
U.S.  District  court  which  ruled  against  tlie  newspai)er;  the  U.S.  Atioruey  then 
dropped  the  ease. 

•  li-l.  Attornovs  for  live  defendants,  accused  of  disrupting  a  police  nioetiug,  served 
suhpoemts  on* the  Ohicufjo  Tribunr,  Oliicafjo  TOihil/,  The  Clucaf/o  SiDi-Tmies  and 
the  Ohk:(t()()  nail}/  ^'cw.^  in  an  effort  to  obtain  the  names  and  addresses  of  all 
re])orters  and  photograjdiers  who  attended  the  disrupted  meeting.  The  .subpoena 
ai.so  .son.i^nt  notes  of  all  interviews  and  the  originals  of  all  ])liotos,  television  (ilni 
and  tape  recordings.  A  circuit  judge,  in  January,  quashed  the  subpoenas  as  viola- 
tives of  the  Illinois  newsman's  i^rivilego  law. 

25.  Mark  Knoi)s;  editor  of  the  I^Iadison,  Wis.,  underground  newspaper,  Kvlcidi' 
scope  was  seu'tenced  to  six  mouths  in  jail  for  refusing  to  disclose  to  ii  grand  jury 
the  source  of  a  statenieid:  allegedly  issued  by  t\  radical  grouj)  claiming  it  had  been 
responsible  for  the  bond)ing  of  the  Army  'MathonuUies  Ucsearch  Center  at  t.lie 
University  of  Wisconsin  in  whicli  one  person  was  killed. 

If.  liY  LKGISLATIVI-;  Oil  ICXKCUTIVK  SUni'OF.NA 

20.  ]{eporter  Joseph  Weiler  of  tlie  Memphis  Commercial  A  ppeal  was  threateuetl 
wit) I  contempt  for  refusing  to  disclose  to  a  st:ate  legislative  investiging  coni- 
nnttee  the  conlidential  source  of  information  aboiit  ai>nses  at  ii  home  for  re- 
tarded children.  Tlie  legislature  refused  to  issue  a  show  cause  order  in  December, 
and  the  case  appears  to  he  terminated. 

27.  Reporter  Joseph  Pennington  of  radio  station  WllKC  in  Memphis,  tbreat:- 
cned  with  contempt  of  tJjo  legislature,  di.sclosed  llie  name  of  a  wonnin  he  said  was 
l)is  soni'ce  of  infornmtion  about  abuses  at  a  hon».e  for  retarded  children.  The 
woman  denied  being  the  source:  .she  was  fired;  the  legislative  eonnnittee  reeoui- 
mended  to  the  state  attorney  geiieral  that  either  Pennington  or  the  woman  be 
indicated  for  j)erjury. 

2S.  Reporter  Robert  Boezkiewiez  of  tlie  Bi.  Louis  Olohc-Dcmocrat  was  told  that 
he  could  be  held  in  contempt  in  June,  if  lie  •  ^jfnsed  to  disclose  to  a  State  Ktlu.es 
Committee  investigation  the  eonlidential  source  of  information  of  an  article  al- 
leging improprieties  involving  a  state  supreme  eonrt  justice;  the  Committee 
dropped  its  demand.  The  source  then  released  the  reporter. 

IIT.  liY  rOLICR  ARREST  OR  SEARCH  WARRANT 

29.  The  student  i^timfonl  Daily  in  Palo  Alto,  California,  was  searched  by  police 
with  a  search  warrant  seeking  photographs  to  identify  demonstrators;  as  part  of 
the  search,  police  sifted  tjirougli  confidential  files;  the  U.S.  District  Court  con- 
demned police  in  Oetol)er. 

:^0.  Kditor  Arthur  Kunldn  and  i-eporter  Gerald  R.  Applobanui  of  the  Los  Angeles 
Free  Press  (90,000  weekly)  were  required  to  disclose  the  confidential  source  of 
In  formation  about  state  narcotics  undercover  agents.  OMiey  had  to  defend  tliem- 
.selves  against  eliargus  of  receiving  stolen  property  (i.e.,  a  list  of  narcotics  agents 
and  other  documents  relating  to  an  investigation  of  tlie  UCLA  campus  i)oliee  de- 
X)artnient  given  to  the  newspaper  by  a  source)  ;  the  California  Supreme  Court  is 
deliberating  their  appeal. 

IV.  ATI'E.MPTS  TO  OBTAIN  COPIES  OF  PUBLISHED'  INFORMATIOT/ 

(Local  law  enforeenient  and  tlio  FBI  liave  freanently  obtain^nl  tlie  original 
negatives  of  film  from  newspapers  and  television  stations  in  or-Jcr  to  i6f;ntify 
demonstrators  and  ol:lier  persons  whose  identity  would  he  difPieult  to  discern 
using-  the  newsprint  photo  or  .a  reproduction  of  the  picture  as  actually  televised. 
There  do  not  appear  to  be  any  litigated  eases  yet.  The  developnieiit  of  voice- 
print  machines  poses  a  similar  problem  with  tape  recordings.) 

31.  Radio  station  WBAL  declined  to  submit  to  a' trial  subi)oena  for  original 
tape  recordings  of  interviews  with  prisoners  involved  iu  the  Tombs  Prison  riot 


755 


in  Now  Tt>vk  Cily,  WBAI  cl;}iJiiotl  ihnt  the  oriLrinnls  couUl  bo  used  l:o  uloiiti fy 
in'isoiiors  wlio  .wjiiitotl  t:o  iXMjiain  nnoiiyiuous.  f>iUiUoii  iiinuajJicr  Kdwin  A.  CJood- 
maii  WMs  hrioily  jailod  ia  Mareli,  1072:  (lio  New  York  J^iistricl;  Attorjjcy  ovoiiUi- 
al!y  (iro)>i)i.'(l  t  lic  .s'jii})OLMia. 

c»2,  In  tlio  ilai-ry  Tljoratoa  case  (.soo  abovo)  station  ^VDKF  sni)i)lio(l  Uio  trial 
jiuiiro  witli  Mio  ori^iMal  '  ipo  oi:  11  lo  iii!:LTvio\v  wiib  nv  uuoiiyinoas  i:^v:un\  juror 
muior  Ji  sMb]>ooaa  throat,  aj)i)arLMitly  tbe  tai)o  conUl  not  bo  iisctl  to  icloiitiTy  tbo 
grand  juror. 

V.  STOKiKs  cA^*cl•:I.LI■:I)  niiCAUSic  A  coxnui^NTJAUTV  raivii.KGis  coiJi.n  ^•0T  aio  orrKKKD 

33.  CBS  Nows  ,sct  ii]^  '»n  intorviow  witli  a  woman  wlio  said  sbo  wonUl  di.scloso 
how  she  oiioatod  <ai  wolli  .'o  it."  licr  identity  eon  Id  l>o  nni.'^liod  dnring  tbo  intorviow 
and  il:  Ci.JS  wonid  promise  not  to  rovoal  bor  identity;  CBH  declined  to  uiako  tbo 
l)ronH.se  and  tbo  intorviow  was  cancelled. 

31.  ABO  News  docliaod  an  oiii)ortnnit.y  to  condnct  111  mod  in  tor  views  of  the 
Black  rantbers  in  tbeir  Oakland  iiC'.Hninarter.s  bccan.so  Mie  network  ropoHedly 
lieiieved  it,  was  unable  to  inako  a  tirm  i>rondso  ot:  conlidentiality. 

,30.  Tiie  LoitisviUc  Vonricr  JounirJ.  cancelled  liiirtber  stories  abont  drag  abnso 
because  of  a  sn bpocna  ta  Paul    ran;; burg  («ee  abo\-c) . 

::')(>.  Tbo  Jioslon-  Clobo  ^vl.s  unal)lo  to  jnirsno  investigation  of  oflicial  corruption 
becan.se  sources  (;okl  tbo  awarding;  winuiufj:  Spotligbt  luvostisutive  Team  tbey 
wore  aTrabl  oi:  hciui^  iMeii ti/iod. 

t^7.  JUiton  Rouijc  tale  Times  ve]>ortor  T^arry  'Dickiuson  was  nnal.ilo  to  pur.sno 
a  public  ofbcial  corruption  story  beojuisc  a  key  bifonnanh  snid  be  was  a  lira  Id 
of  tlio  ropoi'ter  bein.ij  .snbpooiiaed.  (No  coiuioolion  to  imor  restraint  case  alcove) , 

VI.  ATrK.Mi''rs  liY  couuTS  TO  l^:^'JOl^^  nI':i•ol^rI^•G  oi;*  a>'d  com-Mi^int  on  punr.ic 

SS.  A  r.os  An.c:c!es  Coutity  Superior  Court  .1ud,ire  i.ssiic<l  a  }n\n  last  An^yrnst 
a  trains.^-  tbo  news  media  \s  roi>orl.inj;;  any  facts  a))Out  a  ninrder  case  excel  )t  J'jicts 
eliciiod  in  open  court.  TJw  Los  Anf/clcs  Tiiucs  appealed  tlio  ban;  an  appelbite 
court  .sta.N'cd  tlio  (^a^  order  tetnjmivti'ily ;  tboi'o  is  no  docisioj\  on  the  appeal. 

8!).  A  Toxa;'knna,  Ark.,  judge  bold  TcxurUana  Gazelle  editor  Harry  Wood  in 
contempt  for  violating  an  order "wbicb  barred  tbe  media  from  iiublisbing  t\  jury 
verdict  in  a  rape  ca.so;  Die  Ai'kausas  »Su promo  Court  voided  tlie  conviclio'n 
in  October. 

40.  A  Snobamisb  County  Sui)orior  Court  judge  bold  Seat  lie  Times  repoHers 
Sam  Sporiy  nnd  }}oo  Norton  in  contempt  for  reporting  details  relatiiig  to  nd- 
juissable  evidence  in  tbo  Jury's  alisonco  during  .'i  criniiiml  trial.  Tbe  trial  judge 
liad  barred  tlio  media  HyTiu  rcfiorting  any  facts  o\'cei)t  tbose  elicited  in  open  court 
before  t)je  .jury;  tbe  Snpi'enie  Coiii't  of  Waslnngton  ^'Oided  tlie  convictions  in 
Jmio,  :19T1. 

'iL  An  Oakland,  Calif.,  trial  co\n't  jndge  cleared  bis  courtroom  of  iid.spoctntor.s. 
and  t)je  press  during  argument  o\'er  tbe  a(bnjssi!)ility  of  evidence  in  a  nmnlor 
trial.  Tbe  judge  said  tlie  jury  niigbt  disobey  liis  orders  and  read  news. accounts 
of  t?ie  bearing  coiiducted  out  of  the  juiT'.s  presence  in  Decend)oi*. 

^2.  A  San  Bernardino,  Calif.,  judge  oi-derod  tbe  local  media  not  to  iMd)lisb 
llie  names  of  eertain  witnesses  at  a  trial.  Tbe  new.spapei*s  obeyed  tbe  l)an  and 
appealed :  tlie  trial  ended  hi  coiiviction.s ;  in  33ecember,  an  appeals  court  ruled  tbe 
censorship  order  void. 

4S.  Now  Ytn'k  media  were  ordered  not  to  repoi-t  information  about  tbe  iij)- 
coming  trial  of  tbe  alleged  Mafia-type  Carmiiic  Pojrsico.  Tbe  Neio  York  Times 
broke  the  order.  Tbe  judge  dro])ped  the  n-\atter  but  then  conducted  t:bo  Persico 
trial  in  secret,  barring  the  i)ubljc  and  tlie  press;  Pei-sico  was  acfpiitted  ;  in 
March,  1972,  the  New  York  Court  of  Appeals  nded  Uiat  tbe  court  should  liave 
been  open. 

44.  hoion  Konge  Slate  Times  reporter  Larry  Dickinson  and  Morning  A.duoeaie 
reporter  Gibbs  Adajns  were  held  in  coiiteiiipt  of  conit  for  reporting  te.stiniony  of 
an  open  civil  rights  oase  bearing  in  federal  court.  The  contempt  was  overturned 
by  tlie  U.S.  Court  of  Appeals,  which  also  ruled  that  a  newspaper  must  obey  in* 
valid  censorsliip  orders  while  they  are  being  appealca ;  the  contonipt  was  reim- 
posed  in  Octoboi* ;  the  case  is  iieiiding  on  appeal. 

45.  Tlie  .I(0/7a.ii  Utah  Jler aid  Journal  newi^paper  was  ordered  hyi^n  local  'rial 
judge  not  to  publish  any  additional  iiieriininating  stories  about  a  local  business- 
man who  was  to  be  tried  for  misapplication  of  corporate  funds.  Several  days 


IfihM'        Jmluo  rt'scindcd  llu;  ihhIm*  :iM(1  siiid  l;r  w(mi1(I  roiisuli.  with  tlii?  ik»w.s- 

M;iX\V(»ll  Mc( 'i'dlinn.  in;i  ujiiLii  n.ii  iMlltor  (if  llu»  Chtcftf/o  Tribi(-n<\  wms  siiIn 
lini»ii;i(Ml  iii  ;i  suit.  t\s.  m  tliird  luirty  wiliifss  tn  Icstiry  \vli,v         iirw sjj;i;M'r 

rj)!i  ;i  slnry.  1)1'  ;i  cMirt.  siii|  nlh'yiiitf  n  rrnmi\t!i'tit  i<,\\W.  ol'  ji  vitvlin.  'I'lu*  sell  or  wjis 
siiiiii;  Hi'.'  luiycr  Cor  lilM'.l.  In '.Iniuiary,  Ihu  sult|HK»Ua  wns  vtiidrd  wiuWv  ( lu'  [Uiii<<i.s 
n(.'\v.siJiJiirs  privili'ju^ii  .stnf.uto. 

'17.  Fivr  \n^ys  f}iJi»loy('(»s"  of  /(.'fcvlstoii  sfatioii  KCI'X  in  Salt  Lm1<<'  City,  n.'ih. 
Were  siiI.»|H)cij}hm1  tu  M|>})i'ai-  at  a  <:nnlciii])t  i>t'  iMHirt.  pr(MMMMliii;-r  .iK'raiiso  tlic  station 
l"n;a(Icast.  an  artist's  slv<»tcli  of  a  conrt  trial  in  viniatinh  (»t' a  conrt  (UMlcr  Iia i-rin.u:. 
(If;) \vin.i;'.s.  'J^lic  ;iJli.st:  divw  Die  court iMJoui  st-iaio  fi'iini  nicnmry  after  aUriurni.L^  tli<! 
trial. 

vir.  .\rri:.\ii'T.s  nr  oonin'.s  to  sto{»  tkk  nkws  .Mi'.ni  A.riioM  c.MiuYtNc;  pkuson  ai.  oimn  lo.v 
aiu)i;t  KvK.N'rs  oi-'  i'fiw.jo  j>'Ti-:ia-:s'r 

-IS.  In  tin*  llarr;,  Tliornto)!  case  (sc<»  ;jl»ov(').  hical  .indju^i*  clainitMl  lliat  it  is 
a  rrinu'  miiUM*  tlu*  'I't'unt'ssiu^  jiranil  jury  stTvt^oy  oath  law  for  a  nuMnlx-r  of  a 
.liVjind  jn!-y  to  .vrtvi*  tlu'  prt^ss  his  ju'rso\ial  oj  union  a  I  unit  tin'  ()iu'rati<ai  <»f  t!u' 
lirund  Jury  syslfni.  i.e.  Mu,'  .urand  Jury  iuvcsMiLivinou  was  a  "w/iih'wash." 

-i!>.  lu  llu'  Sanmol  I'oplciu  caso  (s<h»  al>ovo).  the  Jnstico  I)<'()artMn'nt  clainu'd 
that  if  j-itnhl  fju'co  I.'opJvin  tu  (list-lose  to  a  .i^rand  Jury  liis  ]MM'.>^onal  u|)ini(nis  al.»onf. 
Ihc  IN'UiajU'on  I'ajuu's  affair:  fhc         Ctturl  of  Appouls  void(M(  tlial  s(M'ti(Ui  «»f  Ww' 
coiitonipt  (n-d(M'  on  the  t,n'«'ninil.s  that.  iMM'Sonal  opinion  is  pr(»hM;lod  \'\'ou\  iinpii ry 
under  tin*  Kirst  Aniendniont". 

AiMivisl.  Sti'vo  llaniilfon  sj»r\*tMl  forty  days  in  a  Oaiiftnaiia  Siafc  Keluibili- 
(ati(ni  CentiU'  last-  ?d;iv('h  f(n'  violatiuiL:  a  pretrial  puhlieity  (U'der  and  :-!;iviuii-  to 
the  press  hjs  side  of  \hQ  P.orkeley  riots:  llaniiltoii  elaiincd  \w  liad  the  riirht  to 
waive  liis  ri^lU  to  a  fair  j  j-i.-il  he(.'aus(»  .he  w;in/('(l  to  ntiswei-  politi(;aI  aeeiisal ion.s 
hy  (iov.  ,K(Uiahl  llea.u^an  and  Alauieda  (-onnty  authorities  aliinit  tiie  riots.  Ilaniil- 
ton  a))))ears  to  lie  the  Si'(:ond  person  in  re*;ent. -history  who  has  heen  Jailed  fov 
ronuunn'u-atin;;  \\*ith  the  pres.'<:  Mic  Suprenu'  Court  tliicHnef!  review. 

ni.  M'he  Watevi^ato  la'iniinal  trinP.  Th('  C.S.  !,»istriei  (-'otsiM  issu<»d  a  In-oad 
prvtrinl  i\i:inn<'ti(nr  a:j;ainsl'.  any  eouiUKMit  ;\'>»"!it,  tlu*  lini;.u:irij^  trial  hy  "wit uesses'' 
and  "pi'osiKM^tive  \\*itn(?sse.s.''  Dnnovivta  cU.w^i'il  /hut  ilw  order  interfered,  with 
J'nM'drar -of-speooh  ri.vfld.'^  to  make  tlu»  Vt  atvr.ij;ute  issue  a  (-(Mitroversy  in  f  h(» 
earnpa i.u'ii.  Th{'  judiua?  later  nuxiilied  the  order  to  cover  ilio  .dofcudants  and  •'all 
I'mm-sous  arrtiuAT  for  or  with  tlu.'ui"  (\v)ja/(>v('r  tliat  fueans)./i'he  ori.uina!  oi-der  was 
iutei'pn'ted  as  (Miverlui;  Alfn^d  U.aldw'Di  :?i'd.  who  did  jL(ivo  a  live-hour  inierviow' 
lo  l.ns  A)ijwf<'.s-  Ti)nei<  ropoviers  .lack  Xelson  and  Uo)i;jXd  OsVrow.  'i'hat  inter- 
view Ikm-uiuc  the  center  of  the  attempt  (noted  ahovo)  'U\  ohtain  the  tape  ree(»rd- 
iUJi's:  howeviM',  tho  trial  Judj;e>  never  aUudcd  (o  the  (U'der  iu  the  hearinjjcs  to  turu 
ovei' t  lie  l;ipe.'<. 

.  nj.  Oscar  .Mel i in,  ])nl)lisher  of  t)jo  (.'a);,M'ora.S'  C< entity.  Calif,  /'jn/crju'h^'c  was  snl)- 
l>o(Miacd  to  sliow  cause  wliy  l:e  should  not  he  ludd  in  contenii»t  fjf  .1ud|L:(»  Ilnwai'd 
^^^  lUewett  for  writing-  :\n  editorial  sayiuiU"  tliat  .Jiid^a^  Hlewctt  conducted  a 
"kauii'ai'oo  court."  'i'lic  oluH'^e  ^va.s  prouii>tod  wlien  .Fud.w  iUewett  fined  a  do.«^ 
(iwuer  *'or  perniiUinjr  lu^  dnjj:  to  r\u\  ioosi*  and  diji  up  llie  Jud.ue's  ve^iidalde  isardtui. 

.'JIT.  .vrricMPTs  TO  ci:.\si?j{iv  uKvauriya  Auovr  uoviuis mi-: sr  oiMCftATio.v.s 

o:{.  \iY.  T.)ani<*l  IOHsIkt?;'  is;  a<M;used,  anu)n.i.:  (»lhei'  char.^'e.s.  of /'stealijiji"  .i^ovori^-. 
incut.  ^o'oiuM'ty — i.o..  tlio  riovov\uueul:-comi)iitMl  fact 8  coutaiiied  i)i  tho  rentaj-itai 
I'apers.  '{']\e  uidiei  u\euf.  and  {\ut  supportiuj^c  lu'iefs  stand  f(H'  the  .propositi(»u  that'. 
jievi.M'ultU'uV-conunUHl  facis-  ahout;  tlio  operations  of  .u:ov('rnnn,'ut  .aji(MJcies  ami 
alK.Mf  tlie  deci.'^iou-nuilvin.u:  priK-ess  of  jL^ovcrninent.  oJli(.'?als  ore  owu(»d  hy  the 
( hiverunuMd:,  a  tliofu-y  tliat  counters  tlHi  traditi(ui.'il  concept:  in  this  country  tluit: 
;i-overniueut  iuforni;it.»ou  hclon.ii:.'^  to  tlu^  citiz<Miry.  [V\\\<y  case  also  m(\-in.s  tlnit  tlie 
Xnr  y<>)'}c  TihiOH  be  indicted  for  receiviui?  ".^1(0 en  prf»pcJ'ly,'-  i.e.  (he 

rontn.icon  l*ap(M-s.  • 

M\  \\\  editor  aud  ^  ropoi-tor  f(»r'(ho  ,r>o.^  Amja^nn  Free  /*rr'.s-.s'  (see  aliovel  have. 
Iieeu  cnivicted  on  charpioy  of  T(?ce.iviti?:  stoU^u  properly.  'J'he  property  was  a  Iis(: 
of  civil  service  employees,  .<^ouie  of  whom  were  actiniU"  as  undercover  narcotics 
tiji'ouis.  Tho  list  was  co])i(»d  from  a  list  in  tlu*  attorui»y  ;^^(!nerar.'^  odlce  and 

liiven'to  tiio  nt^wspnper  I'or  puldication,  Thi.s  i.s  the  ,<<lijie  ver.sjou  of  tin?  KH.shor^,' 
pro.secution. 
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"1.1.  ^\•ill}Jllll  I*;irr  \  <iH*  jilioViM         i'iiUimI  Ii»  ilischist'       sdiircc  wlin  snp- 

lilicd  hiiii  ii  nuilVssinh  dlitiiinrd  l»y  .uovci'iUMcnt  olliciiils  in  \\n>  !M:iiisiiii  unu-drr 
«-!iS('.  \\*)ilh'  st'x'rnil  rMiiMin'iiljiturs  luive  iinlcd  tlic  >^('nsiiliuii;iriMn  (tf  i  Ii' -i iiiiuiT 
jiiid  inil'.'.shlii.u^  Ihc  (■niir('>-sinn.  il  sliniihl  :ilsi»  Itc  iimIimI  tliiit — siippnj^c.  l'.>r  cN.-mi- 
— II'.,'  cindVssluu  inipli' -ji led  mu  inlliu'iil  cili'/.i-ii  w.io  was  not  indK-lcd.  (ir 
Hull  the  f(Hirvssi(ni  \v:is  (►hlaiuctl  by  Inrlnn*;  nnc  coidd  mi\Uv  tlU'  jirm'iinnMd  Und 
jlic  iM'css  sluiidd  Im'  IViM*  i(>  ri'iKii'l  nlfont,  1  lie  upcrji i inns  nf  ijnvenniiciil  nJlicials 
licrrnniiiiijr  f>llici;il  riuictinns. 

r»d.  Leslie  W'ImIIcii.  ji  n»p(»r/'..'r  for  (In*  JjU'k  Anderson  eoluinn.  wjis  nrresltMl  I>y 
the  J-'Irl  in  Inh?  |*'el»rn;i  ry  on  a  elin!'.ue  ni'  reueix'in^  st.olen  ^i'overnnn'nl  ]ij'npej"ty — 
the  contents  of  (hKMiinenls  tiTiers  Inid  reni*>ved  U'nin  tin'  I'nronn  of  Indian  Affnirs 

r»7.  'i'he  ///>.v  An{/fh.'s'  h'riv  I'rcs.s'  was  d(»jded  (Hdiu*  l>ress  passes  t"  cover  news 
in  r-esiric:ted  anvis:  Iho  Snprenn*  ( 'onrt  denieil  nopoal. 

TiS.  I, OS  Ani}(\lr,''<  l-'rc*'  /*rr-ss  pholoirrapher  K(U'  il^idenonr  ehiinis  poiicii  destroyed 
lilin  he  lii  u1  taken  of  ])oIiee  ahnsin.n'  a  j»arapIe.L;"i  antiwar  leader  at  a  denn)n.»-lra- 
lion.  I.Mr.  ViMlenour  wa>s  sentenced  to  a  year  in  Jail  on  ehar.ucs  ol!  assanltinj'-  ti 
policennin)  .  ' 

IX*.  uicrouTi-nis — KA'rin:ii  r\\.\s  nrunsii iiits — -iiKi.n  in*  coxtkm p-r  ok  ((narr  okukks 

HAUlil.VO  inJin.lUATMJ.V 

oJI.  'I'lu!  Report LM's  Connnitteo  faUcs  (he  position  that'  i>nhlisher.s,  not,  re'porter.s, 
lt»iially  conti'ol  wlnit;  is  laihlished  and.  therct'or*'.  ihe  propter  contiMiniors  id'  onlcn'S 
hai'rin;::  pnhlieat  ittn  of  news  stfu'ies  are  puMishers.  In  this  e(ann'ct  ion.  t  he  Com- 
niiMiu'  cites  (he  al/ov(?  cases  (m'*  1  )  tin}  iScufffa  ^rhiu's-,  2)  fhi*  I-i<if<it/  ItOfif/c  .S7r//r 
7'////r.s'.  and  M)  tin;  linfuii  //o/zf/r;  .Uorninff  Ail roitd Iv :  ^1)  (he  Tc.riir/x'<nt(i  case  posi'S  • 
a  prohleni  heeansc  .Mr.  \^*ood,  as  e.Ncentivi!  cdittn*.  niay  ^'Xi-reisi*  innai^rh  nnina.irii- 
jneid;  control  to  jK'rs(>naUy  lialile  f(u*  wha^i  is  pu)>li.<ocd  iu  IJn»  f^i-'jctte:  rn  a 
sinnlnr  prcdjlcni  is  posed  by  the  Wilitini  h'urr  case;  a  reading  of  tin*  in  cana'ra 
iranscriiit  leavos  tln»  inii>r(jssinu  that  had  I-'arr's  newspapcr  declimsl  to  pnldish  the 
Mans(Mi  case  ctnifcssitai,  t  hen  tin?  jnd^tj  won  id  have  dr(>pj)ed  1  he  ma  Her  as'tpnd  )iro 
JiOJi :  in  t  hat  case,  (d'  conrse  a  niana^'cnuMd  repr(!sentative  of  the  /h.'n.ild-Hj-a nu)H:r 
si M add  havii  be(»n  in  jail  rathor  than  I''arr. 

X.  S*rATK  LAWS  IMiOTKCTI  NCI  .\  KWS  .M  K.N*   n  AVK  UKKX  I  .NTKIMMn'n'KU  .NAUUOWl.Y  TO  TOlaK 
Dl.Sfl.OSlJin-:    OK    COXKIDKNTIAI.  "SOl.'KCK.S    A.Nn    1?  \  I»lMn.  I S 1 1  KJ)    i  .v  l-'OU  .\l  A'I'H.)  .N 

iV.}.  A  r'alifornia  .'tppfuls  court  ritleti  dial;  \\*!niaui  7-'arr  was  uwi  erditled  (o  Huf 
pr(de(;tinn  of  th(i  stutc  shield  law  ber-iiise  t  in*  state  ie.ii'islat  nn;  had  no  power  t  o 
invade  the  *'inber(nil  and  vital  power  of  Hie  conrt  t<»  (;ontr(d  its  own  in-oceedin^<s,*' 

Til.  'J^]]^:'  Irial  JndjLri^  in  nie-AVilliam  Kaj-r  case  ruled  tiJaJ  tln*  stale  shield  law  did'? 
not;  pi'oiecJ;  Karr  bcM-anse — af  Hio  Hnu'  lu*  was  served  wijji  the  subpoena  seeking 
his  conlidential  source — he  was  employed  as  a  [addic  relatitais  consultant  and  not 
a  newsman. 

(»*J.  'Pin-;  Kentucky  courts  ruled  that;  I?aul  Mrnn/.buf^^  was  not:  culiHod  i:o  the 
protection  o\'  the  stat:e  shiidd  law  because  his  sources  cM^ised  to  be  s(}Ur(;es  but.  be- 
came "criminals"  whoa  they  deunaislrated  how  Ihey  prtKliUMMl  hashish. 

(;*>.  The  Araryland  courts  ruled  thai  David  Li.irhlnuin  was  not'  prot(!cled  by  that; 
state's  shield  law  because  luj  obfaiuod  his  iuforniaH.rai  a.s  a  casual  shoppei* 
an<l  not  by  annonncinir  he  wa.s  a  uewsnuui. 

Cil.  Tho  \ew  Jersey  i-ouvt  ruled  M)a(;  Teter  llri((.u'e  was  not:  entitled  to  Yliat 
state's  shield  law  protection  lioca use  ho  had  disclosed  his  soui'co. 

i»o.sT-ro.\iMCA*j>ii;AJ  i>osrsci:ii'v 

■  tio.  Thomas  ITonnossy,  pid>li^<luM-r(ipovt(M*  of  the  weekly  newspaper  Pilf-^^huroh 
Foi'iDu,  was  asked  by  dcd'eusi!  att.orn(ws  in  a  ted(»ral  i*otirt  hoariui  to  idoniify 
the  conlideutbil  sowvce  who  swtqjlkHl  Uiforuiatiow  U\y  an  article  nlumt  defeudaut 
.Vnthony  (H-oss,  reputed  head  of  the  unudHM's  racket;  in  the  Pittsbur.irh  area.  Mr. 
llennes'.yy  refused  to  reveal  bis  sources,  but  is  exiiected  to  1m»  recalled. 

Kepnblicau  attorneys  in  tfuM-ivif  suits  nrisiujr  t*i*om  the  W'ater^^ate  buir.Lriui; 
ease  issued  subpoenas  seekiuir  testiuuuiy  and  notes  from  H  reiKjrters  and  ofllcials 
(d!  77/c  \V<i.\-It  inf/fon  I'os'l.  77/r  Wash inr/lon  i^ftir-Xrirs,  ycir  York  ThiKw.  ami  T'nnr. 
yii{'fXt\'/An(»,  on  Fcdn-uary  'JCk  liH-l  'i*Iu«  repoi-ters  and  ofMcial>  are  all  opposini;-  tha 
.sid)poeuns.  • 


758 


C7.  Ur'ng  llic  recent  arre.st  of  Leslie  Whit  ten  a  jii'oiext,  the  FBI  lui.s  J^cci-elly 
suhi>oonaea  the  iclcplione  recurtls  of  .Tad;  Antli^rs'on  nnd  jiis  a.syc.^lnles.  Tlie  stiini- 
Intetl  iKirj)o.se  (^i:  flic  .subj)(>eniK  ^n-nnlod  on  )  yhrnai-y  2.  -V,)T:>.  was  llie  invt^s:(io;utiuu 
of  Mie  I'airoaii  of  Intlinn  AiTnirs  doennieJils,  hnt  the  FIW  sniipooiia  ctn'ors  ji  period 
extentling  Tour  months  hel!(»re  Uie  clacunier.ts  were  stolen.  :Mr.  AnOerson  has  iWod 
suit  ill  Keclcrul  District  Court. 
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Nature  of  the  privUege:  Absolute  iivoteclion  of  sources  and  infonnation  for 
broadcast. 

Coverag-c:  Protects  onipk.yees,  oHurrs  associiilcd  witli  luedia  outlets  and  (hose 
/•.idoi)end(.'ntly  en.LcajLced .  in  i^atlicrini:  Int'ornialioti  1'olv  imliltcation  or  broudcasV. 

l-iow  in-ivilojL^e  i.s  claimed:  The  bill  is  silent  on  this  point.  l*r(?,ynniahly  tiio 
porter  must. move  to  quash  the  siibpoena  or  }ins\ver  it  and  affsert-the  i>rivilege 
when  asked  a  (inestion.  "  ^ 

Ijibel  excei)tioii :  Koiie. 

B.  3C 

sponsor:  Scliwoiker. 

Jurisdiction :  Applies  only  to  Federal  proceedings. 

Nature  of  the  priviJo^^o:  U'lic  bill  jn'ovides  an  absolll^e  privilej^^e  to  protfct 
sources  and  inrornintiou  in  investigative  inroooeding.s.  II:  provides  a  qunlified 
privile5:e  to  protect  sources  and  infonnation  in  court  proceedings. 

Coverage:  PrivilejLj?  may  be  ciainied  b.r  any  person  actin^^  in  ]Jis  capacity  as  a 
reporter,  editor,  etc.,^or  other  person  "directly  engaged"  iu  gathering  or  yvveoVnl- 
[t]ir  news  over  various  news  media. 

.  I-Iow  privilege  is  divested :  Pnvty  soeldng  the  information  from  the  new.snuin  in 
a  c--uirfc  proceeding  must  apply  foL-  an  order  divesting  the  privilege  in  U.S.  Dis- 
trict Conrt.  He  must  show  that  the  information  he  seeK's  is  (1)  dearly  relevant 
to  probable  violation  of  ifaw,  (2)  no  alternative  means  to  obtain  it  and  tlicre 
is  compelling  and  uverridiiig  national  interest  in  the  information.  Pi'esmnably, 
tlie  newsman  must  Tirst.  he  subpoenaed  and  then,  when  nsked  a  question,  may 
claim  tlie" privilege.  At  this  point,  the  person  seeking  disclosure  must  institute  the 
above  proceeding, 
liibel  provis^ion  :  No  exception  for  libel  cases  is  made. 

S.  15S 

Sponsor:  Cranston. 

Jurisdiction;  Applies  to  both  Fodornl  and  State  proceedings. 

Nature  of  the  privilege:  Absolute  protection  of  sciurces  and  unpuhlisned  in- 
formation. ,  . 

Coverage:  Any  "person'*  engaged  in  the  gathering,  receiving  or  processing 
of  information  for  any  medium  of  connnunication  to  the  public. 

ITow  privilege  is  elaimod:  It  is"  absolute  where  found  to  apply.  Tlie  bill  is 
silent  on  Jiow  the  prinlege  is  claimed,  l^rcsumably,  the  newsman  \vould  have  to 
qua.sh  the  subpoena  or  answer  it  and  .assert  the  j)rivilege  when  askwl  a  question. 

I^ibel  exception:  None.  Reporter  coiikl  presunmbly  assert  in  a  iibel  ease. 

S.  318  .  *' 

■  Sponsor :  Weicker.  , 
Jurisdiction  :  Applies  to  Federal  proceedings  only. 

Nature  of  the  privilege:  Two-tiered.  Absolute  protection  for  son^'ccs  and  in- 
formation which  may  lead  to  their  identity  in  investigative  proceed  ngs  (grand 
juries,  legislative  comniittees,  administrative  agencies,  etc.).  Q»  ilifieil  pro- 
tection for  soiu-CGS  and  infonnation  leading  to  their  identity  in  certain  court 
proceedings. 

Coverage:  Bill  attempts  to  limit  the  privilege  to  "legitininte  memhf^rs  of  tlie 
professional  news  media,'*  as  defined  in  Section  S. 

How  the  privilege  is  divested:  The  party  seeking  information  from  a  per.sOiv 
entitled  to  coverage  must  apply  in  a  separate  proceeding  to  have  the  privilege 
divested.  He  must  state  in  bis  application;  the  nature  and  relevance  of  the  evU 
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(iGiicc  lie  seeks  from  tlie  voportur,  nlso.  lJuil;  it  is  not.  ronsounblj^  nvailnlile  by 
MlturiiiUivo  menus,  niul  l:l:at  reasonable  dili^jonee  bas  been  nsed  to  seek  Miia 
alternnUve  evidoiiee.  These  condilioiis  nnist;  be  eslablisbed  in  conrt',  and  CnrUier- 
more  the  coiirl;  is  only  to  tyrant.  Oive.stitnre  il!  the  snbjuet  court  proceedin^^  in- 
volvos  niurdor,  ijoreible  rape,  ajLTgravated  assanlt,  kidnappinfr,  jiirline  bija eking, 
or  when  a  breaeii  of  national  seenrity  has  been  estai)lisbed. 

Tiibel  exeeption;  The  bill  provides  that  a  .separate  proeeoding  to  obtain  di- 
vestiture may  also  be  institnted  where  the  iiowsman  as  derendaut  in  a  libel 
iiu'it  n s.sc r is  a  d efe 1 1 so  b:i sod  on  t h e  so u rce . 

s.  -isi  '• 

Si)onsor:  llaifield. 

Jnrisdiution  :  Ai^jdios  to  Kodenil  proeeedinjjrs  only. 

Natnro  oC  tlie  privilege:  Absolute  protection  for  sonrees  and  information. 

Covera.-Ce:  Any  person  who  is  (>mi)loyed  by  or  other^vise  assoeiated  witli  any 
newspaper,  laniodieMl,  press  assoeiation,  newspaper  .syndicate,  wir»'  service,  or 
radio  or  television  staUon,  or  wlio  is  independently  engaged  in  galliefing  informa- 
tion for  pnl.dication  or  broadcast. 

limy  (ite  privilege  is  claimed  :  Ci'ho  bill  is  silent  on  tliis  matter.  Presnmably,  the 
newsman  mnst  move  to  fpiasb  the  subpoena  or  mnst  answer  the.  subpoena  and 
Vht-n  assort  the  privilego  in  vei!nsing  to  answer  a  rjnestion. 

Jjibol  exceptions:  Tlie  bill  provides  Unit  the  privilege  cannot  be  claimed  by  a 
newsman  sued  for  libel. 

s.  c;n 

Spont^oi* :  Moudale. 

.Turisdiotion  :  Apiilies  to  both  federal  and  st*ate  proceedings. 

Nature  of  t.be  i)rivilogo;  Qualided  protection  for  sources  and  for  unpublished 
information  whether  or  not  it  leads  to  source. 

Coverage:  Inroad.  Any  xierson  gathering,  receiving  or  processing  information 
for  ajiy  medium  of  commuuication  t:o  the  ])ublie. 

ITow  tiio  piivilege  is  divested:  Party  seeking  divestiture  of  the  piivilege  from 
one  ontitJed  to  the  privilege  mnst  initiate  a  court  proeeeding  prior  to  the  issuance 
oil  a  siibpoena  to  the  newsman.  The  court  juust  lind :  (1)  probable  cause  that 
the  nowsniau  possesses  information  clearly  relevant  to  a  speeilie  probable  viola- 
tion of  Mio  law,  (2)  the  court  has  jurisdiction  over  the  specific  probable  violation 
involved,  (3)  the  information  cannot  be  obtained  by  alternative  moans,  and  (4.) 
there  exists  an  i  nun  incut  danger  of  foreign  aggression,  of  espionage,  or  of  lli/eat 
to  human  life,  which  camiot  be  prevented  ^^'ithout  disclosure  of  the  sou  re  or 
information. 

Libel  exception:  None.  Presumably,  the  privilege  may  be  claimed  by  the  news- 
man in  a  libel  suit. 

s.  870 

Sponsor :  Bentsen. 

Jurisdiction  :  Ain>Iieg  to  both  Federal  and  State  proceedings. 

Nature  of  the  privilege:  Qualified  protection  for  sources  and  for  unpublished 
information  wliether  or  not  it  leads  to  the  source. 

Coverage:  Attempts  to  limit  to  "in-ofessional  newsmen"  as  defined  in  Section  4. 

How  the  privilege  is  divested:  The  Party  seeking  the  information  must  obtain 
a  court' order  after  a  hearing  and  (letermination  by  the  court  that  the  informa- 
tion sought  cannot  he  ohtnined  by  alternative  means  and  it  involves  a  comiicUiug 
and  overriding  public  interest  or  the  information  .sought  involves  a  niatt:oi-  of 
national  security. 

liibol  exception:  The  privilege  cannot  be  claimed  by  a  newsman  who  is  a 
defendant  in  a  defamation  suit.  " 

s.  sro 

Sponsor:  Eagleton. 

.7\irisdiction  :  Applies  to  both  federal  aud  state  proceedings 

Nature  of  t:he  privilege:  Absolute  protection  for  ''coutidcidial"  sourcer;.  and 
for  "confidential"  infornmtion  olitained  in  the  course  of  gathering,  compiling, 
etc..  news  for  dissemination  through  a  news  medium. 

Coverage:  All  ''persons"  engaged  in  an  activity  whose  primary  purpose  is 
the  ga^iliering,  eouipiling,  etc.,  of  news. 

How  privilege  is  divested  :  Tlie  burden  is  upon  the  party  seeking  tlic  informa- 
tion to  obtain  an  order  prior  to  the  issuance  of  a  subpoena  tliat  a  newsman  is 
not  entitled  to  the  protections  of  the  statute.  In  a  court  proceeding,  a  subpoena 
may  issue  if  either  the  testimony  sought  relates  "exclusively  to  matters  inicon" 
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iii»rh'(I'*  t.'i(»  iifwsniiui's  \vorl<  m-  tlic  (.-ourt  fiinls  fl)  r(»{i.<oujililc  .urdtuids  In 

lM'/i<*\*<»  l/tc  j  <»rs(iii  iiMs  iinoi-iiiun'fin  wliirli  is  imi:  ciilit  ltMl  !«»  i>i-(il('(-i  i(tii  imd 
\vlii<-Ii  is  iiiiih'riiil  (o  tlir  ctuil  I'uvcrs.v  :  (1^)  tlicfi'  is  t\  r;M-tii;iI  l)jisis  I'di*  (he  cliiiiii 
(it*  Mm'  p.'irt.v  t  >  Ihc  cniit  rtivcrsy  tt>  wliidi  the  m»\vsiiiiin*s  Icsliiunii.v  rt'lnics  ;  .'iiul 
M)  the  iiifiinn;ilinii  is  not  ;iviiil;ij»h'  i'lMiii  ;in  nJlrJ-u  Uivf  .-nun-i'.  iit'ii  |n*<rc(M«(iiiii;- 
(jtlM'i*  tli;in  ;i  cj.iirl.' i>rn(HMM]iiiU'.  n  siilipocii.'i  will  issue  only  if  tlio  t riliiiiiiil  dcter- 
miiK'S  tlint;  llie  iiit'rjrninl inn  stmjiiit.  is  "cNeliisi vel.v  iiiicoiimcl'I lmI"  witli  tin*  iicws- 
n imp's  worU. 

liilu'I  ('\'<-('i»l{nii :  Till'  l>ill  )u-nvi(los  (luit:  tin'  stniute  will  not:  MlVect  tlio  ri.::lils, 
or  lisilii)  it  i<'S  of  ;iiiy  'icrson  under  tlie  Inw  of  dct'iinnit  ion.  rn'Sinn;il>].v  wlh'n? 
J'i'dcrfil  or  sfMtu  <Miurts  luvc  rocoijrnixAMl  soiiio  |»riviU?^;'i?  in  lilK'I  snit-^  it.  wonlil 

SYNOl'Slft  OK  Till-:  riUv^AllY   1SSIT..S  1  N  VOl.VKIl  IN  TlIK  PKNUINC:   N  K  WS  M  K.N'S 
]'lllVn.Ki;K  i'KOI'OSAI.S 

.1.  Siionld  tiic  ))riviU'^^o  lu?  nhsolntu  or  slionld  it  1m.'  (iiuililicdV  Oi*  in  tho  ;ilt«M-nn- 
tivr.  sliouhl  it  Ul\  nlistdnlc  in  sonio  forms  and  ([naliliiMl  in  others? 

:i.  C'nn  tlio  i  n-i  viiivuf  in*  ?  inn  I  i  lied  antl  still  tjive  lukMinnte  in'otecl  ion  io  n<'ws. 
iiKMi  ,'Uul  nssnrjunn.' to  so\ir<M*s7 

b.  Jn  \"iow  oL*  tlie  coinijot InLT  interests  in  the  ;idnuiust  r!iti(ni  <if  .jnstie(».  is  nn 
nhM.Onte  j)rivih\L:i»  .-idvjsnhleV 

L!.  If  the  privilei^e  should  ho  ((nnlitied.  then  what  sinndd  he  tin*  (lunlitii'ntionsV 

II.  If  the  (in:ilitie:itijnis  nre  hrund  and  y;eneral.  ean  sou r<'es  he  assureil  how 
.   tiie  eourfs  Nvili  iidcr)>ret.  tiieniV 

h.  1 1*  the  (jnaiiliealions  are  si)ecilie  and  narrow,  will  thf  eonrts  have  ennn;;h 
lleNibirn:.v  to  j)revcMit  injnstiee? 

3.  S 1 1 0  n  1  r i  the  i  > r  i  \-  i  I e;^ e  a  i >p I y  t  i)  s t  a  t:e  a  s  ^^'e 1 1  a  :■;  ftMl e ra  1  i n'oce o(  U  n ? 

a.  Does  Conj^ress  aclually  have  the  ilowtjr  to  iejxislate  a  test inioiiinl  iiriv!- 
)e;ro  for  state  in-oeeedingsV 

b.  Is  a  violation  ot'onr  doctrine  ot' federal isni  entailed? 

4.  Shonld  the  privilef;e  )n'otect  only  the  sonnies  of  eonfid'e»itinl  information  or 
shunld  it  eni-onipass  nnpnhlislied  information,  wbethor  given  in  eonlidenee  or  not? 

;■>.  U'lio  should  i>e  able  to  ehiini  the  privilege? 

(,;.  AVlmt  should  be  the  procedure  tli rough  wlueb  the  privilege  i.s  clainnnl  or 
divested? 

a.  Sliould  the  burden  of  proof  to  show  entitlement  to  the  ]-)rivilego  vest  with 
tlio  newsman  or  with  the  governinent?  ^ 

b.  At  what  stage  of  tlie  proceedings  slionld  this  showing  be  mntle? 


o 


